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28.  Effect  of  verdict  is  conclusive      30.  A  judgment  at  law   is  equally 

on  both  parties.  conclusive    in    a     court    of 

29.  If   judgment   is    entered    on    a  equity. 

judgment  note  none  can  be      31.  No    question   becomes    res    ad- 
entered  on  the  warrant,  judicata  until  final  jud^ent. 

I.    Of  the  Form  of  Action. 

1.  Importance  of  forms  of  action,  (a) 

While  less  importance  is  attached  to  the  preservation  of  the 
boundaries  between  the  forms  of  action  than  formerly,  never- 
theless they  exist  and  must  be  defined.  The  reasons  for  guarding 
the  distinctions  between  injuries  and  their  different  remedies, 
appear  to  be  that  they  ascertain  and  define  the  precise  matter  in  dis- 
pute, which  is  essential  to  be  known  in  consequence  of  the  various 
legislative  provisions  respecting  costs ;  that  by  their  aid  we  keep 
sight  of  what  is,  and  what  is  not  actionable;  that  they  prevent 
suits  from  being  brought  for  acts,  which,  though  blameworthy, 
the  law  does  not  consider  as  proper  grounds  of  action;  that  the 
law  does  not  enforce  all  moral  obligations,  nor  consider  civil  actions 
as  media  of  punishment  for  moral  offenses;  and  therefore,  that 
if  a  plaintiff  could  prefer  his  complaint  as  he  pleased,  he  would 
often  urge  a  breach  of  the  moral  law :  and  that  he  would  intro- 
duce confusion  by  accumulating  a  variety  of  matter,  none  of 
which  alone  would  support  an  action,  but  which  together,  might 
make  a  formidable  appearance. 

2.  How  objection  to  form  of  action  is  taken. 

When  an  objection  to  the  form  of  the  action  is  substantial, 
and  appears  upon  the  face  of  the  declaration,  it  may  be  taken  by 
demurrer,  or  by  motion  in  arrest  of  judgment,  or  by  writ  of 
error.^  When  the  objection  to  the  form  of  the  action  does  not 
appear  on  the  face  of  the  pleadings,  it  can  only  be  taken  as  a 
ground  of  nonsuit.^  If  by  either  of  these  means  the  plaintiff 
fail  in  his  action,  and  judgment  be  given  against  him  for  that 
reason,  and  not  upon  the  merits,  he  is  at  liberty  to  commence  a 
fresh  action,  and  the  defendant  cannot  plead  in  bar  the  proceed- 
ings in  the  first  ineffectual  suit.^ 

a    7  Vale  21109. 

1  I  Chit.  PI.  194. 

2  Ibid. 

3  2  Saund.  47  1. 
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3     Amendments  by  Act  of  1871. 

The  importance  of  preserving  the  distinctions  between  forms 
of  action  was  greatly  lessened  by  the  act  of  1871,  which  provides 
that  the  courts  shall  have  power,  in  any  stage  of  the  proceedings, 
to  permit  an  amendment  or  change  in  the  form  of  action,  if  the 
same  shall  be  necessary  for  a  proper  decision  of  the  cause  upon 
the  merits — the  party  applying  to  pay  all  costs  up  to  the  time 
of  amendment,  and  the  cause  to  be  continued  to  the  next  court, 
if  desired  by  the  adverse  party.*  Under  this  statute,  the  form 
of  action  may  be  changed,  after  the  opening  of  a  judgment  for 
want  of  a  sufficient  affidavit  of  defense.^  But  it  has  been  held 
not  to  apply  to  appeals  from  justices  of  the  peace ;  in  such  cases, 
the  plaintiff  may  change  his  form  of  action,  without  payment  of 
the  prior  costs  of  suit.®  The  plaintiff  may  amend,  by  changing 
his  form  of  action,  though  the  statute  of  limitations  has  run,  at 
the  time  of  the  amendment,  so  that  the  cause  of  action  remain 
the  same.''  Thus,  an  action  of  scire  facias  may  be  changed  into 
one  of  assumpsit  f  but  the  statute  does  not  authorize  the  substitu- 
tion of  an  entirely  new  and  different  form  of  action;  hence,  an 
action  of  dower,  which  is  a  real  and  local  one,  cannot  be  changed 
into  an  action  of  assumpsit,  by  counting  on  a  contract  of  the 
defendant  to  pay  the  plaintiff  a  sum  of  money,  as  interest.^  Nor 
can  an  action  of  ejectment  be  changed  into  one  of  assumpsit 
for  rent  of  the  land;  though  relating  to  the  same  land,  the  sub- 
ject-matter would  not  be  the  same.^"  A  mistake  in  the  form 
of  action,  which  is  amendable  under  the  statute,  is  cured  by 
verdict.^^ 

4  Act  10  May,  1871,  P.  h.  265,  i  Purd.  §6,  p.  312.  Prior  to  this  act  an 
error  in  the  form  of  an  action  could  not  be  amended.  Strock  v.  Little, 
33  Pa.  409- 

5  Herdic  v.  Woodward,  75  Pa.  479. 

6  Getz  V.  Bright,  3  Pitts.  477;  Fahnestock  v.  Bushey,  5  Lane.  Bar  57. 
But  see  Castner  v.  Panning,  3  Kulp  17. 

7  Smith  V.  Bellows,  77  Pa.  441 ;  Wilkinson  v.  North  East  Borough, 
215  Pa.  486.    See  Chap.  13,  §6,  Vol.  I,  p.  405. 

8  Commonwealth  v.  Weiss,  6  L.  L.  R-  3- 

9  Tatham  v.  Ramey,  82  Pa.  130. 

10  Itid.  134. 

11  Boyle'v.  Dunn,  2  W.  N.  C.  362.    And  see  Bennett  v.  Bullock,  35  Pa. 

364. 
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4.    Procedure  Act  of  1887.  (b) 

The  importance  of  preserving  the  form  of  action  has  been  still 
more  lessened  by  the  procedure  act  of  1887  abolishing  distinc- 
tions between  ex  delicto  actions,  and  also  distinctions  between 
demands  previously  recoverable  in  debt,  assumpsit  or  covenant.^^ 
Thus  in  delicto  actions  in  which  trespass,  trespass  on  the  case 
and  trover  are  grouped  together,^^  trespass  lies  for  the  use  and 
occupation  of  premises  of  which  the  plaintiff  had  no  possession 
during  the  period  for  which  he  sued;"  slander  and  libel  are 
included  by  the  act;^^  and  the  distinction  between  malicious 
prosecution  and  false  imprisonment  is  abolished.^®  But  a  decla- 
ration claiming  damages  for  "great  inconvenience,  chagrin  and 
injury  in  the  sale  of  the  plaintiff's  property  in  violation  of  an 
agreement  is  bad  on  demurrer,  for  such  damages  cannot  be 
claimed  for  violating  the  contract;  assumpsit,  therefore,  is  the 
proper  form  to  recover  for  the  plaintiff's  actual  loss.^'  Again, 
if  the  declaration  sets  forth  a  claim  in  trespass,  and  the  facts 
show  that  the  plaintiff  is  entitled  to  recover  either  in  trespass, 
or  in  case,  he  may  have  judgment.^' 

In  the  second  class  of  actions  assumpsit  and  not  trespass  is 
the  proper  form  of  action  for  a  breach  of  promise  of  marriage.^' 
But  when  trespass  has  been  brought,  it  is  too  late  for  the  de- 
fendant to  object  to  the  form  of  action  after  he  has  ruled  the 
plaintiff  to  file  her  declaration,  has  himself  filed  a  plea  of  not 
guilty,  ruled  the  plaintiff  to  file  a  bill  of  particulars,  and  secured 
a  continuance  of  the  case  at  his  own  cost.^°  Assumpsit  also 
is  the  proper  action  to  recover  money  paid  by  the  holder  of  a 
reserved  seat  in  a  theatre  ;^^  also  to  recover  on  the  bond  of  a 

b    7  Vale  21 1 16. 

12  May  25,  P.  L.  271,  3  Purd.  §1,  p.  3608.  See  §13  and  Chaps.  32,  §3, 
and  34,  §20. 

13  Duffield  V.  Rosenzweig,  144  Pa.  520;  Weisfield  v.  Beale,  231  Pa.  39; 
Crawford  v.  Forest  Oil  Co.,  208  Pa.  5;  Miller  v.  Allentown  &  Bethlehem 
Rapid  Transit  Co.,  181  Pa.  622. 

14  Busch  V.  Calhoun,  14  Super.  Ct.  578. 

15  Sundstrum  v.  Schofield,  21  W.  N.  C.  S41. 

16  Hess  V.  Heft,  3  Super.  Ct.  582;  Slichter  v.  Heft,  3  Super.  Ct.  586. 

17  Marshall  v.  Katz,  18  York  26. 

18  Duffield  V.  Rosenzweig,  144  Pa.  520. 

19  Kleim  v.  Brumbaugh,  29  Super.  Ct.  557;  Harding  v.  Lee,  12  Dist.  49. 

20  Welker  v.  Metcalf,  209  Pa.  373. 

21  Homey  v.  Nixon,  213  Pa.  20. 
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committee  of  a  lunatic;''^  but  trespass  and  not  assumpsit  is  the 
appropriate  remedy  for  the  wrongful  use  and  occupation  of 
land;**  also  to  recover  mesne  profits;'*  also  for  the  fraudulent 
conversion  of  property  to  one's  use  of  which  the  defendant  had 
obtained  the  possession  through  fraudulent  means.^^ 

In  opening  and  grading  a  street  by  a  city  or  borough  if  there 
is  no  negligence  in  performing  the  work  the  damages  resulting 
to  private  property  from  water  and  other  causes  must  be  ascer- 
tainedj  not  in  an  action  of  trespass,  but  in  a  statutory  proceeding 
before  viewers.** 

5.  When  amendments  may  be  made  after  trial. 

"An  amendment  will  be  considered  to  have  been  made  in  faulty 
pleadings,  after  a  trial  on  the  merits,  where  the  defect  has  had 
no  injurious  effect  on  the  trial.  Where  the  proper  action  is 
trespass  and  not  assumpsit,  the  court  will  amend,  if  necessary, 
after  the  verdict.*'  In  the  Press  Co.  case,  the  summons  was  in 
assumpsit  but  the  statement  would  probably  have  served  as  well 
if  the  action  had  been  in  tort.  No  objection  was  made  to  the 
action  or  to  the  statement.  The  case  was  tried  upon  its  merits, 
and  the  court  said  that  if  it  is  desired  that  the  record  be  amended 
so  as  to  conform  to  the  decision,  the  proper  order  will  be  made. 
In  our  opinion,  the  facts  proved  make  trespass  and  not  assumpsit 
the  proper  form  of  action."** 

6.  Costs  when  amendments  are  allowed. 

When  amendments  are  allowed  the  plaintiff  must  pay  all  prior 
costs,**  and  act  with  a  reasonable  degree  of  promptitude.    Thus 

22  Commonwealth  v.  Patterson,  13  Super.  Ct.  136. 

23  AUwein  v.  Brown,  29  Super.  Ct.  331. 

24  Reilly  v.  Crown  Petroleum  Co.,  213  Pa.  595;  Brandmeir  v.  Pond 
Creek  Coal  Co.,  229  Pa.  280. 

25  Elder  v.  Corr,  9  Super.  Ct.  228. 

26  Robinson  v.  Norwood  Borough,  215  Pa.  375;  Carney  v.  City  of 
Phila.,  14  Dist.  119;  Cooper  v.  S'cranton,  21  Super.  Ct.  17;  Mellor  v. 
Philadelphia,  160  Pa.  614.    See  §13. 

27  Swartz,  P.  J.,  Scheid  v.  Union  Chemical  Works,  26  Montg.  105; 
Commonwealth  v.  Press  Co.,  156  Pa.  516. 

28  Commonwealth  v.  Press  Co.,  156  Pa.  516.  See  Chapter  on  Amend- 
ments, Vol.  IV. 

29  Sollenberger  v.  Schnader,  4  Lane.  Bar  14;  Fhash  v.  Fry,  4  Lane. 
Bar,  May  24,  1873. 
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the  court  properly  refused  to  permit  an  amendment  changing 
the  form  of  action  thirteen  years  after  it  was  begun.'" 

II.    Joinder  of  Actions. 

7.  What  causes  of  action  may  be  joined,  (c) 

It  is  a  rule,  that  several  causes  of  action  may  be  joined  in  the 
same  suit,  provided  they  are  of  the  same  nature  :'^  thus,  the  plain- 
tiff may  unite  in  the  same  declaration,  several  trespasses  com- 
mitted on  different  days,  and  at  different  places,  or  several  prom- 
ises, debts  or  breaches  of  covenant;  and  in  some  instances,  ac- 
tions differing  in  form  are  allowed  to  be  joined.^^  Debt  on  a 
judgment,  a  bond,  and  a  simple  contract,  may  be  joined ;''  so 
an  action  on  the  case,  although  founded  on  the  breach  of  a  con- 
tract, and  trover;^*  and  a  complaint  of  an  injury  arising  partly 
from  a  breach  of  contract,  and  partly  from  misfeasance,  to 
which  the  plea  is  not  guilty,  may  be  joined  with  trover  ;*°  or 
trespass  quare  clausum  fregit,  and  a  pound-breach  or  rescous,'^ 
or  debt  and  detinue.'' 

8.  To  join  causes  claim  must  be  in  the  same  right. 

In  order  to  join  several  causes  of  action  in  the  same  declara- 
tion, it  is  necessary  that  all  of  them  should  be  in  the  same  right ; 
and,  therefore,  a  demand  by  or  against  an  executor,  as  such,  can- 
not be  joined  with  a  demand  by  or  against  him  in  his  individual 
character  ;'*  and  such  misjoinder  is  a  defect  in  substance,  and, 
therefore,  bad  on  general  demurrer,  in  arrest  of  judgment,  or 

c    7  Vale  21130,  21181,  21187. 

30  Perdue  v.  Taylor,  146  Pa.  163. 

31  Com.  Dig.  "Action,"  G.  i  Bac.  Abr.  51-2;  2  Saund.  n;  b;  Holland 
V.  Bothmar,  4  T.  R.  229 ;  Hallock  v.  Powell,  2  Caines  217. 

32  Ibid.  Tidd  11,  12;  i  Chit.  PI.  197;  Union  Cotton  Manufactory  v. 
Lobdell,  13  Johns.  462. 

33  Ibid. 

34  Brown  v.  Dixon,  i  T.  R.  274,  277;  Dickson  v.  Clifton,  2  Wils.  319. 

35  Smith  v.  Rutherford,  2  S.  &  R.  358.  Case  for  negligence  may  be 
joined  with  trover.  McCahan  v.  Hirst,  7  W.  175;  Patterson  v.  Anderson, 
40  Pa.  359- 

36  Baker  v.  Dumbolton,  10  Johns.  240. 

37  2  Saund.  117  b;  Com.  Dig.  "Action,"  G;  i  Bac.  Abr.  51.  See  2 
Reeves's  Hist.  (Finlason's  ed.)  158,  379. 

38  Seip  V.  Drach,  14  Pa.  352;  Bogle  V.  Kreitzer,  46  Pa.  465. 
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on  error  f^  but  where  all  the  counts  are  laid  against  the  defend- 
ant, as  administrator,  they  will  be  considered  as  applying  to  him 
in  his  representative  character,  and,  therefore,  good;  although 
the  declaration,  in  some  of  the  counts,  omit  to  state  that  the 
claim  was  for  money  due  from  the  intestate  of  the  defendant.*" 
But  in  an  action  by  an  executor,  where  the  money  recovered  will, 
in  either  case,  be  assets,  a  count  on  a  promise  to  the  plaintiff,  as 
executor,  may  be  joined  with  one  on  a  promise  to  the  testator.*^ 
There  are  many  reasons  in  favor  of  this  rule;  one,  of  frequent 
occurrence,  when  six  years  have  elapsed  since  the  testator's  or 
intestate's  death,  and  to  avoid  the  statute  of  limitations,  it  is 
necessary  to  show  an  acknowledgment  or  promise  since  his  de- 
cease; then,  from  necessity,  the  promise  to  the  executor  or  ad- 
ministrator, as  such,  is  joined  with  promises  to  the  decedent,  in 
separate  counts.*^     A  count  in  assumpsit  against  husband  and 
wife,  who  was  administratrix  with  the  will  annexed,  upon  prom- 
ises by  the  testator  to  pay  rent,  cannot  be  joined  with  others  upon 
promises  by  the  husband  and  wife,  as  administratrix,  for  use  and 
occupation  by  them,  after  the  death  of  the  testator.*^    A  count 
on  a  promise  made  by  an  executor  or  administrator,  as  such, 
and  in  which  he  is  not  charged  as  personally  liable,  may  be 
joined  with  a  count  on  a  promise  made  by  the  testator  or  intes- 
tate;** there  is  no  incongruity  in  these  two  assumptions,  and 
the  same  judgment  is  given  on  both,  viz. :  de  bonis  testatoris ;  and 
the  rule  is,  that  the  judgment  is  the  criterion  as  to  the  joinder 
of  counts.    It  might  be  otherwise,  if  the  counts  required  different 
judgments ;  one,  de  bonis  testatoris ;  and  the  other,  de  bonis 
propriis  of  the  executor ;  there  cannot  be  two  different  judgments 
in  one  action,  but  counts  which  require  the  same  judgment  may 
6e  joined.*'    The  original  cause  of  action,  however,  must  have 

39  2  Saund.  117,  d,  e;  i  H.  Bl.  114. 

40  Stevens  v.  Gregg,  10  S.  &  R.  234;  Lee  v.  Hopkins,  7  Pa.  492;  Mil- 
tenberger  v.  Schlegel,  7  Pa.  241. 

41  Bank  of  Pennsylvania  v.  Haldeman,  i  P.  &  W.  161 ;  Peries  v.  Ayci- 
nena,  3  W.  &  S.  64. 

42  Petrie  v.  Hannay,  3  T.  R.  659 ;  Malin  v.  Bull,  13  S.  &  R.  441. 

43  Wigley  v.  Ashton,  3  B.  &  Aid.  loi.  And  see  Myer  v.  Cole,  12 
Johns.  349;  Demott  v.  Field,  7  Cow.  58;  Reynolds  v.  Reynolds,  3  Wend. 
244;  Gillet  v.  Hutchinson,  24  Wend.  184. 

44  Malin  v.  Bull,  13  S.  &  R.  44i- 

45  Ibid. 
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arisen  during  the  lifetime  of  the  testator  or  intestate,  and  must 
have  been  such  for  which  he  might  himself  have  sued,  or  would 
himself  have  been  liable;*®  but  the  omission  to  state  that  the  de- 
fendant promised  as  executor  or  administrator,  where  the  tes- 
tator or  intestate  was  himself,  in  his  lifetime,  liable,  is  cured  by 
verdict.*'  Counts  on  promises  by  an  intestate,  and  on  a  promise 
by  the  administrator,  upon  a  consideration  arising  after  the  in- 
testate's death,  cannot  be  joined  in  the  same  declaration;  if  they 
are,  and  there  be  a  general  report  of  referees,  or  general  verdict 
for  the  plaintiff,  judgment  will  be  arrested.*'  A  count  in  which 
an  administrator  sues  for  a  debt  due  to  the  estate,  may  be 
joined  with  a  count  for  a  debt  admitted  to  be  due  to  him  as  ad- 
ministrator, for  the  negligence  of  the  defendant  as  agent ;  and  the 
want  of  an  averment  of  a  promise  is  immaterial,  especially,  after 
verdict.**  In  a  suit  against  husband  and  wife.,  upon  her  contract 
dum  sola,  a  cause  of  action  against  the  husband  alone  cannot  be 
joined."" 

Other  applications  of  the  statute  may  be  mentioned.  Thus, 
when  the  declaration  is  in  assumpsit  rather  than  tort,  and  no 
intervening  rights  are  to  be  affected,  the  form  of  action  may 
be  changed.^^  A  declaration  in  assumpsit  may  be  substituted 
for  one  in  trover  f^  a  declaration  in  trespass  to  case ;"'  covenant 
into  assumpsit;"*  case  into  assumpsit." 

On  the  other  hand  an  amendment  in  the  form  of  action  will 
not  be  allowed  where  it  will  deprive  the  defendant  of  the  benefit 
of  the  defense  of  the  statute  of  limitations,""  though  if  a  pro- 

46  Jennings  v.  Newman,  4  T.  R.  347 ;  Myer  v.  Cole,  12  Johns.  349. 

47  Carter  v.  Phelps,  8  Johns.  440. 

48  Demott  V.  Field,  7  Cow.  58. 

49  Lea  V.  Hopkins,  7  Pa.  492. 
so  Nutz  V.  Ruetter,  i  W.  229. 

51  O'Hara  v.  Scranton,  8  Lack.  L.  N.  245.  See  also  Donovan  v.  Foley, 
6  Dist.  91 ;  Hardling  v.  Malcora,  26  C.  C.  210 ;  Hushour  v.  Nye,  4  Dauph.' 
109. 

52  Wood  V.  Bradbury,  42  L.  I.  436. 

53  Lloyd  V.  Wunderlick,  2  Del.  377;  Armstrong  v.  Factoryville,  10  C. 
C.  274. 

54  Biddle  v.  Stuckey,  3  C.  C.  377;  Marqueze  v.  Cresswell,  3  C.  C.  373. 

55  Bank  v.  McCalla,  3  C.  C.  378;  Van  Dusen  v.  Edwards,  3  C.  C.  379; 
Noll  V.  Grosscup,  3  C.  C.  431 ;  Morse  v.  Clem,  4  C.  C.  1 18. 

56  Tyrill  v.  Lamb,  96  Pa.  464;  First  Nat.  Bank  of  Tamaqua  v.  Shoe- 
maker, 117  Pa.  94. 
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thonotary  by  mistake  issues  a  summons  in  assumpsit  on  a  prae- 
cipe in  trespass,  the  court  will  permit  the  record  to  be  amended 
even  after  the  expiration  of  the  period  for  bringing  an  action  of 
trespass;*'  nor  can  a  criminal  warrant  on  the  hearing  be  con- 
verted into  an  action  for  damages  ;°*  nor  an  action  from  as- 
sumpsit to  a  bill  in  equity  for  an  account,*"  but  when  a  proceed- 
ing in  account-render  was  begun  by  foreign  attachment  the 
court  made  absolute  a  rule  permitting  an  amendment  to  a  bill  in 
equity  as  if  this  had  been  the  original  form  of  proceeding.*" 
Of  course,  a  new  cause  of  action  cannot  be  introduced.^^ 
9.    Consequences  of  misjoinder. 

Where  an  incongruous  count  has  been  joined  in  a  declaration, 
the  plaintiff  has  a  right  to  enter  a  nolle  prosequi,  or  to  withdraw 
that  count.®^  It  has  been  held,  that,  where,  after  an  appeal  from 
the  judgment  of  a  justice,  in  an  action  against  a  recorder  for 
taking  an  illegal  fee,  a  second  count  was  added,  alleging  the  tak- 
ing of  a  different  illegal  fee,  in  which  there  was  a  verdict  for  the 
defendant,  there  being  at  the  same  time  a  verdict  for  the  plaintiff 
on  the  original  charge,  the  misjoinder  of  counts  had  become 
immaterial,  and  was  not  ground  for  error.*^  A  misjoinder  of 
actions  or  of  counts  in  a  declaration,  is  a  matter  of  substance, 
and  consequently,  is  bad  on  general  demurrer,  in  arrest  of  judg- 
ment, or  on  error.**  While  it  is  clear  that  a  party  may  join  a 
count  for  a  contract  of  his  own,  with  a  count  upon  a  contract 
made  by  the  defendant  with  himself  and  another  jointly,  averring 
the  death  of  the  other  before  suit  brought,  and  may  prefer  both 
claims  on  a  trial  before  arbitrators,  notwithstanding  the  original 
writ  contained  no  mention  of  the  other,  yet,  without  such  a 
count  in  his  declaration,  he  is  not  entitled  to  give  the  joint  con- 

57  Wilkinson  v.  North  East  Borough,  215  Pa.  486. 

58  McCloskey  v.  Fistner,  2  Kulp  506. 

59  Mercer  v.  Blickenderfer,  14  Lane.  L.  Rev.  63. 
,60  Crowe  v!  Davis,  33  W.  N.  C.  532- 

61  Kelliher  v.  Del.,  Lack.  &  W.  R.  Co.,  i  Lack.  Jur.  96. 

62  Seip  v.  Drach,  14  Pa.  352. 

63  Miller  v.  Lockwood,  17  Pa.  248.  A  count  for  taking  illegal  fees  can- 
not be  joined  with  other  counts  in  case  for  a  tort.  Denoon  v.  Binns,  2 
Clark  397- 

64  Seip  V.  Drach,  14  Pa.  355.  But  see  Martin  v.  Stille,  3  Wh.  337.  A 
misjoinder  of  counts  requiring  different  judgments  is  not  cured  by  verdict 
Strohecker  v.  Grant,  16  S.  &  R,  237. 
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tract  in  evidence  before  the  arbitrators,  and  it  cannot,  therefore, 
be  filed  after  appeal  from  their  award,  as  it  sets  out  a  new  and 
distinct  cause  of  action.** 

A  count  for  the  rescission  of  a  contract  on  a  ground  described 
in  the  agreement  may  be  joined  with  a  count  for  rescission  on  the 
ground  of  fraud.*"  Also  trespass  with  malicious  mischief  con- 
cerning personal  property.*' 

A  claim  for  repairs  made  to  a  driveway  will  be  presumed 
to  be  based  on  contract  when  joined  with  an  action  of  contract 
against  a  railway  ;**  and  claims  for  damages  arising  for  damages 
partly  under  the  common  law  and  partly  under  the  statute  may 
be  joined;*'  also  counts  to  recover  usury  and  excessive  interest;''" 
and  distinct  claims  for  penalties  for  taking  illegal  fees.'^ 

A  count  against  a  bailee  for  neglect  of  duty  can  be  joined 
with  others  ex  delicto;'^  and  in  account  render  a  count  charging 
the  defendant  as  bailiff  can  be  joined  with  one  charging  him  as 
tenant  in  common.''* 

An  account  by  an  administrator  for  goods  of  the  decedent  sold 
by  him  to  the  defendant  can  be  joined  with  one  for  money  had 
and  received  by  the  defendant  to  the  plaintiff's  use  as  adminis- 
trator.'* 

The  statute  of  1887  greatly  extended  the  joinder  of  actions, 
as  we  have  already  shown.'®  Under  the  act  of  1897,'*  only  one 
suit  can  be  brought  by  a  parent  and  a  minor  child  for  damages 
for  an  injury  not  resulting  in  death,  and  before  the  action  is 
barred  by  the  statute  either  of  the  parties  may  join  in  an  action 
brought  in  the  name  of  the  other." 

6s  Reitzel  v.  Franklin,  5  W.  &  S.  33. 

66  Pearsoll  v.  Chapin,  44  Pa.  9.  But  see  Terry  v.  Wenderoth,  147  Pa. 
519- 

67  Quinn  v.  Myer,  2  Leg.  Rec.  350. 

68  Hartzell  v.  McGrath,  8  North.  299. 

69  Pennsylvania  R.  O5.  v.  Brock,  93  Pa.  427. 

70  Gruber  v.  First  Nat.  Bank  of  Clarion,  87  Pa.  465. 

71  Gibson  v.  Gault,  33  Pa.  44 ;  Bartolet  v.  Achey,  38  Pa.  273.  And  see 
Miller  v.  Lockwood,  17  Pa.  248. 

72  Pettit  V.  Sanger,  2  Pears.  84. 

73  McAdam  v.  Orr,  4  W.  &  S.  SSO. 

74  Kline  v.  Guthart,  2  P.  &  W.  490. 
73    See  Vol.  I,  Chap.  17,  §§25,  26. 

76  May  12,  P.  L.  62,  3  Purd.  §15,  p.  3248. 

77  Cook  V.  Conestoga  Traction  Co.,  13  Dist.  271.    See  Chap.  31,  §23. 
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10.  When  misjoinder  is  waived. 

The  misjoinder  of  a  cause  of  action  sounding  in  tort  with  an- 
other in  contract  is  waived  by  trial  and  judgment.  The  proper 
way  of  raising  the  objection  is  by  demurrer.^* 

11.  Writ  will  not  be  quashed  if  any  count  can  be  sustained. 

Though  some  of  the  counts  in  the  statement  are  in  case  and 
others  in  trespass,  the  writ  will  not  be  quashed  if  there  be  any 
count  which  may  be  sustained  and  a  recovery  in  either  form, 
would  be  a  bar  to  an  action  in  the  other.^" 

Many  of  the  errors  above  noted  may  be  cured  by  the  statutes 
providing  for  amendments  and  the  chapter  on  that  subject  should 
therefore  be  considered  in  connection  with  what  is  here  written. 

III.  Of  Cumulative  Actions. 

12.  General  rules. 

Besides  the  power  of  joining  several  causes  of  action  in  the 
same  writ  or  declaration,  the  party  has  frequently  the  privilege 
of  suing  for  the  same  cause,  in  different  and  several  writs,  when 
his  remedies  are  said  to  be  cumulative.  It  is  a  settled  rule,  how- 
ever, that  he  can  recover,  or  obtain  satisfaction,  in  one  of  the 
actions  only.  The  advantage  of  this  course,  when  allowable, 
seems  to  be,  that  the  plaintiff  can  institute  his  suits  at  the  same 
time,  pursue  them  together,  and  if  defeated  in  one,  on  an  objec- 
tion to  the  form  of  action  or  to  the  pleadings,  can  proceed  with 
the  others.  If  defeated  on  the  merits,  in  any  one,  of  course, 
he  will  be  barred  in  the  others. 

No  general  rule  can  be  laid  down,  designating  what  actions 
are  cumulative;  this  can  only  be  ascertained  from  the  nature  of 
the  plaintiff's  claim.  It  appears,  that  when  a  statute  gives  a 
remedy  in  a  matter  actionable  at  common  law,  and  does  not 
exclude  the  common-law  remedy,  expressly,  the  remedies  are 
cumulative.  Thus,  the  act  of  1772,  which  declares,  that  if  a 
distress  and  sale  shall  be  made,  when  no  rent  is  in  arrear,  the 
owner  of  the  goods  distrained  and  sold,  may,  by  action  of  tres- 
pass, or  on  the  case,  recover  double  the  value  of  the  goods,  does 

78  Allwein  v.  Brown,  29  Super.  Ct.  331;  Whitney  v.  Haskell,  216 
Pa.  622. 

79  Mclntire  v.  Westmoreland  Coal  Co.,  118  Pa.  108. 
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not  prevent  the  party  aggrieved  from  bringing  an  action  at  com- 
mon law,  for  entering  his  close,  etc.,  in  which  he  may  recover 
damages  to  a  greater  amount  than  double  the  value  of  the  goods 
distrained.*"  But.  as  the  remedies  are  cumulative  and  not  double, 
the  moment  judgment  is  obtained  in  one,  the  other  remedy  is 
waived,  and  the  first  judgment  may  be  pleaded  in  bar  to  the  other 
action  ;*'^  except  in  one  instance  which  will  be  hereafter  men- 
tioned, where  a  judgment  would  be  no  bar.  So,  where  an  act 
of  assembly  authorizes  the  collection  of  taxes  imposed  by  such 
act,  by  distress  or  action  of  debt,  an  action  of  assumpsit  will  lie; 
the  giving  a  remedy  by  distress  or  action  of  debt  is  cumulative 
only,  and  does  not  take  away  the  action  arising  by  implication 
on  the  legal  obligation  to  pay  a  claim  created  by  law.*^  But 
where  the  provisions  of  a  statute  are  inconsistent  with  a  prece- 
dent law,  though  there  be  no  annulling  words  or  repealing  clause, 
the  new  remedy  is  not  cumulative,  but  exclusive;  for  every  af- 
firmative statute  is  a  repeal  by  implication  of  former  laws, 
so  far  as  it  is  contrary  thereto,  although  there  be  no  negative 
words;  or,  when  it  contains  a  general  regulation  of  the  whole 
subject-matter  ;^2  so,  the  word  "may"  is  frequently  construed  as 
"shall,"  in  statutes  prescribing  the  doing  of  things  for  the  sake 
of  justice  or  the  public  good."*  Therefore,  the  remedy  given  by 
the  act  of  1790,  upon  .1  sheriff's  official  bond,  is  not  cumulative  to 
that  given  by  the  act  of  1713,  but  precludes  a  proceeding  under 
that  act.*° 

IS.    Statutory  and  common  law  remedies. 

In  many  cases  the  statutes  have  prescribed  exclusive  remedies 
that  must  be  employed,  instead  of  those  provided  by  the  common 
law.""  Thus  the  remedy  for  an  injury  to  property  owners  by  a 
city  or  borough  caused  by  changing  the  grade  of  a  street  is  statu- 

80  Rees  V.  Emerick,  6  S.  &  R.  286. 

81  Garvin  v.  Dawson,  13  S.  &  R.  246-7. 

82  6  H.  &  J.  383.    And  see  Kidder  v.  Boom  Co.,  24  Pa.  193. 

83  Shaeffer  v.  Jack,  14  S.  &  R.  426. 

84  Ibid.;  Commonwealth  v.  Gable,  7  S.  &  R.  426,  430. 

8s  Shaeflfer  v.  Jack,  14  S.  &  R.  426.  And  see  Dunn  v.  Commonwealth 
14  S.  &  R.  431. 

86  Power  V.  Borough  of  Ridgway,  149  Pa.  317,  318;  Lewisburg  Bridge 
Co.  V.  County  of  Union,  232  Pa.  255. 
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tory,*'  either  by  raising  the  grade  of  an  intersecting  street,*'  or 
by  making  a  sewer  of  insufficient  capacity,*'  or  by  making  a 
grade  in  deviation  of  the  plan  and  thereby  causing  an  increased 
flow  of  water.""  On  the  other  hand  the  common  law  remedy 
of  trespass  lies  against  a  city  or  borough  for  negligently  permit- 
ting a  vent  in  a  sewer  to  become  and  remain  closed  whereby  back 
water  flows  into  one's  cellar.''^ 

An  action  to  recover  double  damages  for  an  illegal  dis- 
tress is  statutory."^  And  if  one  has  a  lien  for  his  work  on 
some  timber,  which  after  a  levy  thereon  by  the  sheriff  is  sold, 
he  cannot  maintain  trespass  against  the  sheriff  but  must  pursue 
his  statutory  remedy.'^ 

In  Stork  v.  City  of  Philadelphia,"*  Judge  Arnold  held  that  an 
individual  who  seeks  redress  for  the  negligent  construction  of  a 
municipal  improvement  has  a  choice  of  remedies  for  the  damage 
done,  either  trespass  or  proceedings  before  a  jury  of  view  and 
appeal  from  their  award.  "In' analogous  cases  against  railroad 
companies  the  law  is  that  an  injured  property-owner  may  sue  in 
ejectment,  trespass  or  before  viewers  and  appeal  therefrom  when 
his  damages  have  not  been  secured  or  paid."°  Hence  a  plaintiff 
may  pursue  any  remedy  which  the  facts  of  his  case  entitle  him  to. 
The  forms  of  actions  are  not  to  be  made  battledores  and  shuttle- 
cocks to  cast  suitors  from  one  form  to  another  when  either  will 
do  justice  to  both  parties."    Nevertheless  this  broader  view  was 

87  Act  May  24,  1879,  P.  L-  129,  i  Purd.  §270,  p.  521 ;  Beltzhoover 
Borough  V.  GoUings,  lai  Pa.  293 ;  White  v.  Borough  of  McKeesport,  loi 
Pa.  394-    See  Chap.  34,  §18. 

88  Act  May  16,  1891,  P.  L.  75,  3  Purd.  §82,  p.  2731 ;  Carney  v.  Philadel- 
phia, 14  Dist.  119. 

89  Herr  v.  Altoona,  31  Super.  Ct.  375;  Robinson  v.  Norwood  Borough, 
215  Pa.  375- 

90  Robinson  v.  Norwood  Borough,  215  Pa.  375. 

91  Herr  v.  Altoona,  31  Super.  Ct.  375. 

92  Act  March  21,  1772,  i  Sm.  L.  370,  2  Purd.  §18,  note  (d),  p.  2182; 
Fretton  v.  Karcher,  yy  Pa.  423. 

93  Fitzgerald  v.  Elliott,  162  Pa.  118. 

94  8  Dist.  339- 

95  McClintock  v.  F.  W.  &  C.  R.  Co.,  66  Pa.  404;  Dimmick  v.  Broad- 
head,  75  Pa.  464;  Gilmore  v.  Pittsburgh  &  Charleston  R.  Co.,  104  Pa.  275; 
Phila.  &  New  York  R.  Co.  v.  Cooper,  105  Pa.  239;  Pennsylvania  R.  Co. 
V.  Duncan,  11 1  Pa.  352. 
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not  sustained  by  the  majority  of  the  appellate  court,*^  and  so 
the  distinction  remains  though  the  difficulty  in  applying  it  is 
clearly  seen  by  any  one  who  seeks  to  discover  uniformity  in  its 
application. 

While  the  presumption  is  that  if  a  statute  imposes  a  duty  where 
none  existed  before,  the  remedy  therein  provided  for  its  breach 
is  exclusive,  yet  this  rule  does  not  apply  in  all  cases.*'  If  a 
plain  duty  is  imposed  for  the  benefit  of  individuals,  and  the 
penalty  is  obviously  inadequate  to  compel  performance,  the  pen- 
alty may  be  cumulative  to  the  remedy  given  by  the  common  law 
for  neglect  of  such  a  duty,  and  the  remedy  not  exclusive.'* 

14.    When  remedies  are  cumulative. 

We  will  now  state  some  of  the  cases  in  which  the  plaintiff 
may  pursue  cumulative  remedies  at  the  same  time,  and  prosecute 
each  until  he  obtains  satisfaction.  For  rent  reserved  by  the  usual 
deed  of  conveyance  of  land,  the  grantor  has  three  remedies — dis- 
tress, entry  and  covenant,  and  he  may  use  them  all,  until  he  ob- 
tains a  complete  satisfaction ;  the  remedy  by  distress,  or  by  entry 
for  want  of  a  distress,  is  not  affected  by  the  recovery  of  a  judg- 
ment in  covenant,'"  or  by  bond  and  warrant.^""  So,  where  a 
landlord  has  obtained  a  judgment  for  rent,  upon  a  report  of 
referees,  in  a  suit  before  a  justice,  which  report  is  made  final 
and  conclusive  by  law,  and  upon  which  bail  has  been  entered  for 
a  stay  of  execution,  he  may  afterwards  distrain  for  the  same 
rent.^"^  So,  in  the  case  of  a  mortgage  and  bond  for  the  same  debt, 
ejectment  would  lie  for  the  land,  after  judgment  on  the  bond,  if 
the  money  were  not  paid ;  and  if  the  mortgage-deed  contained  a 
covenant  of  the  mortgagor  to  pay  the  debt,  ejectment  would  lie, 
after  judgment  in  an  action  on  the  covenant.^'^  So,  when  a  sheriff 
sells  the  property  of  one  person,  under  an  execution  against  an- 

96  IPS  Pa.  loi.  See  also  Snyder  v.  Lancaster,  20  W.  N.  C.  184;  Mellor 
V.  City  of  Philadelphia,  160  Pa.  614. 

97  Mack  V.  Wright,  180  Pa.  472;  Westervelt  v.  Dives,  231  Pa.  548,  550. 

98  Westervelt  v.  Dives,  231  Pa.  (548;  Stehle  v.  Jaeger  Automatic  Ma- 
chine Co.,  220  Pa.  617. 

99  Bantleon  v.  Smith,  2  Binn.  147,  153. 

100  Gordon  v.  Correy,  s  Binn.  552. 
loi  Shetzline  v.  Keemle,  i  Ash.  29. 
102    Bantleon  v.  Smith,  2  Binn.  153. 
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other,  the  remedies  for  the  tort  are  cumulative,  and  the  injured 
party  may  maintain  trover  against  the  sheriff,  and  trespass  against 
him  and  his  sureties.^"*  So,  a  plaintiff  may  proceed  against  a 
defendant  by  execution,  and  by  action  against  his  bail  for  a  cesset, 
at  the  same  time,  until  he  obtains  satisfaction.^"*  So,  he  may 
proceed  by  action  against  the  sheriff  for  the  escape  of  a  defendant 
from  custody  on  a  ca.  sa.,  and  at  the  same  time  take  out  a  fi.  fa. 
against  the  property  of  the  defendant,  for  the  remedies  are  con- 
sistent;^"^ but  he  has  only  an  election  of  executions  against  the 
body  of  a  defendant  and  of  his  bail,  and  having  taken  one,  he 
cannot  resort  to  the  other. ^"^  In  the  ordinary  case  of  a  bond 
and  mortgage,  the  mortgagee  has  a  triple  remedy,  which  he  may 
pursue  in  a  triple  form:  he  may  proceed  by  way  of  ejectment,  to 
recover  possession  of  the  premises ;  or  he  may  have  a  scire  facias 
on  the  mortgage;  or  an  action  of  debt,  now  assumpsit,  on  the 
bond  j  in  which  last  two  cases,  the  debt  may  be  recovered  by  a  sale 
of  the  premises.^"'^  But  there  is  this  difference  between  a  judg- 
ment on  the  scire  facias  and  on  the  bond,  that  in  the  former,  the 
execution  is  restricted  to  the  subject  mortgaged ;  but  in  the  latter, 
any  other  property  of  the  mortgagor  may  be  levied  on.  The  mort- 
gagee may  pursue  either  or  all  of  the  remedies,  until  he  obtains 
satisfaction  for  his  debt;  but  he  cannot  sell  the  land  twice.^"* 
And  in  this  instance,  not  even  by  a  sale  under  the  judgment  on 
the  bond,  will  the  mortgagee  be  precluded  from  proceeding  on 
the  mortgage ;  thus,  where  a  mortgagor  makes  a  lease  of  the  land, 
after  the  mortgage,  the  mortgagee,  if  the  purchaser,  may  main- 
tain an  ejectment  on  the  mortgage  against  the  lessee.^"" 

But  where  a  vendor  obtains  judgment  against  his  vendee  for 
the  purchase-money,  and  sells  the  land  by  means  of  process  issued 
upon  it,  he  is  entitled  to  be  paid  out  of  the  proceeds,  by  virtue 

103  Carmack  v.  Commonwealth,  S  Binn.  184. 

104  Patterson  v.  Swan,  9  S.  &  R.  16. 
IDS    McCrea  v.  Bartlett,  8  Johns.  361. 

106  Smith  V.  Rosecrantz,  6  Johns.  97.  And  see  Watson  v.  Summers,  i 
Cr.  C.  C.  200;  Bamford  v.  Keefer,  68  Pa.  389. 

107  Pending  a  suit  upon  the  mortgage,  to  which  an  affidavit  of  defense 
has  been  put  in,  the  plaintiff  will  not  be  permitted  to  issue  execution  upon 
the  judgment  entered  on  the  accompanying  bond  and  warrant.  Hicks  v. 
Funston,  5  W.  N.  C.  428. 

icfi    McCall  V.  Lennox,  9  S.  &  R.  304- 
HD9    Ii)i,d  305. 
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of  his  title  as  owner  of  the  land,  and  he  takes  them  to  the  extent 
of  the  unpaid  purchase  money,  without  any  regard  to  the  date  of 
his  judgment.  This  judgment,  as  regards  the  land  contracted  to 
be  sold,  is  merely  a  remedy  of  the  vendor,  and  adds  nothing 
to  his  rights.  The  remedies  which  he  has  are  cumulative,  but  his 
rights  are  not,  since  he  has  previously  all  these  that  can  exist  in 
the  land."" 

As  the  object  of  a  warrant  of  arrest  and  that  of  an  attachment 
are  the  same,  to  compel  payment  of  a  debt  fraudulently  contracted 
or  evaded,  but  their  mode  of  reaching  it  is  entirely  different, 
they  are  not  exclusive  of  each  other,  and  both  may  be  necessary 
to  give  complete  relief."^  Therefore,  a  warrant  of  arrest  may 
be  issued  in  a  suit  begun  by  attachment  under  the  act  of  1869^^^ 
when  the  attachment  has  failed  to  grasp  sufficient  property  to 
satisfy  the  claim,  or  from  any  other  cause  has  proved  an  inade- 
quate remedy. ^^^  Again,  the  act  of  1893,^^*  giving  a  right  to  a 
person  in  possession  of  real  estate  to  compel  one  out  of  posses- 
sion, but  claiming  title  to  bring  an  ejectment,  do  not  exclude  the 
remedy  by  bill  in  equity.  Indeed,  the  more  general  principle  has 
been  asserted  that  "where  equity  has  jurisdiction  it  is  not  taken 
away  by  a  subsequent  jurisdiction  conferred  on  courts  of  law."^^' 
On  the  other  hand,  the  act  of  1836,^^^  prescribing  a  mode  of  pro- 
cedure in  actions  on  administrator's  bonds,  and  giving  to  all 
parties  who  have  several  interests  the  right  to  join  in  the  suit 
by  suggestion  of  the  right  before  judgment,  or  by  scire  facias 
after  judgment  has  been  entered  for  the  commonwealth,  is  an 
exclusive  remedy  and  prohibitory  of  any  other.^^' 

Again,  if  a  clause  in  a  fire  insurance  policy  provides  that  in  case 
of  loss  an  estimate  shall  be  made  by  the  insured  and  the  com- 
pany, and  another  clause  provides  that  in  case  they  differ  the 
subject  is  to  be  referred  to  appraisers,  the  remedies  are  successive, 

no  Vierheller's  Appeal,  24  Pa.  105. 

111  Grieb  v.  Kuttner,  135  Pa.  281. 

112  March  17,  P.  L.  8,  incorporated  in  Act  May  24,  1887,  §1,  P.  L.  197, 
I  Purd.  §98,  p.  260. 

113  Grieb  v.  Kuttner,  135  Pa.  281. 

114  June  10,  P.  L.  41S,  3  Purd.  §7,  p.  3992. 

115  Hutchinson  v.  Dennis,  217  Pa.  290. 

116  June  14,  P.  L.  639,  I  Purd.  §6,  p.  474. 

117  Commonwealth  v.  Magee  (No.  i),  2^4  Pa.  166. 
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and  neither  party  can  insist  upon  the  second  who  has  not  shown 
himself  willing  and  ready  to  enter  upon  the  first.^'* 

15.    Splitting  of  claim. 

The  preceding  examples  may  serve  to  show  the  nature  of  con- 
current or  cumulative  remedies  for  one  and  the  same  claim  or 
demand;  and  all  that  remains  to  be  observed  on  this  subject  is, 
that,  although  concurrent  actions  of  different  forms  may  be  main- 
tained for  the  same  cause  of  action,  an  entire  claim  or  demand 
arising  out  of  a  single  transaction,  whether  in  the  nature  of  con- 
tract or  of  tort,  cannot  be  divided  into  separate  and  distinct 
claims,  and  the  same  form  of  action  brought  for  each :  as,  where 
there  is  an  entire  contract  of  sale  of  goods,  an  action  cannot  be 
supported  for  one  part  of  the  goods  sold,  and  another  action  for 
another  part.^^'  So,  where  there  has  been  a  trespass  or  conver- 
sion by  one  single  indivisible  act,  in  relation  to  several  chattels, 
the  plaintiff  cannot  split  up  his  claim  for  damages,  by  bringing 
separate  actions  of  trespass  or  trover  for  each  particular  article 
seized  or  converted.^^"  The  consequence  of  dividing  a  demand  in 
this  manner  is,  that  a  verdict  and  judgment  in  a  suit  for  any  part 
of  the  demand  are  a  conclusive  bar  to  an  action  for  the  residue.^^* 
It  has  even  been  decided,  that  an  action  cannot  be  maintained  to 
recover  a  sum  omitted  by  mistake  on  the  trial  of  a  former 
cause.^^^ 

"An  employee  for  a  fixed  period,"  says  Justice  Fell,  "who  has 
been  wrongfully  discharged,  may  either  treat  the  contract  as  exist- 
ing and  sue  for  his  salary  as  it  becomes  due,  not  on  a  quantum 
meruit,  but  by  virtue  of  the  special  contract,  his  readiness  to 
serve  being  considered  as  equivalent  to  actual  service,  or  he  may 

118  Boyle  V.  Hamburg--Premier  Fire  Ins.  Co.,  169  Pa.  349;  Meyer  v. 
Sun  Ins.  Co.,  176  Pa.  579. 

ri9  Ingraham  v.  Hall,  ii  S.  &  R.  78;  Corbet  v.  Evans,  25  Pa.  310; 
Logan  v.  Caffrey,  30  Pa.  196;  Converse  v.  Colton,  49  Pa.  346;  Alcott  v. 
Hugus,  IDS  Pa.  350;  Bethlehem  Water  Co.  v.  Yoder,  112  Pa.  136,  144;  Hill 
V.  Joy,  149  Pa.  243 ;  O'Brien  v.  Schenley  Park  Railway,  194  Pa.  336 ;  Eisen- 
hower V.  School  District,  13  Super.  Ct.  51 ;  Wayne  Township  v.  Kline, 
I  Pitts.  178;  Shenk  v.  Mingle,  13  S.  &  R.  29;  Simes  v.  Zane,  24  Pa.  244; 
Stradley  v.  Bath  Portland  Cement  Co.,  19  Dist.  45. 

120  Farrington  v.  Payne,  15  Johns.  432. 

121  Phillips  v.  Berick,  16  Johns.  136. 

122  Platner  v.  Best,  11  Johns.  530.  And  see  Hess  v.  Heebie,  6  S.  & 
R.S7- 
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sue  for  the  breach  of  contract  at  once  or  at  the  end  of  the  contract 
period,  but  for  the  breach  he  can  have  but  one  action.""^ 

IV.    Election  of  Actions. 

16.  Doctrine  of  election. 

The  doctrine  of  election  holds  only  where  the  remedies  are  in- 
consistent with  each  other  ;^^*  and  when  an  election  is  made,  the 
plaintiff  does  not  thereby  waive  other  forms  of  action ;  for  he  may, 
in  general,  discontinue  his  first  suit,  on  payment  of  costs,  and  then 
adopt  another  remedy.^^°  But  in  the  case  of  a  distress,  if  the 
cattle  escape,  the  party  distraining  cannot  sue  for  the  rent,  or 
trespass,  unless  it  be  shown  that  the  escape  was  wholly  without 
his  default."* 

17.  When  it  may  be  exercised. 

We  have  seen,  that  an  election  may  be  exercised  when  a  statute 
furnishes  a  remedy  in  addition  to  one  existing  before  at  common 
law;^^'  and  from  the  same  rule,  it  follows,  that  the  act  of  1806, 
which  gives  a  form  of  writ  in  actions  on  contracts,  and  author- 
izes statements  instead  of  declarations,  does  not  take  away  the 
i'ommon-law  forms  of  actions,  and  that  a  party  may  pursue  either, 
at  his  election.^''*  Where,  the  plaintiff  having  paid  money  in  per- 
formance of  a  covenant  on  his  part,  the  defendant  has  failed  in 
the  performance  of  his  covenants,  the  former  has  an  election, 

123  Allen  V.  Colliery  Engineers  Co.,  196  Pa.  512;  Algeo  v.  Algeo,  10 
S.  &  R.  235;  Clay  Commercial  Telegraph  Co.  v.  Root,  17  W.  N.  C.  200; 
Kirk  V.  Hartman,  63  Pa.  97;  Stradley  v.  Bath  Portland  Cement  Co.,  228 
Pa.  108. 

124  Patterson  v.  Swan,  9  S.  &  R.  16.  See  Potts'  Appeal,  5  Pa.  500; 
Arnold  v.  Fitzgerald,  76  Pa.  385.  A  creditor  who  accepts  a  promissory 
note  for  the  debt  can  maintain  at  the  same  time  both  an  action  on  the 
original  debt  and  one  on  the  note ;  the  actions  are  not  inconsistent.  Alex- 
ander V.  Righter,  21  Dist.  S42. 

125  I  Chit.  PI.  214.  A  vendee,  after  bringing  an  action  of  covenant 
against  his  vendor,  may  discontinue,  and  maintain  ejectment;  the  action 
of  covenant,  in  such  case,  is  not  a  disaiHrmance  of  the  contract.  Findlay 
V.  Keim,  62  Pa.  112;  Piersol  v.  Neill,  63  Pa.  42a  And  see  Clark  v.  Wilder, 
23  Pa.  314. 

126  Vasper  v.  Eddows,  i  Salk.  248.  Where  a  party  has  an  election 
between  two  inconsistent  remedies,  he  is  bound  by  the  adoption  of  one 
of  them.    Linden  v.  Fritz,  3  Am.  L.  J.  421. 

127  See  §§7,  13;  also  Chap.  31,  §§i8,  28,  and  Chap.  32,  §3. 

128  Miles  V.  O'Hara,  i  S.  &  R.  32. 
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either  to  proceed  on  the  covenant  and  recover  damages  for  the 
breach,  or  disaffirm  the  contract,  and  bring  assumpsit  to  recover 
back  what  he  had  paid  on  a  consideration  which  has  failed.^^' 
If  the  breach  of  a  simple  contract  consist  in  misfeasance,  the 
plaintiff  may  declare  in  assumpsit,  or  in  case  on  the  special  cir- 
cumstances, as  for  deceit  in  the  sale  of  the  cattle  or  goods,  or  im- 
moderate use  of  them  when  lent  or  let  to  hire  ;^^°  or  for  bailment, 
where  negligence  or  want  of  skill  in  the  bailee  is  alleged.^^^  Thus, 
a  common  carrier  is  liable  for  his  negligence  in  carrying  goods 
intrusted  to  him  in  an  action  ex  contractu  or  in  an  action  ex 
deljcto  at  the  election  of  the  party  suing.^^^  So,  where  a  breach 
is  made  in  a  party-wall,  for  the  erection  of  a  second  house,  before 
payment  of  a  moiety  of  the  cost  of  such  wall,  the  first  builder 
may  maintain  trespass,  or,  it  seems,  he  may  waive  the  trespass, 
and  bring  assumpsit  for  money  paid,  laid  out  and  expended.^'^ 
The  foregoing  cases  are  examples  of  the  right  which  a  party 
has  to  view  the  injury  he  has  sustained  in  different  lights,  either 
as  tort  or  breach  of  contract,  and  to  waive  the  one  and  elect  to 
sue  for  the  other. 
a.    Vendors. 

If  a  vendor  rescind  a  contract  for  fraud  of  the  vendee  replevin 

129  Weaver  v.  Bentley,  i  Caines  48;  Stickter  v.  Guldin,  30  Pa.  114. 
Where  a  horse  is  sold,  with  warranty,  the  purchaser  has  no  right  to  re- 
scind, on  the  ground  of  a  breach ;  his  remedy  is  on  the  contract.  Freyman 
V.  Knecht,  78  Pa.  141. 

130  Church  V.  Mumford,  11  Johns.  480;  Hambly  v.  Trott,  Cowp.  375. 
Though  a  declaration,  in  an  action  against  an  agister,  avers  a  breach  of  . 
duty,  it  may  be  treated  as  in  assumpsit,  in  order  to  let  in  evidence  of 
set-oflf.    Cook  V.  Haggarty,  36  Pa.  67. 

131  McCall  V.  Forsyth,  4  W.  &  S.  179;  Nickle  v.  Baldwin,  4  W.  &  S. 
290;  Smith  V.  Seward,  3  Pa.  342;  Eckert  v.  Pennsylvania  R.  Co.,  211  Pa. 
267;  Porter  v.  Hildebrand,  14  Pa.  129.  If  the  plaintiff  have  an  election 
to  sue  in  tort  or  in  contract,  and  he  bring  an  action  in  contract,  he  cannot 
afterwards  turn  it  into  an  action  ex  delicto,  by  amending  his  declaration, 
so  as  to  avoid  the  effect  of  the  defendant's  discharge  under  the  insolvent 
law.    Thibault  v.  De  Bassavilbaso,  Bald.  9. 

132  Eckert  V.  Pennsylvania  R.  Co.,  211  Pa.  267;  Howard  v.  American 
Ex.  Co.,  47  Super.  Ct.  416,  421. 

133  Ingles  v.  Bringhurst,  i  Dall.  346;  Ritter  v.  Sieger.  105  Pa.  400. 
As  to  when  the  plaintiff  may  waive  a  tort  and  sue  in  assumpsit,  see  Gray 
V.  Griffith,  10  W.  431 ;  McCuUough  v.  McCuUough,  14  Pa.  295 ;  Dundas  v. 
Muhlenberg,  35  Pa.  351 ;  PearsoU  v.  Chapin,  44  Pa.  9.  And  see  Bright. 
Dig.  122. 
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or  trespass  are  the  proper  remedies.  Says  Judge  Thayer:  "If 
the  goods  were  obtained  by  the  defendant  by  means  of  fraudulent 
representations,  the  plaintiff  had  a  right  to  rescind  the  sale,  in 
which  case  he  might  bring  replevin  for  the  goods  themselves,  or 
an  action  of  trespass,  in  which  he  would  recover  their  value  in 
damages.  But  it  is  plam  that  if  he  elects  to  rescind  the  contract 
he  can  not  bring  assumpsit  for  the  price,  because  the  same  con- 
tract which  fixes  the  price  entitles  the  defendant  to  the  credit 
which  it  has  agreed  he  should  have.  The  plaintiff  can  not  blow 
hot  and  cold.""* 

b.  Landlord. 

In  an  action  of  trespass  in  which  the  landlord  unlawfully  in- 
vades the  rights  of  his  tenant,  the  latter  may  sue  on  the  covenant 
for  quiet  enjoyment,  if  there  be  such  a  covenant  between  them 
either  expressed  or  implied,  or  he  may  elect  to  treat  the  eviction 
as  a  trespass  on  his  rights  and  sue  for  damages.  The  burden  is 
on  him  to  show  the  eviction  and  if  he  has  been  wrongfully  evicted 
at  least  nominal  damages  will  follow.^" 

c.  Tenant. 

A  tenant  may  pursue  his  common-law  remedy  for  a  distress 
when  no  rent  was  in  arrear,  or  the  remedy  provided  by  the  act 
of  1772,  or  he  may  by  separate  suits  maintain  both  actions,  but 
the  measure  of  damages  and  proofs  required  to  sustain  the  two 
actions  are  widely  different,  and  both  the  statutory  and  common- 
law  remedy  cannot  be  pursued  in  one  action.^" 

18.    Other  cases  of  election. 

Other  cases  of  election,  arising  wholly  out  of  a  violation  of  con- 
tract, or  wholly  out  of  a  tort,  may  also  be  mentioned.  Thus, 
where,  after  articles  for  the  sale  of  land  on  which  the  vendor 
receives  part  of  the  purchase  money,  the  residue  being  payable  in 
several  instalments,  if  the  times  of  payment  have  expired,  without 
payment  by  the  vendee,  before  or  after  suit  brought,  the  former 
has  an  election  to  recover  in  ejectment,  or  to  bring  suit  ex  con- 

134    Jones  V.  Brown,  3  Dist.  294. 

13s    Schienle  v.  Eckels,  227  Pa.  305. 

136  Rees  V.  Emerick,  6  S.  &  R.  286;  Fretton  v.  Karcher,  ^^  Pa.  423; 
Royse  v.  May,  93  Pa.  454;  Thomas  v.  Gibbons,  21  Super.  Ct.  635;  Rock  v 
Kelly,  18  Dist.  98. 
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tractu  for  the  sum  due  on  the  articles.^''  So,  if  an  agreement 
contain  a  penalty,  the  party  may  bring  suit  for  the  penalty,  and 
can  recover  no  more,  or  he  may  bring  the  proper  action  to  recover 
more  or  less  damages  than  the  penalty.^^*  So,  a  surety  who  has 
a  written  promise  of  indemnity  (not  under  seal)  may,  if  com- 
pelled to  pay  for  his  principal,  sue  either  on  the  written  promise, 
or  in  an  action  for  money  paid,  on  the  implied  promise.^'*  So,  too, 
the  owner  of  goods  wrongfully  detained  may  bring  replevin  or 
trespass,  at  his  election — ^though  the  goods  came  lawfully  into  the 
defendant's  possession.^*" 

19.    Grounds  for  making  election. 

The  considerations  which  ought  to  govern  in  the  election  of  a 
remedy  are:  a.  The  nature  of  the  plaintiff's  right  or  interest  in 
the  matter  affected,  b.  The  securing  of  bail  and  the  process,  c. 
The  number  of  the  parties  to  the  action,  d.  The  number  of  the 
causes  of  action,  and  the  joinder  thereof  in  one  suit.  e.  The 
affidavit  of  defense,  the  nature  of  the  defense,  and  whether  it  be 
advisable  to  compel  the  defendant  to  plead  specially. 

a.  Title. 

A  strict  title  in  the  plaintiff  is  essential  to  the  support  of  some 
remedies,  but  in  others  his  bare  possession  of  the  property  affected 
is  sufficient.  Where  the  title  of  the  plaintiff  may  be  doubtful, 
it  is  generally  advisable  to  adopt  the  latter  description  of  remedy : 
thus,  an  action  of  trespass  to  real  property  may  be  supported 
against  a  stranger,  by  any  person  in  the  actual  possession,  though 
he  have  no  title;  but  in  ejectment,  the  plaintiff  must  recover  on 
the  strength  of  his  own  title  (which,  in  this  state,  may  either  be 
legal  or  equitable)  ;  and,  therefore,  where  the  title  of  the  party 
injured  is  doubtful,  the  action  should  be  trespass.^*^ 

b.  Bail. 

In  actions  ex  contractu,  since  the  act  of  1842,  there  can  be  no 
imprisonment  for  debt;  and  where  the  cause  of  action  arises  out 
of  a  contract,  the  plaintiff  cannot  by  a  change  in  the  form  of 

137  Marlin  v.  Willink,  7  S.  &  R.  297-8. 

138  New  Holland  Turnpike  Co.  v.  Lancaster  County,  71  Pa.  442.  And 
see  Graham  v.  Bickham,  4  Dall.  149 ;  s.  c  2  Yeates  32. 

139  Gibbs  V.  Bryant,  I  Pick.  u8. 

140  Baker  v.  Fales,  16  Mass.  150. 

141  I  Chit.  PI.  208. 


1990         Common  Law  Practice  in  Pennsylvania. 

action  subject  the  defendant  to  arrest  on  mesne  process.^*^  It 
is  otherwise,  where  the  transaction  was  fraudulent  throughout  ;^*^ 
as,  in  the  an  action  on  the  case  for  deceit.^**  The  rule  appears  to 
be  this :  that  where  the  plaintiff  has  his  election  to  bring  his  action 
either  ex  contractu  or  ex  delicto,  then  the  defendant  shall  not  be 
subjected  to  imprisonment  in  consequence  of  a  mere  change  in 
the  form  of  action;  but  where  the  action  is  for  a  distinct  tort, 
though  one  deducible  from  the  existence  of  a  contract,  if  the 
plaintiff  disarm  the  contract  and  proceed  for  the  fraudulent  or 
tortious  conduct  of  the  defendant,  in  such  cases,  bail  may  be  de- 
manded in  the  first  instance.^*^  Though  the  plaintiff  may  waive 
the  tort,  he  is  not  bound  to  do  so.^*^ 

c.    Joinder  and  nonjoinder. 

In  an  action  in  form  ex  contractu,  if  a  person  who  ought  to 
be  made  coplaintiff,  be  omitted,  it  is  a  ground  of  nonsuit,  except 
in  the  case  of  persons  suing  en  auter  droit,  as  coexecutors  or  co- 
assignees  ;^*^  whereas,  in  actions  in  form  ex  delicto,  the  non- 
joinder of  a  party  who  should  have  been  a  coplaintiff,  can  only 
be  pleaded  in  abatement ;  and,  consequently,  the  latter  form  of  ac- 
tion is,  in  many  instances,  preferable."*  So,  the  joinder  of  too 
many  defendants  in  actions  on  contracts  is  a  ground  of  nonsuit, 
and  the  omission  of  one  is  matter  in  abatement  ;^*^  but  in  actions 
in  form  ex  delicto,  the  omission  of  a  party  jointly  concerned  in 
committing  the  injury,  cannot,  in  general,  be  pleaded  in  abate- 
ment; and  when  the  offense  may,  in  point  of  law,  have  been 
committed  by  several,  the  joinder  of  too  many  defendants  will 

142  Bowen  v.  Burdick,  3  Clark  226. 

143  Eager  v.  Radley,  i  Phila.  47. 

144  Sedgebeer  v.  Moore,  Bright.  197. 

145  Tryon  v.  Hassinger,  i  Clark  184;  Hopper  v.  Williams,  i  Clark  379. 
And  see  Lopeman  v.  Henderson,  4  Pa.  232;  Kalbfus  v.  Rundell,  134  Pa. 
102;  Dungan  v.  Read,  167  Pa.  393;  Romberger  v.  Henry,  167  Pa.  314; 
Rife  y.  Sharp,  4  Del.  166. 

146  Hopper  V.  Williams,  i  Clark  379 ;  PearsoU  v.  Chapin,  44  Pa.  14. 

147  I  Chit.  PI.  208;  Meason  v.  Keine,  67  Pa.  126. 

148  Addison  v.  Overend,  6  T.  R.  766 ;  Deal  v.  Bogue,  20  Pa.  235 ;  Back- 
enstoss  v.  Stabler,  33  Pa.  251.  It  is  otherwise,  in  replevin.  Reinheimer  v. 
V.  Hemingway,  35  Pa.  432. 

149  Corbet  v.  Evans,  25  Pa.  310;  Rowan  v.  Rowan,  29  Pa.  181;  Collins 
V.  Smith,  78  Pa.  423. 
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be  no  ground  of  objection;*^"  and,  therefore,  where  it  may  be 
doubtful  how  many  persons  should  be  made  defendants,  it  is  ad- 
visable to  declare  ex  delicto  in  preference  to  an  action  of  as- 
sumpsit.^'^ 

d.  Several  demands. 

Where  the  plaintiff  has  several  demands,  recoverable  in  dif- 
ferent forms  of  action,  he  may,  and  frequently  ought,  in  conse- 
quence of  the  rules  governing  the  joinder  of  actions,  to  proceed 
for  the  whole  in  one.  Thus,  a  party  may  declare  specially 
against  a  bailee  for  neglect,  either  in  assumpsit  or  in  trespass; 
if  he  have  also  a  money  demand  against  the  bailee,  due  on  simple 
contract,  he  should  declare  for  both  causes  of  action  in  as- 
sumpsit ;  but  if,  instead  of  a  money  demand,  he  have  a  distinct 
cause  of  action  in  trover,  the  declaration  should  be  in  trespass, 
in  order  to  avoid  the  expense  of  two  actions. 

e.  Use  of  affidavit  of  defense. 

By  a  selection  of  an  action  in  form  ex  contractu,  the  defendant 
may,  in  general,  be  compelled  to  make  an  affidavit  of  defense  to 
the  whole  or  part  of  the  demand,  which  cannot  be  exacted  in  the 
other  forms.  Where,  however,  the  plaintiff  has  no  evidence  at 
all,  the  defendant  can  elude  the  rule  of  court  requiring  an  affi- 
davit of  defense,  by  entering  a  compulsory  rule  of  arbitration.^"^ 
So,  by  a  judicious  choice  of  the  remedy,  the  defendant  may  be 
frequently  precluded  from  availing  himself  of  a  defense  which 
he  might  otherwise   establish:  thus,  in  assumpsit  against  one 

150  Bishop  V.  Long,  2  W.  N.  C.  671 ;  Laverty  v.  Vanarsdale,  65  Pa. 
507;  Leidig  V.  Bucher,  74  Pa.  65;  Jackson  v.  Cheney,  2  W.  N.  C.  569; 
Goodman  v.  Coal  Township,  206  Pa.  621 ;  Mennick  v.  Lancaster  &  Lititz 
Elec.  R.,  203  Pa.  632. 

151  I  Chit.  PI.  210. 

152  Hickernell  v.  Bank  of  Carlisle,  62  Pa.  146.  This  case  was  decided 
under  a  rule  of  court  requiring  an  affidavit  of  defense;  the  law  is  other- 
wise, where  such  affidavit  is  required  by  statute.  Hoffman  v.  Locke,  19 
Pa.  57;  Taggart  v.  Fox,  i  Gr.  190.  The  whole  subject,  however,  is  dis- 
posed of  by  the  Act  14  May,  1874,  P.  L.  IS9,  i  Purd.  §13,  p.  346,  which 
provides,  that  in  cases  in  which  an  affidavit  of  claim  is  required,  if  the 
plaintiflf  shall  have  filed  such  affidavit,  setting  forth  the  nature  and 
amount  of  the  claim,  and  shall  also  have  filed  a  declaration  or  statement, 
it  shall  not  be  lawful  for  the  defendant  to  enter  a  rule  of  reference,  unless 
he  shall  have  previously  filed  an  affidavit  of  defense,  setting  forth  the 
nature  and  character  of  the  same. 
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who  has  been  discharged  under  the  insolvent  law,  for  money 
had  and  received  before  his  discharge,  however  tortiously,  the 
judgment  would  only  extend  to  his  future  estate;  but  by  declar- 
ing in  trespass,  he  might  be  held  to  bail,  and  the  judgment  would 
bind  his  person.^^' 

V.     Effect  of  a  Verdict  or  Judgment. 
20.    When  it  is  an  estoppeL 

Though  the  action  may  have  been  misconceived,  yet,  if  the 
defendant  plead,  and  the  plaintiff  take  issue,  and  a  verdict  be 
found  for  the  defendant,  the  plaintiff  will  be  estopped  from 
bringing  a  fresh  suit,^°*  provided  the  judgment  has  been  ob- 
tained on  pleadings  going  to  the  foundation  of  the  action;^"' 
though  it  may  be  considered  as  settled,  that  a  judgment  or  decree 
set  up  as  a  plea  in  bar,  or  relied  on  as  an  estoppel,  to  be  con- 
clusive, must  have  been  by  a  court  of  competent  jurisdiction,  on 
the  same  subject-matter,  between  the  same  parties,  and  for  the 
same  purpose. ^^* 

Indeed  the  rule  is  well-nigh  universal  "that  the  judgment  of  a 
court  of  competent  jurisdiction,  whether  it  be  a  court  of  record 
or  not,  upon  a  point  litigated  between  the  parties,  is  conclusive 
in  all  subsequent  controversies  directly  involving  the  same 
question.""^  Formerly,  there  was  an  exception  in  the  case  of 
an  action  of  ejectment  on  a  legal  title,  in  which  successive  suits 
might  be  brought  and  prosecuted  until  two  concurring  verdicts 

153  It  is  well  settled,  that  a  plaintiff  cannot  convert  an  action, 
founded  on  contract,  into  a  tort,  so  as  to  deprive  an  infant  of  the  benefit 
of  a  plea  of  infancy.  Curtin  v.  Patton,  ii  S.  &  R.  310;  Penrose  v.  Curren, 
3  R.  351 ;  Wilt  v.  Welsh,  6  W.  9.  But  where  the  plaintiff  has  the  option 
of  declaring  either  in  tort  or  upon  contract,  by  adopting  the  former  al- 
ternative, he  does  not  give  the  defendant  the  advantage  of  a  defense,  which 
the  latter  could  not  have  set  up,  had  the  declaration  been  framed  ex 
contractu.    Sprague  v.  Ehm,  35  L.  I.  162. 

154  Bailey  v.  Bucher.  6  W.  75!  Hinds  v.  Willis,  13  S.  &  R.  213;  Lyon 
v.  Chalker,  2  W.  14. 

155  6  Munf.  573. 

156  Aspden  v.  Nixon,  5  How.  467.  See  Hinds  v.  Willis,  13  S.  &  R. 
213;  Campbell  v.  Steele,  11  Pa.  394. 

157  Sterrett,  J.,  Marsteller  v.  Marsteller,  132  Pa.  517,  523;  Bolton  v. 
Hey,  168  Pa.  418;  Brenner  v.  Moyer,  g8  Pa.  274;  Marsh  v.  Pier,  4  R.  273; 
tafferty's  Estate,  230  Pa.  496;  Allen  v.  International  Text  Book  Co.,  201 
Pa.  S79;  Oviatt  v.  Brownell,  221  Pa.  452;  Long  v.  Lebanon  Nat  Bank,  211 
Pa.  165;  Bell  v.  County  of  Allegheny,  184  Pa.  296. 
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and  judgments  were  obtained,^^*  but  since  the  act  of  1901  this 
exception  no  longer  exists.  Nor  does  any  question  become 
res  adjudicata  until  it  is  settled  by  a  final  judgment.^'* 

21.  Essentials  to  create  a  res  adjudicata. 

"In  order  to  make  a  matter  res  adjudicata,"  says  Justice 
Brown,  "there  must  be  a  concurrence  of  the  four  following  con- 
ditions: (i)  Identity  in  the  thing  sued  for;  (2)  identity  of  the 
cause  of  action;  (3)  identity  of  persons  and  of  parties  to  the 
action;  (4)  identity  of  the  quality  in  the  persons  for  or  against 
whom  the  claim  is  made."^'^  Such  an  identity  does  not  exist  be- 
tween an  action  to  recover  damages  for  a  trespass  on  land  and 
an  action  in  ejectment  to  recover  possession  of  the  same  land 
if  the  latter  action  is  brought  by  a  plaintiff  who  was  no  party  to 
the  action  in  trespass.^*^ 

22.  How  far  the  rule  extends. 

How  far  does  this  rule  extend?  Justice  Fell  has  thus  an- 
swered: "The  rule extends  to  every  question  in  the  pro- 
ceedings which  was  legally  cognizable,  and  applies  where  a  party 
has  neglected  the  opportunity  of  trial,  or  has  failed  to  present 
his  cause  or  defense  in  whole  or  in  part  under  the  mistaken 
belief  that  the  matter  would  remain  open  and  could  be  made 

the  subject  of  another  proceeding The  conclusive  effect 

of  a  judicial  decision  cannot  be  extended  by  argument  or  im- 
plication to  matters  not  actually  heard  and  determined,  nor  to 
collateral  questions  which  arise  but  do  not  become  part  of  the 

case In  order  to  render  a  judgment  effectual  as  a  bar 

it  must  appear  that  the  cause  of  action  is  the  same  in  substance 
and  can  be  sustained  by  the  same  evidence;  and  as  between 
courts  of  law  and  courts  of  equity  the  rule  does  not  apply 
unless  the  jurisdiction  of  the  former  is  broad  enough  to  cover 
the  whole  ground,  nor  where  questions  falling  within  the  ex- 
clusive province  of  equity  are  involved."^*^ 

158  Ibid. 

159  Dougherty  v.  Lehigh  &  Nav.  Co.,  202  Pa.  635;  Middletown  Furni- 
ture Mfg.  Co.  V.  Phila.  &  Reading  R.  Co.,  145  Pa.  187. 

161  Siegfried  v.  Boyd,  237  Pa.  55,  59. 

162  Ibid. 

163  Schwan  v.  Kelly,  173  Pa.  65,  71,  72. 


1994  Common  Law  Practice  in  Pennsylvania. 

93.    Application  to  attachment  executions. 

In  applying  this  rule  mention  may  be  first  made  of  attachment 
executions.  When  one  is  issued  against  an  alleged  interest  in  a 
partnership,  and  an  issue  is  framed  and  tried,  and  judgment  is 
entered  against  the  attaching  creditor,  and  an  appeal  therefrom 
is  non  prossed,  the  judgment  is  res  adjudicata  of  an  issue 
raised  on  a  subsequent  attachment  execution  involving  the  same 
parties  and  interests.^**  Likewise  the  recovery  of  a  final  judg- 
ment in  another  attachment  proceeding  under  the  act  of  1869^*^ 
between  the  same  parties  on  the  same  cause  of  action  is  a  bar 
to  the  recovery  of  a  judgment  in  the  proceeding  by  attach- 
ment.^** Says  Justice  Sterrett:  "Where  two  personal  actions 
are  instituted  between  the  same  parties  for  the  same  cause  of 
action,  a  recovery  of  judgment  in  one  extinguishes  the  right  to 
recover  in  the  other,  and  gives  to  the  plaintiff,  in  lieu  thereof, 
a  security  of  a  higher  order."^*^ 

24.  In  judgments  arrested  or  reversed. 

At  common  law  a  judgment  arrested  or  reversed  was  not  such 
an  adjudication  as  would  bar  a  second  action.  And  it  has  been 
explicitly  decided  that  a  reversal  of  judgment  without  a  new 
venire  is  not  a  bar  to  a  second  action  for  the  same  cause.^** 

25.  In  actions  to  recover  goods. 

One  who  delivers  goods  to  another  as  security  for  a  debt,  who 
in  a  suit  therefor,  defends  on  the  ground  that  the  creditor  has 
sold  the  goods  and  obtained  a  verdict,  may  plead  this  verdict 
in  bar  to  the  action  for  the  goods."*  Again,  if  pending  a  suit  for 
goods  sold  the  defendant  gives  a  judgment  note  for  the  amount 
of  the  claim,  which  is  entered  up  in  another  county,  this  is  an 
effectual  merger  of  the  cause  of  action.""  But  when  a  person 
sues  a  sheriff  in  another  state  for  an  unlawful  conversion  of 
goods  and  subsequently,  on  learning  that  a  portion  of  them 

164  Importers'  &  Traders'  Nat.  Bank  v.  Lyons,  209  Pa.  136. 

i6s  March  17,  P.  L.  89,  i  Purd.  §101,  p.  268. 

166  Miller  v.  Rohrer,  127  Pa.  384. 

167  Ibid.  388;  Brenner  v.  Meyer,  98  Pa.  274. 

168  Fries  v.  Pennsylvania  R.  Co.,  98  Pa.  142;  Spees  v.  Boggs,  204  Pa. 
S04;  Sterrett  v.  Bulls,  i  Binn.  238.    See  Mercer  v.  Watson,  i  W.' 330. 

169  Simes  v.  Zane,  24  Pa.  242.  - 

170  Jones  v.  Ellison,  10  W.  N.  C.  205. 
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are  in  this  state,  institutes  an  action  of  replevin  here  to  recover 
them  and  strikes  from  his  bill  of  particulars  in  the  first  suit 
the  articles  found  here  and  recovered,  a  judgment  for  the  balance 
is  not  a  bar  to  his  recovery  in  his  action  of  replevin. ^'^ 

26.  In  partnership  matters. 

In  partnership  matters  in  a  suit  against  two  of  them  in  which 
a  verdict  is  rendered  in  favor  of  one  on  a  plea  denying  the  part- 
nership, the  judgment  is  a  bar  to  another  action  on  the  note, 
but  not  to  a  collateral  suit  against  him  on  his  promise  to  pay  the 
debt.^'^  Again,  in  an  action  by  a  partnership  if  the  defendants 
set  up  a  claim  against  it  and  secure  a  certificate  in  their  favor 
on  which  judgment  is  entered,  they  cannot  sustain  a  second  suit 
on  the  same  cause  of  action  against  one  of  the  plaintiffs  in  the 
first  suit  and  two  other  persons  alleged  to  be  partners  but  not 
parties  plaintiff  in  the  first  suit.^" 

27.  In  miscellaneous  cases. (d) 

While  the  judgment  of  a  court  of  exclusive  jurisdiction  di- 
rectly upon  the  point,  is  in  like  manner  conclusive,  upon  the 
same  matter  between  the  same  parties  coming  incidentally  in 
question  in  another  court,  for  a  different  purpose,^'*  neither  the 
judgment  of  a  court  of  concurrent  or  exclusive  jurisdiction 
is  evidence  of  any  matter  incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment.^"  A 
prior  judgment,  upon  the  same  cause  of  action,  sustains  the 
plea  of  a  former  recovery,  although  the  judgment  is  in  an  action 
commenced  subsequently  to  the  one  in  which  it  is  pleaded.^^* 

171  Levy  v.  Solomon,  207  Pa.  478. 

172  Hayes  v.  Gudykunst,  11  Pa.  221. 

173  McFarlane  v.  Kipp,  206  Pa.  317.    See  Chap.  37,  §48. 

174  Lentz  v.  Wallace,  17  Pa.  412;  Loga^  v.  Caffrey,  30  Pa.  ig6;  Warner 
V.  Scott,  39  Pa.  274.  A  verdict  and  judgment  in  a  former  action  on  the 
case  for  deceit  in  falsely  representing  that  a  farm  contained  a  certain 
number  of  acres,  is  not  a  bar  to  a  subsequent  action  of  assumpsit  upon  a 
guarantee  that  the  farm  contained  that  number  of  acres.  Schriver  y. 
Eckenrode,  87  Pa.  213. 

173  Hibshman  v.  Dulleban,  4  W.  183;  Lentz  v.  Wallace,  17  Pa.  412; 
Martin  v.  Gernandt,  19  Pa.  124;  Tams  v.  Lewis,  42  Pa.  402;  Lewis's  Ap- 
peal, 68  Pa.  153;  Rockwell  v.  Langley,  19  Pa.  502;  Sharpless  v.  Zelley,  47 
Super.  Ct.  84,  88. 

176  Duffy  v.  Lytle,  5  W.  120;  Corbet  v.  Evans,  25  Pa.  310;  Casebeer 
V.  Mowry,  55  Pa.  419;  Finley  v.  Hanbest,  30  Pa.  190. 
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The  rule  also  extends  to  the  case  of  a  plaintiff  who  has  joined 
several  causes  of  action  in  the  same  suit;  for,  "if  a  plaintiff, 
having  several  causes  of  action,  offer  evidence  on  the  trial  upon 
those  causes,  which  is  not  sufficient  to  establish  some  of  them, 
he  cannot  bring  another  suit  for  those  causes  of  action  on  which 
he  failed ;  if  this  practice  were  permitted,  it  might  increase  costs 
against  a  defendant  to  a  ruinous  extent.  Wherever  a  plaintiff 
fails  to  recover  all  that  he  is  entitled  to,  for  want  of  sufficient 
proof  on  the  first  trial,  he  should  move  to  set  aside  the  verdict 
he  has  obtained,  and  then  the  court  takes  care  that  he  shall  pay 
the  costs  of  the  first  trial,  so  that  the  defendant  may  not  suffer 
from  the  plaintiff  not  being  prepared  at  that  trial."  "'' 

If  there  may  be  a  separate  counting  on  claims  there  may  be 
a  separate  cause  of  action;^'*  or  if  the  pleader  does  thus  count 
he  may,  with  leave  of  court  withdraw  one  of  them,  which  may 
be  the  subject  of  a  future  action.^^*  The  plaintiff  may  also  show 
by  parol  that  the  claim  on  which  the  subsequent  suit  was  brought 
had  not  been  considered  by  the  jury  in  the  other  suit.^*"  Of 
course,  an  action  for  money  due  does  not  bar  a  subsequent  action 
for  an  amount  becoming  due  under  the  same  agreement  after 
the  first  suit  had  been  brought.^'^  Likewise  a  creditor  who  has 
presented  several  distinct  claims  on  the  audit  of  an  executor's 
account,  some  of  which  he  has  withdrawn  before  adjudication, 
is  not  debarred  from  bringing  an  action  therefor  in  another 
form."^  An  employee  on  a  contract  for  a  fixed  period,  at  an 
annual  salary  payable  monthly,  who  has  been  wrongfully  dis- 
charged can  bring  a  separate  action  as  each  installment  of  salary 
falls  due.  If,  however,  no  action  is  brought  until  more  than 
one  is  due,  all  installments  that  are  then  due  must  be  included 
in  the  one  action.  If  an  action  is  brought  when  more  than  one 
installment  is  due,  a  recovery  therein  will  be  an  effectual  bar 

177  2  Bing.  377. 

178  Killion  V.  Wright,  34  Pa.  91;  Converse  v.  Collon,  49  Pa.  346; 
Coleman's  Appeal,  6a  Pa.  252;  Huntingdon  Township  Poor  District  v. 
Poor  District,  109  Pa.  579. 

179  Ibid. 

180  Haak  v.  Breidenbach,  3  S.  &  R.  204;  Coleman's  Appeal,  62  Pa.  252; 
Susquehanna  Mutual  Ins.  Co.  v.  Mardorf,  152  Pa.  32. 

181  Wilson  V.  Hamilton,  9  S.  &  R.  424;  Sterner  v.  Gower,  3  W.  &  S. 
136;  East  Union  Township  v.  Conrey,  9  At.  320. 

182  Haviland  v.  Fidelity  Ins.  Co.,  108  Pa.  236. 
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to  a  second  suit  to  recover  installments  which  were  due  at  the 
time  of  the  first  action.*'^  But  if  a  landlord  brings  two  actions 
for  successive  installments  of  rent,  and  in  each  of  them  the 
tenant,  while  not  denying  the  validity  of  the  lease,  claims  that 
the  landlord  was  not  entitled  to  the  full  amount  of  rent  which 
was  not  awarded  to  him,  the  actions  are  not  res  ad  judicata 
against  the  landlord  in  an  action  for  the  final  installment  of 
rent."*  If  a  verdict  and  judgment  be  obtained  in  an  action  in 
which  all  the  claims  might  be  embraced,  it  will  be  presumed  that 
the  jury  passed  on  all  of  them  ;^*°  the  burden  of  proof,  therefore, 
is  on  the  party  who  asserts  the  contrary.^^® 

While  a  judgment  in  trespass  is  conclusive  in  a  second  action 
of  trespass  wherein  a  freehold  of  the  same  class  is  attempted  to 
be  put  in  controversy,  the  judgment  is  not  conclusive  of  the 
title  in  a  subsequent  ejectment  for  the  same  land."^  Likewise, 
if  a  depositor  sues  a  bank  in  assumpsit  for  his  deposit  and  re- 
covers judgment  thereon  with  interest  for  its  detention  he  cannot 
afterward  maintain  an  action  of  trespass  to  recover  damages  for 
an  injury  to  his  credit  caused  by  the  bank's  refusal  to  pay  on  his 
orders  and  demand  the  same  money. ^** 

28.    Effect  of  verdict  is  conclusive  on  both  parties. 

The  effect  of  a  verdict  in  terminating  a  legal  dispute  also  ex- 
tends in  the  same  manner  to  a  defendant,  and  he  is  equally  pre- 
cluded from  renewing  the  original  dispute.  Thus,  in  an  action 
which  the  plaintiff  may  be  obliged  to  take,  to  get  the  benefit 
of  his  former  verdict  or  judgment,  the  defendant  will  be  pre- 
cluded from  renewing  the  original  dispute.  Thus,  in  an  action 
on  the  case  for  the  continuance  of  a  nuisance  in  erecting  a  dam, 
a  verdict  and  judgment  for  the  plaintiff  in  a  former  action,  in 
which  the  same  matter  was  in  controversy  between  the  parties, 
are  conclusive  evidence.  That  the  defendant  has  discovered 
new  evidence,  not  in  his  power  at  a  former  trial,  forms  no  ex- 

183  Stradley  v.  Bath  Portland  Cement  Co.,  228  Pa.  108;  Jenkins  v. 
Scranton,  205  Pa.  598.  See  also  Allen  v.  International  Text  Book  Co., 
201  Pa.  579 ;  Bell  v.  County  of  Allegheny,  184  Pa.  296. 

184  Sharpless  v.  Telley,  47  Super.  Ct.  84. 
i8s    Croft  v.  Steele,  6  W.  373. 
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ception  to  the  rule,  at  law  or  equity.  But  in  such  action,  the 
plaintiff,  to  avail  himself  of  this  conclusiveness,  must  take  care 
not  to  waive  it  by  pleading;  as,  if  the  defendant  plead  a  license, 
and  the  plaintiff  do  not,  in  his  replication,  rely  on  the  estoppel 
of  the  former  judgment,  but  replies  "no  license,"  the  jury  are 
not  precluded  from  inquiring  into  the  truth  of  the  case.^'' 
And  so,  where  a  last  indorser  recovers  a  joint  judgment  against 
the  second  and  third  indorsers,  and  collects  the  debt  from  the 
third  indorser,  the  record  of  such  judgment  is  as  conclusive 
against  the  second  indorser,  in  an  action  brought  by  the  third, 
to  recover  the  money  so  paid,  as  it  would  have  been,  had  the 
subsequent  indorser  been  subrogated,  as  he  might  have  been,  in 
this  joint  judgment. i'"  Where  trespass  is  brought  to  try  title, 
the  defendant  cannot,  after  a  recovery  against  him,  become  in 
turn  plaintiff,  and  sustain  a  second  action  to  try  the  title.^°^ 
The  rule  in  personal  actions,  therefore,  is  nemo  debet  bis  vexari- 
pro  eadem  cousa;  and  the  same  rule  applies  to  real  actions,  so 
far  as  this,  that  the  plaintiff,  when  defeated  in  one  action,  can 
only  resort  to  another  real  action  of  a  superior  degree  or  na- 
ture.^'^  None  are  bound  by  judgments  but  such  as  were  parties 
to  the  suit,  and  none  can  be  considered  parties,  but  those  who 
appear  by  the  record  to  be  such ;  for  extrinsic  evidence  is  not  ad- 
missible, to  prove  that  persons  not  named  in  the  record  were 
parties.^"' 

Some  other  applications  of  this  great  principle  may  be  men- 
tioned. Thus,  where  a  rule  to  set  aside  an  exemption  allowance 
is  twice  made  absolute  the  superior  court  on  appeal  from  the 
order  making  the  second  rule  absolute  will  regard  it  as  res  ad- 
judicata.^'*  So,  also  an  arrest  for  desertion  and  dismissal  after 
hearing  is  conclusive  in  a  subsequent  prosecution  nothing  hav- 

189  Kilheffer  v.  Herr,  17  S.  &  R.  319.  In  an  action  for  a  nuisance,  a 
former  recovery  is  an  estoppel,  is  so  pleaded;  otherwise,  if  given  in  evi- 
dence, under  the  general  issue.  Long  v.  Long,  5  W.  102.  To  avoid  the 
effect  of  the  estoppel,  the  plaintiff  must  declare  for  a  continuance  of  the 
nuisance.    Smith  v.  Elliott,  9  Pa.  345. 

190  Lloyd  v.  Barr,  11  Pa.  41. 

191  2  Nott  &  McCord  528;  Stevens  v.  Hughes,  31  Pa.  381. 

192  Weigley  v.  Cofifman,  144  Pa.  489. 

193  Bolton  V.  Hey,  168  Pa.  418;  Fifth  Mutual  Building  Society  of 
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ing  happened  to  change  the  situation.^*^  Likewise  a  discharge 
of  a  rule  on  the  merits  to  strike  off  satisfaction  of  a  mechanic's 
lien  is  a  bar  to  any  subsequent  contest  of  the  same  matter, 
either  on  motion  or  by  formal  bill.^'®  And  a  judgment  for  the 
same  debt  is  a  bar  to  another  action,  although  the  prior  one 
was  discontinued  after  judgment  for  irregularity  in  the  return 
of  summons,  the  court  holding  that  the  irregularity  was  waived 
by  the  hearing  on  the  merits.^'^ 

There  is  an  important  limitation  to  this  rule.  If  the  merits 
of  the  controversy  were  not  considered  in  the  first  action,  but 
only  some  technical  objection  not  affecting  the  plaintiff's  ulti- 
mate right  to  sue,  then  the  first  judgment  will  constitute  no 
bar  to  the  second  suit.^^*  Thus,  a  foreign  corporation  which 
failed  in  its  suit  because  it  had  not  registered  as  the  law  re- 
quired, was  not  thereby  prevented  from  bringing  another  after 
complying  with  the  registry  law."® 

If  a  vendor  brings  an  action  of  assumpsit  to  recover  a  balance 
of  purchase  money  for  land  against  a  vendee  whose  defense  is 
that  the  vendor  was  unable  to  convey  a  marketable  title,  a  judg- 
ment for  the  vendee  is  res  adjudicata  of  the  question  in  a  later 
action  brought  by  the  vendee  to  recover  the  hand  money  paid  by 
him  to  the  vendor.^"" 

In  all  personal  actions  concerning  goods,  chattels  and  debt,  a 
recovery  in  one  action  is  a  bar  in  another,  and  there  is  an  end  of 
the  controversy  f°^  the  judgment,  which  is  the  fruit  of  the  action, 
concludes  the  existence  of  the  right. ^"^  Or,  if  the  plaintiff  demur 
to  the  plea  in  bar,  and  such  plea  be  sufficient,  in  that  case,  no 
second  action  can  be  commenced ;  because  the  demurrer  admitted 
the  truth  of  the  plea,  and  only  excepted  to  its  legal  sufficiency 
as  a  bar  to  the  claim;  but  if  the  plea  were  not  sufficient,  and 
the  judgment  against  the  plaintiff  was  on  a  defect  in  his  declara- 
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tion,  it  will  be  no  bar  to  another  action. '"»  So,  a  former  judg- 
ment of  a  court  of  competent  jurisdiction,  in  which  the  right  in 
controversy  in  a  subsequent  suit  was  directly  decided  between 
the  same  parties,  is  conclusive,  although  the  cause  of  action  in 
the  former  suit,  and  the  object  to  be  attained  by  it,  were  different. 
Therefore,  where  the  defendant  in  an  action  of  ejectment, 
brought  by  a  mortgagee,  set  up  the  defense  of  usury;  and  the 
plaintiff,  to  defeat  that  defense,  offered  in  evidence  the  record  of 
a  former  judgment,  in  a  suit  brought  by  him  against  the  defend- 
ant, on  a  note  for  the  mortgage-debt,  to  which  the  defendant 
pleaded  non  assumpsit,  with  notice  of  usury;  and  on  that  issue 
a  verdict  was  given,  and  judgment  rendered  for  the  plaintiff; 
it  was  held,  that  such  record  was  admissible  in  evidence,  and  con- 
clusive against  the  defense.'"'*  But,  where,  in  an  action  upon  a 
marine  policy,""'  the  defendants  insisted  that  the  action  was 
brought  in  a  wrong  name,  and  that  the  plaintiff  had  not  proved 
his  interest  in  the  policy;  whereupon  the  judge  instructed  the 
jury  to  find  a  verdict  for  the  defendants ;  and  the  court  on  error 
sustained  both  points,  and  judgment  was  entered  for  the  de- 
fendants, this  procedure  was  held  no  bar  to  another  action, 
properly  brought.""*  An  award  of  arbitrators  will  preclude  the 
plaintiff  in  the  same  way  as  a  verdict;  therefore,  if,  for  the 
same  cause  of  action,  a  suit  be  brought  upon  a  statute,  and  an- 
other at  common  law,  and  there  are  awards  of  arbitrators  in 
each,  finding  no  cause  of  action,  and  one  only  be  appealed  from, 
the  award  not  appealed  from  may  be  pleaded  in  bar  in  the  other 
suit.""^  In  assumpsit,  a  former  recovery  may  be  given  in 
evidence,  under  the  general  issue,  with  the  same  effect  as  if 
specially  pleaded ;""»  so  also,  before  the  practice  act  of  1887  in 
an  action  on  the  case;  but  in  trespass,  a  former  recovery  must 
have  been  specially  pleaded.""*  Since  the  act  of  1887  the  only 
plea  admissible  being  "not  guilty"  a  former  recovery  is  avail- 
able thereunder.    And  if  there  has  been  a  former  verdict  and 
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judgment  for  the  defendant,  the  plaintiff  may  show  by  parol 
that  the  merits  were  not  passed  upon  in  the  former  action.^^" 

In  the  way  of  further  applications  of  the  rule  the  plaintiff 
will  not  be  permitted  to  prove  that  no  evidence  was  given  to 
the  former  jury  in  support  of  the  latter  claim,  or  that  it  was  with- 
drawn from  their  consideration.''"  What  was  demanded  is  best 
shown  by  the  declaration  which  cannot  be  contradicted  by  evi- 
dence dehors.  Nor  will  a  formal  withdrawal  from  the  jury  of 
an  item  entered  of  record  enable  the  plaintiff  to  maintain  a 
second  action  for  the  item  thus  withdrawn.^*^ 

While  the  policy  is  against  permitting  a  plaintiff  to  prosecute 
in  a  second  action  for  what  was  included  in  and  might  have 
been  recovered  in  the  first,^^'  yet  if  claims  are  distinct  the  first 
action  will  not  bar  a  second  for  a  claim  not  demanded  in  the 
first.^^*  But  a  school  teacher  who  was  dismissed  and  brought 
an  action  for  one  month's  salary,  failed  in  a  second  action  to 
recover  for  eight  months'  salary.^*^  Likewise  a  public  officer 
who  brings  a  suit  to  recover  his  salary,  which  is  payable  monthly, 
and  who  does  not  include  a  month's  salary  then  due  in  his 
claim,  cannot  in  a  subsequent  action  recover  his  salary  for  that 
month. ^^'  And  a  debt  due  on  a  continuous  account  of  book  en- 
tries cannot,  without  agreement,  be  split  into  separate  and  dis- 
tinct demands  so  as  to  form  the  basis  of  several  suits,  but  a  re- 
covery of  part  is  a  bar  to  an  action  for  the  remainder.^^^ 

ag.    If  judgment  is  entered  on  a  judgment  note  none  can  be  entered 
on  the  warrant. 

After  a  recovery  of  judgment  on  a  judgment  note,  before 
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an  alderman,  the  plaintiff  cannot  enter  judgment  in  the  com- 
mon pleas  on  the  warrant  of  attorney,  to  confess  judgment.^^' 
Said  the  court  on  one  occasion :  "It  is  well  settled  that  where  two 
personal  actions  are  instituted  between  the  same  parties  for  the 
same  cause  of  action,  a  recovery  of  judgment  in  one  extinguishes 
the  right  to  recover  in  the  other."^" 

30.    A  judgment  at  law  is  equally  conclusive  in  a  court  of  equity. 

Not  infrequently  when  there  has  been  a  failure  in  a  suit  at 
law  the  plaintiff  has  attempted  to  win  in  a  court  of  equity.  Thus 
a  bill  for  an  injunction  will  not  lie  for  the  same  injury  for  which 
a  recovery  in  damages  was  sought  in  an  action  of  trespass  i^^" 
nor  a  bill  in  equity  brought  by  the  defendant  in  an  ejectment  suit 
pending  a  rule  for  a  new  trial  and  involving  the  same  question.^^^ 
And  where  a  rule  to  set  aside  a  judgment  and  a  sale  there- 
under has  been  discharged,  the  defendant  cannot  be  heard  in  the 
same  matters  set  forth  in  a  bill  in  equity  to  set  aside  the  judgment 
and  sale  and  enjoin  an  action  of  ejectment.^^^  Likewise,  when 
the  defendant  in  a  judgment  obtains  a  rule  to  show  cause  why 
an  execution  thereon  should  not  be  stayed  and  after  taking 
depositions  the  rule  is  discharged,  the  defendant  cannot  after- 
ward on  proof  of  substantially  the  same  facts  appearing  in  the 
deposition  on  the  rule,  obtain  relief  by  injunction  in  equity.^"^ 
In  like  manner  a  decree  for  specific  performance  of  a  contract 
to  convey  land  is  a  bar  to  a  subsequent  action  for  trespass  by  a 
defendant  in  the  bill  committed  after  filing  the  bill.^^*  Likewise, 
a  decree  that  a  mortgage  is  invalid,  and  not  a  lien,  bars  a  subse- 
quent sci.  fa.  on  the  mortgage.^''^ 

In  cases  of  opening  judgments  where  a  rule  to  open  or  to 
strike  off  a  judgment  has  been  discharged,  a  court  of  equity  will 
not  subsequently  entertain  a  bill  to  set  aside  and  annul  the  judg- 
ment.^2»     On  a  rule  to  open  a  judgment  an  issue  was  framed 
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to  determined  whether  the  judgment  was  given  in  part  as  an  in- 
demnity and  decided  in  the  plaintifif's  favor.  The  verdict  was  a 
bar  to  a  second  submission  of  the  question  on  the  trial  of  a 
sci.  fa.  to  revive  which  had  been  issued  pending  the  proceedings 
to  open.^^'  More  generally  where  a  rule  to  open  a  confessed 
judgment  has  been  discharged,  the  defendant  cannot,  on  a  subse- 
quent sci.  fa.  to  revive,  set  up  the  same  matters  in  defense  on 
which  the  court  passed  on  the  rule  to  open.^" 

31.    No  question  becomes  res  adudicata  until  final  judgment. 

No  question  biecomes  res  adjudicata  until  it  is  settled  by  a 
final  judgment.-  For  this  reason  the  verdict  of  a  jury  is  not  ad- 
missible as  evidence  to  create  an  estoppel  before  it  has  received 
the  sanction  of  the  court  by  passing  into  a  judgment.^^^  Until 
then,  it  may  be  made  nugatory  by  an  order  arresting  judgment  or 
granting  a  new  trial.  In  an  action,  therefore,  by  an  administra- 
tor on  a  certificate  of  indebtedness  issued  by  a  corporation,  where 
a  third  party  intervenes  as  a  party  defendant,  and  claims  owner- 
ship of  the  certificate  as  a  gift  from  the  decedent,  the  interven- 
ing party  is  not  entitled  to  offer  in  evidence  a  verdict  in  her 
favor  pertaining  to  the  certificate  on  which  no  judgment  has 
been  entered.^^" 
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27.  Actions   for   tort   to   the   prop- 

erty held  jointly. 

28.  Election   by   plaintiffs    of   joint 

tort  feasors. 

29.  Actions   against   a   municipality 

and  an  individual  for  a  tort. 

30.  Actions  of  tort  relating  to  con- 

spiracy. 

31.  Amendment  of  statement. 

32.  Contribution  between  joint  fea- 

sors. 

33.  Joint     debtor's      representative 

cannot  be   sued   with   surviv- 
ors. 

34.  When  principal  and  surety  can- 

not be  joined,  nor  lessee  and 
assignee. 
,35.  Married  women. 

36.  Joinder  of  husband  and  wife. 

37.  Minors. 

38.  Corporations. 

39.  Description  of  parties. 

40.  Parties   must   have   actual    ex- 

istence. 

41.  When    objections    to    misnomer 

must  be  raised. 


I.    Who  may  sue  as  plaintiffs,  (a) 

The  party  having  the  legal  cause  of  action  can  alone  be  plain- 
tiff.   Thus,  a  suit  by  the  heirs  of  B.,  by  their  agent  A.,  on  a  lease 
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executed  by  him  as  agent,  cannot  be  sustained  on  error ;  though 
such  an  error  might  be  amended  on  appeal  from  a  justice,  as  to 
whose  errors  our  courts  ought  to  be  liberal,  whenever  the  cause 
of  action  is  not  thereby  changed.^  So,  a  written  engagement  by 
a  third  party,  to  a  constable,  to  go  bail  for  the  debt  and  costs  of 
an  execution  in  the  constable's  hands,  can  only  be  enforced  by  an 
action  in  the  name  of  the  constable,  not  in  the  name  of  the  plain- 
tiff in  the  execution.^  In  a  pure  action  at  law,  a  legal  title  is 
always  a  ground  to  recover,  and  no  more  ought  to  be  set  out  in  the 
pleadings.^  Since  the  action  on  a  contract  must  be  brought  in  the 
name  of  the  party  in  whom  the  legal  right  is  vested,*  the  action 
against  a  carrier  for  the  non-delivery  of  goods  must  be  brought 
in  the  name  of  the  consignee ;  for,  by  the  delivery  to  the  carrier, 
the  property  is  vested  in  the  consignee.^ 

The  person  from  whom  the  consideration  moves  and  who  per- 
forms work  with  the  assent  of  the  defendant  should  be  the  plain- 
tiff in  assumpsit.^  In  many  cases  the  person  to  be  sued  is  the  one 
who  has  promised  or  has  allowed  credit  to  be  given  to  himJ  In 
qui  tam  actions  the  party  who  has  a  beneficial  interest  must  sue 
as  plaintiff.*     If  one  pays  money  to  another  for  the  use  of  a  third 

1  Franken  v.  Trimble,  5  Pa.  520.  The  learning  on  this  subject  is  of 
less  importance,  since  the  passage  of  the  statutes  on  the  subject  of  amend- 
ments. The  act  of  16  April  1846,  P.  L.  353.  i  Purd.  §2,  p.  311,  permits 
amendments  in  the  names  of  parties,  where  a  mistake  has  been  com- 
mitted. The  act  of  4  May  1852,  P.  L.  574,  i  Purd.  §3,  p.  311,  allows  amend- 
ments by  changing  or  adding  the  names  of  plaintiffs  or  defendants,  in  case 
of  mistake  or  omission.  And  the  act  of  12  April  1858,  P.  L.  243,  I  Purd. 
§4,  p.  312,  permits  the  names  of  parties  to  be  stricken  out  where  there  has 
been  a  misjoinder,  by  mistake.  Unless  a  person  be  named  as  plaintiff  in 
the  declaration  as  well  as  in  the  caption  of  an  action,  he  is  not  a  party 
to  the  suit.  Atkinson  v.  Rittenhouse,  S  Pa.  103 ;  Riner  v.  Oatman,  14  Lane. 
L.  Rev.  201. 

2  Cummings  v.  Klapp,  5  W.  &  S.  SSIi- 

3  Irish  V.  Johnston,  11  Pa.  487. 

4  I  Chit.  PI.  3.  Shear  v.  Mallory,  13  Johns.  497;  Anderson  v.  Long- 
den,  I  Wheat.  85. 

5  Dawes  v.  Peck,  8  T.  R.  330;  Arbuckle  v.  Thompson,  37  Pa.  170. 
And  if  he  has  been  paid  part  of  his  loss  by  an  insurer,  he  may  sue  as  well 
for  the  residue  of  his  own  loss,  as  for  the  reimbursement  of  the  insurer. 
Gales  V.  Hailman,  11  Pa.  siS-    See  Chap.  37.  §§23.  24. 

6  Shamokin  Valley  &  P.  R.  Co.  v.  Malone,  85  Pa.  25. 

7  Wolff  v.  Wilson,  28  Super.  Ct.  511. 

8  Adams  v.  Commonwealth,  i  Wood.  417. 
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person,  an  action  lies  by  the  person  beneficially  interested."  And 
when  a  suit  is  brought  by  one  person  to  the  use  of  another  the 
statement  need  not  show  the  title  of  the  equitable  plaintiff  or  in- 
dicate his  interest  therein  otherwise  than  by  marking  the  suit  to 
his  use.^°  An  insurance  company  by  reason  of  a  clause  in  its 
policy  may  be  allowed  to  sue  in  its  own  name  a  person  through 
whose  negligence  a  fire  was  caused."  Likewise  the  consignor  of 
goods  may  maintain  an  action  against  a  common  carrier  for  their 
loss  unless  they  belong  to  the  consignee.^^  More  generally  the 
shipper  of  goods  may  maintain  an  action  against  a  carrier  for 
their  loss.^^  On  the  other  hand  the  consignee  of  goods  by  virtue 
of  the  bill  of  lading  may  maintain  an  action  against  the  carrier 
for  negligence  whereby  they  were  injured,  though  they  remain 
the  property  of  the  consignor.^*  Furthermore  any  one  who  has  a 
beneficial  interest  in  goods,  created  by  an  advance  of  freight 
money,  may  maintain  an  action  against  the  carrier  for  their  loss.^° 
The  possession  of  a  promissory  note  is  sufficient  evidence  of 
title  to  maintain  an  action  thereon  if  the  maker  have  no  defense 
as  against  the  payee.^^  An  indorsee  of  a  note  for  collection  may 
maintain  a  suit  thereon  in  his  own  name,  if  there  be  no  defense 
against  the  indorser."  And  an  indorsement  in  blank  confers  on 
any  holder  a  right  to  sue  in  his  own  name.^*  The  holder  of  a 
check  cannot  maintain  an  action  in  his  own  name  against  the 
drawee,  even  though  the  check  be  for  his  entire  balance,^^  unless 
the  drawee  has  done  some  act  which  may  be  regarded  as  an  ex- 
pressed or  implied  promise  to  pay.=°  The  holder  of  a  note  in- 
dorsed after  maturity  may  sue  a  prior  indorser  in  his  own  name 
without  proof  of  consideration  for  the  transfer."     But  if  a  note 

9  Rutter's  Estate,  i6  Phila.  226. 

10  American  Mfg.  Co.  v.  S.  Morgan  Smith  Co.,  25  Super.  Ct.  176. 

11  Mutual  Fire  Ins.  Co.  v.  Showalter,  3  Super.  Ct.  452. 
,    12    Hand  v.  Baynes,  4  Wh.  204. 

13  Sanderson  v.  Lamberton,  6  Binn.  129. 

14  Griffith  V.  Ingledew,  6  S.  &  R.  429. 

15  Phila.  &  Bait.  Steamboat  Co.  v.  Atkins,  22  Pa.  522. 

16  Logan  V.  Cassell,  88  Pa.  288;  7  Vale  21 147. 

17  Hanway  v.  McCuUough,  26  P.  L.  J.  79. 

18  Dilworth  V.  Hirst,   i   Phila.  206.     See  Ballentine  v.  McGeogh,  4 
Brewst.  95. 

19  Marginn  v.  Dollar  Sav.  Bank,  131  Pa.  362. 

20  Saylor  v.  Bushong,  100  Pa.  23. 

21  Kyner  v.  Shower,  13  Pa.  443. 
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is  specially  indorsed  for  account  of  the  indorser,  the  holder  must 
show  title,  possession  will  not  suffice.^^ 

2.    Assignees  of  notes  and  bonds,  (b) 

By  the  act  of  171 5 ;"  the  assignees  of  bonds,  specialties  or  notes 
for  the  payment  of  money,  may  sue  in  their  own  names  for  the 
amount  due  at  the  time  of  assignment  ;^*  and  by  the  same  act,  all 
assignments  of  bpnds  and  specialties  shall  be  under  hand  and 
seal,  before  two  or  more  credible  witnesses.  The  only  intent  of 
this  act  was  to  enable  the  assignee  to  sue  in  his  own  name,  and  so 
prevent  the  obligee  from  releasing  after  the  assignment.'^^  If  the 
mode  of  assignment  pointed  out  by  the  act  be  not  pursued,  the 
result  is,  that  an  equitable  interest  only  is  vested  in  the  assignee, 
and  his  action  must  be  in  the  name  of  the  assignor  for  his  use.^' 
A  letter  of  credit  under  seal  is  not  assignable,  so  as  to  enable  the 
assignees  of  the  person  who  has  given  credit  to  it,  to  sustain  a 
suit  in  their  own  names. ^^     Though  the  legal  assignee  of  a  bond 

b    7  Vale  21144. 

22  Lawrence  v.  Farrell,  ^^  Pa.  460;  First  Nat.  Bank  of  Clarion  v. 
Gregg,  79  Pa.  384.    See  Reamer  v.  Bell,  T)  Pa.  292. 

23  I  Sm.  L.  90,  I  Purd.  §1,  p.  429.  And  by  the  act  14  March  1873,  P.  L. 
46,  2  Purd.  %y2,  p.  1958,  the  assignee  of  a  policy  of  insurance,  in  whole  or 
in  part,  may  sue  thereon  in  his  own  name. 

24  Pryor  v.  Wood,  31  Pa.  142;  Faull  v.  Tinsman,  36  Pa.  108. 

25  Wheeler  v.  Hughes,  i  Dall.  23;  Rousset  v.  Insurance  Co.,  i  Binn. 
433;  Bury  V.  Hartman,  4  S.  &  R.  (177;  Faull  v.  Tinsman,  36  Pa.  108.  Bonds 
may  be  assigned,  by  our  law,  so  as  to  enable  the  assignee  to  bring  an  ac- 
tion in  his  own  name,  but  without  the  other  qualities  of  negotiable  paper; 
that  is,  if  the  obligor  had,  before  the  assignment,  any  just  demand  against 
the  obligee,  which  he  could  have  set  off  against  him,  if  there  had  been  no 
assignment,  he  may  set  off  the  same  against  the  assignee,  who  takes  the 
bond  subject  to  all  the  equity  that  it  was  subject  to,  before  the  assignment, 
except  where  a  person,  before  taking  an  assignment,  calls  on  the  obligor, 
who  tells  him  it  is  good,  and  will  be  paid.  Frants  v.  Brown,  17  S.  &  R. 
290-1.  And  payment  by  the  obligor  to  the  obligee,  after  assignment, 
though  before  notice  of  it,  is  good.  Ibid.  See  Brindle  v.  Mcllvine,  g 
S.  &  R.  74;  Lighty  V.  Brenner,  14  S.  &  R.  127;  Hodgdon  v.  Naglee,  5  W. 
&  S.  217 ;  Pellman  v.  Hart,  i  Pa.  263. 

26  Where  suit  is  brought  in  the  name  of  the  original  party,  the  statute 
has  no  application.  Philadelphia  v.  Lockhardt,  Ti  Pa.  21  r.  The  holder  of 
a  railroad  bond,  under  seal,  cannot  sue  in  his  own  name,  without  an  as- 
signment under  the  statute.  Bunting  v.  Camden  and  Atlantic  Railroad 
Co.,  81  Pa.  254. 

27  Aldricks  v.  Higg^ins,  16  S.  &  R.  212. 
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has,  by  statute,  the  right  of  action,  this  right  does  not  extend  to 
a  contract,  which  though  auxiliary  to  the  bond,  is  collateral  to  it ; 
to  recover  on  such  contract,  the  suit  must  be  instituted  in  the 
name  of  the  assignee,  for  the  use  of  the  holder.^*  A  certificate  of 
deposit  in  a  saving-fund  cannot  be  legally  assigned  by  mere  in- 
dorsement, so  as  to  enable  the  indorsee  to  sue  in  his  own  name.^' 
A  mint  certificate,  while  it  may  be  assignable,  is  not  a  negotiable 
instrument.^"  The  holder  of  a  note,  not  negotiable  promising  to 
pay  A.  B.),  cannot  sue  the  indorsers  in  his  own  name.'^ 

In  an  action  on  an  official  bond  the  suit  should  be  in  the  name 
of  the  commonwealth  ;^''  it  cannot  be  maintained  by  an  individual 
in  his  own  name  on  the  official  bond.''  But  a  suit  against  a 
former  prothonotary  and  his  sureties  for  not  depositing  in  the 
proper  bank  funds  paid  into  court  should  be  brought  in  the  name 
of  the  prothonotary  in  office  to  the  use  of  the  court;'*  and  a  bond 
given  to  three  persons,  as  commissioners  of  a  county,  and  their 
successors,  may  be  sued  in  the  successors'  names.'"  Likewise  a 
bond  given  to  two  persons,  directors  of  the  poor,  may  be  sued  in 
their  names,  for  the  use  of  the  directors,  though  they  are  a  body 
corporate.'*  Lastly,  in  bonds  given  to  the  commonwealth  by 
public  officers  and  persons  executing  private  trusts,  the  mode  of 
proceeding  is  directed  by  statute,  and  no  assignment  or  authori- 
zation is  needful  by  any  public  officer." 

3.    Assignees  of  other  contracts. 

The  legal  interest  of  a  debt  or  contract  that  has  been  assigned 
remains  in  the  assignor  or  trustee,  in  whose  name,  or  in  the  name 

28  Beckley  v.  Eckert,  3  Pa.  292. 

29  Loudon  Savings  Fund  Society  v.  Hagerstown  Savings  Bank,  36  Pa. 
498. 

30  Hegeman  v.  McCall,  i  Phila.  531. 

31  Bircleback  v.  Wilkins,  22  Pa.  26;  Carruth  v.  Middleton,  2  Phila. 
45;  the  opinion  of  Stroud,  J.,  contains  an  elaborate  discussion  of  the 
question. 

32  Act  June  14,  1836,  P.  L.  638,  i  Purd.  §18,  p.  471.  See  Chapter  36  on 
Scire  Facias,  §157. 

33  Ellis  v.  Freeze,  27  C.  C.  153.    See  §38. 

34  Yoke  V.  Commonwealth,  2  Mona.  640. 

35  Long  V.  Laufman,  2  R.  154. 

36  Greenfield  v.  Yeates,  2  R.  158. 

Zy    Commonwealth  v.  Snyder,  i  Super.  Ct.  286. 
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of  his  legal  representatives,  the  action  must  be  brought,^'  except 
where  the  assignee  is  authorized  to  sue  in  his  own  name,  by  the 
custom  of  merchants,  or  by  statute.  And  an  action  may  be  main- 
tained on  a  written  contract,  not  in  its  nature  negotiable,  in  the 
name  of  the  party  to  whom  it  has  been  delivered  over,  without 
using  the  name  of  the  assignor,  where  there  has  been  an  express 
promise  by  the  defendant.^'  So,  the  assignee  of  a  debt  resting  on 
an  open  account  may,  under  certain  circumstances,  support  an 
action  thereon,  in  his  own  name,  against  the  debtor — as,  where 
A.  was  indebted  to  B.  &  C.  on  open  account,  and  C.  transferred 
his  interest  therein  to  D.,  who  gave  notice  thereof  to  A.,  and  he 
assumed  payment  thereof  to  D.*°  The  assignment  of  a  chose  in 
action  is  not  defeated  by  the  death  of  the  assignor,  but  the  as- 
signee is  entitled  to  the  aid,  and  may  use  the  name  of  his  executor 
or  administrator.*^  The  legal  title  to  sue  is  sufficient  to  support 
an  action  at  law,  in  the  name  of  the  trustee,  without  proof  that 
the  suit  was  brought  at  the  instigation  of  the  cestui  que  use.*^ 

An  action  on  a  nonnegotiable  note  must  be  in  the  name  of 
the  payee  or  assignor;*^  it  cannot  be  maintained  by  the  assignee, 
nor  by  the  assignee  of  a  warrant  given  by  the  treasurer  of  a 
school  district,**  or  township,**  or  unincorporated  municipal  dis- 
trict.*^ And  when  part  of  a  contract  is  assigned,  the  assignor 
should  sue  in  the  name  of  himself  and  assignee.*'  An  assignee 
of  a  mortgage  may  sue  in  his  own  name,  and  if  suing  as  assignee 

38  Guthrie  v.  White,  I  Dall.  268;  Levy  v.  Levy,  78  Pa.  507;  German- 
town  R.  Co.  V.  Filler,  60  Pa.  131;  Osborn  v.  First  Nat.  Bank  of  Athens, 
175  Pa.  494- 

39  De  Barry  v.  Withers,  44  Pa.  356;  Cromelien  v.  Mauger,  17  Pa.  169. 
But  the  declaration  must  set  forth  the  original  consideration,  to  support 
the  promise.    Sellers  v.  Cooper,  3  Leg.  &  Ins.  Rep.  61. 

40  AUston  V.  Contee,  4  H.  &  Johns.  351. 

41  Dawes  v.  Boylston,  9  Mass.  337;  Cutts  v.  Perkins,  12  Mass.  206. 

42  Armstrong  v.  Lancaster,  5  W.  68;  Montgomery  v.  Cook,  6  W.  238; 
Commonwealth  v.  Lightner,  9  W.  &  S.  118. 

43  Post  V.  Kinzua  Hemlock  R.  Co.,  171  Pa.  615;  Reynolds  v.  Richards, 
14  Pa.  205. 

44  First  Nat.  Bank  of  Northumberland  v.  Rush  School  District,  8iyi 
Pa.  307;  Livingston  v.  South  M.  T.  School  Board,  15  Super.  Ct.  538;  Ste- 
phens V.  Wyoming  School  District,  10  Dist.  135.    See  Chap.  37,  §45. 

45  East  Union  Township  v.  Ryan,  86  Pa.  459;  Snyder  Township  v. 
Bovaird,  122  Pa.  442 ;  Comrey  v.  East  Union  Township,  202  Pa.  442. 

46  Craig  V.  Richmond  District,  i  Phila.  33. 

47  O'Hara  v.  Scranton,  8  Lack.  L.  N.  245. 
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this  is  mere  surplusage.*'  And  if  the  lessor  in  an  oil  lease  trans- 
fer his  reversion,  an  action  will  not  lie  in  the  lessor's  name  for 
a  subsequent  breach  by  the  lessee.*'  Again,  if  an  instrument  is 
not  technically  assigned  as  required  by  statute,^"  judgment  is 
properly  entered  thereon  in  the  name  of  the  payee  to  the  use  of 
the  assignee."^ 

A  wrongful  entry  by  a  corporation  with  the  right  of  eminent 
domain  having  been  waived  by  proceedings  for  damages,  the 
right  to  them  is  personal  and  does  not  pass  by  conveyance  of  the 
land,  or  descent,  to  heirs.  If  the  land  is  conveyed  and  the  right 
is  conveyed  to  the  grantee,  the  proceedings  for  damages  are 
maintainable  "if  at  all"  not  by  his  heirs  as  legal  plaintiffs,  but  in 
the  name  of  the  assignor  to  the  use  of  the  personal  representa- 
tives of  the  deceased  assignee.^^* 

With  respect  to  amendments,  proceedings  by  an  assignor  sub- 
sequent to  an  assignment  may  be  amended  at  any  time  to  add  the 
name  of  the  assignee  as  use  plaintiff.^^  Likewise  in  an  action  on 
a  replevin  bond,  if  the  suit  should  have  been  brought  in  the  name 
of  the  sheriff's  assignee,  instead  of  the  sheriff's,  the  record  may 
be  amended  or  considered  as  amended  even  after  a  verdict.^^ 

4.    Assignees  of  insolvent  debtor,  (c) 

The  assignees  of  an  insolvent  under  the  insolvent  law  of  this 
state,  may  sue  in  their  own  names,®*  but  this  is  by  virtue  of  the 
statute  under  which  they  act.®'  The  assignees  of  a  foreign  in- 
solvent or  bankrupt,  suing  here,  must  use  the  name  of  the  in- 
solvent or  bankrupt.®^  With  regard  to  assignees  under  a  volun- 
tary assignment  for  the  benefit  of  creditors,  a  difference  exists  as 

c    7  Vale  21 142;  I  Vale  1629. 

48  Strawn  v.  Shank,  no  Pa.  259. 

49  Stoddard  v.  Emery,  128  Pa.  436. 

iSo    Act  May  28,  1715,  i  Sm.  L.  40.  i  Purd.  §1,  p.  469. 

51  Harris  v.  Berry,  7  C.  C.  239. 

Sia    Caldwell  Oil  Co.  v.  Western  N.  Y.  &  Pa.  R.,  15  Dist.  397. 

52  Felty  V.  Deaven,  166  Pa.  640. 

53  Krumbhaar  v.  Stetler,  10  C.  C.  12. 

54  Cooper  V.  Henderson,  6  Binn.  189. 

55  Says  Justice  Mitchell  in  Osborn  v.  First  Nat.  Bank  of  Athens,  175 
Pa.  494,  497,  the  rights  of  receivers,  assignees  in  bankruptcy  or  others  de- 
riving their  powers  directly  from  decrees  of  courts  depend  on  the  wording 
of  the  statutes  and  decrees  under  which  they  act. 

56  Byrne  v.  Walker,  7  S.  &  R.  483. 
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to  the  parties  to  an  action,  from  the  case  of  an  assignment  under 
the  insolvent  laws.  Where  a  debt  or  contract  has  been  assigned 
under  a  voluntary  assignment,  the  legal  interest  remains  in  the 
assignor,  as  we  have  above  seen,  and  the  assignee  must  institute 
his  action  in  the  name  of  the  former,  which  he  may  do,  without 
consulting  him,  or  even  informing  him  of  it ;  and  in  such  case,  the 
assignor  is  considered  as  out  of  the  question,  and  is  not  liable  for 
costs.''  But  where  the  debt  or  contract  takes  place  after  the 
assignment,  the  action  must  be  brought  in  the  names  of  the  as- 
signees. An  assignment  under  the  insolvent  act  will  not  pass  any 
interest  in  a  chose  in  action  which  was  before  voluntarily  assigned 
by  the  insolvent;  but  the  insolvent  cannot  bring  a  suit  for  such 
chose  in  action,  without  the  assent  of  his  previous  assignee.'* 

An  insolvent  debtor,  who  has  assigned  his  property,  cannot 
maintain  an  action  in  his  own  name,  where  the  cause  of  action 
accrued  at  or  previously  to  the  assignment,^''  though  his  assignees 
have  not  given  bond  pursuant  to  the  insolvent  act,"^  even  though 
empowered  by  his  creditors,  and  his  assignees  have  not  acted  ;°^ 
except  where  he  sues  for  a  cause  of  action  which  did  not  pass  by 
the  assignment;  as,  for  a  malicious  abuse  of  legal  process,  in 
seizing  his  goods,  prior  to  the  assignment  f^  or  for  taking  an  ex- 
cessive distress  for  rent.'*  A  debtor  discharged  under  the  in- 
solvent law,  who  had  previously  made  a  general  assignment  of 
his  property,  may,  upon  proof  of  the  payment  of  all  the  debts 
owing  by  him,  at  the  time  of  his  discharge,  maintain  an  ejectment 
in  his  own  name,  for  land  assigned  by  him,  without  a  re-assign- 
ment.'^ The  trustee  of  an  insolvent  debtor  cannot  sustain  an 
action  in  right  of  the  insolvent,  without  having  first  given  bond." 
If  assignees  for  the  benefit  of  creditors  sell  the  goods  which  have 
been  assigned  to  them,  an  action  for  the  price  of  the  goods  should 
be  in  their  own  name;  if  they  style  themselves  "assignees,"  it  is 

57  Fetterman  v.  Plummer,  9  S.  &  R.  22. 

59  Hopkins  v.  Banks,.  7  Cow.  650. 

60  Young  V.  Willing,  2  Dall.  276 ;  Power  v.  Hollman,  2  W.  218. 

61  Willis  V.  Row,  3  Yeates  520. 

62  Stoever  v.  Stoever,  9  S.  &  R.  434- 

63  Sonuner  v.  Wilt,  4  S.  &  R.  19,  28. 

64  O'Donnel  v.  Seybert,  13  S.  &  R.  .54. 

65  Power  V.  Hollman,  2  W.  218. 

66  Ibid.    Immel  v,  Stoever,  I  P.  &  W.  262. 
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mere  surplusage,  and  their  right  of  action  is  not  affected;*'  and 
so  of  executors.*'  In  an  action  by  an  assignee,  in  the  name  of  the 
assignor,  the  defendant  cannot  defeat  the  suit,  by  showing  a  want 
of  interest  in  the  nominal  plaintiff.*® 

Indeed,  for  all  questions  of  substance  and  justice,  the  assignee 
of  a  chose  in  action  is  the  real  plaintiff ;  he  is  responsible  for  costs, 
and  the  court  would  interfere  at  once,  to  prevent  the  nominal 
plaintiff  from  discontinuing  the  action  or  releasing  it.'*  Thus, 
suit  must  be  brought  on  a  note  payable  in  work,  in  the  name  of 
the  payee,  and  it  is  immaterial  to  the  defendant,  whether  the 
payee  be  the  actual  owner  or  not,  as  payment  on  the  foot  of  an 
execution  could  be  a  valid  discharge.'^  So,  a  bona  fide  purchaser 
for  value,  without  notice,  of  a  corporation  coupon-bond,  payable 
to  bearer,  may  sue  in  his  own  name,  and  is  not  affected  by  the 
equities  of  prior  holders.'^  And  the  supreme  court  have  held, 
that  the  coupons  of  railroad  bonds  are  negotiable  instruments, 
and  may  be  sued  on  by  the  holder  separate  from  the  bonds.'^  In 
this  state,  the  person  having  the  beneficial  interest  is  considered  as 
the  substantial  plaintiff  though  his  name  do  not  appear  on  the 
record,  and  the  defendant  may  plead  that  the  action  was  for  his 
use,  and  set  off  a  debt  due  from  him.'* 

A  trustee  may  generally  maintain  an  action  in  his  own  name, 
nor  can  a  third  person  set  up  the  title  of  the  cestui  que  trust  to 
defeat  him.'^  Thus,  a  trustee  of  the  legal  estate  may  maintain 
an  action  for  waste,  in  his  own  name,  against  the  equitable  tenant 
for  life,  without  naming  himself  as  trustee  in  the  pleadings.'* 
This  rule  as  to  the  legal  parties  runs  throughout  a  case ;  therefore, 
it  would  be  error,  should  the  nominal  plaintiff  die,  to  swear  the 

67  Wilmarth  v.  Mountfort,  8  S.  &  R.  124. 

68  Commonwealth  v.  Haffey,  6  Pa.  348;  Miltenberger  v.  Schlegel,  7 
Pa.  241 ;  Geddis  v.  Irvine,  5  Pa.  508;  Smith  v.  Teacle,  8  C.  C.  150. 

69  Chambers  v.  Davis,  3  Wh.  40.  And  see  Railroad  Co.  v.  Wilcox,  48 
Pa.  161. 

70  Jones  V.  Martins,  13  Pa.  616. 

71  Reynolds  v.  Richards,  14  Pa.  205. 

72  Fox  V.  Iron  Co.,  17  L.  I.  149. 

73  Beaver  County  v.  Armstrong,  44  Pa.  63. 

74  Bury  V.  Hartman,  4  S.  &  R.  184. 

75  Hunt  V.  Crawford,  3  P.  &  W.  426;  Huston  v.  Wickerham,  8  W.  519; 
McHenry  v.  McCall,  10  W.  456;  Lee  v.  Parker,  5  Wh.  342;  Heath  v.  Knap, 
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jury,  and  try  the  cause  in  the  name  of  the  cestui  que  use.'^  An 
action  against  a  prothonotary  for  taking  illegal  fees,  cannot  be 
maintained  by  an  attorney-at-law,  who  pays  the  fee  in  behalf  of 
the  client.'^  A  common  informer  may  sue  in  his  own  name, 
whether  the  penalty  be  given  to  him  in  whole  or  in  part,  and  this 
without  any  positive  direction  in  the  act  imposing  the  penalty.'^ 
When  a  suit  is  brought  "for  use,"  without  specifying  the  persons 
for  whose  use  it  is  brought,  it  is  error  in  the  court  to  refuse  to 
compel  the  counsel  for  the  plaintiff  to  put  the  names  of  the  per- 
sons for  whose  use  it  is  brought  upon  the  record,  when  requested 
by  the  defendant  so  to  do.'° 

An  assignor  cannot  maintain  an  action  of  assumpsit  against 
his  assignee  for  the  benefit  of  creditors  although  the  latter  may 
by  order  of  court,  have  made  a  reconveyance  to  the  former  to 
recover  a  balance  of  the  assigned  estate.'^ 

5.  Trustees,  (d) 

A  trustee  in  whom  is  vested  the  legal  right  should  bring  all  ac- 
tions in  his  name  which  affect  the  trust.'^  If  he  himself  has  a 
beneficial  interest  it  is  unimportant  whether  he  describes  himself 
as  agent  and  trustee,  or  trustee  only.'^  And  if  a  trust  pertaining 
to  lands  has  become  dry,  a  suit  for  their  recovery  is  properly 
brought  in  the  name  of  the  beneficiary.'* 

6.  Agents,  (e) 

In  cases  of  agency  the  suit  should  be  brought  in  the  principal's 
name;''  but  if  the  agent  has  a  beneficial  interest  in  the  contract, 

d    7  Vale  21176. 
e    7  Vale  21142. 

TJ  Hess  V.  Hess,  2  R.  67.  But  see  act  23  April  1829,  10  Sm.  L.  455,  2 
Purd.  §1,  p.  1403. 

78  Baldwin  v.  Cash,  7  W.  &  S.  425. 

79  Megargell  v.  Hazleton  Coal  Co.,  8  W.  &  S.  342. 

80  Holdship  V.  Doran,  2  P.  &  W.  9. 

81  Hirst  V.  Freeman,  3  Dist.  261. 

82  Pennsylvania  R.  Co.  v.  Duncan,  iii  Pa.  352. 

83  Lively  V.  Musser,  19  Lane.  L.  Rev.  109. 

84  Cable  V.  Cable,  146  Pa.  451.     See  Peters  v.  Haines,  11  Lane.  L.  Rev. 
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or  a  special  property  in  the  subject  matter,  he  may  maintain  an 
action  pertaining  thereto  in  his  own  name,'°  and  so  may  an  agent 
who  contracts  for  an  undisclosed  principal.'^  But  if  a  simple 
contract,  other  than  a  bill  or  note,  is  made  by  an  agent  in  his  own 
name,  his  undisclosed  principal  may  also  maintain  an  action 
thereon.**  And  if  the  instrument  has  a  needless  seal  this  may  be 
treated  as  surplusage.*' 

Again,  if  a  mistake  is  made  in  bringing  an  action  in  the  wrong 
name,  it  may  be  amended.  Thus  if  an  action  is  brought  in  the 
name  of  an  attorney  in  fact,  and  judgment  is  obtained,  it  will  not 
be  reversed  for  that  reason,  but  may  be  amended  in  the  court 
below  or  in  the  appellate  court.""  Likewise  when  it  reverses  a 
judgment  with  a  new  venire,  it  is  immaterial  whether  or  not  the 
action  brought  in  the  agent's  name  is  in  proper  form,  as  the 
record  can  be  amended  in  the  court  below.°^ 

7.    Promises  to  a  third  person,  (f) 

A  promise  by  a  debtor,  to  his  creditor,  to  pay  his  debt  to  a  third 
person,  will  not  enable  such  person  to  maintain  an  action  in  his 
own  name,  for  its  recovery ;"''  but  where  one  person  pays  money 
to  another,  for  the  use  of  a  third  person,  or  where  a  person,  hav- 
ing money  belonging  to  another,  agrees  with  that  other  to  pay  it 
over  to  a  third  person,  in  both  these  cases,  an  action  may  be 
brought  in  the  names  of  the  persons  beneficially  interested.'* 
Where  A.  covenants  to  become  the  surety  of  B.  to  C,  in  a  cer- 
tain note  in  which  D.  is  then  surety,  and  thereby  to  "relieve  and 

f    2  Vale  3748. 
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exonerate"  the  said  D.  as  surety,  D.  is  the  proper  plaintiff,  in  an 
action  for  breach  of  the  covenant.'*  A  covenant  to  pay  to  one, 
money  which  belongs  to  another,  and  so  appears  on  the  face  of 
the  covenant,  may  be  sued  in  the  name  of  the  covenantee ;  and  it 
does  not  lie  with  the  covenantor,  to  object  that  the  suit  is  not 
sanctioned  by  the  cestui  que  use.*°  Where  a  covenant  is  made  by 
one  man,  for  the  benefit  of  another,  an  action  on  the  covenant 
must  be  brought  in  the  name  of  the  party  to  whom  it  was  made, 
and  not  by  him  for  whose  benefit  it  was  made.'*  In  assumpsit, 
the  person  for  whose  benefit  the  promise  was  made,  may  support 
the  action."  A  promise  to  pay  the  assignee  of  a  chose  in  action, 
entitles  him  to  sue  in  his  own  name,  in  assumpsit,  though  the  con- 
tract signed  be  a  specialty.'*  If  one  pay  money  to  another,  for 
the  use  of  a  third  person,  or  having  money  belonging  to  another, 
agree  with  that  other  to  pay  it  to  a  third,  the  action  lies  by  the 
party  beneficially  interested;  but  where  the  contract  is  for  the 
benefit  of  the  contracting  party,  and  the  third  person  is  a  stranger 
to  the  consideration,  the  action  must  be  by  the  promisee." 

Said  Judge  Thayer:  "The  rigid  rule  of  the  common  law  was 
that  no  man  could  sue  upon  a  cause  of  action  arising  out  of  an 
agreement  to  which  he  was  not  a  party,  and  for  which  he  had  not 
contributed  to  the  consideration.  In  later  times,  the  courts  of 
law,  borrowing  a  leaf,  as  they  frequently  did,  from  the  records 
of  the  administration  of  justice  by  the  court  of  equity,  recognized 
an  exception  to  this  general  rule,  holding  that  if  one  pay  money 
to  another  for  the  use  of  a  third  person,  or  having  money  be- 
longing to  another,  agree  with  that  other  to  pay  it  to  a  third  per- 
son, an  action  may  be  sustained  by  the  only  person  beneficially 
interested;  but  that  where  the  contract  is  for  the  benefit  of  the 
contracting  party,  and  the  third  person  is  a  stranger  to  the  con- 
tract and  the  consideration,  no  action  can  be  maintained  by  the 
third  person,  but  only  by  the  promisee."^"" 

"All  of  the  cases,"  says  Judge  Henderson,  "have  for  their 
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foundation  the  fact  that  money  or  property  had  been  delivered 
the  promisor  to  be  used  in  the  payment  of  a  debt  due  to  a  thi 
party  who  becomes  thereby  entitled  to  receive  the  thing  turn 
over  for  his  use  or  the  value  thereof."^"^  But  the  third  party 
not  liable  to  two  actions  on  the  same  transaction,  for  that  wot 
be  manifestly  unjust.^"' 

8.    Parties  with  reference  to  different  actions. 

In  seeking  to  define  this  question  still  further  it  may  be  cc 
sidered  under  two  ways  or  aspects,  parties  with  reference  to  t 
different  actions  or  remedies  that  may  be  pursued,  and  al 
parties  with  reference  to  their  relationship  with  each  oth 
Looking  at  the  first  way  a  scire  facias  to  revive  a  judgment  c 
be  maintained  only  in  the  name  of  the  original  plaintiff  or  1 
personal  representatives.^"^  A  quo  warranto  must  be  brought 
the  name  of  the  attorney  general,  a  district  attorney  therefc 
who  is  not  authorized  by  him,  has  no  right  to  file  his  suggesti 
for  the  writ  against  a  public  officer  commissioned  by  the  gc 
ernor.^°*  In  an  action  of  ejectment  on  an  issue  framed  under  t 
act  of  1893  in  which  the  respondents  file  an  answer  asserting  th^ 
right  to  purchase  they  are  properly  made  plaintiffs  in  the  iss 
and  the  burden  is  on  them  to  establish  their  rights.^°^ 

g.    Also  to  their  relationship  with  each  other. 

Turning  to  different  relationships,  an  action  against  a  defau 
ing  purchaser  at  a  sheriff's  sale  is  properly  brought  in  the  nai 
of  the  sheriff  alone,  but  is  not  defeated  by  introducing  the  na 
of  a  use-plaintiff."^  A  contractor  in  a  mechanic's  lien  suit  mi 
be  made  a  party  to  the  scire  facias."^  A  claimant  to  a  borou 
office  who  can  show  title  may  proceed  in  his  own  name  as 
lator."8    A  mortgagee  may  bring  an  action  on  a  standard  insi 

loi    Cooper  v.  Walther,  44  Super.  Ct.  298,  303;  Howes  v.  Scott, 
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ance  policy  containing  the  mortgage  subrogation  clause.^""  A 
consignee  of  goods  may  maintain  an  action  against  the  carrier  for 
negligence.""  The  carrier  in  turn  may  take  an  assignment  of 
the  claim  and  bring  a  suit  in  the  name  of  the  assignor  against  the 
person  who  had  wrongfully  taken  the  goods.^^^ 

10.    Title  of  equitable  plaintiff,  (g) 

The  title  of  an  equitable  plaintiff  need  not  be  traced  from  the 
legal  plaintiff  by  averment,  nor  otherwise  indicated  than  by  mark- 
ing the  suit  to  his  use.  A  legal  title  is  always  sufficient  for  the 
maintenance  of  an  action,  except,  perhaps,  where  the  common- 
wealth stands  as  a  trustee  in  an  official  bond ;  and  there  it  may  be 
necessary  to  show  a  particular  injury,  as  a  title  to  her  interfer- 
ence, in  order  to  secure  the  obligor  from  an  officious  intermed- 
dling. But  to  incumber  the  pleadings,  in  ordinary  cases,  with  im- 
material suggestions,  would  be  not  only  unnecessary,  but  prejudi- 
cial, by  reason  of  its  tendency  to  complication  and  the  introduc- 
tion of  irrelevant  proof.  The  court  will  undoubtedly  search  out 
the  actual  plaintiff,  where  it  is  necessary,  and  fix  on  him  the  re- 
sponsibility of  a  party,  by  subjecting  him  to  costs,  a  plea  of  set-off, 
or  any  other  liability  that  may  be  necessary  to  protect  the  de- 
fendant ;  but  where  a  recovery  on  the  naked  legal  title  would  be 
a  conclusive  bar  to  another  action  by  any  one,  to  set  out  the  equi- 
table title  in  the  declaration  is  unnecessary.  The  equitable  owner 
of  a  right  of  action  can  recover  on  the  legal  title  only;  and  any 
one  attempting  to  use  it  a  second  time,  would  be  defeated  at  once 
by  a  plea  of  former  recovery.  The  rights  of  a  party  not  named 
in  the  record,  but  claiming  ownership,  may  be  protected  by  his 
lying  by,  until  recovery  had,  then  arresting  the  money  in  the 
sheriff's  hands  by  notice  not  to  pay  it  over,  ruling  it  into  court, 
and  moving  for  leave  to  take  it  out.  The  court  can  then  deter- 
mine the  various  pretensions,  or  direct  an  issue;  or,  perhaps,  it 
may  be  done  before  recovery,  on  motion  to  strike  out  the  name 
of  the  one  claimant,  and  insert  the  other.  The  rejection  of  evi- 
dence tending  to  establish  the  transfer  of  the  chose  in  action  by 

g    3  Vale  7775;  7  Vale  21152. 

109    Ebensburg  B.  &  L.  Association  v.  Westchester  Fire  Ins.  Co.,  28 
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the  legal,  to  the  equitable  plaintiff,  would  not  be  cause  to  reverse 
a  judgment,  unless  the  want  of  the  evidence  thus  rejected  pre- 
vented a  recovery.^" 

II.    Equitable  transfers. 

By  the  act  of  23d  April  1829,  ^"  it  is  declared,  that  in  all  cases 
of  equitable  transfer  or  assignment  of  judgments,  bonds,  special- 
ties and  other  contracts,  where  the  assignor  or  assignors,  or 
original  holder,  shall  die  before  suit  brought,  and  no  letters  of 
administration  shall  be  taken  out  upon  the  estate  of  such  assignor 
or  assignors,  within  three  months  after  his,  her  or  their  decease, 
or  where  such  assignor  or  alienor  shall  leave  the  state,  or  cannot 
be  found,  it  shall  and  may  be  lawful  for  the  person  or  persons  to 
whom  such  equitable  assignment  or  transfer  shall  be  made,  to 
proQced  by  execution  on  such  judgments,  and  to  prosecute  his, 
her  or  their  actions  at  law,  for  the  recovery  of  the  money  men- 
tioned in  such  bonds,  specialties  or  contracts,  or  so  much  as  shall 
appear  to  be  due,  at  the  time  of  such  assignment  or  transfer,  in 
his,  her  or  their  own  name ;  and  in  all  cases  where  such  equitable 
assignor,  assignors  or  alienor,  shall  die  after  suit  brought,  it  shall 
and  may  be  lawful  for  the  person  or  persons  to  whose  use  such 
suit  shall  have  been  brought,  to  prosecute  his,  her  or  their  suit  as. 
aforesaid  to  judgment,  and  to  have  execution  thereon,  in  like 
manner  and  with  the  same  effect,  as  if  the  assignor,  assignors  or 
alienor  was  or  were  still  living.  By  the  second  section,  the  equi- 
table plaintiff,  or  person  for  whose  use  or  benefit,  and  at  whose 
instance  any  action  may  be  prosecuted,  whether  named  on  the 
record  or  not,  shall  be  liable  to  execution  on  judgment  against  the 
legal  plaintiff  or  plaintiffs ;  but  where  such  equitable  plaintiff  or 
plaintiffs  were  not  named  on  the  record  previously  to  judgment, 
his  name  shall  be  suggested  on  the  record,  supported  by  affidavit 
of  his  interest  in  the  cause,  before  execution  shall  issue. ^^* 

Before  the  passage  of  this  act,  the  death  of  a  plaintiff  could  be 
pleaded  either  in  abatement  or  bar,  because  it  destroyed  the  action 

112  Armstrong  v.  Lancaster,  s  W.  68-9;  Montgomery  v.  Cook,  6  W. 
338;  Hamilton  v.  Brown,  18  Pa,  87.  It  is  not  necessary  for  an  equitable 
plaintiff  to  show  title,  unless  for  the  purpose  of  meeting  some  defense, 
which,  though  good  against  the  legal  plaintiff,  is  not  ava-lable  against  him- 
self.   Berks  County  v.  Levan,  86  Pa.  360. 

113  10  Sm.  L.  4SS,  2  Purd.  §1,  p.  1403. 

114  Ibid.,  p.  1404. 
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altogether,^^^  but  this  has  been  corrected  by  the  statute.  The 
name  of  the  assignee  may  be  suggested  on  the  docket,  and  he  can 
then  be  ruled  to  pay  the  costs,  if  there  should  be  judgment  against 
the  plaintiff.^*^  Where  the  interest  in  an  action  belongs  to  a  third 
person,  the  court  will  not  order  it  to  be  marked  to  his  use,  but  will 
allow  him  to  file  a  paper  in  the  cause,  stating  that  he  claimed  a 
right  to  the  action  and  the  proceeds  of  it,  and  also  to  conduct  it, 
of  which  he  should  give  notice  to  the  parties  concerned.^^'  From 
the  equitable  nature  of  the  action  of  assumpsit  for  money  had  and 
received,  an  assignee  is  allowed  to  recover  in  his  own  name,  in 
that  form  of  action,  money  in  the  hands  of  a  debtor,  trustee  or 
agent,  who  has  expressly  assented  to  the  assignment,  as  money 
had  and  received  to  his  use.^^'  But  the  assignment  of  a  mortgage, 
duly  executed  and  recorded,  passes  the  legal  title,  and  no  suit  can 
subsequently  be  maintained  thereon,  in  the  name  of  the  assignor, 
for  the  use  of  parties  claiming  an  equitable  interest  in  the  mort- 
gage-debt.^^' 

A  covenant  to  make  a  conveyance  is  not  assignable  at  law ;  and 
an  assignee,  therefore,  need  show  no  right  in  himself;  he  must 
bring  suit  in  the  name  of  the  legal  plaintiff,  whose  right  alone  can 
be  enforced,  and  an  assignment,  in  a  declaration,  of  the  refusal  of 
the  covenantor  to  make  conveyance  to  the  assignee  of  his  cove- 
nantee, exposes  it  to  demurrer,  as  an  action  of  covenant  brought 
by  the  assignee  against  the  covenantor,  cannot  be  treated  as  a  bill 
in  equity  for  specific  performance;  his  remedy  is  against  his  as- 
signors^" On  the  death  of  the  party  with  whom  the  contract  was 
made,  if  the  covenant  or  promise  were  to  the  deceased  and  another 
jointly,  the  action  must  be  brought  by  the  survivor  or  his  repre- 
sentatives, without  joining  the  representatives  of  the  deceased  -^^^ 
but  where  the  contract  is  made  with  one  person  only,  or  is  several, 
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116  Canby  v.  Ridgway,  i  Binn.  496;  Steele  v.  Phoenix  Insurance  Co.,  3 
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his  executors  or  administrators  may  bring  the  action.^'^  If  the 
injury  consist  in  a  breach  of  covenants  running  with  the  land,  the 
heir  or  devisee  of  the  lessor  is  the  proper  person  to  bring  the 
action  for  a  breach  subsequent  to  the  death  of  the  ancestor  or  tes- 
tator,^^'  and  for  a  previous  one,  the  executor  or  administrator.^^* 

12.    Defendants,  (h) 

The  action  on  a  contract  must,  in  general,  be  brought  against 
the  party  who  made  it,  either  personally,  or  through  the  inter- 
vention of  an  agent  ;'^^  and  the  agent  is  not  responsible,  unless  he 
exceeded  his  powers,'^'  or  did  not  disclose  the  character  in  which 
he  acted,  and  the  name  of  his  principal,  ^"  or  the  credit  was  given 
to  the  agent  and  not  to  the  principal  -"^  or,  in  the  case  of  a  master 
of  a  ship,  on  his  contract  in  relation  to  the  ship;^^^  or,  if  the 
agent  covenant  in  his  own  name,  although  describing  himself  as 
agent  ;^'''  or  accept  generally  a  bill  of  exchange  drawn  upon  him 
as  agent  ;^^^  or  having  received  money  to  which  his  principal  is 
not  entitled,  either  has  not  paid  it  over,^^^  or  has  received  notice 
not  to  pay  it  over.^^^  But  a  public  agent  promising,  or  even  cove- 
nanting under  seal,  in  his  official  capacity,  is  not  personally  re- 
sponsible.'^*  In  general,  in  the  case  of  a  mere  personal  contract, 
the  action  for  a  breach  of  it  cannot  be  brought  against  a  person 
to  whom  the  contracting  party  has  assigned  his  interest;  the 
original  party  can  alone  be  sued  ;"^  but  for  the  breach  of  a  cove- 
nant running  with  the  land,  the  assignee  of  the  lessee  may  have 
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124  Van  Rensselaer  v.  Plainer,  2  Johns.  Cas.  17.  And  see  act  24  Febru- 
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an  action  against  the  lessor  or  his  assignee,  and  the  lessor  or  his 
assignee  against  the  assignee  of  the  lessee,  as  well  in  the  case  of 
a  grant  in  fee  reserving  rent,  as  of  a  lease  for  life  or  years  ;^^  and 
the  lessor  may  still  have  an  action  against  the  lessee  himself,  not- 
withstanding the  assignment,  and  his  acceptance  of  the  assignee 
as  his  tenant,  upon  an  express,  though  not  on  an  implied  cove- 
nant.^^'  If  the  assignee  assign  over  the  term  to  another,  he  is 
discharged ;  and  an  assignee  of  less  than  the  whole  interest  in  the 
term  is  not  liable  to  the  original  lessor.*^* 

13.  Addition  of  new  parties,  (i) 

New  parties  may  be  added  to  the  defendants.  Thus  a  land 
owner  brought  trespass  against  an  electric  railway  company  for 
injury  to  his  land  by  raising  an  approach  to  a  bridge.  The 
county  as  well  as  other  parties  were  added  as  defendants,  and 
there  was  a  recovery  against  the  county  alone.  In  such  a  case, 
however,  the  judgment  must  exclude  costs  incurred  before  the 
issuing  of  the  alias  summons  against  the  added  defendants."^ 

14.  Executors  and  administrators.    Legal  representatives.(j) 

On  the  death  of  an  obligor,  or  party  liable  upon  a  contract,  if 
it  were  made  by  the  deceased  and  another  jointly,  the  action  must 
be  brought  against  the  survivor  alone,  or  his  executor  or  admin- 
istrator;^*" unless  the  survivor  be  a  bankrupt  or  insolvent  before 
action  brought,  when  the  executor  of  the  deceased  may  be  reached 
by  a  common-law  remedy,  in  this  state,  the  assets  being  unassail- 
able in  chancery  from  the  absence  of  such  a  tribunal."^  No  ad- 
vantage can  be  taken  by  the  executors  of  one  obligor,  of  being 
sued  alone  on  a  joint  obligation,  without  pleading  in  abatement, 
or  specially  in  bar ;  unless  it  appear  on  the  record,  that  the  other 
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obligor  is  alive,  or  survived  the  defendant's  testator.^*^  Where, 
upon  a  joint  bond,  a  suit  is  brought  against  the  represfentatives  of 
a  deceased  obligor,  they  may  crave  oyer  of  the  bond,  and  plead 
that  another  obligor,  together  with  their  decedent,  executed  the 
bond,  and  became  jointly  bound,  and  that  the  said  obligor  is  still 
alive;  to  this,  the  plaintiff  may  reply  the  insolvency  of  the  sur- 
viving obligor,  which,  in  this  state,  would  make  a  perfect  issue.^*^ 
If  there  were  but  one  contracting  party,  the  action  is  to  be  brought 
against  his  executor  or  administrator  ;i**  or,  if  the  contract  were 
several,  or  joint  and  several,  an  action  lies  against  the  executors 
or  administrators  of  the  deceased,  as  well  as  against  the  sur- 
vivor ;^*'  but  the  suit  cannot  be  brought  against  them  jointly,  be- 
cause one  is  to  be  charged  de  bonis  testatoris,  and  the  other  de 
bonis  propriis.^**  "The  holder  of  a  joint  and  several  bond  may 
elect  to  bring  a  separate  action  against  each  obligor,  or  a  joint 
action  against  all ;  if  he  proceed  by  separate  actions,  the  executor 
of  a  deceased  defendant,  as  well  as  the  survivor,  continues  liable; 
but  if  he  join  all  the  parties,  and  one  of  them  die  pending  the 
suit,  the  remedy  against  the  assets  of  the  deceased  is  terminated, 
and  the  survivor  alone  is  liable.""'  So,  a  joint  and  several  note 
may  be  declared  on,  as  the  individual  note  of  either  of  the 
makers.^*' 

In  an  action  against  an  executor  for  his  personal  tort,  he  should 
not  be  named  as  executor,^*»  but  if  a  plaintiff  thus  complains  of 
him  in  an  action  of  trespass  he  cannot  under  the  procedure  act  of 
1887  treat  the  descriptive  words  as  surplusage  as  the  case  de- 
velops at  least  without  amendments.^^"     If  the  directors  of  a  cor- 
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143  Horton  v.  Cook,  2  W.  40. 

144  Hamblyi  v.  Trott,  Cowp.  375. 

145  Enys  V.  Donnithome,  2  Burr.  1 190. 

146  I  Chit.  PI.  37;  Hoskinson  V.  Eliot,  62  Pa.  393. 

147  Walter  v.  Ginrich,  2  W.  204;  Finney  v.  Cochran,  i  W.  &  S.  112; 
Miller  v.  Reed,  27  Pa.  248.  The  law  in  this  respect  has  been  altered  by  the 
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poration  are  jointly  liable  for  its  debts  and  one  of  them  dies  be- 
fore suit  is  brought,  his  executor  cannot  be  sued  jointly  with  the 
survivors.^^^  But  if  he  dies  after  suit  is  brought  against  all  of 
them,  the  plaintiff  may  bring  in  his  administrator  or  proceed 
against  the  survivors.^^^  A  foreign  executor  who  has  not  taken 
out  letters  in  this  state  cannot  be  sued  here  by  a  nonresident.^^^ 
And  an  administrator  cannot  be  joined  with  another  person  in  the 
latter's  individual  capacity  as  defendant  where  the  matter  in  con- 
troversy is  rent  which  accrued  after  the  decedent's  death.^^*  To 
recover  a  debt  of  a  decedent,  suit  must  be  brought  against  his  ad- 
ministrator and  not  his  heirs.^^^  An  administrator  de  bonis  non 
can  be  raised  for  the  purpose  and  judgment  can  be  obtained  by 
scire  facias  against  the  heirs.^°* 

A  "legal  representative"  does  not  always  mean  an  executor  or 
administrator  in  Pennsylvania,  though  it  does  generally.  And  an 
assignee  for  the  benefit  of  creditors  under  the  national  usury  law 
is  not  a  "legal  representative"  and  he  cannot  therefore  sue  for  the 
penalty  prescribed  for  its  violation.^"  But  a  different  rule  pre- 
vails in  other  states  and  in  the  federal  courts.^^* 

15.    Surviving  partners  and  representatives  of  deceased  members,  (k) 

Surviving  members  of  a  firm  and  the  administrator  of  the  de- 
ceased member  should  not  be  joined  as  parties  defendant  in  an 
action  to  recover  a  firm  debt.^^®  But  a  suit  brought  by  a  co-part- 
ner for  an  indebtedness  from  a  partnership  and  from  the  liqui- 
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dating  partners  after  a  dissolution  by  limitation  of  time  is  a 
cause  of  action  which  under  the  act  of  1834**°  survives  to  the  per- 
sonal representative  of  the  deceased  plaintiff  and  to  which  the 
personal  representative  has  full  power  to  become  a  party.'°^ 

16.    Joint  plaintiSs.(l) 

Where  there  are  several  parties  jointly  interested  in  a  contract, 
or  jointly  responsible  for  the  performance  of  it,  they  must  all,  if 
living,  join  in  the  action  as  plaintiffs,  or  be  joined  as  defend- 
ants.^®^ Thus  if  three  persons  make  a  joint  contract  of  sale  one 
of  them  cannot,  either  in  his  own  name,  or  in  the  name  of  the 
three  to  his  own  use,  maintain  an  action  to  recover  one-third  of 
the  purchase  money.^®^  But  the  mode  of  taking  advantage  of  the 
non- joinder,  in  the  two  cases,  is  essentially  different.  In  the  case 
of  the  omission  of  proper  parties  as  plaintiffs,  the  defendant  may 
avail  himself  of  it,  under  the  general  issue,  as  a  ground  for  non- 
suit at  the  trial ;  or,  if  the  defect  appear  upon  the  pleadings,  may 
demur,  or  bring  a  writ  of  error,  and  where  the  action  is  founded 
upon  a  deed,  may  crave  oyer,  and  then  demur  ;^®*  but  for  the  non- 
joinder of  a  defendant,  he  can  only  plead  in  abatement.^'*  The 
courts  are  by  no  means  willing  to  encourage  techincal  delays  of 
such  a  character,  and  in  an  action  by  a  partnership,  the  names  of 
the  partners  ought  to  be  set  out  in  the  writ  and  declaration,  yet, 
if  the  partnership  style  only  be  used  in  an  action  on  a  single  bill, 
and  the  defendant  plead  the  general  issue  and  payment,  and  go  to 
trial,  he  cannot  avail  himself  of  the  objection  on  the  trial."' 
After  the  bankruptcy  of  a  partner,  he  cannot  be  joined  as  plain- 
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in  abatement.  Railroad  v.  Boyer,  13  Pa.  497;  Deal  v.  Bogue,  20  Pa.  228; 
Backenstoss  v.  Stabler,  33  Pa.  251. 

165  Wilkins  V.  Boyce,  3  W.  39;  Murphy  v.  Cress,  2  Wh.  33;  Gnibb  v. 
Foltz,  4  W.  &  S.  548;  Bellas  v.  Fagley,  19  Pa.  273;  Good  Intent  Co.  v. 
Hartzell,  22  Pa.  277;  Potter  v.  McCoy,  26  Pa.  458;  Means  v.  Millifcen,  33 
Pa.  S17;  Chorpenning  v.  Royce,  58  Pa.  474;  Collins  v.  Smith,  78  Pa.  423. 

166  Porter  v.  Cresson,  10  S.  &  R.  257 ;  Morse  v.  Chase,  4  W.  456.  But 
see  McKinney  v.  Mehaffy,  7  W.  &  S.  276,  as  to  the  extent  of  this  doctrine. 
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tiff  with  his  contract;  but  where  such  an  action  is  brought  into 
the  common  pleas  by  appeal  from  a  justice,  the  assignee  may  be 
substituted.^*' 

An  action  on  a  sealed  instrument,  for  example  on  a  bond  of 
indemnity  to  two  obligors,  only  one  of  whom  has  been  damnified, 
is  rightly  brought  in  both  names  for  the  use  of  the  other.^"^  As 
a  statutory  bond  given  to  secure  mesne  profits  on  appeal  from 
partition  proceedings  is  for  the  use  of  the  parties  entitled  to 
mesne  profits  without  regard  to  the  obligee  named  therein,  suit 
is  properly  brought  in  the  name  of  the  obligee  for  the  use  of  all 
parties  in  interest,  and  judgment  should  be  entered  in  the  aggre- 
gate, to  be  distributed  among  the  entitled  parties.^"*  If  the  title 
to  land,  warranted  by  a  remote  grantor,  becomes  vested  in  one  for 
life  with  remainder  to  his  children,  all  who  are  entitled  to  the 
remedy  must  join  in  an  action  for  a  breach  of  the  covenant.^'" 
When  a  contract  is  joint  all  the  covenantors  must  join  in  the 
action.  But  if  one  has  been  omitted,  the  court  will  allow  his  name 
to  be  added.^'^ 

With  respect  to  leasehold  and  joint  interests  in  lands,  a  tenant 
m  possession  has  a  right  of  action  for  trespass  to  realty  and  need 
not  join  as  a  party  every  person  having  an  interest  in  the  prop- 
erty.^'^  Tenants  in  common  who  join  in  a  mortgage  of  their  real 
estate  to  secure  the  debt  of  one  of  their  number  on  the  promise  of 
the  latter  to  protect  them  against  loss,  may  bring  a  joint  action 
for  loss  suffered  through  the  sale  of  the  real  estate  under  the 
mortgage  unless  the  jury  find  a  severance  of  the  promise.^''  A 
tenant  for  life  and  the  remainderman  can  join  in  case  for  the 
recovery  of  damages  for  injury,  to  the  possession,  and  to  the  free- 
hold of  both  plaintiffs;^'*  but  in  trespass  for  an  injury  to  the 

167  Merrill  v.  Tamany,  3  Pa.  433. 

168  Mehaffy  v.  Lytle,  i  W.  314.  A  suit  by  a  joint  obligor  against  his 
co-obligors  on  the  original  obligation  for  its  full  amount  is  irreg^jlar. 
His  right  is  to  contribution  only  and  must  be  sustained  by  proof  that  he 
has  paid  more  than  his  due  share  of  the  joint  obligation.  Morrison  v. 
Warner,  197  Pa.  59. 

169  Lynch  v.  Lynch,  150  Pa.  336. 

170  McClure  v.  Gamble,  27  Pa.  288. 

171  Stephen  v.  Barnes,  (No.  i)  i  Leh.  L.  J.  193- 

172  Shoemaker  v.  Rockel,  i  Leh.  L.  J.  412. 

173  Steele  v.  McGill,  172  Pa.  100. 

174  Mclntire  v.  Westmoreland  Coal  Co.,  118  Pa.  ro8. 
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freehold,  the  life  tenant  need  not  joint  the  reversioner.^'''*  In  per- 
sonal actions  also  for  trespass  and  nuisance  to  their  lands  joint 
tenants  may  join  ;^'^  and  a  suit  for  waste  may  be  prosecuted  by 
any  joint  tenant  in  the  names  of  all.^''  Objection  to  a  condemna- 
tion proceeding  that  parties  are  improperly  joined  should  be  made 
when  the  petition  is  presented  or  at  the  very  latest  when  the  issue 
is  framed  by  the  court.^^* 

In  ex  delicto  actions  if  too  many  persons  are  joined  as  plain- 
tiff, who  obtain  a  verdict,  a  new  trial  will  be  granted.^'®  When 
two  or  more  jointly  pay  a  debt  for  which  they  are  jointly  liable 
with  another,  those  who  have  paid  it  may  maintain  a  joint  ac- 
tion against  their  co-surety  to  enforce  contribution.^'" 

Joint  owners  of  a  chattel  should  join  in  an  action  for  an  in- 
jury, and  advantage  can  be  taken  of  the  nonjoinder  only  by  plea 
in  abatement.^'^  In  an  action  of  trespass  for  the  wrongful  min- 
ing of  coal,  if  some  of  the  trespasses  were  committed  when  the 
plaintiff  was  the  equitable  owner,  before  receiving  a  deed  there- 
for, the  record  may  be  amended  by  adding  as  co-plaintiff  the 
name  of  the  grantor.^*^  But  it  is  not  necessary  for  the  holder  of 
an  equitable  estate  in  land,  in  an  action  of  trespass,  to  use  the 
name  of  the  holder  of  the  legal  title,  but  who  had  no  possession 
when  the  trespass  was  committed.^^^ 

A  tenant  in  possession  has  a  right  of  action  for  trespass  to 
realty  and  need  not  join  as  a  party  every  person  having  an  interest 
in  the  property  ;^**  but  in  personal  actions,  as  for  trespass  or  nui- 
sance to  their  lands,  they  may  join.^*^  Again,  it  has  been  held 
that  tenants  in  common  must  sue  separately  in  actions  savoring  of 
the  realty,  though  they  join  in  actions  relating  to  some  entire  in- 
divisible thing  and  in  trespass  relating  to  possession.^'^    And 

175  Shoemaker  v.  Rockel,  i  Leh.  L.  J.  412. 

176  Fell  V.  Bennett,  no  Pa.  181. 

177  Eichelberger  v.  Eichelberger,  4  Clark  73. 

178  Ehret  V.  Schuylkill  R.  E.  S.  R.  Co.,  151  Pa.  158. 

179  Robert  v.  Persons,  i  North.  337.  Or  if  a  misjoined  plaintiif .  has 
sworn  falsely  on  the  trial.    Ibid.  ' 

180  Adams  v.  DeFrehn,  27  Super.  Ct.  184. 

181  Dubois  V.  Glaub,  52  Pa.  238. 

182  Gotshall  V.  Langdon  Co.,  16  Super.  Ct.  158. 

183  Miller  v.  Zufall,  113  Pa.  317. 

184  Shoemaker  v.  Rockel,  i  Leh.  L.  J.  412. 
i8s    Fell  V.  Bennett,  no  Pa.  191. 

186    Mobley  v.  Bruner,  59  Pa.  481. 
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when  the  cause  of  action  is  an  injury  both  to  the  possession  and 
to  the  freehold  affecting  both  plaintiffs  though  in  diflferent  ways, 
a  tenant  for  life  and  remainderman  may  join  in  an  action  of  tres- 
pass to  recover  damages.  ^*^  But  an  action  by  two  co-tenants 
against  a  stranger  for  damages  for  timber  will  not  lie  if  the  cut- 
ting was  actually  done  by  one  of  the  co-tenants.^^' 

Again,  in  actions  at  law  for  injuries  to  personal  property,  dif- 
ferent parties  having  several  and  distinct  interests  cannot  be 
joined  as  plaintiffs,  this  is  the  general  rule.^'®  But  in  an  action 
of  trespass  against  a  township  to  recover  damages  for  an  injured 
horse  and  wagon,  brought  by  the  different  owners,  the  court  will 
enter  judgment  on  the  verdict  for  each  plaintiff  if  the  jury  specify 
in  their  verdict  the  amount  which  each  plaintiff  is  entitled  to  re- 
cover."" 

17.    Addition  of  omitted  names. 

If  one  or  more  joint  plaintiffs  be  omitted,  their  names  may  be 
added  to  the  writ  by  way  of  amendment.^"^  Says  Justice  Mosch- 
zisker :  "Although  a  change  of  parties  which  involves  a  change  of 
the  cause  of  action  is  not  within  the  province  of  amendment,  they 
may  be  allowed  in  the  substitution  of  parties  plaintiff  where  a 
change  in  the  cause  of  action  is  not  involved ;  and  in  such  instances 
amendments  may  be  permitted  where  the  proper  individual  is  on 
the  record  as  plaintiff  but  is  erroneously  designated  as  to  the  ca- 
pacity in  which  he  has  a  right  to  sue."^®^  So,  on  the  other  hand, 
where  the  defendant  has  promised  expressly  that  he  holds  money 
for  several  jointly,  who  would  otherwise  have  only  a  separate 
right  of  action,  they  may  all  join  in  one  action;  as,  in  the  case  of 
the  children  of  an  intestate,  who  cannot  either  join  in  an  action 
against  an  administrator  for  their  distributive  parts,  nor  sue  for 
the  personal  estate,  without  administration,  but  if  kn  express 
promise  be  made  to  them  jointly,  they  may,  on  proof  of  such 
promise,  sustain  a  joint  action  on  it,  and  after  having  recovered, 

187  Mclntire  v.  Westmoreland  Coal  Co.,  118  Pa.  106. 

188  Ramsey  v.  Brown,  i  Mona.  641. 

189  Kalbach  v.  Ontelaunce  Township,  16  C.  C.  Sgo. 

190  Ibid. 

191  Act  4  May  1852,  P.  L.  574,  i  Purd.  §2,  p.  311- 

192  Wildermuth  v.  Long,  196  Pa.  S4i ;  Carman  v.  Glass,  197  Pa.  loi ; 
Clifford  V.  Prudential  Life  Ins.  Co.,  161  Pa.  257;  Jamison  v.  Capron,  95 
Pa.  15.    See  also  Adams  v.  Edwards,  115  Pa.  211. 
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may  settle  among  themselves  their  proportions  of  the  fund.^" 
Where  an  action  is  abated  for  the  nonjoinder  of  persons  who  are 
shown  to  be  liable,  and  a  new  suit  is  brought,  a  similar  plea  in 
abatement  will  not  be  allowed  in  such  second  suit,  though  put  in 
by  the  defendants  who  were  not  parties  to  the  first  action.^"* 

i8.    If  money  be  paid  by  two  persons  for  benefit  of  third,  who  ought 
to  sue? 

If  money  be  paid  by  two  persons  for  the  benefit  of  a  third, 
ought  they  to  join  in  an  action  for  the  whole  sum,  or  ought  each 
to  bring  a  separate  action  for  the  sum  he  has  advanced  ?^'**  In  one 
case,  the  plaintiffs  and  the  defendant  had  been  partners ;  and  after 
the  dissolution  of  their  partnership,  the  defendant  drew  a  bill  in 
their  joint  names;  the  other  parties  to  the  bill  were  ignorant  of 
the  dissolution  of  the  partnership ;  and  the  holder  brought  an  ac- 
tion against  all  three ;  one  of  them  pleaded  his  bankruptcy,  and  a 
nolle  prosequi  was  entered  as  to  him,  but  against  the  two  plain- 
tiffs, a  verdict  pased  for  1156Z.;  the  two  plaintiffs  were  never 
partners,  after  the  dissolution  before  mentioned ;  but  their  attor- 
ney proved  that  he  had  discharged  the  whole  demand  of  1156/., 
at  the  request  of  both  the  plaintiffs ;  the  case  was  much  discussed, 
as  to  whether  each  plaintiff  should  not  have  brought  a  separate  ac- 
tion for  his  share;  bu  on  an  affidavit  being  produced  (by  direction 
of  the  court),  that  the  attorney  advanced  the  money  on  the  joint 
credit  of  both  the  plaintiffs,  the  court  held  it  was  a  joint  fund 
from  which  the  payment  was  made,  and  a  joint  action  was,  there- 
fore, maintainable."'*  In  another  case,  the  plaintiffs  and  defend- 
ant had  been  joint  assignees,  under  the  bankruptcy  of  A. ;  the  so- 
licitor's bill  was  208/.;  each  of  the  plaintiffs  paid  him  104/.,  and 
brought  a  joint  action  against  the  defendant,  the  other  assignee, 
for  his  share ;  Lord  Alvanley,  at  the  trial,  nonsuited  the  plaintiffs, 
on  the  ground  that  each  should  have  brought  a  separate  action; 
and  on  motion  in  banc,  the  court  of  common  pleas  were  of  the 
same  opinion.""    In  a  third  case,  an  action  was  brought  by  two, 

193  Lee  V.  Gibbons,  14  S.  &  R.  1 10. 

194  Witmer  v.  Schlatter,  15  S.  &  R.  150.  But  the  plaintiff  must  never- 
theless prove  a  joint  liability  against  all  the  parties  named.  Witmer  v. 
Schlatter,  2  R.  359. 

194a    See  §7. 

195  Osborne  v.  Harper,  5  East  225. 

196  Brand  v.  Boulcott,  3  Bos.  &  Pul.  235. 
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to  recover  the  sum  of  446/.,  paid  by  them  (each  his  share)  as 
bail  in  error  for  the  defendants ;  it  was  contended,  on  the  trial, 
that  separate  actions  ought  to  have  been  brought  by  each  of  the 
plaintiffs,  because  the  money  paid  was  the  money  of  each,  and 
there  could  not  be  a  joint  action,  unless  it  were  paid  from  a  joint 
fund ;  Burrough,  J.,  overruled  the  objection,  and  was  of  opinion, 
that  as  the  plaintiffs  made  the  payment  to  the  defendant  in  error, 
in  one  sum,  and  as  a  joint  payment,  this  action  could  be  main- 
tained in  its  present  form;^"  a  rule  nisi  for  a  new  trial  was  ob- 
tained ;  but  the  results  has  not,  as  we  could  learn,  been  reported. 
The  following  case  in  this  state  will  illustrate  this  subject:  two 
distinct  firms,  A.  B.  and  C.  D.,  became  sureties  for  E,  and  they 
all  joined  in  giving  a  joint  and  several  note  for  the  debt  of  the 
latter;  and  it  was  held,  that  A.  B.  and  C.  D.  could  not  jointly 
recover  against  E.,  on  proving  a  payment  of  the  note  made  by 
them,  without  also  showing  that  such  payment  was  made  out  of 
the  joint  funds  of  A.  B.  and  C.  T)}^^  "The  criterion,"  said  Gib- 
son, J.,  delivering  the  opinion  of  the  court,  "is  not,  whether  the 
plaintiffs  were  jointly  liable  to  pay  the  debt,  but  whether  they 
actually  paid  it  jointly;  if  one  had  paid  the  whole,  it  would  be 
clear,  that  all  could  not  sue ;  but  joint  payment  can  be  made  only 
with  joint  funds;  for  each  must  contribute  to  the  whole,  and  as 
payment  with  the  money  of  the  one,  cannot  be  payment  by  the 
other,  there  must  necessarily  be  an  undivided  interest  in  the  fund 
out  of  which  the  money  comes:  otherwise,  there  will  separately 
be  payment  by  each  of  particular  parts  of  the  debt."  An  action 
against  the  owners  or  drivers  of  public  stages  and  other  carriages 
for  the  conveyance,  of  passengers,  under  the  act  of  6th  March, 
1820,^'^  is  not  to  be  abated  on  account  of  the  omission  of  the 
names  of  any  of  the  owners,  but  the  suit  may  be  sustained  against 
any  one  of  them. 

In  Humbird  v.  Davis^""  several  persons  combined  and  raised  a 
fund  which  they  handed  over  to  one  of  their  number  to  be  used 
by  him  in  buying  a  mine.  Having  discovered  that  he  had  made 
a  secret  profit  in  its  purchase,  they  brought  a  joint  action  of  as- 

197  May  V.  May,  i  Car.  &  P.  44. 

198  Boggs  V.  Curtin,  10  S.  &  R.  211.  See  App  v.  Coryell,  3  P.  &  W. 
494,  and  Bell  v.  Irwin,  5  Super.  Ct.  368. 

199  7  Sm.  L.  254,  4  Purd.  §3,  p.  4420. 

200  210  Pa.  311  and  cases  reviewed. 
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sumpsit  against  him  to  recover  their  share  of  this  secret  profit, 
and  succeeded.  Likewise  "when  a  joint  deposit  is  made  in  the 
usual  course  of  business,  a  joint  action  cannot  be  defeated  by 
proof  that  it  was  owned  in  different  proportions  by  the  deposit- 
ors. The  difference  in  their  interests,  and  whether  they  be  sepa- 
rate or  joint,  is  a  matter  resting  with  themselves,  and  with  which 
the  recipient  of  the  money  has  nothing  to  do.^"* 

Where  the  promise  or  covenant  was  made  to  several  parties 
jointly  and  severally,  all  must  join  in  bringing  the  action  f^^  but  if 
made  by  several  parties  jointly  and  severally,  the  plaintiff  has  an 
election  to  bring  separate  actions  against  each,  or  one  action 
against  all ;  but  he  cannot  elect  any  two  or  more  out  of  the  entire 
number,  and  sue  them  without  joining  the  others.^"^  An  action 
on  judgment  must  be  brought  against  all  the  parties  against  whom 
the  judgment  was  obtained,^"*  and  even  in  an  action  on  the  statute 
to  suppress  gaming,^"'  the  defendant  may  plead  in  abatement  that 
the  money  was  due  from  others  not  named,  as  well  as  himself  ;''^ 
but,  generally,  in  an  action  on  a  penal  statute,  it  is  otherwise.  If 
too  many  parties  be  joined  either  as  plaintiffs^"^  or  defendants,^"' 
it  is  fatal,  whether  the  objection  appear  on  the  record  or  be  dis- 
closed at  the  trial,  and  it  is  unnecessary  to  plead  it  in  abatement ; 
but  the  nonjoinder  of  a  defendant,  who  should  have  been  joined, 
in  an  action  founded  on  a  joint  contract,  can  only  be  taken  ad- 
vantage of  by  a  plea  in  abatement.^"^  The  act  of.  1838,^^"  allow- 
ing the  same  person  to  be  a  plaintiff  and  defendant  in  a  cause,  is 
restricted  to  cases  in  which  the  same  individual  is  a  member  of 
two  distinct  copartnerships :  hence,  one  partner  cannot  bring  as- 
sumpsit against  himself  and  his  copartners,  instead  of  account- 

201  Mytinger  v.  Springer,  3  W.  &  S.  405. 

202  I  Chit.  PI.  3;  Michener  v.  Dale,  23  Pa.  59;  Meason  v.  Kaine,  67 
Pa.  126 ;  Diehl  v.  Gilpin,  8  Phila.  15. 

203  I  Saund.  153  n.  i.    See  Chap.  30,  IV. 

204  2  Leon.  220. 

20s    Bristow  V.  James,  7  T.  R.  257. 

206  Bristow  V.  James,  7  T.  R.  257.  The  reason  of  the  distinction  is, 
that  in  an  action  to  recover  money  lost  at  play,  the  plaintiff  sues  in  debt  or 
assumpsit  for  money  had  and  received. 

207  Lockhart  v.  Power,  2  W.  371 ;  Seibert  v.  McHenry,  6  W.  301. 

208  Corbet  v.  Evans,  25  Pa.  310;  Rowan  v.  Rowan,  29  Pa.  181. 

209  See  §16. 

210  Act  14  April  1838,  P.  L.  457.  3  Purd.  §3,  p.  3458. 
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render  against  them.^"  But  it  has  been  held,  that  a  promise  to 
pay  money  to  a  building  committee,  of  which  the  promisor  was 
one,  may  be  maintained  against  him,  in  the  name  of  the  other 
members  of  the  committee,  or  the  survivors  of  them.^^^ 

Where  several  persons  have  a  joint  right  of  action,  any  one 
or  more  of  them  may  commence  an  action  in  the  names  of  all, 
without  the  consent  of  privity  of  the  others;  and  this,  where  the 
latter  have  been  paid  their  respective  shares  or  interest;  neither 
would  their  release,  in  such  case,  be  suffered  to  be  set  up  in  bar 
of  the  action.  ^^^  By  the  English  practice,  any  of  the  others  thus 
joined  in  the  action  without  their  consent,  may  apply  to  the  court 
to  stay  proceedings,  until  they  shall  be  indemnified  by  the  person 
actually  bringing  the  action,  as  to  costs  of  a  nonsuit  or  verdict 
against  them,^^*  Where  thei-e  are  thus  several  plaintiffs  named,  in 
real  and  mixed  actions,  in  detinue  of  charters  (for  it  sounds  in 
the  realty),  and  in  all  personal  actions  by  executors  for  causes 
of  action  accruing  in  the  lifetime  of  the  testator,  if  one  or  more 
of  them  do  not  appear,  or  make  default  after  appearance,  the 
other  may  have  judgment  of  severance,  or,  as  it  is  technically 
termed,  judgment  ad  sequendum  solum."^  But  in  personal  ac- 
tions (with  the  exception  of  those  by  executors,  and  of  detinue 
of  charters),  there  can  be  no  summons  and  severance ;^^^  the  dis- 
tinction is,  that  where  two  or  more  voluntarily  join  in  a  contract, 
and  one  will  not  proceed  in  an  action  upon  it,  he  cannot  be  sev- 
ered ;  but  if,  by  law,  two  or  more  are  obliged  to  join  in  a  suit,  one 
refusing  to  proceed  in  it  may  be  summoned  and  severed.^^'  The 
advantage  attendant  on  pursuing  this  course  is,  that  it  enables  the 
plaintiff  to  proceed  for  his  moiety,  and  in  some  cases,  for  the 
whole ;  where  he  proceeds  for  the  whole,  the  subsequent  death  of 
the  plaintiff  severed  has  no  effect  upon  the  suit ;  but  where  for  a 
moiety  only,  such  death  will  abate  the  suit.'"    But  in  this  state, 

211  McFadden  v.  Hunt,  S  W.  &  S.  468;  Hall  v.  Logan,  34  Pa.  331; 
Miller  v.  Knauff,  2  Clark  11 ;  Price  v.  Spencer,  7  Phila.  179. 

212  Chambers  v.  Calhoun,  18  Pa.  13. 

213  Sweigart  v.  Berk,  8  S.  &  R.  311.     See  also  Boner  v.  Luhraan,  6 
Kulp  97;  Van  Winkle  V.  Young,  37  Pa.  214. 

214  Arch.  PI.  60. 

215  Ibid.,  59. 

216  Ibid.,   Co.  Ivitt.   139. 

217  Poor  V.  Robinson,  10  Mass.  136. 

218  Arch.  PI.  59- 
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there  would  seem  to  be  but  little  need  of  adopting  the  English 
practice ;  a  simpler  method  has  been  pointed  out  as  a  more  suit- 
able course  for  similar  exigencies  in  all  personal  actions.  Thus, 
in  a  case  which  has  been  already  noticed,  the  action  was  on  a 
bond  given  to  the  obligees,  brought  by  seven  of  them  (the  others 
having  been  satisfied  their  shares),  the  condition  setting  out  a 
separate  interest  in  each,  and  it  was  decided,  that  the  action  could 
not  be  maintained ;  that  it  ought  to  be  brought  in  the  names  of  all 
the  obligees  (they  being  alive),  and  that  the  judgment  might  be 
entered  in  such  a  manner  as  to  secure  the  separate  interest  of 
each.  It  was  declared,  also,  that  a  release,  under  such  circum- 
stances, would  be  collusive  and  fraudulent,  and  consequently, 
void.'" 

In  regard  to  actions  for  torts,  if  the  injury  were  to  the  abso- 
lute or  relative  rights  of  persons,  the  action  must  be  brought  in 
the  name  of  the  party  injured.  A  right  of  action  for  a  tort  is  not 
assignable;  nor  does  it,  in  general,  follow  the  property  into  the 
hands  of  those  who  become  entitled  to  it,  on  the  death  of  the 
party;  but  if  there  be  no  other  person  jointly  interested,  to  whom 
the  cause  of  action  will  survive,  the  right  is  in  general  extin- 
guished, according  to  the  maxim  actio  personalis  moritur  cum 
persona.*'" 

ig.    Use  plaintiff,  (tn) 

"The  right  to  maintain  an  action  in  the  name  of  a  legal  plain- 
tiff," says  Justice  Mestrezat,  "does  not  depend  upon  the  interest 
which  the  use  plaintiff  may  have  in  the  result.  It  depends  solely 
upon  whether  the  legal  plaintiff  has  a  cause  of  action  against  the 
defendants.  If  he  cannot  maintain  the  action,  the  use  plaintiff 
cannot  do  so.  If  the  legal  plaintiff  has  a  good  cause  of  action  it 
is  immaterial,  so  far  as  the  defendant  is  concerned,  whether  the 
use  plaintiff  has  any  interest  or  not.  That  is  a  matter  which  con- 
cerns the  legal  and  use  plaintiffs  and  not  the  defendant."  '" 

Prima  facie  every  plaintiff  may  sue  to  the  use  of  any  person  he 

m    7  Vale  21178. 

219  Sweigart  v.  Berk,  8  S.  &  R.  308,  311. 

220  Since  the  act  of  Feb.  24.  1834,  P.  L.  78,  i  Purd.  §128,  p.  iiii,  all 
personal  actions  survive,  except  suits  for  slander,  libel,  or  wrongs  done  to 
the  person.    Miller  v.  Wilson,  24  Pa.  122.    See  also  3  Purd.  §2,  p.  3238. 

221  Howes  V.  Scott,  224  Pa.  7,  12. 
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sees  fit,^^^  but  the  suit  cannot  be  maintained  by  the  legal  plaintiff 
the  use  of  another  who  has  the  whole  beneficial  interest  against 
his  objection.^''^  On  the  other  hand  the  equitable  owner  of  a 
chose  in  action  can  bring  an  action  in  the  name  of  the  legal  plain- 
tiff, whether  he  is  willing  or  not;^^*  and  so  may  the  party  bene- 
ficiary use  the  name  of  the  covenantee.^^'  The  use  plaintiff  is 
also  liable  for  the  costs."®  A  warrant  of  attorney  from  him  is 
sufficient.^^' 

A  suit  on  a  non-negotiable  note  should  be  brought  in  the  payee's 
name,  for  the  use  of  the  holder  f^^  likewise  equity  will  compel  the 
use  of  a  guardian's  name  for  the  benefit  of  his  ward  in  an  action 
instituted  by  him  against  those  with  whom  the  guardian  had  in- 
vested his  money.^-'  Likewise  a  joint  owner  of  a  judgment  by 
assignment  of  a  part  may  use  the  name  of  the  legal  plaintiff  for 
the  purpose  of  revival.^'"  A  statutory  bond  given  to  secure  mesne 
profits  on  appeal  from  partition  proceedings  is  for  the  use  of  the 
parties  entitled  to  them  without  regard  to  the  obligee  named  in 
the  bond.  Suit  therefore  is  properly  brought  in  his  name  for  the 
use  of  all  the  parties  in  interest  and  a  judgment  should  be  entered 
for  a  single  amount  for  proper  distribution.^^^  Again  a  suit  on  a 
bond  given  to  a  corporation  under  an  ordinance  may  be  brought 
by  the  parties  injured  in  the  name  of  the  original  obligee  for  their 
use.^'^  But  the  creditors  cannot  use  the  name  of  an  assignee, 
who  disclaims  any  title  to  the  property  in  question,  in  an  action 
of  ejectment  without  first  establishing  the  title  in  the  assignee.^^' 

222  O'Hara  v.  Scranton,  8  Lack.  L.  N.  245. 

223  Serfass  v.  Serfass,  15  Dist.  748. 

224  Guaranty  Trust  Co.  v.  Powel,  150  Pa.  16;  Coffey  v.  White,  14 
W.  N.  C.  108;  Chambersburg  Ins.  Co.  v.  Smith,  11  Pa.  120.  But  see 
Commonwealth  v.  Phcenixville  &  B.  E.  R.  Co.,  18  Montg.  139. 

225  Riley  v.  Vandyke,  i  Phila.  180. 

226  Cases  under  note  3. 

227  Ibid. 

228  Post  V.  Kinzua  Hemlock  R.  Co.,  171  Pa.  615 ;  Nonantum  Worsted 
Co.  V.  Webb,  23  W.  N.  C.  254.  The  holder  of  a  judgment  note  under  seal 
not  in  the  form  prescribed  by  the  Negotiable  Instrument  Act  cannot  main- 
tain an  action  thereon  in  his  own  name  against  the  obligee.  Jackson  v. 
Utz,  18  Dist.  163. 

229  Lewis  V.' Browning,  iii  Pa.  493. 

230  Hopkins  v.  Stockdale,  117  Pa.  365. 

231  Lynch  v.  Lynch,  150  Pa.  336. 

232  City  of  Philadelphia  v.  Stewart,  9  Dist.  228,  affd.  195  Pa.  309. 

233  Guarantee  Trust  Co.  v.  Powell,  i  Dist.  247. 
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Again,  in  such  a  case  the  cause  of  action  is  in  the  legal  plaintif 
alone,  and  the  use  plaintiff,  if  he  has  any  rights  whatever  in  tl 
action,  can  recover  them  only  as  the  cause  of  action  in  the  leg; 
plaintiff  is  established  on  the  trial.  It  is  not  the  right  of  recover 
in  any  use  plaintiff  that  the  defendant  is  required  to  meet,  bi 
the  right  of  the  legal  plaintiff.^^* 

An  action  of  trespass  on  posted  land  under  the  act  of  19c 
should  be  brought  in  the  name  of  the  commonwealth,  or  tli 
owner,  or  the  lessee  of  the  land  to  the  use  of  the  proper  schoc 
district.  The  warning  notice  may  be  in  the  name  of  the  lessei 
but  a  notice  signed  by  one  who  is  neither  owner  or  lessee  i 
insufficient.^^** 

20.  Defendant  cannot  take  advantage  of  unauthorized  use  of  plaii 

tiff's  name. 

A  defendant  cannot  take  advantage  of  the  unauthorized  use  0 
the  legal  plaintiff's  name.^'^  And  when  a  suit  is  brought  by  on 
person  to  the  use  of  another  the  equitable  plaintiff's  title  nee 
not  be  shown  in  the  statement,  or  his  interest  indicated  otherwis 
than  by  marking  the  suit  in  his  use.^^^  Indeed,  the  equitable  plain 
tiff  need  not  show  title  except  for  the  purpose  of  meeting  som 
defense  which,  though  good  against  the  legal  plaintiff,  is  no 
available  against  himself.^^'  Nor  will  the  court  take  notice  0 
the  interest  of  the  beneficiary  unless  it  be  put  on  the  record  b 
special  motion.^'* 

21.  Substitution  of  parties.(n) 

Parties  may  also  be  substituted  in  the  place  of  those  who  di 
before  the  prosecution  of  the  suit  to  final  judgment.  Several  act 
provide  for  this  contingency.^^'    One  of  them  is  the  act  of  1851^^ 

n    7  Vale  21208. 

234    Bracken  v.  Pennsylvania  R.  Co.,  222  Pa.  410. 
234a    Act  April  14,  P.  L.  169,  5  Purd.  §1,  p.  6103;  Commonwealth  ■( 
Zdnosky,  21  Dist  1052. 
23s    Saeger  v.  Runk,  148  Pa.  77. 

236  American  Mfg.  Co.  v.  S.  Morgan  Smith  Co.,  25  Super.  Ct.  176. 

237  Berks  Co.  v.  Levan,  86  Pa.  360. 

238  Chambers  v.  Davis,  3  Wh.  40;  Memphis,  C.  &  L.  R.  Co.  v.  Wilsoi 
48  Pa.  161.  See  Armstrong  v.  Lancaster,  5  W.  68;  Good  v.  Bair,  8  Lan( 
Bar  185. 

239  See  title  Abatement,'!  Purd.  225. 

240  April  IS,  P.  L.  669,  "3  Purd.  §23,  p.  3238. 
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providing  for  the  substitution  of  the  executor  or  administrator  of 
the  deceased  who  has  brought  suit  to  recover  for  personal  in- 
jury.^*^  If  therefore  a  widow  dies  who  has  brought  an  action 
for  her  husband's  death  caused  by  negligence,  her  personal  repre- 
sentatives may  be  substituted  as  parties  plaintiff.^*^  The  same 
rule  applies  in  an  action  against  a  railroad  for  consequential  dam- 
ages to  real  estate.^*^  Likewise  in  an  ejectment  suit  the  plaintiff's 
heirs  may  be  substituted  in  his  place  whether  they  desire  to  do 
so  or  not.^**  They  may  however,  instead  of  adopting  the  pending 
action,  ignore  it  and  institute  another  in  their  own  name.^*^  An 
executor  of  a  life  tenant,  who  has  brought  an  action  of  eject- 
ment may  be  substituted  for  the  original  plaintiff.^*®  In  a  writ 
of  fi.  fa.  if  the  plaintiff's  death  is  not  suggested  and  the  executor 
is  not  substituted  on  the  record  before  issuing  execution,  it  can 
be  done  nunc  pro  tunc.-^^ 

If  the  defendant  in  an  ejectment  suit  dies  and  the  plaintiff 
filed  an  affidavit  suggesting  his  death,  the  court  will  make  absolute 
a  rule  to  amend  the  record  by  substituting  the  tenant  for  life  and 
residuary  legatee,^**  but  in  such  an  action  the  defendant's  vendor 
cannot  be  substituted  as  the  defendant's  landlord.^*^  Nor  will 
the  filing  on  the  record  of  a  judgment  on  a  municipal  lien,  that 
the  owner  is  dead  and  that  the  title  has  descended  on  certain  per- 
sons mentioned,  make  the  heirs'  parties  to  the  cause,  or  take  the 
place  of  a  scire  facias  or  order  of  substitution.^^"    They  can  be 

241  Birch  V.  Pittsburgh  &  St.  Louis  R.  Co.,  165  Pa.  339;  Fitzgerald  v. 
Edison  III.  Co.,  207  Pa.  118;  Haggerty  v.  Pittston  Borough,  17  Super.  Ct. 

151. 

242  Brown  v.  Philadelphia  &  Reading  R.  Co.,  46  L.  I.  380. 

243  Dooley  v.  Philadelphia  G.  &  C.  C.  H.  R.  Co.,  19  W.  N.  C.  87. 

244  Ballantine  v.  Negley,  158  Pa.  475. 

245  Reitz  v.  Thomas,  13  C.  C.  315. 

246  McCrew  v.  Hart,  35  P.  L.  J.  166.  If  in  an  action  of  equitable 
ejectment,  the  court  refuses  to  substitute  the  name  of  the  executor,  but 
on  appeal  the  substitution  is  decreed,  the  executor  is  not  required  to  bring 
a  new  action,  but  may  continue  the  proceeding,  to  final  judgment.  Bender 
V.  Luckenbach,  162  Pa.  18. 

247  Stevens  v.  Tickhill,  30  C.  C.  462. 

248  Davis  v.  Davis,  13  C.  C.  221. 

249  Bennett  v.  Pennsylvania  R.  Co.,  17  C.  C.  189. 

250  Philadelphia  v.  Jenkins,  162  Pa.  451;  Smyth  v.  Levy,  6  Super.  Ct'. 
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made  parties  only  by  service  on  them  unless  they  come  in  volu 
tarily.2" 

The  executors  of  a  deceased  codefendant  cannot  be  ma 
parties  to  an  action  of  trespass.^'^  In  an  action  of  trespass  vi 
armis  therefore  against  several  defendants,  and  one  of  them  dif 
his  executor  cannot  be  brought  on  the  record  by  scire  facias  at 
substituted  in  place  of  the  decedent,^'^  but  the  plaintiff  may  pu 
sue  the  executor  in  an  independent  action.^**  In  no  case  can  tl 
administrator  of  a  deceased  defendant  be  brought  on  the  recoi 
by  a  rule  to  show  cause.^^®  But  if  he  confesses  a  judgment 
will  not  be  stricken  off  because  he  was  not  formally  substitut* 
for  the  decedent.^'®  The  record  therefore  must  show  the  subsl 
tution,  and  that  it  was  done  at  the  instance  of  the  administrat( 
or  executor,  or  that  he  was  brought  in  by  some  kind  of  notice  ( 
process.^'' 

A  sci.  fa.  under  the  act  of  1834^^*  is  the  proper  method  < 
making  an  executor  a  party.^'^  To  authorize  the  issuing  of 
process  must  have  been  served  on  the  decedent;  a  summons  bi 
no  service  is  not  an  action  pending  within  the  meaning  of  tl 
statute.^'"  The  filing  of  a  suggestion  of  the  party's  death  is  n( 
sufficient.  The  effect  of  doing  this  and  what  should  be  done  ha\ 
been  clearly  explained  by  Justice  Williams.^*^  The  legal  valt 
of  the  suggestion  is  "simply  to  give  notice  to  the  court  and  tl 
plaintiff  of  the  facts  stated,  in  order  that  any  further  action  ma 
be  taken  intelligently.  If  the  plaintiff  should  need  to  revive  th 
judgment  again  he  would  be  bound  by  the  notice  of  the  defem 
ant's  death  and  would  bring  in  the  heirs  at  law  by  scire  facia 
The  suggestion  alone  does  not  bring  them  in.    It  simply  point 

251  Brown  v.  Wagner,  23  W.  N.  C.  250. 

2Si  Mechanics  &  Tradesmen's  Ins.  Co.  v.  Spang,  s  Pa.  113. 

253  Cowell  V.  Pitcher,  13  C.  C.  583. 

254  Ibid. 

255  Hause  v.  Pollock,  2  Leg.  Rec.  i8i. 

256  Strause  v.  Braunreuter,  14  Super.  Ct.  125. 

257  Townsend's    Appeal,    117    Pa.    325;    Grossman  v.    Nunnamache 
(No.  2),  23  Lane.  L.  Rev.  20. 

258  Feb.  24,  P.  L.  70,  I  Purd.  §127,  note  (x)  p.  iiii. 

259  Bussinger  v.  Wernwag,  8  Dist.  263;  Citizens'  Nat.  Bank  v.  Osgooi 
18  Dist.  192. 

260  Machette  v.  Guyler,  9  W.  N.  C.  471. 

261  Philadephia  v.  Jenkins,  162  Pa.  451,  456. 
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them  out.  No  man  can  make  himself  a  party  to  pending  litiga- 
tion between  others  by  his  own  act  or  statement  on  the  record; 
nor  can  he  bring  another  into  such  litigation  as  an  adverse  party 
without  his  consent  or  the  order  of  the  court.  If  a  defendant 
dies,  that  fact  may  be  suggested  by  the  plaintiff  and  the  name  of 
his  executor,  administrator,  or  heir  at  law  embodied  in  the  sug- 
gestion. This  will  not  operate  as  a  substitution  but  will  support 
a  scire  facias  directly  to  the  parties  so  named.^*^  The  suggestion 
may  be  made  also  by  the  proper  representative  or  successor  of 
the  deceased  defendant,  and  the  plaintiff  will  be  fixed  with  notice 
of  the  facts  so  brought  to  his  attention  and  must  govern  his  future 
action  accordingly.  But  without  some  order  of  substitution  or  a 
writ  of  scire  facias  to  bring  in  the  suggested  representative  or 
successor,  no  change  is  made  in  the  parties." 

In  an  action  on  a  joint  contract  the  plaintiff  is  not  compelled 
to  bring  in  the  representatives  of  a  deceased  defendant  before 
proceeding  to  trial  against  the  survivor  ;-®^  the  statute^**  however 
authorizes  him  to  have  the  substitution  effected  if  he  desires. 

If  an  administrator  d.  b.  n.  c.  t.  a.  is  substituted  as  a  defendant 
in  a  judgment  after  a  writ  of  venditioni  exponas  has  been  issued 
and  stayed,  and  thereafter  he  permits  a  pluries  writ  to  be  issued 
and  the  property  to  be  sold  by  the  sheriff,  and  a  sheriff's  deed  is 
executed  and  acknowledged,  the  substituted  defendant  will  be 
held  to  have  waived  any  irregularities  that  would  have  affected 
the  innocent  purchaser  at  the  sale.^°^ 

22.    Intervention  of  parties. (o) 

In  many  cases  parties  intervene  either  by  authority  of  statute 
or  common  law.  This  right  is  often  accorded  to  taxpayers  to 
intervene  in  suits  against  their  borough,^®"  school  district,"*' 
county ,"°*  or  other  municipality.  The  assignee  of  a  debt  may  ap- 
pear and  defend  on  notice  of  an  attachment  by  the  debtor. "°^    In 

o    7  Vale  21 199. 

262  Hall's  Appeal,  i  Penny.  223. 

263  Ash  V.  Guie,  97  Pa.  493. 

264  March  22,  1861,  P.  L.  186,  i  Purd.  §12,  note  (r),  p.  228. 
26s    Riffert  v.  Lehigh  Valley  Coal  Co.,  232  Pa.  629. 

266  Hower's  Appeal,  127  Pa.  134. 

267  Bowman  v.  Lebanon  School  District,  2  Dist.  331. 

268  Homing's  Case,  26  Super.  Ct.  282. 

269  Wilcock  V.  Neel,  i  Phila.  129. 
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an  action  against  an  executor  the  heirs  of  the  testator,  to  whoi 
the  land  has  descended,  may  intervene  and  make  defense.^'"  I 
a  suit  by  a  father  for  the  death  of  his  son  the  mother  may  intei 
vene  on  the  father's  death  and  discontinue  the  suit;^'^  terre  tei 
ants  may  always  be  permitted  before  judgment  to  defend  pi 
interesse  suo,^"  but  not  after  adversary  proceedings.^"  On  th 
other  hand  in  a  controversy  over  the  payment  of  money  receive 
by  an  attorney  in  condemnation  proceedings,  the  parties  cannc 
intervene  to  try  the  title  to  the  land  ;"*  nor  can  a  county  interver 
in  an  action  by  a  turnpike  company  for  an  injury  to  a  count 
bridge,^^'*  nor  will  the  defendant's  vendor,  against  whom  there  ha 
been  a  recovery  in  ejectment,  be  permitted  to  intervene  and  d( 
fend  in  a  subsequent  action  against  his  vendee  for  trespass,^' 
nor  will  a  husband  be  permitted  in  an  action  of  negligence  again; 
his  wife,  who  is  in  business,  on  the  ground  that  he  is  her  mar 
ager.''" 

The  proper  procedure  where  other  partes  claim  a  share  in 
judgment  recovered  is  not  by  rule  to  intervene  as  parties  to  th 
suit,  but  by  bill  in  equity.^^*  Again,  one  who  does  intervene  as 
defendant  in  an  ejectment  is  liable  for  the  costs  on  a  verdict  an 
judgment  against  him.^'^  The  mode  of  procedure  is  by  a  petitio 
to  the  court  setting  forth  the  causes  for  intervening,^*"  to  whic 
an  answer  is  made,  and  rule  is  granted  to  show  cause.^'^ 

270  Fritz  V.  Evans,  13  S.  &  R.  9. 

271  Doran  v.  Avoca  Coal  Co.,  9  Kulp  479. 

272  Pardee  v.  Green,  2  Kulp  432 ;  Mevey's  Appeal,  4  Pa.  80 ;  Evans 
Meylert,  19  Pa.  402.    A  mortgagee  may  be  permitted  to  defend  in  ejec 
ment  against  his  mortgagor  who  has  absconded.     Security  B.  &  L.  Ass< 
ciation  v.  Ambrose,  6  Dist.  497. 

273  Pardee  v.  Green,  2  Kulp  432. 

274  Harris  v.  Brewster,  154  Pa.  22. 

27s    Farmers'  Mutual  Ins.  Co.  v.  New  Holland  Turnpike  Co.,  122  P 

276  Bennett  v.  Pennsylvania  R.  Co.,  17  C.  C.  189. 

277  Scott  V.  Kinney,  14  Dist.  1 19. 

278  Lewis  V.  Hunlock's  Creek  &  Muhlenberg  Tpk.  Co.,  203  Pa.  511. 

279  Doulin  V.  Doulin,  5  Kulp  302. 

280  For  forms  of  petition  see  Harris  v.  Brewster,  154  Pa.  22. 

281  Hewer's  Appeal,  127  Pa.  134. 
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23.    Parties  to  suits  arising  from  death  or  injury.(p) 

a.  Constitutional  provision. 

By  constitutional  provision,  "No  act  of  the  general  assembly 
shall  limit  the  amount  to  be  recovered  for  injuries  resulting  in 
death,  or  for  injuries  to  persons  or  property ;  and,  in  case  of  death 
from  such  injuries,  the  right  of  action  shall  survive,  and  the 
general  assembly  shall  prescribe  for  whose  benefit  such  action 
shall  be  prosecuted.  No  act  shall  prescribe  any  limitations  of 
time  within  which  suits  may  be  brought  against  corporations  for 
injuries  to  persons  or  property,  or  for  other  causes,  different  from 
those  fixed  by  general  laws  regulating  actions  against  natural 
persons;  and  such  acts  now  existing  are  avoided. "^''*  Prior  to 
this  provision  an  action  for  an  injury  done  to  a  person  did  not 
survive  against  the  personal  representative  of  the  wrongdoer.^*^'' 
This  rule  was  enforced  on  many  occasions.^'^'^ 

b.  Act  of  1851. 

The  act  of  1851^'^  provides  that  "no  action  hereafter  brought 
to  recover  damages  for  injuries  to  the  person  by  negligence  or 
default,  shall  abate  by  reason  of  the  death  of  the  plaintiff ;  but  the 
personal  representatives  of  the  deceased  may  be  substituted  as 
plaintiff  and  prosecute  the  suit  to  final  judgment  and  satisfaction. 

"Whenever  death  shall  be  occasioned  by  unlawful  violence  or 
negligence  and  no  suit  for  damages  be  brought  by  the  party  in- 
jured, during  his  or  her  life  the  widow  of  any  such  deceased, 
or,  if  there  be  no  widow,  the  personal  representatives,  may  main- 
tain an  action  for  and  recover  damages  for  the  death  thus  occa- 
sioned."^'^ 

The  right  of  action  created  by  the  latter  section  is  conditional 
on  two  concurrent  facts;  that  the  injured  party's  death  was 
caused  by  violence  or  negligence,  and  that  he  had  brought  no  suit 

p    6  Vale  18790;  s  Vale  13309- 

281a    Art.  3,  §21.    See  Chap.  33,  §10. 

281b    Kline  v.  Richards,  4  Lack.  Jur.  249. 

281C  Stroup  V.  Swarts,  12  S.  &  R.  76;  Lattimer  v.  Simmons,  13  S.  &  R. 
183;  Clarke  v.  McClelland,  9  Pa.  128;  Grimm  v.  Carr,  31  Pa.  533;  Weiss 
V.  Hunsecker,  3  Dist.  445 ;  Haggerty  v.  Morris,  2  W.  N.  C.  154. 

38(3    April  IS,  §18,  P.  L.  674,  3  Purd.  §2,  p.  3239- 

283    Ibid.,  §19,  3  Purd.  §3,  p.  3240. 
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therefor  in  his  lifetime.^^*  And  if  when  a  person  is  injured  by  th( 
negligence  of  another  and  he  brings  an  action  for  the  injuria 
sustained  and  dies  before  the  suit  is  concluded ;  his  children  hav( 
no  right  to  maintain  an  independent  action  of  their  own  under  thi 
19th  section.  In  such  a  case  the  pending  suit  must  be  prosecutec 
by  the  personal  representatives  of  the  deceased  under  the  act  o: 
1855.  Nor  may  the  children  elect  to  bring  another  action,  am 
disregard  the  pending  suit  or  discontinue  it.^*^  Again,  if  th( 
plaintiff  dies  after  the  case  is  at  issue  yet  before  trial,  his  ad- 
ministratrix may  be  substituted  as  plaintiff,  but  there  can  be  a  re- 
covery only  for  the  injury,  none  for  the  death  of  the  deceased.*" 
And  if  a  man  marries  after  his  injury  and  brings  no  suit  to  re- 
cover therefor  in  his  lifetime,  his  widow  may  maintain  such  ar 
action  after  his  death. **^ 

c.    Act  of  1855. 

Four  years  afterward,  in  1855,^**  another  act  was  passed  pro- 
viding that  the  persons  entitled  to  recover  damages  for  any  in- 
jury causing  death  shall  be  the  husband,  widow,  children  or  par- 
ents of  the  deceased,  and  no  other  relative.  As  the  action  is 
purely  statutory  it  must  be  brought  by  the  person  to  whom  the 
right  is  given.=«^  A  husband  cannot  sue  as  administrator  of  his 
deceased  wife,^=°  but  if.  he  does,  he  may  amend  his  statement  tc 
accord  with  the  act.""^ 

284  Birch  V.  Pittsburgh  &  St.  Louis  R.  Co.,  165  Pa.  339;  Taylor's  Es- 
tate, 179  Pa.  254. 

28s  Black  V.  Baltimore  &  Ohio  R.  Co.,  224  Pa.  519;  Taylor's  Estate 
:79Pa.  254. 

286  Edwards  v.  Gimbel,  202  Pa.  30;  McCafferty  v.  Pennsylvania  R.  Co. 
193  Pa.  339-  Under  the  Acts  of  1851  and  1855  two  actions  cannot  be  sus- 
tained for  the  same  injury.  Says  Justice  Fell:  "If  the  party  injured  has 
brought  an  action  and  died  it  may  be  continued  by  his  executor  or  his 
administrator  for  the  benefit  of  his  estate,  but  in  such  case  no  new  action 
can  be  brought  under  section  19  (of  the  Act  of  1851).  If  he  has  not 
brought  an  action,  the  parties  designated  by  the  Act  of  1855  may  do  sO; 
and  the  recovery  is  in  their  right."  Taylor's  Estate,  179  Pa.  254;  Mahei 
V.  Phila.  Traction  Co.,  181  Pa.  391 ;  McCafferty  Case,  193  Pa.  345. 

287  Gross  Electric  Traction  Co.,  180  Pa.  99. 

288  April  26,  185s,  P.  L.  309,  3  Purd.  §4,  p.  3241. 

289  Hoodmacher  v.  Lehigh  Valley  R.  Co.,  218  Pa.  21 ;  La  Bar  v.  New 
York,  Susq.  &  Western  R.  Co.,  218  Pa.  261. 

290  Books  V.  Danville  Borough,  95  Pa.  158. 

291  Conroy  v.  Pennsylvania  R.  Co.,  i  Pitts.  440. 
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d.    When  widow  can  sue. 

The  right  of  a  widow  to  recover  damages  for  the  death  of  her 
husband,  whether  he  be  over  or  under  age,^°^  is  vested  in  her 
alone,^^^  even  though  she  be  living  apart  from  her  husband  at  the 
time  of  his  death.^°*  If  there  are  children,  while  they  are  en- 
titled to  share  in  the  damages,  and  should  be  named  in  the  state- 
ment,^°°  she  alone  must  bring  the  suit.''''®  Should  however  they 
be  joined,  an  objection  first  raised  after  verdict,^'"  or  in  the  ap- 
pellate court,^^*  will  not  prevail.  But  a  demurrer  properly  inter- 
posed will  be  sustained.^''  And  if  they  are  joined  as  parties  and 
a  nonsuit  is  entered,  a  separate  appeal  by  the  children  in  their  own 
name  will  be  quashed.^""  Nevertheless  when  there  is  a  recovery 
in  her  name  alone,  the  record  on  appeal  may  be  amended  by  add- 
ing the  names  of  the  children.^"^  And  if  she  releases  the  damages 
for  her  own  loss,  she  is  not  estopped  from  maintaining  a  suit  for 
the  use  of  her  children.'"-  Her  right  to  sue  for  the  death  of  her 
husband  is  a  personal  one,  and  the  statement  should  not  aver  that 
she  sues  as  administratrix.'"'  But  if  she  is  both  and  sues  in  the 
wrong  capacity  the  court  should  allow  the  proper  amendment.'"* 

With  respect  to  the  children  the  act  makes  no  distinction  be- 
tween minors  and  adults,  married  and  unmarried  children.'"* 
Adults  with  homes  and  families  of  their  own  may  recover  for  the 
death  of  a  parent  if  they  can  show  a  reasonable  expectation  of 

292  Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  95. 

293  Phila.,  Wil.  &  Bait.  R.  Co.  v.  Conway,  112  Pa.  511 ;  Marsh  v.  West- 
ern N.  Y.  &  Penna.  R.  Co.,  204  Pa.  229;  Snyder  v.  Philadelphia  &  Read- 
ing R.  Co.,  9  Dist.  3 ;  Huntingdon  &  Broad  Top  R.  Co.  v.  Decker,  84  Pa. 
419;  Hoodmacher  v.  Lehigh  Valley  R.  Co.,  218  Pa.  21. 

294  Kephart  v.  Pennsylvania  R.  Co.,  16  Pa.  756. 

29s  South  Easton  Borough  v.  Reinhart,  13  W.  N.  C.  389. 

296  Haughey  v.  Pittsburgh  R.  Co.,  210  Pa.  367. 

297  South  Easton  Borough  v.  Reinhart,  13  W.  N.  C.  389 ;  Phila.,  Wil.  & 
Bait.  R.  Co.  v.  Conway,  112  Pa.  511;  Kauffman  v.  Manor  Township,  11  C. 
C.  304. 

298  Phila.,  Wil.  &  Bait.  R.  Co.  v.  Conway,  112  Pa.  5x1. 

299  Snyder  v.  Philadelphia  &  Reading  R.  Co.,  9  Dist.  3. 

300  Haughey  v.  Pittsburgh  R.  Co.,  210  Pa.  367. 

301  Hughes  V.  Williams,  17  Super.  Ct.  229. 

302  Toole  V.  Jones,  ^2  P.  L.  J.  .387. 

303  Van  Doren  v.  Pennsylvania  R.  Co.,  93  Fed.  260. 

304  Ibid.    Contra,  Lower  v.  Segal,  60  N.  J.  Law  99. 

305  Schnatz  v.  Philadelphia  &  Reading  R.  Co.,  160  Pa.  602.  • 
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pecuniary  advantage  from  the  continuance  of  the  family  rela- 
tion.^"* And  the  rule  holds  even  though  the  adult  inherited  a  larg< 
fortune.^""  But  if  a  child  is  free  by  age  or  emancipation  and  live! 
apart  from  his  parents  and  contributes  nothing  to  their  support 
he  cannot  maintain  an  action  for  the  loss  of  his  parent  by  negli 
gence.^"* 

Lastly  with  respect  to  the  parents.  If  the  decedent  left  no  wife 
and  children,  but  a  mother,  she  and  not  the  administrator,  is  th< 
proper  party  plaintiff.^"*  But  if  the  father  should  bring  a  suil 
for  the  death  of  a  minor  daughter,  leaving  neither  mother,  hus- 
band nor  children,  and  he  should  die,  his  representative  might  b« 
substituted  by  the  statute  of  1851.^^°  Parents  cannot  recovei 
damages  for  the  death  of  an  emancipated  minor  child.*^^  But  il 
he  is  not,  they  can  recover  damages  for  the  value  of  his  services 
during  minority  besides  the  expenses  caused  by  the  injury  and 
death."^ 

A  widowed  mother  can  sue  for  the  death  of  her  minor  chile 
caused  by  negligence,^"  even  though  she  has  been  married  a  sec- 
ond time  and  the  son  may  have  been  living  with  his  stepfather.'^' 
Again  if  both  mother  and  father  be  living  both  should  sue  to  re- 
cover for  the  negligent  death  of  the  minor  son,'"  but  if  the  fathei 
alone  should  sue  the  record  may  be  amended  by  adding  the 
mother's  name."*    And  this  may  be  done  even  after  the  case  has 

306  North  Pa.  R.  Co.  v.  Robinson,  44  Pa.  175;  North  Penna.  R.  Co.  v 
Kirk,  90  Pa.  15 ;  Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  95. 

307  Stabler  v.  Philadelphia  &  Reading  R.  Co.,  199  Pa.  383. 

308  Lewis  V.  Hunlock's  Creek  and  Muhlenberg  Turnpike  Co.,  203  Pa 
Sii;  Foster  v.  Turnpike  Co.,  26  C.  C.  436. 

309  Marshall  v.  Masselli,  47  P.  L.  J.  147. 

310  Haggerty  v.  Pittston  Borough,  17  Super.  Ct.  151. 

311  Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  95. 

312  Ibid. ;  Caldwell  v.  Brown,  58  Pa.  453. 

313  Pennsylvania  R.  Co.  v.  Bantom,  54  Pa.  495.  But  see  Pennsylvania 
R.  Co.  V.  Adams,  55  Pa.  499. 

314  Guella  V.  Lehigh  Valley  Coal  Co.,  28  Super.  Ct.  11. 

315  Pennsylvania  R.  Co.  v.  Keller,  67  Pa.  300;  Lehigh  Iron  Co.  v.  Rupp 
100  Pa.  95 ;  Pennsylvania  R.  Co.  v.  Zebe,  n  Pa.  420. 

316  Weaver  v.  Iselin,  161  Pa.  386;  Waltz  v.  Pennsylvania  Co.,  31  Super 
Ct.  286,  affd.  216  Pa.  165.  Such  an  amendment  may  be  made  even  aftei 
the  expiration  of  the  statutory  period  for  bringing  suit  Packman  v 
Phila.  Electric  Co.,  17  Dist.  121.  See  also  Clothier  v.  Lesley,  16  Dist 
280. 
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been  appealed  and  reversed  and  is  called  for  a  second  trial.*^' 
Nor  is  such  an  amendment  and  the  omission  of  the  use  plaintiff's 
name,  ground  for  claiming  surprise  and  continuing  the  case.*^* 
Indeed  this  amendment  may  be  made  after  the  period  of  the 
statute  of  limitations  whenever  no  new  cause  of  action  is  thereby 
introduced  ;^"  but  an  amended  statement  will  not  be  allowed  set- 
ting up  an  entirely  different  theory,  charging  a  different  kind  of 
negligence  based  on  a  different  relation  of  the  parties,  after  the 
statute  has  become  a  bar.^^"  For  example,  while  an  amendment 
will  be  permitted,  correcting  the  name  of  a  party  who  was  sued 
under  the  wrong  name,  an  amendment  will  not  be  allowed  substi- 
tuting another  party .'^'^ 

e.    When  executor  or  administrator  can  sue. 

Where  the  plaintiff  dies  before  he  has  filed  his  declaration  the 
suit  may  be  continued  by  statute  by  his  executors  and  the  declara- 
tion must  be  in  the  names  of  the  original  parties.^^^  And  this  is 
proper  where  the  plaintiff  dies  between  the  issuing  of  the  first 
and  alias  writs.^^^  After  an  administrator  has  reduced  the  goods 
of  his  intestate  to  his  possession  and  sold  them  he  may  sue  for 
the  debt  in  his  own  right,  and  if  he  names  himself  as  adminis- 
trator this  is  surplusage.^^*  And  if  one  of  two  executors  who 
has  been  charged  with  the  whole  personal  estate  dies,  his  per- 
sonal representatives  are  the  proper  parties  to  bring  suit  against 
the  administrator  of  his  coexecutor,  and  not  the  administrator 
de  bonis  non  of  the  original  testator.'^^ 

If  a  promissory  note  under  seal  is  drawn  payable  to  A'.,  his 
wife,  or  his  heirs,  and  she  dies  before  her  husband,  the  suit  upon 

317  Bracken  v.  Pennsylvania  R.  Co.,  222  Pa.  410, 

318  Ibid. 

319  Holmes  v.  Pennsylvania  R.  Co.,  220  Pa.  189;  Sontum  v.  Mahoning 
&  Shenango  R.  Co.,  226  Pa.  230;  Waltz  v.  Pennsylvania  R.  Co.,  216  Pa. 
165;  Bracken  v.  Pennsylvania  R.  Co.,  222  Pa.  410. 

320  Coyne  v.  Lakeside  Electric  Co.,  227  Pa.  496. 

321  Wright  V.  Eureka  Tempered  Copper  Co.,  206  Pa.  274. 

322  Act  April  13,  1791,  3  Sm.  L.  28,  and  Act  Feb.  24,  1834,  P.  L.  70, 
I  Pnrd.  §126,  note  (u)  p.  iiio;  Clow  v.  Brown,  i  Yeates  324;  Haussman 
V.  Reiss,  33  L.  I.  83. 

323  Smith  V.  Hiester,  11  W.  N.  C  353- 

324  Stephens  v.  Cotterell,  99  Pa.  188. 
32s    Shelby  v.  Dailey,  2  S.  &  R.  g4& 
326    Yeany  v.  Yeany,  12  Dist.  439. 
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his  death  should  be  properly  brought  by  the  husband's  adminis- 
trator.^^' And  if  an  executor  pay  a  claim  for  which  his  testatoi 
was  surety,  he  may  maintain  an  action  for  reimbursement  againsi 
his  principal  debtor  in  his  own  name  without  stating  his  repre- 
sentative character.'^' 

A  father's  right  of  action  against  the  employer  of  his  minoi 
son  for  damages  caused  by  negligence  survives  to  the  father's 
administrator.^^^  But  the  right  of  action  given  to  the  surviving 
relatives  of  a  person  whose  death  has  been  caused  by  negligence 
does  not  belong  to  the  administrator .^^° 

The  act  of  1834^^"  giving  to  personal  representatives  the  righl 
to  prosecute  actions  in  which  their  decedent  was  a  party  plaintifl 
is  still  in  force  and  therefore  an  action  begun  by  a  husband  tc 
recover  damages  for  the  loss  of  the  services  of  his  wife  through 
a  negligent  injury  to  her  not  resulting  in  death  may  be  "prose- 
cuted" by  his  administratrix  "as  fully  as  such  decedent  mighl 
have  done  if  he  had  lived."^^^ 

f.    Act  of  1895. 

In  189s  another  act  was  passed  providing  that  "whenever  ar 
injury  not  resulting  in  death  shall  be  wrongfully  inflicted  upor 
the  person  of  the  wife,  and  a  right  of  action  for  such  wrongful 
injury  accrues  to  the  wife,  and  also  to  the  husband,  these  twc 
rights  of  action  shall  be  redressed  in  only  one  suit  brought  in  tht 
names  of  the  husband  and  the  wife."^^^ 

"Either  the  husband  or  the  wife  may  waive  his  or  her  right  oi 
action,  and  his  or  her  failure  to  join  in  the  suit  within  twentj 
days  after  service  of  a  rule  to  join,  or  be  barred,  shall  be  con- 
clusive evidence  of  such  waiver;  but  if  both  join  in  the  suit 
separate  verdicts  shall  be  rendered,  one  verdict  determining  the 
right  of  the  wife  and  the  other  verdict  determining  the  right  oi 
the  husband,  and  separate  judgments  shall  be  entered  thereor 
v/ith  the  right  to  separate  executions.  The  rule  herein  referrec 
to  may  be  entered  by  the  court  of  its  own  motion."^^* 

327  O'Brian  v.  Coskrey,  4  Yeates  105. 

328  Simon  V.  Scheppers,  4  C.  C.  565. 

329  Books  V.  Danville  Borough,  95  Pa.  158. 

330  Feb.  24,  §26,  P.  L.  78,  2  Purd.  §126,  p.  mo. 

331  Smith  V.  Lehigh  Valley  R.  Co.,  232  Pa.  456. 

332  May  8,  P.  L.  54,  3  Purd.  §10.  p.  3247. 

333  Ibid.,  §11,  p.  3247- 
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This  statute  is  mandatory  and  only  one  suit  can  be  brought.'^* 
"Formerly,"  says  Justice  Mitchell,^^^  "when  separate  actions  were 
brought,  and  tried  at  different  times  before  different  juries,  the 
latter  were  apt  to  duplicate  the  damages.  In  the  husband's  ac- 
tion, generally  tried  first,  the  injury  and  suffering  of  the  wife 
were  naturally  part  of  the  evidence  to  show  the  extent  of  her  hus- 
band's deprivation  of  her  services  and  the  jury's  sympathies  with 
her  inevitably  if  not  altogether  consciously  influenced  his  dam- 
ages. Then  when  her  action  came  to  trial  the  jury,  if  they  hap- 
pened to  hear  of  the  other  verdict,  were  always  carefully  told 
that  it  did  not  include  anything  for  the  wife.  The  evil  was  not 
only  real  but  in  practice  substantial." 

A  slander  of  the  wife  is  not  such  an  injury  within  the  intent 
of  the  statute  and  separate  actions  must  be  brought  by  husband 
and  wife  for  the  injury  each  has  suffered.^^* 

Again,  if  she  has  been  deserted  by  her  husband  she  may  main- 
tain a  separate  action  in  her  own  name  to  recover  damages  for 
personal  injuries  to  herself.'^^  And  if  the  fact  of  desertion  is 
established  at  the  trial  that  is  enough,  it  need  not  be  averred  in  her 
statement.^'* 

Likewise  a  deserted  wife,^^^  or  a  widowed  mother,^*"  who  is 
supporting  a  minor  child  may  maintain  an  action  in  her  own  name 
to  recover  for  the  loss  of  his  services  caused  by  a  negligent  in- 
jury.   This  is  by  virtue  of  the  act  of  1895.^"    As  she  is  by  the 

334  Donoghue  v.  Consolidated  Traction  Co.,  201  Pa.  181. 

"It  matters  not,"  said  Sterrett,  C.  J.,  in  Rockwell  v.  Waverly  & 
Athens  Traction  Co.,  187  Pa.  568,  580,  "that  the  husband  and  wife,  as  in 
this  case,  had  each  brought  a  separate  suit.  They  each  had  a  separate 
right  of  action  which  it  was  the  privilege  of  either  to  assert.  That  right 
is  distinctly  recognized  by  the  act,  which  contemplates  nothing  more  than 
that  the  two  rights  of  action  be  redressed  in  one  suit,  without  reference 
to  when  suit  was  originally  brought.  The  consolidation  of  suits,  *  *  is 
evidently  contemplated  by  the  act,  and  as  a  general  rule  it  should  be 
allowed  by  the  court  on  such  terms  as  to  costs,  etc.,  as  in  each  case  may 
be  just  and  reasonable." 

335  Ibid.,  p.  182. 

336  Fero  V.  Contreaso,  13  Dist.  394. 

337  Orbin  v.  Stevens,  13  Super.  Ct.  591. 

338  Ibid. 

339  O'Brien  v.  City  of  Philadelphia,  215  Pa.  407. 

340  Cro  vley  v.  Pennsylvania  R.  Co.,  231  Pa.  286. 

341  June  26,  189s,  P.  L.  316,  2  Purd.  §75,  P-  1885. 
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common  law  under  no  obligation  to  support  her  children,  she  has 
no  corresponding  right  to  their  services.  The  law  of  1895  re- 
versed the  rule  in  cases  in  which  she  contributes  toward  their 
support.  But  in  cases  in  which  she  did  not  support  them  the 
common  law  rule  still  prevailed  and  she  could  bring  no  action  in 
her  own  name  to  recover  for  an  injury  caused  by  negligence  until 
perhaps  1897."^ 

24.  Consolidation  of  actions,  (q) 

The  assembly  that  year  ^*^  provided  "that  whenever  any  injury, 
not  resulting  in  death,  shall  be  wrongfully  inflicted  upon  the  per- 
son of  a  child,  and  a  right  of  action  for  such  wrongful  injury  ac- 
crues to  the  child  and  also  to  the  parent,  these  two  rights  of  ac- 
tion shall  be  redressed  in  only  one  suit  brought  in  the  names  of 
the  parent  and  child."  Under  this  section  only  one  suit  can  be 
brought  by  a  parent  and  a  minor  child  for  the  injury,  and  if  ar 
action  is  brought  by  the  father  in  his  own  name  and  another  as 
father  and  not  friend,  both  actions  may  be  joined,  as  "the  suit 
should  have  been  originally  begun  with  both  the  parties."'** 

25.  Plaintiffs  who  may  join  in  tort.(r) 

In  respect  of  the  parties  who  may  join  as  plaintiffs  in  an  actior 
ex  delicto,  it  is  to  be  observed,  that  regularly  where  two  or  mon 
are  jointly  entitled,  or  have  a  joint  interest,  they  may  join  in  th< 
same  action  ;'*^  but  two  persons  cannot  join  in  an  action  of  fals< 
imprisonment,  assault  and  battery,  or  slander,  except  for  slandei 
of  title,  and  for  words  spoken  of  them  in  the  way  of  their  trade  ;'*' 
and  if  too  many  persons  be  made  co-plaintiffs,  the  objection,  ap 
pearing  on  the  record,  or  in  evidence  at  the  trial,  is  f  atal.'*^  Wher( 
there  are  several  owners  of  a  chattel,  all  must  join  in  the  action 
and  if  one  sue  separately  for  his  aliquot  share,  or  proportion  o: 
interest  in  it,  the  defendant  may  give  the  joint  interest  of  th( 

q    9  Vale  26606. 

r    6  Vale  18807;  7  Vale  21 186. 

342  Kelly  V.  Pittsburgh  &  Birmingham  Traction  Co.,  204  Pa.  623. 

343  May  12,  P.  L.  62,  3  Purd.  p.  3248,  §15.  See  Chap.  17,  Part  1\ 
vol.  I,  p.  650. 

344  Cook  V.  Conestoga  Traction  Co.,  13  Dist.  271. 

345  Schuylkill  Navigation  Co.  v.  Farr,  4  W.  &  S.  362. 

346  2  Saund.  116  a,  117  a;  Bash  v.  Sommer,  20  Pa.  159. 

347  I  Chit.  PI.  54. 
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others  in  evidence,  in  mitigation  of  damages ;  but  he  cannot  avail 
himself  of  the  omission  to  unite  the  other  tenants  in  common  in 
the  suit,  to  defeat  the  action,  otherwise  than  by  pleading  it  in 
abatement.'** 

In  cases  of  joint  and  several  contracts  the  question  is  not  al- 
ways easy  to  decide  how  suit  shall  be  brought.  The  general  prin- 
ciple however  is  clear  that  whenever  an  obligation  is  undertaken 
by  two  or  more  the  presumption  is  that  it  is  a  joint  obligation 
or  right.  Words  of  joinder  are  not  needful  for  this  purpose,  on 
the  other  hand  there  should  be  words  of  severance  in  order  to 
produce  a  several  responsibility  or  right.'*'  The  presumption 
however  is  rebutted  when  the  obligation  contains  words  of  sever- 
ance showing  an  intention  by  the  parties  to  create  an  obligation 
that  should  be  several  as  well  as  joint.'^"  Thus  an  obligation  re- 
cited that  one  person  as  principal  and  another  as  surety  are  held 
and  firmly  bound  to  a  third  person  in  a  sum  stated  "for  the  pay- 
ment whereof  said  principal  binds  himself,  his  heirs,  executors, 
administrators  and  assigns,  and  the  said  surety  binds  himself 
and  his  successors  firmly  by  these  presents."  The  defendant  de- 
murred that  the  bond  was  a  purely  joint  one  and  was  sustained 
by  the  lower  court.  The  supreme  court  however  reversed  the 
other  holding  that  the  bond  was  joint  and  several.''^  In  the 
Pittsburgh  case  suit  was  brought  against  186  defendants  who 
demurred  on  the  ground  that  their  liability  was  several,  and  were 
sustained  by  the  lower  court  and  reversed  by  the  higher.  Both 
are  recent  cases  and  illustrate  the  difficulty  of  the  question.'"^ 

If  one  of  the  parties  plaintiff  to  a  joint  action  fails  to  make  out 
a  case,  or  commits  acts  which  estop  him  from  asserting  his  claim, 
the  right  to  a  joint  recovery  is  defeated  and  the  action  falls.'"' 
And  if  a  tenant  by  the  courtesy  executes  an  oil  lease  without  the 
remainderman  joining  in  the  lease  and  subsequently  the  three  re- 
maindermen bring  a  joint  action  of  trespass  against  the  lessee  to 
recover  damages  for  the  taking  of  oil,  and  there  is  sufficient  evi- 

348  Wheelwright  v.  Depeyster,  l  Johns.  471 ;  Backenstoss  v.  Stabler, 
33  Pa.  251 ;  Deal  v.  Bogue,  20  Pa.  228. 

349  Pittsburgh  v.  King,  206  Pa.   153;   Morrison  v.  American  Surety 
Co.,  224  Pa.  41. 

350  Ibid. 

351  Morrisbn  v.  American  Surety  Co.,  224  Pa.  4I,. 

352  206  Pa.  193- 

353  Mcintosh  V.  Dierken,  222  Pa.  612. 
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dence  to  constitute  an  estoppel  against  one,  but  not  against  th( 
others,  a  joint  recovery  is  defeated,  and  a  verdict  and  judgmen 
for  the  defendant  will  be  sustained.^'* 

26.    Defendants  in  tort.(s) 

In  actions  for  torts,  the  person  who  committed  the  injury 
either  by  himself  or  his  agent,  is  in  general  the  defendant.  Al 
personsi  are  liable  to  be  sued  for  their  own  tortious  acts  uncon 
nected  with,  or  in  disaffirmance  of  a  contract,  and,  therefore 
though  an  infant  cannot,  in  general,  be  sued  in  an  action  in  fonr 
ex  contractu,  unless  for  necessaries,  he  is  liable  for  all  torts  com 
mitted  by  him,  as  for  slander  or  assault,  and  in  detinue  01 
trover  :^^°  but  if  the  action  be  grounded  on  a  contract,  the  plain- 
tiff shall  not,  by  changing  the  form  of  the  action  into  an  actior 
for  a  tort,  vary  the  liability  of  the  infant.^^*  An  action  lies 
against  any  person  who  was  a  party  to  a  trespass  or  conversion 
or  assisted  in  it,  or  directed  it  to  be  done,  or  subsequently  assented 
to  it  ;^"  and  a  master  or  principal  is  liable  for  the  negligence,  mis- 
conduct or  fraud  of  his  servant  or  agent,  while  acting  in  his  em- 
ployment, or  within  the  authority  delegated  to  him,  and  for  tht 
acts  of  a  sub-agent,  or  servant  of  the  agent  ;''*  but  not  for  an  act 
beyond  his  authority,  as  where  the  agent  or  servant  is  only  au- 
thorized to  sell,  and  he  makes  a  false  affirmation  or  warranty  ir 
relation  to  the  goods  f'^  nor  for  the  wilful  trespass  of  his  ageni 
or  servant,  committed  without  his  command  or  assent;'*"  but  a 
sheriff  is  liable  civiliter  for  the  extortion,  wilful  trespass,  or  othei 
tort  of  his  deputy,  although  he  never  recognized  the  act;  and  it  is 

s    7  Vale  21 191. 

354  Mcintosh  V.  Rapp,  222  Pa.  606. 

355  I  Chit.  PI.  6s ;  McGee  v.  Willing,  31  L.  I.  37. 

356  Penrose  v.  Curren,  3  R.  351;  Wilt  v.  Welsh,  6  W.  9.  But  see 
Vasse  V.  Smith,  6  Cr.  226,  where  an  infant  supercargo,  though  held  no( 
liable  for  goods  intrusted  to  him,  in  an  action  on  the  case  for  breach  oi 
his  instructions,  was  held  liable  in  trover,  though  the  goods  were  delivered 
to  him  under  a  contract,  and  though  they  were  not  converted  to  his  owr 
use. 

357  Frantz  v.  Lenhart,  56  Pa.  365;  McGill  v.  Ash,  7  Pa.  397;  Welsh  v 
Cooper,  8  Pa.  217;  McMurtrie  v.  Stewart,  21  Pa.  322;  Drake  v.  Kiely,  93 
Pa.  492;  Ritter  v.  Sieger,  105  Pa.  400;  Bower  v.  Burk,  13  Pa.  146;  Mc- 
Closkey  v.  Powell,  123  Pa.  62 ;  Whitney  v.  Backus,  149  Pa.  29. 

358  Shaw  V.  Reed,  9  W.  &  S.  72 ;  Hays  v.  Millar,  77  Pa.  238. 

359  Gibson  v.  Colt,  7  Johns.  390. 

360  Snodgrass  v.  Bradley,  2  Gr.  43. 
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no  objection,  that  it  is  of  a  criminal  nature,  for  which  the  deputy 
might  be  answerable  criminaliter.'"* 

27.  Actions  for  tort  to  the  property  held  jointly. 

An  action  for  a  tort  to  property  held  jointly  or  in  common, 
does  not  in  general  lie  between  the  tenants ;  this  rule,  and  some  of 
the  exceptions  to  it,  have  already  been  referred  to  in  speaking  of 
the  actions  of  trespass  and  trover.  THe  assignee  of  an  estate  is 
not  liable  for  an  injury  committed  in  the  time  of  the  former 
owner,  though,  if  he  continue  a  nuisance  previously  erected,  he 
is  liable  to  an  action  for  such  continuance.'*' 

28.  Election  by  plaintiffs  of  joint  tort  feasors. 

Where  a  tort  is  the  joint  act  of  several  persons,  the  plaintiff 
has  an  election  either  to  sue  them  all,  or  one  or  any  number  of 
them,  or  to  bring  separate  suits  against  each;'**  as,  for  a  joint 
trespass,'"*  or  the  joint  publication  of  a  libel,'""  but  a  joint  action 

361  Hazard  v.  Israel,  i  Binn.  240;  Wilbur  v.  Strickland,  i  R.  458; 
Overholtzer  v.  McMichael,  10  Pa.  139. 

362  Com.  Dig.  "Action  on  the  Case  for  Nuisance,"  B ;  Brown  v.  Rail- 
road Co.,  12  N.  Y.  486;  Conhocton  Stone  Road  v.  Railroad  Co.,  51  N.  Y. 
673. 

363  Cotton  V.  Huidekoper,  2  P.  &  W.  149;  Kennedy  v.  Philipy,  13  Pa. 
407;  Klauder  v.  McGrath,  3S  Pa.  128;  Philadelphia  v.  Collins,  68  Pa.  106; 
Mann  v.  Weiand,  815^  Pa.  243;  Allegheny  v.  Campbell,  107  Pa.  530; 
North  Manheim  Township  v.  Arnold,  119  Pa.  380;  Gates  v.  Pennsylvania 
R.  Co.,  150  Pa.  so;  Downey  v.  Phila.  Traction  Co.,  161  Pa.  251;  Goorin  v. 
Allegheny  Traction  Co.,  179  Pa.  327;  Burk  v.  Howley,  179  Pa.  539;  Tur- 
ton  V.  Powelton  Electric  Co.,  185  Pa.  406;  McKenna  v.  Citizens  Gas  Co., 
198  Pa.  31;  Rahenkamp  v.  Phila.  Traction  Co.,  14  Super.  Ct.  635. 

A  master  of  a  vessel  who  concerts  with  the  mate  in  an  unlawful  attack 
on  a  seaman  can  be  sued  jointly  with  the  mate  in  trespass.  Wedman  v. 
Kendall,  14  W.  N.  C.  157. 

364  Ibid.  In  trover  against  husband  and  wife,  it  is  proper  to  allege  a 
joint  conversion;  they  may  be  jointly  charged  with  a  conversion  of  the 
plaintiff's  goods,  as  they  may  with  a  joint  assault  and  battery,  or  in  gen- 
eral, with  any  other  tort,  in  which  they  were  joint  participants.  Such 
action  is  joint  and  several  in  its  nature,  and  there  may  be  a  verdict  and 
judgment  against  one  and  in  favor  of  the  other.  Stewart  v.  Dearing,  36 
L.  I.  276. 

36s  Thomas  v.  Rumsey,  6  Johns.  26.  In  a  joint  action  for  the  publi- 
cation of  a  libel,  there  must  be  evidence  of  a  combination  between  the 
defendants  to  commit  the  wrong  complained  of;  but  the  plaintiff  may 
have  a  verdict  against  one  only  of  the  defendants,  if  he  alone  were  guilty. 
Leidig  V.  Bucher,  74  Pa.  65.    And  see  Bard  v.  Yohn,  26  Pa.  485. 
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cannot  be  maintained  against  several  persons  for  speaking  thi 
same  words.'^'  If  the  plaintiff  elect  to  bring  separate  suits,  h( 
may  recover  against  each  defendant,  but  he  can  only  have  oni 
satisfaction,  and  satisfaction  obtained  from  one  defendant  ma] 
be  pleaded  by  the  other  in  bar  of  the  action  against  him.^*'  Th( 
omission,  as  defendants,  of  the  other  wrongdoers,  is  not  even  j 
ground  for  a  plea  in  abatement,  which  can  only  be  in  those  casei 
where  regularly  all  the  parties  ought  to  be  joined,  and  not  where 
the  plaintiff  may  join  them  all,  or  not,  at  his  election ;  and  even  il 
it  appear  from  the  plaintiff's  pleadings,  that  the  act  was  dom 
jointly  by  the  defendant  and  another,  he  cannot  avail  himself  ol 
it  in  any  way.^*'  There  is,  however,  a  distinction  between  per- 
sonal actions  of  tort,  and  such  actions  where  they  concern  rea 
property.  Therefore,  if  only  one  tenant  in  common  be  sued  ir 
trespass,  trover  or  case,  for  anything  respecting  the  land  held  ir 
common,  he  may  plead  the  tenancy  in  common  in  abatement;^*' 
but  this  rule  does  not  apply  where  the  title  to  land  cannot  com< 
in  question ;  thus,  where  the  act  complained  of  consists  in  a  mal- 
feasance, as  if  the  defendants  have  erected  a  nuisance  on  theii 
land,  no  advantage  can  be  taken  of  the  nonjoinder,  for,  in  sucl 
case,  their  title  cannot  come  in  question,  and  they  are  equally 
liable,  whether  they  have  a  right  in  the  land  or  not ;  but  where  the 
tort  consists  in  the  omission  of  some  act,  which  as  owners  thej 
were  bound  to  perform,  then  all  must  be  joined,  as,  in  such  case 
the  title  to  realty  will  come  in  question,  that  is,  whether  the  de- 
fendants by  reason  of  their  ownership,  were  bound  to  perform'  the 
act,  for  the  omission  of  which  the  action  is  brought.^"*  If  several 
persons  be  made  defendants  jointly,  where  the  tort  could  not  in 
point  of  law  be  joint,  they  may  demur,  or  move  in  arrest  of  judg- 

366  Glass  V.  Stewart,  10  S.  &  R.  222 ;  Carvill  v.  Cochran,  i  Phila.  399. 

367  Livingston  v.  Bishop,  i  Johns.  290;  Thomas  v.  Rumsey,  6  Johns 
26;  Knox  V.  Work,  i  Bro.  loi;  Duane  v.  Mierken,  4  Yeates  437;  Kuhn  v 
North,  10  S.  &  R.  399;  Kennedy  v.  Philipy,  13  Pa.  407;  Seither  v.  Phila 
Traction  Co.,  125  Pa.  397;  Dicken  v.  Balback,  9  Dist.  449. 

368  I  Saund.  291  e. 

369  Rose  v.  Oliver,  2  Johns.  365.  Nor  can  he  call  on  the  other  wrong- 
doer for  contribution.  Pearson  v.  Skelton,  i  M.  &  W.  504;  Andrews  v 
Murray,  33  Barb.  354.  But  this  doctrine  does  not  apply,  where  the  par- 
ties, though  joint  wrongdoers,  are  not  in  pari  delicto.  Chicago  v.  Rob- 
bins,  2  Black  418;  Rochester  v.  Montgomery,  9  Hun  394;  s.  c.  72  N.  Y.  65 

370  Low  V.  Mumford,  14  Johns.  426. 
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ment,  or  bring  a  writ  of  error ;  but  the  objection  may  be  removed 
by  the  plaintiff  taking  a  verdict  against  one  only,  or  if  damages  be 
assessed  against  each,  by  entering  a  nolle  prosequi  as  to  one,  after 
the  verdict  and  before  judgment.'^^  In  other  cases,  where,  in 
point  of  law,  several  persons  may  be  jointly  guilty  of  the  same 
offence,  the  joinder  of  too  many  as  defendants  constitutes  no 
objection,  and  one  of  them  may  be  acquitted,  and  a  verdict  taken 
against  the  others.*'" 

If  a  suit  is  brought  against  a  number  of  defendants  for  a  joint 
tort,  and  the  evidence  shows  that  one  or  more  of  them  was  not  a 
participator,  a  discontinuance,  nonsuit  or  verdict  in  his  favor  is 
proper  f^  and  a  joint  verdict  may  be  rendered  against  those  who 
are  liable.'^*  But  if  no  concert  of  action  is  shown,  and  therefore 
no  joint  tort,  formerly  the  action  could  not  be  sustained  because 
the  remedy  for  a  separate  tort  was  regarded  as  a  different  cause 
of  action.''^  In  Leidig  v.  Bucher'^'  Justice  Agnew  gave  the  rea- 
sons on  which  the  distinction  was  founded  declaring  that  "as  a 
matter  of  plain  justice,  where  there  is  no  concert  or  joint  action, 
each  should  respond  for  his  own  wrong  only."  But  since 
his  day  the  courts  have  reached  better  ground.  The  cause  of 
action  may  be  the  same,  whether  arising  from  the  joint  or  sepa- 
rate action  of  individuals,  as  Justice  Mestrezat  has  clearly  shown 
in  Booth  v.  Dorsey.'^'  The  tort  in  that  case  was  in  the  careless 
and  negligent  construction  of  a  building  whereby  some  bricks 
(not  gold  bricks)  fell  and  injured  a  man.  If  the  statement 
wrongly  describe  how  the  injury  occurred,  it  may  now  be 
amended  to  square  with  the  evidence  developed,  subject  to  the  de- 

371  Weakly  v.  Royer,  3  W.  460.  And  see  Smith  v.  Bradley,  16  L.  I. 
188. 

372  I  Chit :  PI.  74-5 ;  Stewart  v.  Bearing,  36  L.  I.  276. 

373  Minnich  v.  Lancaster  &  Lititz  R.  Co.,  203  Pa.  632;  Howard  v. 
Union  Traction  Co.,  195  Pa.  391;  Wiest  v.  Electric  Traction  Co.,  200 
Pa.  148,  152.  The  rule  applies  to  an  action  against  husband  and  wife. 
Hynes  v.  Riehl,  20  Montg.  126.  Where  a  joint  tort  is  alleged  there  can- 
not be  a  recovery  without  proof  of  a  wrongful  act  in  which  both  de- 
fendants participated.  Gilfillan  v.  King,  239  Pa.  395;  Wiest  v.  Electric 
Traction  Co.,  200  Pa.  148. 

374  Wiest  V.  Electric  Traction  Co.,  200  Pa.   148. 

375  Wiest  v.  Electric  Traction  Co.,  200  Pa.  148.  See  Harris  v.  Rich- 
ardson, 10  Dist.  460. 

376  74  Pa.  67. 

377  202  Pa.  381. 
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fendant's  right  to  a  continuance."*  If  however  he  fails  to  amend 
his  statement  at  the  trial,  so  that  there  is  no  agreement  betweer 
the  allegation  and  proof  then  a  nonsuit  is  proper.^"  In  the 
Booth  case  Justice  Mestrezat  remarked  that  "the  cause  of  action 
alleged  in  both  statements  was  the  performance  of  the  same  acl 
in  the  same  negligent  way.  The  only  difference  between  the  twc 
statements  was  that  in  the  original  the  tort  was  alleged  to  have 
been  the  joint  act  of  three  firms,  while  in  the  amended  statemeni 
it  was  laid  as  the  separate  act  of  the  appellees.  This  did  not  con- 
stitute a  change  in  the  cause  of  action." 

Thus  by  allowing  an  amendment  the  plaintiff  is  saved  from 
failure.  "His  position,"  says  Justice  Potter,""  "becomes  practi- 
cally the  same  as  though  a  separate  action  had  been  brought  in 
the  first  instance,  and  to  this  he  had  always  been  liable."  By  giv- 
ing the  defendant  the  benefit  of  a  continuance,  he  is  liable  to 
meet  the  evidence  against  himself  alone,  freed  from  the  embar- 
rassment of  codefendants  with  whom  he  should  never  have  been 
joined.  Of  course  the  granting  of  the  continuance  as  in  other 
cases  rests  in  the  sound  discretion  of  the  trial  judge,  yet  its  al- 
lowance under  such  circumstances  is  so  manifestly  proper  as  to 
make  it  the  rule.°'^ 

2g.    Actions  against  a  municipality  and  an  individual  for  a  tort. 

A  joint  action  of  trespass  however  cannot  be  brought  against  a 
municipality  and  a  property  owner  to  recover  damages  for  per- 
sonal injuries  caused,  for  example,  by  a  defective  sidewalk."' 
The  plaintiff  can  sue  either  the  municipality  or  the  owner,  but  not 

378  Minnick  v.  Lancaster  &  Lititz  R.  Co.,  203  Pa.  632;  Hart  v.  Alle- 
gheny Co.  Light  Co.,  201  Pa.  234;  Booth  v.  Dorsey,  202  Pa.  381;  Rowland 
V.  Philadelphia,  202  Pa.  so. 

379  Sturzebecker  v.  Inland  Traction  Co.,  211  Pa.  156. 

380  Rowland  v.  Philadelphia,  202  Pa.  50.  52-  "Where  an  action  i; 
brought  against  more  than  one  for  a  wrong  done,  in  order  to  recovei 
against  all  a  combination  or  joint  act  of  all  must  be  proved,  but  if  it  turn; 
out  on  the  trial  that  one  only  was  concerned,  the  plaintiff  may  recovei 
as  if  such  one  had  been  sued  alone,  and  in  such  case  the  conspiracy  i: 
nothing  as  to  sustaining  the  action,  the  foundation  being  the  actual  dam 
age  done  to  the  plaintiff."  McCollum,  J.,  Fellman  v.  Ryan,  168  Pa.  484 
491;  Laverty  v.  Vanarsdale,  65  Pa.  507;  Collins  v.  Cronin,  117  Pa.  35. 

381  Ibid. 

382  Button  V.  Lansdowne  Borough,  198  Pa.  563 ;  Brookville  Borougl 
y.  Arthurs,  130  Pa.  501, 
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both  jointly  because  their  measure  of  responsibility  is  very  dif- 
ferent,'*^ that  of  the  owner  being  primary  and  absolute,  that  of 
the  borough  secondary  and  supplemental.'"*  But  if  a  party  is  in- 
jured by  the  concurrent  tort  of  two  he  may  sue  either,  nor  is  his 
right  affected  by  any  consideration  of  primary  or  secondary  duties 
of  the  tort  feasors  as  between  themselves.''^ 

On  the  other  hand  a  joint  action  cannot  be  brought  against  a 
township  and  a  street  railway  company  to  recover  damage  caused 
by  a  defective  street  and  tracks  if  there  was  no  concert  of  action 
between  them.""'  Nor  will  a  joint  action  lie  against  two  for 
verbal  slander.'"  And  in  a  joint  suit  for  trespass  in  which  only 
one  of  them  is  proved  liable,  judgment  may  be  rendered  against 
him."'  But  independent  trespassers  are  severally  not  jointly 
liable  for  their  acts,  although  the  general  consequences  of  their 
independent  operations  have  become  united  in  one  result."* 

30.    Actions  of  tort  relating  to  conspiracy. 

In  actions  ex  delicto  some  other  applications  of  the  general 
principle  may  be  stated.  In  a  case  against  two  or  more  for  con- 
spiracy if  the  tort  be  actionable  whether  committed  by  one  or 
more  recovery  may  be  had  against  one;  otherwise  if  the  tort  be 
actionable  only  when  committed  by  two  or  more.'*"  In  trovef 
against  husband  and  wife,  a  joint  conversion  can  be  laid.'*^  Con- 
certed action  between  a  constable  and  creditors  may  render  them 
jointly  liable,  they  may  therefore  be  properly  joined  in  an  action 
of  trespass  for  a  wrongful  levy  whereby  other  creditors  are  in- 
jured.'*^ 

383  Ibid. 

384  Ibid.,  Lohr  v.  Philipsburg  Borough,  156  Pa.  246;  Duncan  v.  City 
of  Philadelphia,  173  Pa.  550;  Mintzer  v.  Hogg,  192  Pa.  137. 

38s    Gates  V.  Pennsylvania  R.  Co.,  150  Pa.  50. 

386  Goodman  v.  Coal  Township,  206  Pa.  621.  A  new  venire  was 
granted  with  the  right  to  amend  the  statement  and  elect  one  of  the  de- 
fendants for  further  procedure.    Ibid. 

387  Stich  v.  Todd,  11  Montg.  70. 

388  Yost  v.  Yost,  23  Lane.  L.  Rev.  180,  a  suit  before  a  justice. 

389  Hartman  v.  Scranton  Steel  Co.,  s  Lack.  Jur.  339. 

390  Collins  v.  Cronin,  117  Pa.  35;  Rundell  v.  Kalbfus,  125  Pa.  123. 

391  Stewart  v.  Bearing,  36  L.  I.  276. 

392  Hurwitz  v.  Kelly,  28  Super.  Ct.  104. 
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31.  Amendment  of  statement,  (t) 

When  in  an  action  of  trespass  "where  a  joint  tort  is  alleged  i 
must  be  proved,  and  if  the  proof  is  only  of  a  tort  by  one  de 
fendant  or  of  separate  torts  by  different  defendants  the  actioi 
cannot  be  sustained  against  any  of  them.  In  such  cases  the  plain 
tiff  may  amend  his  declaration  and  proceed  against  the  part; 
liable  under  the  proofs  adduced,  subject  to  the  defendant's  righ 
to  a  continuance."'*^ 

"As  joint  tort  feasors  are  jointly  and  severally  liable  for  injurie 
caused  by  their  torts,  and,  as  between  themselves,  no  contributioi 
exist,  one  of  them  has  no  cause  to  complain  because  in  an  actioi 
against  the  two,  the  trial  judge  directed  a  verdict  in  favor  of  thi 
other."'" 

32.  Contribution  between  joint  feasors. 

Again,  as  between  joint  tort  feasors  no  action  can  be  sustaine< 
for  contribution.'"^  Thus  a  borough  through  its  street  committei 
and  engineer  retained  control  over  the  work  of  a  contractor 
Through  the  joint  negligence  of  the  borough  and  contractor  a  per 
son  was  injured.  Nevertheless  the  borough  could  not  compel  thi 
contractor  to  contribute  towards  the  judgment  it  was  compellec 
to  pay  the  injured  person.'**  Moreover  when  a  satisfaction  ha: 
been  received  from  one  of  several  joint  tort  feasors  all  are  thereby 
discharged."'  Thus  if  a  woman  brings  an  action  of  trespasi 
agamst  a  subcontractor  for  her  husband's  death  which  is  settlec 
and  discontinued,  she  cannot  sue  the  principal  contractor  for  thi 
same  thing.  If  she  does  the  record  in  the  first  suit  will  be  a  com 
plete  bar  to  recover  in  the  second.'*' 

33.  Joint  debtor's  representative  cannot  be  sued  with  survivors. 

If  a  joint  debtor  dies  before  suit  is  brought,  his  personal  repre 

t    I  Vale  659;  7  Vale  21327. 

393  Fell,  J.  Minnich  &  Lancaster  v.  Lititz  Electric  R.  Co.,  203  Pa 
632;  Wiest  v.  Electric  Traction  Co.,  200  Pa.  148;  Rowland  v.  Philadel 
phia,  202  Pa.  50. 

394  Turton  v.  Powelton  Electric  Co.,  185  Pa.  406.  See  Bunting  \ 
Hogsett,  139  Pa.  363,  377;  Dean  v.  Pennsylvania  R.  Co.,  129  Pa.  514,  S20. 

395  Turton  v.  Powelton  Electric  Co.,  185  Pa.  406. 

396  Oakdale  Borough  v.  Gamble,  201  Pa.  289. 

397  Seither  v.  Phila.  Traction  Co.,  125  Pa.  397;  Fox  v.  Northern  Lib 
erties,  3  W.  &  S.  103. 

398  Peterson  v.  Wiggins,  230  Pa.  631. 
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sentative  cannot  be  sued  with  the  survivors ;  but  if  he  dies  after- 
ward, the  plaintiff  either  may  bring  bring  in  his  personal  repre- 
sentative, or  proceed  against  the  survivors.'®®  If  he  pursues  the 
former  course  and  sues  the  survivor  and  the  representatives  of 
the  deceased,  the  plaintiff  may  obtain  judgment  against  all.*"" 
This  is  authorized  by  the  statute  of  1861.*°^  The  plaintiff  how- 
ever is  not  required  to  bring  in  the  representatives  of  the  deceased 
defendant  before  proceeding  to  trial  against  the  survivors;  the 
statute  is  simply  permissive.*"^  The  statute  also  prevents  the 
abatement  of  a  suit  pending  before  arbitrators  during  which  one 
of  the  joint  defendants  dies  after  an  adjournment  and  before  the 
filing  of  an  award.*"^  Nor  does  an  action  against  three  for  con- 
spiracy abate  by  the  death  of  two  of  them  ;*""*  but  prior  to  1895 
it  could  proceed  only  against  the  survivors.*"^  By  that  statute 
however  an  action  against  several  for  negligence  survives  against 
the  representatives  of  those  who  die  while  the  suit  is  pending.*"* 
In  ejectment  however  the  executor  of  a  partner  who  was  one  of 
the  defendants  need  not  be  brought  in,  because  the  title  devolves 
on  the  surviving  partners.*"'  In  replevin  also  the  administrators 
one  of  the  several  defendants  need  not  be  substituted.*"* 

With  respect  to  joining  defendants  separate  actions  cannot  be 
maintained  against  parties  to  a  joint  contract,*"®  but  two  persons 
who  jointly  receive  money  belonging  to  another  are  liable  to  him 
in  a  joint  action.*^"  In  a  suit  against  two  on  a  joint  contract, 
ordinarily  there  can  be  no  recovery  against  one,  because  neither 
is  liable  if  the  contract  was  not  the  joint  contract  of  both,  and  it 

399  Cithers  v.  Clark,  158  Pa.  6i6;  Dingman  v.  Ararink,  "jy  Pa.  114; 
Ash  V.  Guie,  97  Pa.  493 ;  Ensminger  v.  Finkey,  S  Dist.  358. 

400  Alcorn  v.  Cook,  loi  Pa.  213 ;  McCauley  v.  Cook,  13  W.  N.  C.  453 ; 
Strause  v.  Braunreuter,  14  Super.  Ct.  125. 

401  March  22,  P.  L.  186,  i  Purd.  §12,  p.  228. 

402  Ash  V.  Guie,  97  Pa.  493;  Machette  v.  Magee,  9  Phila.  24;  Hollen- 
bach  V.  Moore,  i  W.  N.  C.  192. 

403  Pier  V.  Oakes,  5  Luz.  L.  R.  25. 

404  Ebener  v.  Bell,  2  Wood.  186. 

40s  Hagarty  v.  Morris,  2  W.  N.  C.  IS4- 

406  Ibid. 

407  Oram  v.  Rothermel,  98  Pa.  300. 

408  Harter  v.  Hicks,  4  Kulp  107. 

409  Bonner  v.  Luhman,  6  Kulp  97. 

410  Hettinger  v.  Speck,  3  Lane.  L.  Rev.  33 ;  Hettinger  v.  Lemberger,  i 
C.  C.  665.    See  Speck  v.  Hettinger,  4  At.  168. 
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is  only  when  one  sets  up  a  defense  that  the  other  cannot  use  ths 
the  case  is  otherwise.  If  one  defendant  pleads  infancy  or  " 
certificate  in  bankruptcy,"  "ne  unques  executor,"  "that  he  was 
surety  in  the  contract  and  that  he  has  been  discharged  in  equit 
by  the  conduct  of  the  creditor ;"  and  succeeds  in  maintaining  hi 
plea,  a  judgment  in  his  favor  does  not  relieve  the  defaulted  co 
defendant  and  in  such  case  there  is  no  contradiction  in  th 
record.*^^ 

A  sheriff  who  fails  to  pay  money  into  court  and  distributes  th 
fund  to  the  injury  of  the  lien  creditor,  may  be  sued  for  the  los 
without  joining  his  bondsman  in  the  action.*^^  But  a  lessee  an( 
his  surety  should  be  sued  jointly  on  a  covenant  to  pay  rent;*' 
and  a  trustee,  must  be  joined  with  the  guardian  in  a  suit  affectinj 
the  trust  property  of  a  minor. *^*  Likewise  the  husband  and  wifi 
should  be  joined  in  a  suit  to  recover  the  surplus  of  a  life  insur 
ance  policy  where  the  former  was  assignee  of  a  note  and  the  lat 
ter  of  the  policy  securing  it.*'* 

In  an  action  of  trespass  vi  et  armis  against  several  defendants 
one  of  whom  dies,  his  executors  cannot  be  brought  on  the  recor( 
by  scire  facias  and  substituted  in  place  of  the  decedent.*"  Th( 
statute  of  1861*"  does  not  apply  to  such  a  case.  The  plaintif 
however  may  pursue  the  executor  in  an  independent  action.*' 
But  a  scire  facias  cannot  issue  against  the  personal  representa 
tives  of  a  deceased  joint  defendant  without  joining  the  survivor.*" 

34.    When  principal  and  surety  cannot  be  joined,  nor  lessee  and  as 
signee. 

A  principal  and  surety  who  has  executed  separate  contracts 
cannot  be  joined.*""    Nor  does  a  joint  action  lie  against  the  lessei 

411  Orlady,  J.,  Wolff  v.  Wilson,  28  Super.  Ct.  511,  518;  Sevanzej 
V.  Parker,  go  Pa.  441 ;  Wist  v.  Jacoby,  62  Pa.  no. 

412  Enterline  v.  Comrey,  15  C.  C.  627. 

413  Philadelphia  v.  Reeves,  48  Pa.  472. 

414  Mathews  v.  Stephenson,  6  Pa.  496. 

415  Heberoth  v.  Unangst,  182  Pa.  59. 

416  Cowell  V.  Pitcher,  13  C.  C.  583.    See  7  Vale  21 194. 

417  March  22,  P.  L.  186,  i  Purd.  §12,  p.  228. 

418  Cowell  V.  Pitcher,  13  C.  C.  583. 

419  Millard  v.  Greeves,  10  W.  N.  C.  222;  Dowling  v.  McGregor,  91  Pa 
410.  ■'  ■' 

420  Krauss  v.  McGlone,  3  W.  N.  C.  272. 
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of  an  oil  lease  and  his  assignee  to  recover  monthly  payments  ;*^^ 
nor  against  both  agent  and  principal,  resting  on  different  liabil- 
ities, the  former  for  example  on  an  express  contract  and  the  lat- 
ter on  an  implied  one  ;*"^  nor  can  a  joint  action  be  maintained  by 
an  indorsee  against  two  or  more  indorsers  ;*''^  nor  against  the 
makers  of  a  note  who  are  severally  liable  only  for  one-tenth  of 
the  amount;*^*  nor  against  the  maker  and  indorser.*^^  Nor  can 
one  who  is  jointly  liable  with  others  as  surety  on  a  bond,  after 
paying  it,  enforce  contribution  by  a  joint  action  against  his  asso- 
ciates;*^* he  must  proceed  severally  against  them.  Nor  can  an 
administrator  be  joined  with  another  person  as  defendant  in  an 
action  of  rent  which  accrued  after  the  decedent's  death,*''^  nor 
can  stockholders  of  a  corporation  in  a  suit  to  fix  their  individual 
liability.*^*  Finally,  in  a  plaintiff's  declaration  filed  after  an  ap- 
peal from  the  judgment  of  a  justice,  he  need  not  account  for  the 
nonjoinder  of  a  defendant  who  did  not  appeal.*^' 

35.    Married  women,  (u) 

A  married  woman  may  sue  and  be  sued,  the  act  of  1893"°  de- 
claring that  hereafter  she  "may  sue  and  be  sued  civilly  in  all  re- 
spects and  in  any  form  of  action  and  with  the  same  effect  and 
results  and  consequences  as  an  unmarried  person,  but  she  may 
not  sue  her  husband,  except  in  a  proceeding  for  divorce,  or  in  a 
proceeding  to  protect  or  recover  her  separate  property  whenso- 
ever he  may  have  deserted  or  separated  himself  from  her  with- 
out sufficient  cause,  or  may  have  neglected  or  refused  to  support 
her,  nor  may  he  sue  her,  except  in  a  proceeding  for  divorce,  or 
in  a  proceeding  to  protect  or  recover  his  separate  property  when- 

u    7  Vale  2x164. 

421  Glasgow  V.  Griffith,  39  P.  L.  J.  181. 

422  Martin  v.  Sander,  18  Lane.  L.  Rev.  357. 

423  Wolf  V.  Hostetter,  182  Pa.  292. 

424  National  Bank  of  Phoenixville  v.  Buckwalter,  214  Pa.  289;  Costi- 
gan  V.  Lunt,  104  Mass.  217. 

425  Fawcett  V.  Fell,  ^^  Pa.  308;  Wampler  v.  Lysle,  50  P.  L.  J.  39; 
Bryfogel  v.  De  Rone,  6  North.  82.  See  First  Nat.  Bank  of  York  v. 
Kohler,  20  York  28. 

426  Given  v.  Newton,  30  C.  C  284. 

427  James  v.  Kurts,  23  Super.  Ct.  304. 

428  Youghiogheny  Shaft  Co.  v.  Evans,  72  Pa.  331. 

429  Shelly  V.  Kuestner,  19  Super.  Ct.  219. 

430  Act  June  8,  §3,  P.  L.  34S.  3  Purd.  §69,  p.  2461. 
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soever  she  may  have  deserted  him,  or  separated  herself  from 
him  without  sufficient  cause,  nor  may  she  be  arrested  or  im- 
prisoned for  her  torts." 

By  virtue  of  this  act  she  may  recover  for  her  personal  services 
by  suit  without  the  intervention  of  her  husband,  and  her  hus- 
band's name  in  the  caption  would  be  mere  surplusage. *^^  She 
may  sue  for  a  wrong  done  to  her,  and  her  husband  cannot  control 
the  suit  or  appeal  from  the  result.*^-  A  consequence,  as  we  have 
seen,  of  this  change  in  the  law  is,  the  bar  of  the  statute  of  limita- 
tions runs  against  her  right  of  action  as  if  she  were  unmar- 
ried.*'* 

But  there  are  some  limitations  on  her  right  to  sue,  for  example, 
she  cannot  bring  a  suit*'*  or  bill  in  equity*'^  against  her  husband 
during  coverture  to  recover  on  a  note,  or  for  slander,*'®  but,  a 
bill  in  equity  will  lie  to  restrain  execution  or  judgments  confessed 
by  her  husband  aimed  at  depriving  her  of  dower  and  mainte- 
nance,*'' and  to  recover  her  property  which  he  has  obtained  from 
her  through  duress  and  fraud.*'* 

The  law  endows  her  with  larger  rights  when  he  has  deserted, 
or  refuses  to  support  her  without  sufficient  cause.  She  may  then 
sue  for  her  separate  estate,*'^  and  he  may  agree  to  pay  monthly 
for  her  maintenance.**"    While  the  lower  courts  have  thus  held  on 

431  Rhodes'  Appeal,  156  Pa.  337;  Nuding  v.  Urich,  169  Pa.  289;  Yoke 
V.  Shopf,  16  Lane.  L.  Rev.  276;  Kelly  v.  Eckenstein,  31  C.  C.  651;  McMan- 
aman  v.  Klock,  9  C.  C.  302;  Rincer  v.  Oatman,  14  Lane.  L.  Rev.  201; 
Goldbeck  v.  Brady,  4  C.  C.  169. 

432  Walker  v.  City  of  Philadelphia,  195  Pa.  168;  Fero  v.  Contreaso, 
13  Dist.  394. 

433  Nissley  v.  Brubaker,  192  Pa.  388;  Hick's  Estate,  7  Super.  Ct.  274, 
affmg.  6  Dist.  682. 

434  Gillan  V.  West,  232  Pa.  74;  Small  v.  Small,  129  Pa.  366;  Kennedy 
V.  Knight,  174  Pa.  408. 

435  Johnston  v.  Johnston,  7  Dist.  555. 

436  Mink  V.  Mink,  16  C.  C.  189. 

437  Sigle  v.  Seigley,  9  Kulp  471. 

438  Heckman  v.  Heckman,  215  Pa.  203 ;  McKendry  v.  McKendry,  131 
Pa.  24. 

439  Kline  v.  Kline,  2  Blair  Co.  187. 

440  Moorehouse  v.  Moorehouse,  7  Super.  Ct.  287;  Rodenbaugh  v, 
Rodenbaugh,  48  P.  L.  J.  285.  While  conceding  her  right  to  sue  for  hei 
maintenance  under  the  law  of  1879,  some  courts  hold  that  this  right  has 
been  repealed  by  the  law  of  1893.  Houston  v.  Houston,  4  Dist.  248; 
Johnston  v.  Johnston,  7  Dist.  555 ;  Hicks'  Estate,  7  Super.  Ct.  274. 
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several  occasions,  the  supreme  court  has  held  that  if,  in  an  action 
by  a  wife  against  her  husband  to  recover  for  money  expended  by 
her  to  maintain  herself  during  his  alleged  desertion,  "it  ap- 
pears that  the  parties  separated  by  mutual  consent  under  written 
agreement  her  right  of  action  is  not  clear."**^  Again,  if  she  has 
been  deserted  by  her  husband  she  may  maintain  an  action  in  her 
own  name  for  the  death  by  negligence  of  her  minor  son.**^  She 
may  also  sue  in  her  own  name  to  recover  damages  for  the  loss 
of  her  earning  power  in  the  future  sustained  through  physical 
injury.*'' 

36.    Joinder  of  husband  and  wife. 

The  criterion  whether  an  action  may  be  brought  in  the  name  of 
the  husband  and  wife,  or  the  husband  alqne,  has  been  held  to  be 
this:  whether,  on  the  husband's  death,  it  would  survive  to  the 
wife?  If  it  would,  the  action  might  be  in  the  name  of  both;  if 
it  would  not,  it  must  be  in  the  name  of  the  husband  alone.***  In 
a  declaration  in  ejectment  for  the  wife's  lands,  it  was  determined, 
she  must  be  joined  as  a  party;  and  it  was  not  enough,  for  the 
action  to  be  rightly  entitled,  if  in  the  body  of  the  writ  the  right 
of  possession  were  asserted  merely  to  be  in  the  husband.**" 
Where  a  legacy  was  left  to  a  married  woman,  whose  husband  had 
deserted  her,  and  from  whom  she  was  subsequently  divorced  from 
the  bonds  of  matrimony,  and  after  the  divorce,  she  demanded 
payment  of  the  legacy  from  the  executors  of  the  will,  which  they 
refused,  on  the  ground  that  the  husband  was  alone  entitled  to  it, 
he  having  never  claimed  it,  and  it  being  uncertain  whether  he 
were  dead  or  living,  it  was  held,  that  the  wife  was  entitled  to  re- 
cover.**' Where  they  join  in  an  action,  in  right  of  the  wife,  ad- 
vantage may  be  taken,  on  the  general  issue,  of  the  woman  being 
the  wife  of  another  person,  and  not  of  the  plaintiff.**' 

A  husband  and  wife  cannot  bring  a  joint  action  for  a  slander 
uttered  against  the  wife  alone.***    Nor  can  several  persons  join 

441  Curtis  V.  Curtis,  200  Pa.  255. 

443  Kee  V.  Pennsylvania  R.  Co.,  169  Pa,  95. 

443  Schmelzer  v.  Chester  Traction  Co.,  2i8  Pa.  2q. 

444  Fairchild  v.  Chaustelleux,  8  W.  412. 

445  Atkinson  v.  Rittenhouse,  s  Pa.  103. 

446  Wintercast  v.  Smith,  4  R.  177. 

447  Lopez  v.  Mayor,  i  Yeates  551. 

448  Fero  V.  Contreaso,  13  Dist.  394. 
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as  common  informers  in  a  special  action.***  More  generally  ai 
action  cannot  be  joint  if  it  is  shown  that  one  plaintiff  is  not  en 
titled  to  recover.*^'' 

Again,  if  a  husband  and  wife  are  jointly  sued  in  trespass 
but  the  evidence  shows  that  the  act  was  solely  the  husband's,  ; 
rule  for  a  new  trial  after  a  verdict  for  the  plaintiff  will  be  dis 
charged  on  his  entering  a  nolle  prosequi  as  to  the  wife,  otherwise 
it  will  be  made  absolute.*"^ 

The  statutes  do  not  change  the  common  law  rule  with  respec 
to  the  earnings  of  a  wife  acquired  by  her  for  services  renderei 
about  her  household  duties  or  when  assisting  her  husband;  ii 
these  cases  they  continue  to  belong  to  him,  and  neither  she  nor  he 
creditors  can  assert  a  right  to  them  by  an  action  at  law."^  Bu 
when  she  engages  at  labor  or  in  business  in  her  own  right  and  no 
as  wife,  then  the  income  derived  therefrom  is  her  own  for  whici 
she  may  maintain  an  action  in  her  own  name.*^° 

As  a  married  woman  may  be  sued  as  if  she  were  a  femm( 
sole,*"*  therefore  in  a  suit  against  her  for  the  price  of  a  sewinj 
machine  or  for  taxes,*""  the  joinder  of  her  husband  is  mere  sur 
plusage.*"" 

37.    Minors,  (v) 

A  minor  must  be  sued  under  the  protection  of  his  guardian.*" 
In  a  suit  therefore  against  a  father  and  his  minor  child  a  judg 
ment  against  the  latter  is  void  notwithstanding  a  general  appear 
ance.*°*    And  where  an  adult  and  minor  are  joined  as  defendant: 

V    7  Vale  21 169. 

449  Commonwealth  v.  Winchester,  3  Clark  34. 

450  McDonald  v.  Simcox,  98  Pa.  619. 

451  Melleresh  v.  Eden,  13  Dist.  13. 

452  Standen  v.  Pennsylvania  R.  Co.,  214  Pa.  189;  Readdy  v.  Sha 
mokin  Borough,  137  Pa.  98;  Henry  v.  Klopper,  147  Fa.  178;  Baker  v 
North  East  Borough,  151  Pa.  234;  Kelly  v.  Mayberry  Township,  154  Pa 
440;  Needing  v.  Urich,  169  Pa.  289;  Platz  v.  McKean  Township,  178  Pa 
601. 

453  Rhodes'  Appeal,  156  Pa.  337;  Eshleman  v.  Wilson,  20  Dist  1016 
Prey  v.  Reinsmith,  7  C.  C.  115;  Morrison  v.  Nipple,  39  Super.  Ct  184. 

454  Littster  v.  Littster,  151  Pa.  474;  Leslie  v.  Carr,  s  Dist.  541 ;  Rinee 
V.  Oatman,  14  Lane  L.  Rev.  201. 

455  Guersey  v.  Argus,  6  Kulp  3a 

456  Hunt  V.  Bennett,  10  C.  C.  427. 

457  McDevitt  v.  Ridgeway,  5  Montg.  119. 

458  Brown  v.  Downing,  137  Pa.  569. 
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and  joint  tort  feasors  in  an  action  quare  clausun  fregit  and  his 
minority  is  not  discovered  until  after  the  verdict,  the  court  may 
enter  a  nolle  prosequi  as  to  the  minor  and  permit  the  verdict  and 
judgment  to  stand  against  the  other  defendant.*^"  But  the  act 
of  1836  providing  the  method  of  procedure  in  actions  against 
minors  does  not  apply  to  a  scire  facias  sur  mortgage,  only  to  real 
actions.**" 

To  establish  a  mother's  cause  of  action  to  sue  for  the  wages 
of  a  minor  child,  he  must  be  actually  living  with  and  supported 
by  his  mother.*'^ 

38.    Corporations.(w) 

A  corporation  must  be  sued  by  its  corporate  name,  and  not  its 
officers.**^  It  must  be  made  a  defendant  in  proceedings  for  re- 
voking its  charter.**'  Before  a  suit  can  be  brought  in  his  own 
name  to  assert  the  rights  of  a  corporation  by  a  stockholder  in 
his  own  name,  he  must  make  a  demand  on  the  corporation  to 
bring  the  suit.  The  demand  may  be  useless,  and  usually  is  so, 
nevertheless  the  demand  must  be  made  and  averred.*** 

If  a  corporation  is  managed  by  a  committee  during  the  read- 
justment of  its  affairs,  they  can  bring  a  joint  action  against  it 
for  their  services.**®  And  a  corporation  must  be  joined  in  an 
action  against  the  directors  of  a  mutual  life  insurance  company 
for  misapplying  money  intended  to  be  paid  to  a  beneficiary.*** 

Nor  can  a  receiver  sue  in  his  own  name  on  a  cause  of  action 
which  accrued  before  his  appointment,**^  nor  should  the  action 
be  brought  in  the  name  of  the  corporation  to  his  use  as  receiver. 
The  action  should  be  brought  in  the  name  of  the  corporation  "in 
the  hands  of  the  receiver,"  as  " Co.  in  the  hands  of  a  re- 

w    7  Vale  21 149;  2  Vale  4295. 

459  Crane  v.  Lynch,  27  Super.  Ct.  565. 

460  Kennedy  v.  Boker,  159  Pa.  146. 

461  Franz  v.  Riehl,  4  Dist.  627. 

462  Scranton  I.  &  B.  Co.  v.  Easterline,  i  Lack.  Jur.  109;  Bullock  v. 
GafBgan,  100  Pa.  276. 

463  Commonwealth  v.  Gray's  Mutual  Fire  Ins.  Co.,  8  Dauph.  47. 

464  Law  V.  Fuller,  217  Pa.  439;  Helton  v.  Newcastle  R.  Co.,  128  Pa. 
Ill;  Wolf  V.  Pennsylvania  R.  Co.,  195  Pa.  91;  Pellio  v.  Bulls  Head  Coal 
Co.,  231  Pa.  157. 

46s    Dallas  V.  Columbia  L  &  S.  Co.,  158  Pa.  444. 

466  Brown  v.  Orr,  112  Pa.  233. 

467  See  Singerly  v.  Fox,  75  Pa.  112. 
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ceiver,  v.  B."*"  And  whenever  a  suit  is  brought  against  a  re 
ceiver  leave  of  court  so  to  do  must  first  be  obtained.*®' 

With  respect  to  an  unincorporated  association,  the  suit  may  b 
brought  in  the  name  of  some  of  the  members  on  behalf  of  them 
selves  and  all  others  interested  in  the  association,  naming  it.*' 
This  is  the  usual,  and  also  the  better  way.  But  the  suit  ma; 
be  brought  in  the  name  of  the  association  by  some  of  its  mem 
bers.*'^  The  former  method  is  also  used  in  bills  of  equity.*"  / 
suit  cannot  be  maintained  in  the  name  simply  of  an  unincor 
porated  society.*"  If  however  no  objection  is  raised  until  aftei 
trial,  the  court  will  permit  an  amendment  adding  the  names  oi 
proper  parties.*^*  Lastly  if  the  use  plaintiff  is  the  party  in  in- 
terest, objection  cannot  be  taken  that  the  legal  plaintiff  is  an  un- 
incorporated association.*'* 

A  suit  for  the  recovery  of  a  penalty  under  a  borough  ordinance 
should  be  in  the  corporate  name  of  the  borough  and  not  in  the 
name  of  the  burgess  to  the  borough's  use.*"  And  a  township 
may  sue  on  a  bond  given  to  its  road  commissioners  by  name.*" 
A  suit  also  for  repairing  roads  should  be  against  the  township, 
and  not  against  the  supervisors.*'' 

39.    Description  of  parties. 

In  all  legal  proceedings,  the  parties,  plaintiffs  and  defendants, 
should  be  brought  by  name  on  the  record,  and  it  is  irregular  to 

468  Hyneman  v.  Ruch,  18  Dist  68. 

469  Melaney  v.  Atkins,  4  Dist.  644. 

470  Liederkranz  Singing  Society  v.  Germania  Turn-Verein,  163  Pa. 
265;  Powell  V.  Dunn,  7  Dist.  275;  Virtue  v.  loka  Tribe,  s  Dist.  634; 
Sparks  v.  Husted,  5  Dist.  189. 

471  Ibid. 

472  Maisch  v.  Order  of  Americus,  223  Pa.  199;  Fletcher  v.  Gawanese 
Tribe,  9  Super.  Ct.  393;  Sharrow  v.  Yohoghany  Lodge,  8  Dist.  616;  Cen- 
tral Printing  &  Pub.  House  v.  Gross,  19  Dist.  877. 

473  Methodist  Episcopal  Church  v.  Williamson,  10  Del.  150. 

474  Ibid. 

475  Washington  Camp  v.  Funeral  Benefit  Association,  8  Dist.  198. 

476  Morgan  v.  Fisher,  i  Pa.  L.  I.  Rep.  113;  Chief  Burgess  of  Mari- 
etta Borough  V.  Hiestand,  15  Dist.  18;  Commonwealth  v.  Weachter,  22 
Montg.  198;. Commonwealth  v.  Maurer,  22  Montg.  33. 

477  Anderson  v.  Hamilton  Township,  25  Pa.  75.  See  Dyer  v.  Cov- 
ington Township,  28  Pa.  186. 

478  Laughlin  v.  Greene  Township,  i  Pa.  J.  L.  Rep.  112;  Shea  v.  Plains 
Township,  7  Kulp  554. 
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omit  the  names,  or  part  of  the  names,  of  any  of  them;  but  this 
irregularity  is  not  always  matter  of  error,  and  there  are  some 
instances  which  form  exceptions  to  the  general  rule.  In  the  de- 
scription of  a  party  to  a  writ,  junior  or  younger  is  no  part  of  the 
name ;  but  merely  an  addition  by  use,  and  serving  for  a  conveni- 
ent distinction,  when  a  father  and  a  son  have  each  of  them  the 
same  Christian  name  and  surname,  or  when  two  persons  of  the 
same  name  and  occupation  reside  in  the  same  town.*"  And  it 
seems  not  to  be  necessary  to  state  such  addition  in  a  writ,  except 
in  the  case  where  there  is  a  father  and  a  son  of  the  same  name, 
and  the  son  is  made  defendant;  and  other  words  describing  the 
defendant  as  the  son  are  equivalent;  even  in  this  case,  if  the  de- 
scritpion  be  omitted,  and  the  right  defendant  appear  and  plead, 
he  cannot  afterwards  object  for  the  uncertainty.  Where  the  omis- 
sion respects  the  plaintiff,  it  is  not  a  circumstance  which  can  be 
taken  advantage  of  in  abatement ;  but,  if  at  all,  it  must  be  by  ob- 
jecting to  written  evidence  offered  in  support  of  the  action,  if 
there  be  any  variance ;  and,  perhaps,  even  in  that  respect,  a  vari- 
ance in  the  addition  or  description  of  the  person  would  be  imma- 
terial: at  any  rate,  he  would  be  allowed  to  amend  his  writ  and 
declaration,  by  adding  junior  to  his  name,  so  as  to  conform  them 
to  his  evidence.  It  is  irregular,  to  bring  an  action  for  or  against 
a  company,  without  naming  all  the  parties ;  yet  this  will  not  be  an 
objection  in  a  court  of  error;  for  after  verdict,  a  party  suing 
or  being  sued  by  the  name  of  A.  B.  &  Co.,  will  be  presumed  to 
be  in  fact  of  that  name.*'"  So,  there  is  a  decided  case,  in  which 
"the  widow  M.  and  son,"  was  considered  as  the  name  and  cogno- 
men of  a  party ;  and  it  was  said,  that  the  objection,  in  such  case, 
ought  to  have  been  taken  by  plea  in  abatement.*'^  So,  too,  of  a 
misnomer  of  the  defendant;  if  he  appear  and  plead  by  his  right 
name,  the  objection  will  be  cured.*'^    So,  where  two  partners,  one 

479  Kincaid  v.  Howe,  lo  Mass.  203. 

480  Porter  v.  Cresson,  10  S.  &  R.  257 ;  s.  p.  Morse  v.  Chase,  4  W.  456 ; 
Seitz  V.  Buffum,  14  Pa.  (iii.  See  McKinney  v.  Mehaffy,  7  W.  &  S.  278; 
Ridgway's  Appeal,  15  Pa.  177. 

481  Duncan,  J.,  in  10  S.  &  R.  258.  See  also  i  Stark.  47.  But  a  suit 
cannot  be  maintained  in  the  name  of  "the  heirs  of  A.,  by  their  agent." 
Frankem  v.  Trimble's  Heirs,  s  Pa.  520.  And  a  promise  to  the  "guardians 
of  the  minor  children  of  A.,"  is  a  promise  to  the  minors,  and  should  be 
sued  in  their  name.    Carskadden  v.  McGhee,  7  W.  &  S.  140. 

482  Gilbert  v.  Nantucket  Bank,  5  Mass.  97.  See  Whittier  v.  Gould,  8 
W.  485. 
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ostensible,  the  other  dormant,  agreed  by  private  articles  of  co 
partnership,  to  transact  business  in  the  name  of  the  ostensibl 
partner,  Nathan  Smith,  but  the  business  was  carried  on  in  thi 
name  of  N.  Smith,  it  was  held,  in  an  action  against  both  partners 
on  a  contract  made  in  the  name  of  N.  Smith,  that,  to  avail  them 
selves  of  this  objection,  they  should  plead  it  in  abatment,  and  tha 
they  could  not  make  it  the  ground  of  a  nonsuit  at  the  trial.*" 

And  where  the  narr.,  in  an  action  for  breach  of  promise,  aver 
red  the  defendant  to  have  married  subsequently  one  Anne,  th( 
name  being  laid  under  a  videlicet,  it  was  held,  that  it  was  not  ; 
fatal  variance  that  the  true  name  was  Hannah.***  The  insertioi 
or  the  omission  of  one  or  more  of  several  Christian  names,  01 
their  initials,  is  a  matter  of  indifference,  as  the  law  knows  0: 
but  one  Christian  name.**'  The  Christian  and  surnames  of  thi 
plaintiffs  should  regularly  correspond  in  the  affidavit  to  hold  t( 
bail  (if  the  original  process  be  a  capias)  and  the  writ;  as,  if  then 
be  a  variance  or  omission,  it  might  be  said  that  they  were  not  th( 
same  plaintiffs;  but  a  variance  between  the  affidavit  to  hold  tc 
bail  and  the  writ,  the  former  omitting,  the  latter  containing,  th( 
Christian  names  of  the  plaintiffs,  is  not  a  sufficient  reason  to  dis 
charge  the  bail,  after  bail  has  been  perfected.**'  Where  the  de 
fendant's  name  is  set  forth  in  the  original  writ  with  a  middk 
initial,  whereas,  in  fact,  he  has  no  middle  name,  it  seems,  tha 
the  plaintiff  may  declare  against  him  in  his  right  name,  notwith 
standing  the  error  in  the  writ,  and,  in  case  of  nonappearance,  ma] 
take  judgment  against  him  by  default.*"  And  it  may  be  consid 
ered  as  settled,  that  the  omission  of  the  initial  letter  of  a  party'! 
name  is  not  fatal.***  By  the  act  of  4th  May,  1852,  all  question! 
as  to  variance  of  names  of  plaintiffs  or  defendants  are  put  to  rest 
the  court  having  power  under  that  act  to  amend  in  all  such  cases 

40.    Parties  must  have  actual  existence. 

In  order  to  maintain  a  suit  the  parties  plaintiff  or  defendan 

483  Mifflin  V.  Smith,  17  S.  &  R.  167.  And  see  Jones  v.  Fegely,  . 
Phila.  I. 

484  Moritz  v.  Melhorn,  13  Pa.  331. 

48s    Bratton  v.  Seymour,  4  W.  329;  Paul  v.  Johnson,  9  Phila.  32. 

486  Robeson  v.  Thompson,  8  N.  J.  Eq.  97. 

487  Hartshorn  v.  Mercer,  3  Clark  505. 

488  Knabb's  Appeal,  10  Pa.  186.  Except,  perhaps,  as  to  the  indexini 
of  a  judgment.    See  Wood  v.  Reynolds,  7  W.  &  S.  406. 
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must  have  an  actual  or  legal  existence.*'"  The  full  Christian 
name  and  surname  of  the  party  plaintiff  should  be  given."" 
though  a  designation  of  the  plaintiff  by  his  initials  is  sufficient  if 
the  full  surname  is  given.*"^  But  a  party  cannot  be  compelled 
to  come  into  court  as  plaintiff.*"^  If  a  suit  be  against  a  bank 
which  is  designated  as  the  "Citizens  Bank,"  this  will  suffice 
though  the  correct  name  was  "Citizens  Bank  of  Philadelphia."*'" 
When  a  party  begins  proceedings  in  a  certain  capacity  he  will  be 
will  be  presumed  to  thus  act  even  though  he  may  not  so  appear  on 
the  record.*** 

The  name  of  the  legal  plaintiff  cannot  be  added  by  amendment 
if  his  right  of  action  has  been  barred  by  the  statute  of  limita- 
tions.*°*  New  parties  cannot  be  added  unless  mistake  or  some 
other  sufficient  reason  is  shown.*"*  And  when  judgment  is  ob- 
tained against  one  of  several  joint  debtors  on  whom  process  was 
served,  it  is  irregular  subsequently  to  bring  in  other  joint  debtors 
by  alias  ;*"  by  the  act  of  1830  a  new  suit  must  be  brought  against 
them.*"'  But  irregularity  of  process  in  bringing  in  a  new  party 
is  cured  by  appearance  and  plea.*"" 

On  appeals  from  the  judgment  of  a  justice  names  may  be  added. 
On  an  appeal  however  from  a  judgment  for  violating  an  ordi- 
nance, the  court  will  not  allow  the  record  to  be  amended  by  add- 
ing the  name  of  another  defendant,  if  notice  was  not  served  on 
the  additional  defendant,  but  on  the  attorney  of  the  first  defend- 

489  Northumberland  Co.  Bank  v.  Eyer,  60  Pa.  436;  McConnell  v. 
Appollo  Sav.  Bank,  146  Pa.  79;  Hoflfman  v.  Faulk,  5  Dist.  774;  7  Vale 
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496  Confair  v.  Stoddart  Coal  Co.,  3  Sch.  L.  R  189. 
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499  Kennedy  v.  Erdman,  150  Pa.  427. 
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ant.*""  And  when  a  judgment  has  been  recovered  against  a  de- 
fendant and  his  wife,  without  naming  her,  the  common  pleas  can- 
not, after  the  filing  of  the  transcript,  amend  the  record  by  adding 
the  name  of  the  wife  as  a  party.'"^ 

41.    When  objections  to  misnomer  must  be  raised,  (x) 

An  objection  to  the  misnomer  of  the  plaintiff  cannot  be  raised 
after  pleading  to  the  merits  f^  a  plea  in  abatement  is  the  corred 
step,  which,  as  we  have  seen,^"^  must  be  filed  in  proper  course 
A  plea  of  abatement  is  waived  by  delay  even  though  the  questior 
be  raised  in  the  affidavit  of  defense.*"*  Advantage  of  nonjoindei 
can  be  taken  only  in  the  same  manner  f^  the  defendant  may  ob- 
ject to  a  misjoinder  on  the  general  issue,*"*  but  not  on  appeal.'"' 
The  defect  however  may  be  remedied  by  amendment.  Thus  ii 
there  be  a  misjoinder  of  defendant  in  a  suit  against  partners,  ii 
may  be  avoided  by  amendment  even  after  verdict.*"*  Or,  in  ar 
action  against  a  landlord  and  constable  for  wrongful  distress,  ii 
the  plaintiff  is  seeking  to  recover  against  the  constable  only,  th( 
appellate  court  may  permit  an  amendment  striking  out  the  land 
lord's  name.*""  If  a  wife  has  been  sued  with  her  husband,  hei 
name  may  be  stricken  off  after  the  rule  for  judgment  for  want  oi 
a  sufficient  affidavit  of  defense  has  been  discharged.*^"  If  sev 
eral  parties  have  been  joined  by  mistake  as  parties  defendant 
and  the  real  party  has  filed  an  affidavit  of  defense,  the  record  ma] 
be  amended  by  striking  out  the  mistaken  names  and  judgmen 
may  be  then  be  entered  against  the  real  party  in  interest  for  wan 

X    7  Vale  2 12 12. 

500  Chester  v.  Baltimore  &  Ohio  R.  Co.,  27  Super.  Ct.  206,  revg.  < 
Del.  316. 

501  Doerr  v.  Graybill,  24  Super.  Ct.  321. 

502  Freeland  v.  Penna.  Ins.  Co.,  94  Pa.  504;  Northumberland  Cc 
Bank  v.  Eyer,  60  Pa.  436;  Potter  v.  McCoy,  26  Pa.  458. 

503  Chap.  18,  §8,  Vol.  I,  p.  678. 

504  Washington  Camp  v.  Funeral  Benefit  Association,  8  Dist.  198 
York  Flour  Mill  Co.  v.  Gallatin,  10  York  183. 

505  Chorpenning  v.  Royce,  58  Pa.  474;  Collins  v.  Smith,  78  Pa.  423. 

506  McDonald  v.  Simcox,  98  Pa.  619. 

507  Phila.,  Wil.  &  Bait.  R.  Co.  v.  Conway,  112  Pa.  511. 

508  Hunt  V.  Chase,  4  Kulp  79. 

509  Oliver  v.  Wheeler,  26  Super.  Ct.  5. 

gio    Eaby  V.  Stambaugh,  21  Lane.  L.  Rev.  366. 
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of  a  sufficient  affidavit  of  defense.""  Again,  if  a  suit  is  brought 
on  the  bond  of  a  contractor  and  his  surety  and  the  subcontractor 
and  another  person  added  by  amendment  and  made  codefendant, 
by  a  subsequent  amendment  the  names  of  the  subcontractor  and 
additional  codefendant  may  be  stricken  out  for  proper  cause."^^ 

If  a  defendant  has  been  improperly  joined  the  defect  should  be 
corrected,  not  by  entering  a  nol  pros,  but  by  striking  out  his  name 
as  defendant.'*^  But  if  an  adult  and  minor  are  joined  as  defend- 
ants and  joint  tort  feasors  in  an  action  quaere  clausum  fregit, 
and  his  minority  is  not  discovered  until  after  the  verdict,  the  court 
may  enter  a  nolle  prosequi  in  favor  of  the  minor  and  retain  the 
verdict  against  the  other.^^*  Again,  after  a  trial  and  verdict  the 
court  will  strike  from  the  record  the  name  of  a  party  plaintiff 
who  had  been  unnecessarily  joined  on  the  theory  that  the  court 
will  consider  an  amendment  as  made  which  ought  to  have  been 
made.^^^ 


Sii  Kidney  v.  Beemer,  27  Super.  Ct.  558. 

512  Philadelphia  v.  Nichols,  214  Pa.  265. 

513  Beringer  v.  Meanor,  85  Pa.  223. 

514  Lynch  v.  Lynch,  27  Super.  Ct.  565. 

515  Bell  V.  Irwin,  5  Super.  Ct.  368. 
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14.  When  a  moral  obligation  may 

be  enforced. 
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19.  Leases. 

20.  Ground  rent. 
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28.  Pleas. 

29.  Demurrer. 
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I.    Abolition  of  distinctions  between  assumpsit:  debt  and  covenant. 

Since  1887  the  distinctions  between  the  actions  of  assumpsil 
debt  and  covenant  no  longer  exist,  but  the  cleavage  between  ac 
tions  in  tort  and  assumpit  is  as  sharp  as  ever.  Assumpsit,  there 
fore,  now  lies  for  the  recovery  of  damages  for  the  breach  o 
every  kind  of  contract,  whether  express  or  implied.  A  summon 
may  be  issued  in  trespass  and  a  statement  filed  in  assumpsit,  0 
vice  verse,^  and  an  amendment  will  be  allowed  changing  th 
cause  of  action.^  Thus  assumpsit  may  be  amended  to  trespass. 


1  Gould  V.  Gage,  118  Pa.  559;  Donovan  v.  Foley,  5  Dist.  91. 

2  Donovan  v.  Foley,  5  Dist.  91. 

3  Ibid.;  Commonwealth  v.  Press  Co.,  156  Pa.  316. 
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and  trespass  to  assumpsit,*  and  an  action  on  the  case  for  damages 
from  trespass;"  from  an  action  of  covenant  to  assumpsit;"  and 
from  case  to  assumpsit.''  With  the  abolition  of  the  distinction  be- 
tween the  old  forms  of  action,  and  the  wide  latitude  allowed  for 
amendments,  the  form  of  action  is  less  important  to  the  pleader, 
nevertheless  as  amendments  often  carry  costs  and  cause  delay  no 
pleader  worthy  of  his  profession  should  be  unmindful  of  these 
matters. 

2.    Consideration. 

The  consideration  must,  in  general,  be  something  proceed- 
ing from  the  party,  to  whom,  or  for  whose  benefit,  the  promise  is 
made  f  but  it  is  not  necessary  that  it  should  be  a  benefit  to  the  party 
promising — a  benefit  to  a  third  person,  or  any  loss  or  detriment 
to  the  party  to  whom  the  promise  is  made,  is  sufficient.'  An 
undertaking  on  one  part  is  frequently  the  consideration  for  the 
undertaking  on  the  other,  and  such  promises  are  a  valid  consid- 
eration i^"  but  then,  the  promises  must  have  been  concurrent  and 
simultaneous,  and  should  so  be  laid  in  the  declaration;^^  other- 

4  Ibid. 

5  Yocum  V.  Zahner,  162  Pa.  468. 

6  Biddle  v.  Stuckey,  3  C.  C.  377 ;  Marqueze  v.  Cresswill,  3  C.  C.  328. 

7  Van  Dusen  v.  Edwards,  3  C.  C.  379;  Bank  v.  McCalla,  3  C.  C.  378; 
Morse  v.  Clein,  4  C.  C.  118. 

8  Violett  V.  Patton,  5  Cr.  150. 

9  United  States  v.  Linn,  15  Pet.  290;  Hamaker  v.  Eberley,  2  Binn. 
509.  The  smallest  spark  of  benefit  or  accommodation  is  sufficient  to  sus- 
tain an  assumption.  Austyn  v.  McClure,  4  Dall.  26 ;  Greeves  v.  McAllister, 
2  Binn.  591;  Hassinger  v.  Solms,  s  S.  &  R.  4;  Bull  v.  Allen,  11  S.  &  R.  52; 
Hind  V.  Holdship,  2  W.  104;  Smith  v.  Plummet,  5  Wh.  89;  Mercer  v. 
Lancaster,  s  Pa.  160;  Cunningham  v.  Garvin,  10  Pa.  366;  Harlan  v. 
Harlan,  20  Pa.  303 ;  Muirhead  v.  Kirkpatrick,  21  Pa.  237. 

A  bank  discounted  a  note  for  B  and  credited  his  account  with  the  pro- 
ceeds. The  next  day  B  assigned  for  the  benefit  of  his  creditors  and  the 
bank  credited  him  with  the  discount  and  charged  him  with  the  amount  of 
the  note,  thus  balancing  the  account,  and  tendered  the  note  to  B's  assignee, 
who  refused  to  accept  it  and  sought  to  recover  the  proceeds,  but  failed  in 
his  suit,  as  there  was  no  consideration  for  the  note,  the  maker  being  in- 
solvent when  he  made  it.  Lancaster  Co.  Nat.  Bank  v.  Huver,  14  Pa.  216; 
Dougherty  Brothers  v.  Central  Nat.  Bank,  93  Pa.  227. 

ID  Briggs  v.  Tillotson,  8  Johns.  304;  Young  v.  Snyder,  3  Gr.  151; 
Reace  v.  Crowley,  4  Phila.  87;  Flannery  v.  Deckert,  13  Pa.  505;  Carrier 
v.  Dilworth,  59  Pa.  406. 

II    Keep  v.  Goodrich,  12  Johns.  397;  Whitall  v.  Morse,  5  S.  &  R.  358. 
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wise,  the  first  promise  would  be  without  any  consideration,  an 
the  subsequent  promise  of  the  other  party  would  be  open  to  th 
objection,  that  it  was  founded  upon  an  executed  consideration 
for  it  is  a  general  rule,  that,  to  constitute  a  valid  consideratioi 
it  must  be  executory;  that  is,  it  must  not  have  been  performe 
antecedently  to  the  making  of  the  promise  of  which  it  is  the  cor 
sideration,  unless  it  were  done  upon  the  express  request  of  th 
party  promising  ;^2  although,  in  certain  cases,  the  law  will  impl 
a  request,  from  the  beneficial  nature  of  the  consideration,  and  th 
circumstances  of  the  transaction;"  and  thus  give  effect  to  th 
promise.^*  This  rule  has  also  received  the  further  restriction  tha 
though  the  service  has  been  rendered  prior  to  the  promise,  yet,  i 
the  party  be  under  either  a  legal  or  moral  obligation  to  pay,  th 
promise  will  bind  him.^'' 

The  compromise  of  a  doubtful  claim  is  a  good  consideration  fc 
a  promise  to  pay.^*  Likewise  the  compromise  of  an  action  0 
slander  for  words  not  actionable  per  se  is  a  good  consideration  fc 
a  promise  to  pay  money.^' 

"The  test  of  good  consideration,"  says  Justice  Thompson,  "fo 
a  contract  is  whether  the  promisee  at  the  instance  of  the  promise 
has  done,  forborne  or  undertaken  to  do  anything  real,  or  whethe 
he  has  suffered  any  detriment  or  whether  in  return  for  th 
promise  he  has  done  something  which  he  was  not  bound  to  d< 
or  has  promised  to  do  some  act  or  has  abstained  from  doing  som< 
thing.  If  any  of  the  elements  of  such  test  be  established  the  cor 
sideration  becomes  sufficient  to  support  a  promise  although  i1 
inadequacy  may  be  grossly  disproportionate  to  the  promise."  " 

3.    Difficulty  in  determining  whether  assumpsit  or  trespass  is  tl: 
remedy. 

It  is  not  always  easy  to  distinguish  whether  the  wrong  is  of 

12  Stoever  v.  Stoever,  9  S.  &  R.  434;  Chambers  v.  Davis,  3  Wh.  40. 

13  Landis  v.  Royer,  59  Pa.  95 ;  Greaves  v.  McCallister,  i  Bro.  109  ar 
a  Binn.  591. 

14  Reeside  v.  Reeside,  49  Pa.  322. 

15  Hemphill  v.  McClimans,  24  Pa.  367. 

16  Brightly  v.  McAleer,  3  Super.  Ct.  442;  Whitehill  v.  Schwartz,  : 
Super.  Ct.  526. 

17  O'Keson  v.  Barclay,  2  P.  &  W.  531. 

18  Presbyterian  Board  of  Foreign  Missions,  209  Pa.  361;  Pittsburj 
Stove  and  Range  Co.  v.  Pa.  Stove  Co.,  208  Pa.  37;  Gorman  v.  Bigler, 
Super.  Ct.  440;  Steigerviralt  v.  Rife,  9  Super.  Ct.  363;  Owens  v.  Wehrle, 
Super.  Ct.  536;  Erie  Forge  Co.  v.  Pa.  Iron  Works  Co.,  22  Super.  Ct.  55 
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tortious  or  contractual  nature.  If  the  wrong  is  partly  in  tort  and 
partly  on  contract,  the  plaintiff  must  elect  his  action.**  Thus,  if 
goods  in  the  bailee's  possession  under  a  locatio  operis  are  lost 
by  the  fraud,  or  by  the  wilful  or  wanton  conduct  of  the  bailee, 
the  bailor  may  sue  either  in  assumpsit  on  the  contract,  or  in  an 
action  ex  delicto  for  the  tort.^"  Of  course,  there  can  be  no 
recovery  in  assumpsit  for  negligence.^*  Nor  can  a  plaintiff  waive 
a  tort  and  proceed  in  assumpsit,  except  in  cases  of  contract  ex- 
press or  implied^^  in  which  there  is  a  privity  of  contract  between 
the  parties. ^^  If  the  tort  is  purely  one  trespass  alone  will  lie.-* 
In  harmony  with  this  rule  assumpsit  will  not  lie  for  the  illegal 
detention  of  a  chattel.^*  Likewise  if  the  personal  property  of 
one  has  been  wrongfully  taken  by  another  and  remains  in  his 
possession,  the  owner  cannot  recover  the  value  or  price  in  an 
action  of  assumpsit.^'* 

More  generally  although  the  form  of  action  is  assumpsit,  yet 
if  the  cause  of  action  is  a  purely  consequential  injury  which,  in 
common  law,  was  cognizable  only  in  an  action  of  trespass  on  the 
case,  there  can  be  no  recovery  in  assumpsit.^^  If  a  joint  owner 
of  a  chattel  sells  it  as  his  exclusive  property,  the  other  one  may 
ratify  the  sale  or  continue  to  hold  his  interest  in  the  chattel. 
And  if  he  does  ratify  the  sale,  he  may  sue  the  vendor  in  assumpsit 
for  the  price  that  was  paid.^^  A  builder  also  may  recover  in  as- 
sumpsit the  balance  due  on  a  building  contract  and  an  additional 

19  Noble  V.  Laley,  50  Pa.  281. 

20  Zell  V.  Dunkle,  156  Pa.  353;  Reeside  v.  Reeside,  49  Pa.  322;  Cook 
V.  Haggerty,  36  Pa.  67. 

21  Sergeant  v.  Emlen,  141  Pa.  580. 

22  Beyer  v.  BuUard,  103  Pa.  555;  Weiler  v.  Kershner,  109  Pa.  219; 
Humbird  v.  Davis,  210  Pa.  311,  319;  Whitney  v.  Haskill,  216  Pa.  622, 
628;  Krohn  v.  Wolf,  7  North.  18;  York  Transp.  Co.  v.  Moul,  15  York 

137. 

23  Cook  V.  Ferguson,  23  C.  C.  441 ;  York  Tr.  Co.  v.  Moul,  15  York  137. 
See  §11. 

24  Weiler  v.  Kershner,  109  Pa.  219. 

25  Boyer  v.  BuUard,  102  Pa.  555;  Bethlehem  Borough  v.  Perseverance 
Fire  Ins.  Co.,  81  Pa.  445. 

2Sa  James  Russ  &  Sons  Co.  v.  Western  Ex.  Co.,  44  Super.  Ct.  381 ; 
Deysher  v.  Triebel,  64  Pa.  383 ;  Satterlee  v.  Melick,  76  Pa.  62 ;  Bethlehem 
Borough  V.  Perseverance  Fire  Ins.  Co.,  81  Pa.  445 ;  Balliet  v.  Brown,  103 
Pa.  546- 

26  Gingerich  v.  Sheafer,  16  Super.  Ct.  299. 

27  Browning  v.  Cover,  108  Pa,  595. 
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sum  as  damages  for  the  defendant's  failure  to  perform  his  part 
of  the  contract,  there  is  no  mixture  of  claims  for  contract  and 
tort.  As  the  claim  arose  out  of  the  agreement  of  the  parties,  so 
Justice  Potter,  in  reviewing  the  case,  remarks,  "it  is  for  a  breach 
of  contract,  and  in  this  is  distinguished  from  a  right  of  action 
for  a  tort,  which  must  be  based  upon  the  breach  of  a  duty  fixed 
'by  law  without  regard  to  the  will  of  the  parties."^* 

On  the  other  hand,  assumpsit  cannot  be  maintained  to  recover 
the  balance  of  purchase  money  due  on  a  contract  for  the  sale  of 
land  which  was  paid  in  bonds  and  accepted  by  the  grantor  under 
false  representations ;  the  remedy  is  trespass  for  the  f raud.^° 

In  another  case  a  lease  gave  the  tenant  the  right  to  make 
changes  on  the  premises  at  his  own  expense.  After  the  surrender 
of  the  premises  the  lessor  sought  to  maintain  trespass  against  the 
lessee  for  the  injuries  to  them.  He  failed,  however,  the  court 
holding  that  his  only  remedy  was  an  action  of  assumpsit  for  a 
breach  of  the  contract  contained  in  the  lease.^"  Likewise,  the 
holder  of  a  ticket  for  a  reserved  seat  in  a  theatre  cannot  maintain 
trespass  against  the  manager  who  has  refused  to  give  the  ticket 
holder  his  seat.'^  His  only  remedy  is  assumpsit  to  recover  the 
money  paid  and  damages  sustained  by  the  nonfulfillment  of  the 
contract.'^ 

4.    For  what  assumpsit  lies. 

Assumpsit  necessarily  varies  according  to  the  nature  and  pro- 
visions of  the  contract.  Of  these,  the  most  usual  are  actions  on 
bills  of  exchange  and  promissory  notes ;  on  policies  of  insurance ; 
for  the  recovery  of  premiums  of  insurance;'*  on  promises  in 
consideration  of  forbearance;**  on  the  sale  of  goods;'**  on 
guarantees  ;'*''  for  not  accepting  goods  sold  f*"  or  for  not  deliver- 

28  Reilly  v.  White,  234  Pa.  11 S,  118.  So  the  defendant  was  required 
to  furnish  an  affidavit  of  defense. 

29  McElwee  v.  McCreight,  236  Pa.  545. 

30  Coughenour  v.  Charles  E.  Stewart  &  Co.,  44  Super.  Ct.  7. 

31  Homey  v.  Nixon,  213  Pa.  20;  Jackel  v.  Amusement  Co.,  33  Super. 
Ct.  30.    For  other  cases  see  9  Vale  26178. 

32  Ibid. 

33  Smith  V.  Odlin,  4  Yeates  468. 

34  Silvis  V.  Ely,  3  W.  &  S.  420;  Sidwell  v.  Evans,  t  P.  &  W.  383. 
34a    Brewer  v.  Warner,  126  Pa.  151,  I  Vale  1780. 

34b    Overton  v.  Tracy,  14  S.  &  R.  311. 
34c    Stephanson  v.  Grim,  11  W.  N.  C.  425. 
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ing  goods  purchased ;'*'*  on  warranties  in  the  sale  of  chattels;'" 
against  carriers  and  other  bailees,  for  the  loss  of,  or  injuries 
to,  the  property  bailed;'*  for  the  nonperformance  of  parol 
agreements  to  convey  real  estate  f  by  landlord  against  tenant,  for 
the  breach  of  the  implied  contract  to  use  the  land  in  a  husband- 
manlike manner;'*  against  an  attorney,  surgeon  or  other  person 
exercising  a  profession,  on  his  implied  promise  to  perform  the 
trust  with  good  faith  and  diligence;  on  a  foreign  judgment,  or 
the  decree  of  a  foreign  court  of  chancery,  directing  the  payment 
of  a  specific  sum  of  money;'*  and  on  all  written  contracts  not 
under  seal.  Assumpsit  lies  to  recover  the  fees  of  a  justice  of 
the  peace,*"  also  in  the  common  pleas  on  the  judgment  of  a  justice 
of  the  peace,*^  but  not  on  a  portion  of  a  confessed  judgment.*^ 
It  will  also  lie  on  an  appealed  foreign  judgment  if  there  be  no 
allegation  that  the  appeal  stayed  the  proceedings.*'  It  will  also 
lie  for  the  collection  of  a  license  fee  under  an  ordinance ;"  for  a 
breach  of  promise  of  marriage;*"  for  breach  of  a  parol  contract 
to  buy  a  life  in  realty  from  the  plaintiff;**  also  for  the  recovery 
of  the  value  of  gas  which  the  manager  of  the  plaintiff  company 
wrongfully  turned  into  the  line  of  the  defendant  company  of 
which  he  was  president.*^  But  the  act  of  1891  providing  for  the 
bringing  of  assumpsit  against  joint  owners  of  oil  or  gas  wells 
is  limited  to  strangers  who  furnish  labor  or  materials  to  parties 
jointly  interested,  or  to  one  joint  owner  who  pays  a  pro  rata 

34d     Schrimpton  v.  Bertolet,  155  Pa.  638. 

35  Hylton  v.  Symes,  7  Phila.  96;  Everston  v.  Miles,  6  Johns.  138;  Rew 
V.  Barber,  3  Com.  272. 

36  See  Chap.  37,  §§24-27. 

37  Bender  v.  Bender,  37  Pa.  419;  Thompson  v.  Sheplar,  72  Pa.  160. 

38  White  V.  Nicholson,  4  Man.  &  Gr.  95.    And  see  Massey  v.  Goodall, 
17  Q.  B.  310. 

39  Evans  v.  Tatem,   9  S.  &  R.  252;   Post  v.  Neafie,  3   Caines  22; 
Walker  v.  Witter,  i  Doug.  6. 

40  Harris  v.  Christian,  10  Pa.  233. 

41  Alexander  v.  Arters,  17  C.  C.  379- 

42  Fullmer  v.  Pine  Township,  17  C.  C.  482. 

43  Dryfoos  v.  Uhl,  11  Dist.  688. 

44  Taylor  Borough  v.  Central  Pa.  Tel.  &  Supply  Co.,  8  Dist.  92. 

45  Kleim  v.  Brumbaugh,  29  Super.  Ct.  557;  Donovan  v.  Foley,  5  Dist. 
91 ;  Harding  v.  Lee,  12  Dist  49. 

46  Zoebesch  v.  Rauch,  133  Pa.  532. 

47  McCullough  V.  Ford  Natural  Gas  Co.,  213  Pa.  iit». 
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share  due  by  his  co-owner.**  Also  against  a  corporation  for 
dividends  due  on  stock  which  it  has  permitted  to  be  improperly 
attached  and  transferred,  but  trespass  would  be  the  remedy  to 
recover  for  the  value  of  the  stock  itself.*' 

If  a  corporation  receive  and  use  the  proceeds  of  a  promissory 
note,  void  for  want  of  authority  on  the  part  of  its  officers,  it  is 
liable  therefor  in  an  action  for  money  had  and  received.  Like- 
wise if  a  director  receive  money  from  the  officers  of  his  com- 
pany on  a  contract  which  he  knew  they  had  no  power  to  make,  it 
can  be  recovered.^^  Likewise  if  goods  have  been  unlawfully  ob- 
tained from  the  owner  after  the  lapse  of  a  considerable  period 
a  conversion  may  be  presumed,  and  an  action  may  be  maintained 
for  their  value  ;°^  stolen  money  also  may  be  recovered  by  the 
owner  from  the  person  with  whom  the  thief  deposited  it;''  two 
persons  who  jointly  receive  money  to  the  use  of  another  are 
liable  jointly  for  the  whole;"  and  joint  owners  of  a  vessel 
who  have  agreed  on  the  share  of  profits  to  be  received  by  each 
one,  may  recover  them  of  the  managing  owner  who  was  ap- 
pointed to  distribute  them  f^  and  a  shipper  may  recover  the  excess 
of  freight  unlawfully  charged  him  by  a  carrier ;°®  likewise  a  client 
the  profits  received  by  an  attorney  from  the  sale  of  land  pur- 
chased and  held  in  trust  for  a  client  f  likewise  a  municipality  may 

48  Johnston  v.  Price,  ^,^  W.  N.  C.  387. 

49  Telford  &  Franconia  Turnpike  Co.  v.  Gerhab,  22  W.  N.  C.  175. 
See  West  Chester  R.  Co.  v.  Jackson,  ^^  Pa.  321. 

50  Pittsburgh  &  Baltimore  Coal  Co.  v.  Allegheny  Nat.  Bank,  34  I,.  I. 

313- 

51  Huntzinger  v.  National  Fire  Ins.  Co.,  34  L.  I.  313. 

52  [Whitney  v.  Bruner,  10  W.  N.  C.  239.  See  Kellam  v.  Kellam,  94 
Pa.  225. 

53  Hindmarch  v.  Hoffman,  127  Pa.  284.  A  stole  from  B,  the  plain- 
tiff, money  which  he  deposited  with  C,  the  defendant,  to  be  returned  to 
him  or  on  his  order.  The  defendant  did  not  know  of  the  theft  or  that 
the  defendant  claimed  the  money  until  he  was  notified  by  the  plaintiff's 
attorney.  He  then  paid  the  money  to  the  holder  of  an  order  from  A. 
It  was  his  duty,  though,  to  have  held  the  money  for  the  plaintiff,  and  on 
satisfactory  proof  of  ownership  to  have  paid  it  over  to  him.  The  law 
raised  an  implied  promise  that  he  should  do  this,  and  assumpsit,  there- 
fore, could  be  maintained  by  B  for  the  money.    Ibid. 

54  Speck  V.  Hettinger,  3  Lane.  L.  Rev.  33. 

55  Steelman  v.  Doughty,  5  W.  N.  C.  166. 

56  Paine  v.  Pennsylvania  R.  Co.,  14  C.  C.  38. 

57  Albright  v.  Mercer,  14  Super.  Ct.  63. 
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maintain  assumpsit  against  a  county  treasurer  for  money  un- 
lawfully retained  as  license  fees  although  his  account  have  been 
settled ;"'  and  a  county  may  sue  a  county  controller  in  assumpsit 
for  a  sum  received  in  excess  of  his  legal  salary."' 

Assumpsit  lies  to  recover  a  reward  that  has  been  offered  on 
the  fulfillment  of  its  terms,''**^  but  a  reward  that  is  offered  for 
the  apprehension  of  a  thief  is  not  fulfilled  by,  the  furnishing  of 
information  leading  to  his  apprehension.'""  A  far  more  difficult 
question  is,  has  a  person  performing  the  act  for  which  the  reward 
is  promised  a  claim  against  the  promisor,  notwithstanding  the 
performance  of  the  act  in  ignorance  of  the  offered  reward  ?  The 
civil  law  maintained  the  affirmative  ground,  and  so  have  many 
of  our  state  courts,"""  while  a  smaller  number  perhaps  have  main- 
tained the  opposite  view.""^  The  reasoning  for  the  latter  view 
has  been  strongly  and  clearly  given  by  Judge  Endlich.""*  By  stat- 
ute a  reward  of  twenty  dollars  for  pursuing  and  apprehending  a 
horse  thief  has  been  offered  since  1821,  which  is  paid  on  his  con- 
viction by  applying  to  the  same  court  whose  duty  is  summarily 
to  decide  to  whom  the  reward  is  due.°"'  The  application  must  be 
supported  by  proof  by  depositions  of  the  allegations  contained 
in  the  petition.  ""^  In  some  cases  a  constable,  policeman  or  other 
officer  has  maintained  his  suit  for  the  reward  f'^  in  other  cases 

58  AUentown  v.  Hartman,  22  Super.  Ct.  400. 

59  Allegheny  County  v.  Grier,  179  Pa.  639. 

59a  Wilmoth  V.  Hensel,  151  Pa.  200;  Cummings  v.  Gann,  52  Pa.  484; 
Rinehart  v.  Lancaster,  6  Al.  91 ;  2  Vale  3758. 

Spb  County  of  Juniata  v.  McDonald,  122  Pa.  17s;  Walker's  Case,  23 
C.  C.  305;  Commonwealth  v.  Sandoe,  18  Dist.  433,  citing  other  cases; 
Commonwealth  v.  Heist,  21  Dist.  985. 

S9C  Russell  v.  Stewart,  44  Vt.  170;  Dawkins  v.  Sappington,  26  Ind. 
igg;  Auditor  v.  Ballard,  72  Ky.  572;  Eagle  v.  Smith,  4  Houston  (Del.) 
293;  Fink  V.  Myers,  4  Kulp  14S;  White's  Petition,  21  York  Leg.  Rec.  12. 

59d  Howland  v.  Lounds,  51  N.  Y.  604;  Marvin  v.  Treat,  57  Conn.  96; 
William  v.  Railroad  Co.,  191  111.  610;  Wilson  v.  Stump,  103  Cal.  255; 
Stamper  v.  Temple,  25  Tenn.  113.  See  also  Cummings  v.  Gann,  52  Pa. 
484. 

596  Oldfield  v.  City  of  Reading,  18  Dist.  833;  Hosier  v.  Northampton 
Horse  Ins.  Co.,  21  Dist.  looi. 

59f    Act  March  15,  1821,  7  Sm.  L.  388,  2  Purd.  §§2,  3,  p.  1844. 

S9g    Heffelfinger's  Petition,  20  Dist.  1054. 

59h    See  Commonwealth  v.  Matthews,  29  C.  C.  498;  White's  Petition, 

32  C.  C.  191 ;  Swartz's  Petition,  30  C.  C.  141 ;  Commonwealth  v.  McCleary, 

33  C.  C.  263 ;  McCain's  Petition,  4  C.  C.  g. 
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the  courts  have  held  that  the  promise  of  a  reward  to  an  officer 
for  arresting  a  criminal  under  a  warrant  which  he  is  bound  by 
law  to  execute  is  wholly  void.°°' 

5.  Contributions  by  stockholders. 

A  stockholder  cannot  bring  assumpsit  to  compel  contributions 
by  stockholdeirs  to  pay  the  debts  of  the  corporation;*"  nor  can 
the  possessor  of  a  writing  in  the  nature  of  a  will.'^  Nor  will 
assumpsit  lie  for  the  mesne  profits  of  land  after  it  has  been  re- 
covered in  an  action  of  ejectment.*^  Such  an  action  for  them 
can  be  sustained  only  when  their  recovery  is  founded  on  a  con- 
tract express  or  implied,  and  not  when  they  are  acquired  by 
the  defendant  during  an  adverse  holding  of  the  premises.*^  Nor 
is  assumpsit  the  proper  action  for  determining  the  title  to  real 
estate.** 

The  plaintiff  and  two  others  were  the  sole  owners  of  the 
stock  of  a  corporation,  which  was  sold  by  one  of  them  in  which 
he  acted  as  agent  for  the  other  two  owners.  He  received  secretly 
a  cash  payment  of  a  large  sum  of  money  as  part  of  the  consid- 
eration for  his  own  stock,  which  he  kept.  In  a  suit  therefor,  it 
was  held  that  he  was  liable  severally  to  his  associates  in  an  ac- 
tion for  the  money  had  and  received;  and  that  a  bill  in  equity 
for  an  account  was  not  the  proper  remedy.*** 

6.  Bonds. 

Assumpsit  may  be  brought  on  a  great  variety  of  bonds.  For- 
merly debt  was  employed.  Thus,  assumpsit  is  often  brought  on 
appeal  bonds.  In  one  of  the  cases  a  rule  for  judgment  had  been 
made  absolute  through  the  failure  of  the  court  to  notice  a  supple- 
•mental  affidavit  of  defense  which  had  been  allowed  and  filed 
on  the  same  day  as  the  rendition  of  judgment.  The  court  before 
the  record  had  been  removed  to  the  supreme  court  corrected  the 
error  by  setting  aside  the  judgment  and  ordering  a  re-argument. 
If  an  appeal  had  been  taken  and  discontinued  pending  the  re- 

Sgi  Smith  v.  Whildin,  10  Pa.  39;  Commonwealth  v.  Miller,  25  C.  C.  491. 

60  O'Reilly  v.  Bard,  105  Pa.  569. 

61  Wilson  V.  Van  Leer,  103  Pa.  600. 

62  Reilly  v.  Crown  Petroleum  Co.,  213  Pa.  595. 

63  Ibid. 

64  Griffin  v.  Pine  Lines,  172  Pa.  580;  Baker  v.  Howell,  6  S.  &  R.  476. 
See,  also,  McCullough  v.  Ford  Natural  Gas  Co.,  213  Pa.  no. 

64a    Graham  v.  Cummings,  208  Pa.  516. 
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argument  no  suit  could  have  been  maintained  on  the  appeal 
bond.""  Assumpsit  is  frequently  brought  on  a  bail  bond  against  a 
surety.®* 

Whenever  a  penal  bond  is  given  conditioned  for  the  payment 
of  an  annuity  to  the  obligee,  he  may  bring  an  action  for  arrears 
of  the  annuity  on  the  covenant  in  the  bond,  using  the  bond  simply 
as  evidence  of  the  covenant,  or  he  may  bring  his  action  directly 
on  the  bond  itself.'®^  If  the  latter  course  is  taken  there  can  be 
but  one  judgment,  for  the  amount  of  the  penalty,  with  an  assess- 
ment of  damages  for  the  breaches  assigned,  and  if  subsequent 
breaches  occur  the  remedy  is  by  scire  facias  on  that  judgment. 
If,  therefore,  an  action'*''  of  assumpsit  is  brought  on  such  an 
annuity  bond  to  recover  the  amount  of  the  penalty  and  arrear- 
ages, the  court  has  no  power  to  enter  judgment  for  want  of  a 
sufficient  affidavit  of  defense  and  assess  damages  in  the  amount 
of  the  penalty,  plus  the  amount  of  the  arrearages.  The  judgment 
should  be  entered  for  the  amount  of  the  penalty  with  an  as- 
sessment of  damages  for  the  amount  of  the  admitted  breaches. 
The  judgment  thus  entered  will  stand  also  for  any  subsequent 
breaches  that  may  occur  until  it  is  exhausted.*"" 

The  proper  remedy  for  a  township  to  enforce  against  a  collector 
of  township  taxes  and  his  bondsmen  is  an  ordinary  action  of 
assumpsit*^  as  provided  by  statute.**  It  may  also  be  maintained 
by  a  county  against  the  sureties  on  the  bond  of  the  county  treas- 
urer who  has  handed  his  books  over  to  his  successor,  but  failed 

65.  Commonwealth  to  the  use  of  Port  Kemiedy  Slag  Works  v.  Krause, 
198  Pa.  391.  Assumpsit  lies  by  a  principal  against  his  agent  who  sells 
his  bonds  and  takes  in  payment  worthless  bonds  instead  of  money. 
Paul  V.  Grimm,  165  Pa.  139;  Browning  v.  Cover,  108  Pa.  595.  But  see 
Grey  v.  Griffith,  lo  W.  431 ;  Hill  v.  Wallace,  Add.  145 ;  Huntsecker  v. 
Heiney,  ii  S.  &  R.  250;  Lee  v.  Gibbons,  14  S.  &  R.  105;  Willet  v.  Willet, 
3  W.  2^7. 

66  Commonwealth  v.  Hickey,  172  Pa.  39.  In  such  an  action  where  the 
defendant  in  his  affidavit  of  defense  denied  having  signed  the  paper,  a 
mere  offer  of  it  without  any  proof  of  the  signing  or  acknowledgment  is 
insufficient.     Ibid. 

66a    Keating  v.  Peddrick,  240  Pa.  590;  New  Holland  Turnpike  Co.  v. 
Lancaster  County,  71  Pa.  442. 
66b    Ibid. ;  Duffy  v.  Lytle,  5  W.  120. 
66c    Ibid. 

67  Commonwealth  v.  Perrego,  218  Pa.  314. 

68  Act  May  25,  1887,  P.  L.  271,  3  Purd.  §1,  3608. 
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to  pay  a  balance  shown  thereby  to  be  due  to  the  county.  It  was 
contended  that  the  suit  could  not  be  brought  until  the  county 
auditors  had  settled  and  adjusted  the  treasurer's  account,  but 
the  majority  of  the  court  held  that  the  bond  of  the  sureties, 
by  the  express  terms  of  the  act  of  1834,*'  under  which  it  was 
given,  required  him  to  pay  over  to  his  successor  immediately, 
the  balance  on  hand,  not  such  sum  as  in  the  indefinite  future  the 
county  auditors  might  find  to  be  in  his  hands,  when  the  term 
ended,  which  he  failed  to  do,  and  therefore  the  suit  might  be 
brought  at  once.*'* 

If  a  capias  ad  satisfaciendum  is  issued  on  a  judgment  for 
slander  and  the  defendant  with  the  consent  of  the  plaintiff's 
counsel  enters  the  bond  provided  by  the  act  of  1836**''  to  takp 
the  benefit  of  the  insolvency  laws,  and  not  the  bond  provided  by 
the  Act  of  1901,  and  subsequently  takes  the  benefit  of  the  former 
act,  the  plaintiff  cannot  thereafter  maintain  a  suit  against  the 
surety  on  the  bond  on  the  ground  that  the  act  of  igoi®'^  having 
repealed  the  earlier  act  the  proceedings  thereunder  were  wholly 
void.  For,  if  they  were,  the  bond  also  was  void  and  no  suit  could 
be  maintained  thereon.'" 

7.    Penalties. 

There  can  be  no  recovery  in  assumpsit  for  a  penalty,  though 
the  courts  have  had  some  difficulty  in  reaching  this  conclusion." 
But  the  action  will  lie  on  a  forfeited  recognizance  from  the 
quarter  sessions.'^ 

8.    Services  and  wages,  and  suits  on  indentures. 

Services  rendered  by  a  child,  not  residing  in  his  father's  family, 
to  his  parent,  if  not  rendered  on  the  basis  of  that  relationship, 
but  on  that  of  master  and  servant,  furnish  a  sufficient  ground  of 
action."    But  where  a  father,  after  his  son  had  been  in  his  em- 

69  Act  April  IS,  1834,  §33,  P.  L.  537.  i  Purd.  §8,  p.  886. 
69a    Lancaster  County  v.  Hershey,  205  Pa.  343. 

69b    Act  June  16,  §§4,  6,  P.  L.  729.  2  Purd.  §§40-42,  p.  1909. 
69c    Act  June  4,  §5,  P.  L.  404,  2  Purd.  §90,  p.  1925. 

70  Mankey  v.  Stocking,  213  Pa.  299.  See  Tenan  v.  Kane,  188,  Pa. 
242;  Mutual  Life  Ins.  Co.  v.  Tenan,  204  Pa.  332. 

71  Osborn  v.  First  Nat.  Bank  of  Athens.  154  Pa.  134;  Union  Glass 
Co.  V.  First  National  Bank,  10  C.  C.  565.    See  Chap.  33,  §8. 

72  Commonwealth  v.  McCutcheon,  4  C.  C.  309.    See  Chap.  33,  §8. 

73  Steel  V.  Steel,  12  Pa.  64;  Watson  v.  Stem,  76  Pa.  121. 
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ployment  for  many  years,  declared  to  witnesses  that  he  intended 
to  pay  his  son  for  work,  it  is  not  evidence  of  the  existence  of  a 
contract  for  wages  between  the  parties ;  and  it  is  error,  to  permit 
the  jury  to  infer  a  contract  from  such  declarations;^*  unless 
there  has  been  an  express  agreement  to  pay,  a  son,  by  working 
for  his  father  after  he  has  come  of  age,  does  not  acquire  any 
right  of  action;"  compensation  will  be  allowed,  however,  to  an 
accountant  for  the  board  of  his  testator,  where  the  relationship 
between  them  was  not  such  as  to  raise  a  presumption  that  it  was 
furnished  gratuitously,  and  there  was  no  evidence  that  it  was 
supplied  in  expectation  of  a  legacy,  although  no  proof  was  made 
of  an  express  agreement  by  the  testator  to  pay  for  boarding  and 
attendance.'* 

If  a  servant  is  discharged  without  sufficient  cause  before  the 
expiration  of  his  term  of  employment,  he  is  entitled  to  recover 
wages  for  the  whole  term  provided  he  make  a  reasonable  effort 
to  obtain  employment  elsewhere.  When,  therefore,  he  sues  for 
them  the  burden  of  proof  is  on  him  to  show  that  he  made  such  an 
effort  and  failed  to  procure  employment  elsewhere.'' 

Covenant  was  formerly  the  usual  civil  remedy  on  indentures 
of  apprenticeship;  against  the  master  for  not  instructing  his  ap- 
prentice, or  against  a  party  who  covenanted  for  the  due  service  of 
such  apprentice,  but  would  not  lie  against  an  infant  apprentice, 
but  now  assumpsit  covers  the  ground.'* 

g.    Subscriptions. 

The  general  trend  of  judicial  decisions  is  to  sustain  contracts 
for  subscriptions  or  donations  to  churches,  charitable  or  kindred 
institutions  which  have  been  accepted,  such  action  forming  a  solid 
basis  for  the  assumption  that  the  donees  have  incurred  obligations 
supposing  or  believing  that  the  donors  would  execute  their  prom- 

74  Hertzog  v.  Hertzog,  29  Pa.  465 ;  Mosteller's  Appeal,  30  Pa.  473. 

75  Zerbe  v.  Miller,  16  Pa.  488. 

76  Wall's  Appeal,  38  Pa.  464. 

77  Coates  V.  Allegheny  Steel  Co.,  234  Pa.  199. 

78  I  Chit.  Pr.  116.  A  guardian,  who  assents  to  the  binding  of  his 
ward,  is  not  responsible  for  a  breach  of  the  covenants  of  the  indenture. 
Velde  V.  Levering,  2  R.  269;  Leech  v.  Agnew,  7  Pa.  21.  Nor  is  the  father 
of  the  apprentice.    McAdams  v.  Stilwell,  13  Pa.  90. 
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ises."  Such  an  action,  therefore,  will  lie  even  though  the  bene- 
ficiaries were  at  the  time  of  subscribing  unincorporated;'"  or  if 
the  subscription  be  toward  building  a  church,  that  within  a  rea- 
sonable time  is  constructed  in  substantial  conformity  with  the 
understanding  of  the  promisor.'^  But  if  the  projected  enterprise 
is  uncertain;'^  if  no  congregation  is  formed,*^  or  no  liability 
has  been  incurred  or  work  done,**  or  the  condition  to  the  subscrip- 
tion, if  there  be  one,  has  not  been  fulfilled,  no  action  will  lie 
against  the  donor  for  his  subscription." 

10.    Former  use  of  special  and  general  assumpsit. 

Formerly  assumpsit  was  distinguished  as  general  and  special," 
but  the  distinction  no  longer  prevails.*'  Wherever  special  as- 
sumpsit was  brought,  it  was  necessary  to  prove  the  contract  ex- 
pressly as  laid.  General  indebitatus  assumpsit  lay  on  a  promise 
express  or  implied  to  pay  a  precedent  debt;'*  for  money  paid 
to  the  use  of,*®  or  lent  to  the  defendant;*"  for  money  had  and 

79  Presbyterian  Board  of  Foreign  Missions  v.  Smith,  209  Pa.  361; 
First  Lutheran  Church  v.  Gardner,  28  Super.  Ct.  82;  Lippincott's  Estate, 
21  Super.  Ct.  214;  Custer's  Estate,  16  Montg.  54;  Smith's  Estate,  23  Lane. 
L.  Rev.  g;  Cohen  v.  Casseur  Israel  Congregation,  30  C.  C.  623. 

80  Edinboro  Academy  v.  Robinson,  37  Pa.  210;  Shober  v.  Lancaster 
Co.  Park  Association,  68  Pa.  429. 

81  Ryerss  v.  Presbyterian  Cong,  of  Blossburg,  33  Pa.  114. 

82  Baird's  Estate,  7  W.  N.  C.  439.  See  also  Newport  &  S.  V.  R.  Co. 
V.  Seager,  7  Super.  Ct.  268;  Southwest  Pa.  Fair  Association  v.  Greer,  11 
Super.  Ct.  103. 

83  Phillips  V.  Jones,  10  L.  I.     1 10. 

84  Reimensnyder  v.  Gans,  no  Pa.  17.  See  Lippincott's  Estate,  21 
Super.  Ct.  214. 

8s  Stuart  v.  Presbyterian  Church,  84  Pa.  388;  Pierson's  Estate,  6 
Dist.  23;  Helfeinstein's  Estate,  ^^  Pa.  329;  Hart's  Estate,  36  L.  I.  175. 

86  Anderson  v.  Hayes,  2  Yeates  95 ;  Irwin  v.  Shultz,  46  Pa.  74. 

87  See  Chap  13,  §18,  Vol.  I,  p.  418. 

88  Snyder  v.  Castor,  4  Yeates  353;  Kelly  v.  Poster,  2  Binn.  4;  Miles 
V.  Moodie,  3  S.  &  R.  211;  Bomester  v.  Dobson,  5  Wh.  398;  Brown  v. 
Foster,  51  Pa.  165. 

89  Hassinger  v.  Solms,  s  S.  &  R.  4.  Such  count  is  sustained  by  proof 
of  any  payment,  not  voluntary,  made  for  the  use  of  the  defendants,  or 
in  their  relief,  by  the  plaintiff.    Taylor  v.  Gould,  57  Pa.  152. 

90  Brown  v.  Campbell,  i  S.  &  R.  176;  Hindermarck  v.  Hoffman,  127 
Pa.  284;  Gaffne/s  Estate,  146  Pa.  49;  Wagner  y.  Patterson,  83  Pa.  238; 
McAvoy  V.  Commonwealth  Ins.  &  Trust  Co.,  27  Super.  Ct.  271;  Dido  v, 
Strobel,  3  Super.  Ct.  522.    See  also  Groome's  Estate,  4  W.  N.  C.  250. 
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received  by  the  defendant  to  the  use  of  the  plaintiff  f^  for  serv- 
ices, work  and  labor  ;°^  the  sale  or  hire  of  goods ;  to  recover  the 
consideration  money  for  the  purchase  or  assignment  of  real  es- 
tate ;*'  and  for  the  use  and  occupation  of  land  and  houses.'* 

To  recover  in  these  cases  the  common  counts  were  used. 
While  this  can  be  done  no  longer,  as  we  have  seen,  each  count 
may,  under  proper  amplification  still  be  employed  to  set  forth  the 
particular  cause  of  action  for  which  it  was  formerly  in  use.  In- 
debitatus assumpsit,  therefore,  will  lie  for  goods  and  chattels,  but 
the  promise  to  pay  the  chattels,  as  well  as  the  consideration,  must 
be  proved.'"  If  a  contract  be  broken,  an  action  for  money  had 
and  received  will  not  lie  for  money  paid  under  it;  an  action  for 
the  breach  of  the  contract  is  the  proper  remedy;  but  if  the  con- 
tract have  been  rescinded  and  put  an  end  to,  the  consideration  for 
the  payment  of  the  money  failing,  the  former  species  of  action  is 
proper.'*  The  quantum  meruit  or  valebat,  is  on  a  promise  (gen- 
erally implied)  to  pay  the  plaintiff  for  his  work  and  labor,  as 
much  as  he  deserved  to  have,  or  for  goods  sold,  as  much  as 
hey  were  reasonably  worth."  But,  when  a  person  hired  at  an 
agreed  price,  for  a  certain  time,  continues  in  the  same  em- 
ployment after  the  expiration  of  the  time,  without  any  new 
agreement,  the  presumption  is,  that  the  parties  understand  that 
the  original  rate  of  compensation  is  to  be  continued;  the  law 
implies  this,   and  there  can  be  no  recovery  upon  a  quantum 

91  Hindmarch  v.  Hoffman,  127  Pa.  284,  I  Vale  1748. 

92  Pottsville  Iron  &  Steel  Co.  v.  Good,  116  Pa.  385;  Huling  v.  Hender- 
son, 161  Pa.  S53,  I  Vale  1772. 

93  Tripp  V.  Bishop,  56  Pa.  424.  Assumpsit  will  lie  for  the  breach  of  a 
parol  contract  to  purchase  lands.  George  v.  Bartoner,  7  W.  530.  But  in 
such  case,  the  vendor  cannot  recover  the  purchase  money;  the  measure 
of  his  damages  is  the  injury  sustained  by  the  breach.  EUet  v.  Paxson, 
2  W.  &  S.  418;  Meason  v.  Kaine,  63  Pa.  335,  s.  c.  67  Pa.  126;  Thompson 
V.  Sheplar,  72  Pa.  160. 

94  Hen  wood  v.  Cheeseman,  3  S.  &  R.  500.  An  express  promise  to  pay 
rent  may  be  proved,  under  a  count  for  use  and  occupation.  Kline  v. 
Jacobs,  68  Pa.  57. 

95  Weiss  v.  Mauch  Chunk  Iron  Co.,  58  Pa.  295. 

96  Mathers  v.  Pearson,  13  S.  &  R.  258. 

97  Baumgardner  v.  Burnham,  93  Pa.  88;  Kauss  v.  Rohner,  172  Pa. 
242;  McFeaters  v.  Pattison,  188  Pa.  270;  Eichelberger's  Estate,  170  Pa. 
242;  Snuth  V.  Reimer,  179  Pa.  442;  Seth  Thomas  Clock  Co.  v.  Dobbins, 
16  Super.  Ct.  325. 
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meruit.  ®'  And  where  a  stage  company  agreed  to  pay  to  a  turn- 
pike company  a  gross  sum  as  tolls,  for  a  year,  and  after  the  ex- 
piration of  the  year,  continued  to  use  the  road  in  the  same  way 
as  before,  it  was  held,  that  there  was  sufficient  evidence  of  an 
implied  continuation  of  the  agreement,  which  would  be  as  binding 
as  an  express  renewal.**  The  insimul  computassent  is  on  a  prom- 
ise, either  express  or  implied,  to  pay  the  sum  due  on  an  account, 
actually  stated  between  the  parties.'"" 

In  an  action  for  money  had  and  received  a  recovery  may  be 
had  for  money  that  the  defendant  ought  to  have  received ;'"'  and 
if  money  due  the  plaintiff  remains  in  the  hands  of  a  third  party 
because  of  a  scheme  on  the  part  of  the  defendant  to  defraud  or 
delay  the  plaintiff,  he  cannot  assert  as  a  matter  of  defense  that  he 
has  not  received  it.'"^ 

In  an  action  to  recover  the  balance  alleged  to  be  due  on  a 
building  contract,  if  the  plaintiff  is  not  in  default,  he  may  recover 
in  indebitatus  assumpsit  from  the  defendant  who  has  wrongly 
stopped  the  work  the  cost  of  the  labor  and  materials  he  has  fur- 
nished, though  in  excess  of  the  price  fixed  by  the  contract  and 
though  he  would  have  suffered  loss  had  he  been  permitted  to  com- 
plete the  work.'"^ 

In  Pennsylvania,  owing  to  the  want  of  a  court  of  chancery, 
as  has  already  been  fully  considered,  the  action  of  assumpsit,  for 
money  had  and  received,  has  been  made  a  vehicle  of  equitable 
jurisdiction,  which  ^the  following  observations  of  the  late  Mr. 
Justice  Duncan  will  sufficiently  explain :  "Though  there  may  be 
some  positions  in  Moses  v.  Macferlan,*"*  advanced  by  Lord  Mans- 
field, which  his  successors  have  cancelled  from  it,  his  leading 
doctrine  of  the  nature  of  this  action  never  has  been  questioned. 
The  great  objection  to  some  of  his  positions  is,  that  they  have 
been  laid  down  too  broadly,  when  he  says,  that  a  court  of  common 
law  may  sustain  this  action,  wherever  one  man  has  money  which 
another  ought  to  have,  or  wherever  one  man  has  an  equitable 
right  to  the  money,  he  also  has  a  legal  action.     Since  courts  of 

98  Ranck  v.  Albright,  36  Pa.  367. 

99  Good  Intent  Co.  v.  Hartzell,  22  Pa.  277. 

100  See  Fraley  v.  Bispham,  10  Pa.  320. 

loi  Paul  v.  Grimm,  165  Pa.  139;  Owens  v.  Goldie,  213  Pa.  ST* 

102  Owens  v.  Goldie,  273  Pa.  579. 

103  Philadelphia  v.  Tripple,  230  Pa.  480. 

104  2  Burr.  1005. 
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common  law  cannot  administer  equity  in  the  same  way  courts  of 
equity  can,  we  have  adopted  the  most  liberal  principles  in  this 
action;  and,  because  we  have  no  court  of  chancery,  sustained 
the  action,  where  one  man  unjustly  holds  the  money  of  another. 
In  every  case,  the  tort  may  be  waived;  where  the  party  has  re- 
ceived your  money,  trespass  or  trover  may  be  converted  into 
this  action.  Where  the  defendant  has  turned  another's  article 
into  money,  or  there  is  reasonable  evidence  that  he  has,  as  in  the 
case  of  the  masquerade  ticket,  the  tort  may  be  waived.  But 
when  you  do  this,  you  ratify  the  conversion;  you  adopt  his  act, 
and  can  recover  nothing  more  than  he  has  received.  In  England, 
not  even  interest ;  but  here,  the  money  received,  with  interest,  may 
be  recovered.  A  man  may  disaffirm  the  act  ab  initio,  by  reason 
of  the  fraud,  and  bring  his  special  action,  and  recover  his  actual 
damages ;  or  affirm  it,  and  demand  the  money ;  he  may  make  his 
election."i<'s 

If  a  person,  with  a  full  knowledge  of  facts,  says  Judge  King, 
with  his  usual  clearness,  pays  over  to  another,  claiming  it  as  a 
right,  money  which  he  was  not  compellable  by  law  to  pay,  he  can- 
not, on  discovering  his  error,  recover  it  back,  there  being  nothing 
against  conscience  in  the  other  party  retaining  it.  The  cases  to 
this  effect  are,  where  the  party  seeking  to  recover  back  the  money, 
either  by  way  of  direct  action  or  set-off,  had  actually  paid  the 
disputed  sum  over  to  his  opponent,  under  a  claim  of  right.^°*  But 
it  has  never  been  held  that  a  party  can  recover  from  another 
money  erroneously  admitted  to  be  due  to  the  plaintiff;  or  that,  in 
an  action  brought  on  such  admission,  it  is  incompetent  for  the  de- 
fendant to  show  that  his  admission  of  liability  to  the  plaintiif 
was  founded  on  a  mere  mistake  as  to  the  legal  claim  of  the 
latter  to  the  sum  demanded.^"'  Money  paid,  etc.,  lies  against  a 
vendor,  to  recover  back  taxes  compulsorily  paid  by  a  vendee, 
which  taxes  had  been  assessed  against  a  tenant  of  the  vendori, 
prior  to  the  sale,  there  being  no  provision  in  the  lease  making  the 
tenant  responsible  for  the  same.^°*  And  where  it  appeared  that 
a  sheriff  had  collected  certain  money  on  an  execution,  which  he 

105  Lee  v.  Gibbons,  11  S.  &  R.  iii.  And  see  Commonwealth  v. 
Alexander,  14  S.  &  R.  257. 

106  Ludlam's  Estate,  i  Pars.  123;  Edgar  v.  Shields,  i  Grant  361; 
Christ  Church  Hospital  v.  Philadelphia  County,  24  Pa.  229. 

107  Ludlam's  Estate,  i  Pars.  123. 
io8    Caldwell  v.  Moore,  n  Pa.  58. 
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paid  over  to  the  attorney  of  the  plaintiff  therein;  that  the  at- 
torney left  the  state,  and  the  plaintiff  again  applied  to  the  sheriff 
for  the  money ;  that  the  latter,  having  lost  his  receipt,  rather  than 
be  ruled  to  pay  the  money  into  court,  paid  it  over  again ;  and  after 
his  death,  the  first  receipt  was  found  among  his  papers,  it  was 
held,  that  this  was  not  a  voluntary  payment,  and  that  his  ad- 
ministrator could  recover  the  money  back.*"*  An  insolvent  trus- 
tee, who,  as  a  releasing  creditor,  under  a  voluntary  assignment 
made  by  his  insolvent,  has  received  dividends  bona  fide,  and  con- 
scientiously, is  not  compellable  to  refund  such  dividends  to  his 
cestuis  que  trust,  the  general  creditors,  upon  its  afterwards  being 
held  that  the  voluntary  assignment  was  void.^^"  Where  a  party 
is  fraudulently  induced  to  enter  into  a  contract  which  is  void 
by  law,  though  he  cannot  enforce  the  contract,  he  may  recover 
back,  in  an  action  for  money  had  and  received,  any  money  he  may 
have  been  induced  to  pay  as  a  consideration;^"  more  briefly, 
money  obtained  by  fraud  may,  be  recovered.^^*  In  order  to  main- 
tain assumpsit  for  money  had  and  received,  the  promise  must  be 
to  the  plaintiff,  or  to  some  one  for  him,  or  the  money  must  be 
received  to  his  use.^*'  A  superintendent  of  the  public  works, 
who  had  made  an  overpayment  by  mistake  to  a  contractor,  was 
held  entitled  to  recover  back  the  money  overpaid,  it  not  ap- 
pearing that  he  had  received  a  credit  for  the  amount,  in  the 
settlement  of  his  accounts  with  the  commonwealth.^^*  Money 
had  and  received  lies  to  recover  back  the  proceeds  of  goods  ap- 
plied in  payment  of  a  debt,  under  the  mistaken  belief  that  they 
were  assigned  to  secure  that  debt.^^"  But  on  a  contract  of  ex- 
change of  goods  between  the  plaintiff  and  defendant,  money  had 
and  received  does  not  lie  by  the  plaintiflF  against  the  defendant, 

109    Bradford  v.  White,  i  Phila.  26.    And  see  McDonald  v.  Todd,  i 
Grant  17. 
no    During's  Appeal,  13  Pa.  224. 

111  Vantine  v.  Wood,  13  Pa.  270. 

112  Blattenberger  v.  Holman,  103  Pa.  555;  Chambers  v.  Union  Nat. 
Bank,  78  Pa.  205;  Bush  v.  Breinig,  113  Pa.  310;  Chamberlain  v.  Lilley,  i 
Super.  Ct.  293;  McDonald  v.  Todd,  i  Grant  17;  Mathers  v.  Pearson,  13 
S.  &  R.  2^. 

113  Finney  v.  Finney,  16  Pa.  383.  In  order  to  maintain  this  action, 
there  must  be  a  privity  of  contract  between  the  parties.  Wells  v.  Stew- 
art, 5  Binn.  325 ;  Allen  v.  Irwin,  I  S.  &  R.  549. 

114  Johnson  v.  Rutherford,  10  Pa.  455. 

115  Thomas  v.  Brady,  10  Pa.  164. 
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to  recover  back  the  value  paid  for  the  defendant's  goods,  on  the 
ground  that  the  contract  was  void.^^*  Nor  does  such  an  action  lie 
against  a  tax  collector  at  the  suit  of  an  employee  of  a  corporation 
which,  without  authority  from  the  plaintiff,  had  paid  the  tax  col- 
lector and  enclosed  his  receipt  in  the  plaintiff's  pay  envelope  as  a 
voucher  for  deducting  the  amount  from  his  wages,  though  in 
truth  no  taxes  were  owing.^^** 

The  plaintiff,  if  not  in  default,  may  recover  the  balance  due  on 
a  building  contract  in  indebitatus  assumpsit  from  the  defendant 
who  has  wrongfully  stopped  the  work,  the  cost  of  the  labor  and 
the  materials  for  which  he  has  not  been  paid,  although  the  cost 
is  in  excess  of  the  price  fixed  by  the  contract  and  the  contractor 
would  have  suffered  a  loss  had  he  been  permitted  to  complete 
the  work.^"'' 

II.    Suits  on  implied  promises. 

Again,  if  a  person  in  order  to  protect  his  own  interest  pay 
a  debt  for  which  another  is  legally  and  personally  liable,  the  law 
will  imply  a  promise  on  the  latter's  part  to  repay  him.^^'  Or,  if 
the  joint  owner  of  a  claim,  who  is  prosecuting  it,  is  opposed  by 
the  other,  he  is  entitled  to  an  allowance  for  his  time  and  labor 
thus  expended.^'*  Or,  if  a  supervisor  pays  the  taxes  of  one 
from  whom  he  is  entitled  to  collect,  he  can,  after  the  expira- 
tion of  his  term,  recover  the  amount  from  the  taxpayer.^^*  But 
if  money,  due  to  a  person,  is  paid  without  fraud,  he  may  re- 
tain it,  although  he  could  not  have  recovered  it  at  law.^^°  And 
if  an  insurance  company  for  a  loss  caused  by  a  railroad  com- 
pany, assures  him  that  he  is  welcome  to  all  he  can  collect  from 
the  company,  and  he  collects  by  suit  a  large  amount,  the  insurance 
company  cannot  recover  back  anything  paid  on  the  policy.121 

The  known  acceptance  and  use  of  property  belonging  to  an- 
other raised  an  implied  promise  to  pay  for  its  use.""    And  since 

116  Seals  V.  See,  10  Pa.  56. 

ii6a    Ryeski  v.  Wieland,  21  Dist.  313. 
ii6b    Philadelphia  v.  Tripple,  230  Pa.  480. 

117  Hogg  V.  Longstreth,  97  Pa.  255. 

118  Zell's  Appeal.  24  W.  N.  C.  68. 

119  West  Cain  Township  v.  Gibbs,  4  Dist.  149. 

120  Krumbhaar  v.  Yewdall,  153  Pa.  476. 

121  jEtna  Ins.  Co.  v.  Confer,  158  Pa.  598. 

12a  Indiana  Mfg.  Co.  v.  Hayes,  155  Pa.  160;  McCown  v.  Quigley,  147 
Pa.  307;  Ziegler  v.  McFarland,  147  Pa.  607;  Graff  v.  Callahan,  158  Pa.  380; 
First  Baptist  Church  v.  Caughey,  8s  Pa.  271;  i  Vale  1741. 
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assumpsit  is  a  transitory  and  not  a  local  action,  assumpsit  lies 
in  Pennsylvania  for  the  use  and  occupation  of  land  in  New  Jersey. 
Such  an  implied  promise  arises  for  the  use  of  land  if  one  leaves 
chattels  thereon,  a  tenant  for  example  on  his  landlord's  land.  In 
such  a  case  Justice  Gordon  said  that  the  jury  might  have  found 
for  the  plaintiffs  "on  either  of  the  three  following  grounds :  for 
the  use  and  occupation  of  the  premises;  on  an  implied  contract 
for  storage;  or  for  an  obstruction  of  the  plaintiff's  use  of  the 
property  by  an  unwarrantable  persistence  by  the  defendant  in 
the  possession  of  it  without  right.  An  implied  contract  for 
use  and  occupation  may  arise  from  the  use  of  the  premises  by 
the  tenant  and  the  sufferance  of  the  landlord,  nor  does  the  fact 
that  the  tenant  holds  over  after  notice  to  quit  tend  to  destroy  this 
implication,  unless  the  landlord  has  followed  up  the  notice  by 
some  act  indicative  of  an  intent  to  treat  him  as  a  trespasser.""* 
An  implied  promise  to  pay  may  also  arise  from  the  acts  of  the 
person  sought  to  be  charged.^^^  Thus  an  acknowledgment  on  a 
balance  due  will  imply  a  promise  to  pay  the  amount.^^^  There  is 
also  an  implied  promise  to  pay  where  a  partner  withdraws  from 
his  firm  and  fails  to  notify  a  person  who  continues  to  sell  goods 
to  the  other  partner.^^^  But  when  a  special  contract  is  proved, 
the  law  will  not  imply  an  inconsistent  one,^''*  even  if  the  express 
contract  has  not  been  fully  executed  through  the  defendant's 
fault.^''^  When,  however,  there  is  a  breach  of  the  special  contract 
by  the  defendant,  there  arises  an  implied  promise  that  he  shall 
reimburse  the  plaintiff  for  expenses  incurred  and  money  ad- 

123  Kenwood  v.  Cheeseman,  3  S.  &  R.  500.  See  also  De  Haven  v. 
Bartholomew,  57  Pa.  126. 

124  Grove  v.  Barcley,  106  Pa.  155,  164.  The  court  also  declared  that 
it  was  immaterial  whether  the  verdict  was  rendered  on  a  count  in  as- 
sumpsit or  in  case,  the  court  should  have  permitted  the  plaintiff,  in  order 
to  provide  for  such  alternative,  to  file  on  the  trial,  his  proposed  amended 
narr.  in  tort 

125  Shaunce  v.  McCrystal,  162  Pa.  457;  Moffitt  v.  Ryand,  69  Pa.  380; 
Tassey  v.  Church,  4  W.  &  S.  141. 

126  Ibid. 

127  Shaunce  v.  McCrystal,  162  Pa.  457. 

128  Brose's  Estate,  155  Pa.  619;  Ferrell  v.  Reed,  14  Super.  Ct  27; 
Johnson  v.  Wanamaker,  17  Super.  Ct  301;  i  Vale  1742. 

129  McGucken  v.  Tunning,  2  Chester  249;  Algeo  v.  Algeo,  10  S.  &  R. 
235. 
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vanced.^^"  And  when  the  plaintiff  fails  to  perform  he  may  re- 
cover back  whatever  he  has  paid  on  account  in  excess  of  the 
damages  sustained  by  the  defendant  by  reason  of  the  plaintiff's 
noncompliance.^^^ 

A  conveyance  of  land  "under  and  subject"  to  the  payment  of 
an  existing  mortgage  is  a  covenant  of  indemnity  only  as  between 
the  grantor  and  grantee,  for  the  protection  of  the  former,  in  the 
absence  of  an  express  or  implied  agreement  to  assume  the  pay- 
ment, the  acceptance,  therefore,  by  a  remote  grantee  of  such  a 
conveyance  does  not  raise  an  implied  asstunpsit  in  favor  of  the 
holder  of  the  mortgage.^'^  Nor  does  a  mere  naked  trustee  who 
takes  a  conveyance  subject  to  the  payment  of  a  mortgage,  as- 
sume a  personal  liability  therefor. ^^^ 

A  contract  to  do  extra  work  may  be  implied  from  a  request  to 
do  such  work.^^*  If  directed  by  the  proper  public  authorities, 
there  may  be  a  recovery,  though  the  contract  provides  that  there 
shall  be  no  recovery  beyond  the  amount  specified.^^^ 

A  man  who  pays  money  to  a  stakeholder  has  the  right  to  de- 
mand it  back  while  it  is  in  his  possession  and  to  sue  in  assumpsit 
and  recover  it  if  the  demand  is  refused.^^'*  His  right  to  do  this 
is  not  affected  by  the  legal  or  illegal  purpose  or  object  of  de- 
positing the  money.^'*''  And  if  a  check  is  given  to  recover  a 
margin  in  a  gambling  transaction,  the  marginal  sum  may  be  sep- 
arated from  the  others  and  recovered.^**° 


130  Am.  Life  Ins.  Co.  v.  McAden,  109  Pa.  399;  Knauss  v.  Shuflfert, 
58  Pa,  152;  Terry  v.  Wenderoth,  147  Pa.  gig;  Brown  v.  Fister,  51  Pa. 
i6s ;  Evans  v.  Lee,  28  Pa.  88. 

131  Jacoby  v.  Stettler,  2  Cent.  607.  See  also  Hudson  v.  Reel,  5  Pa.  279, 
and  Hathaway  v.  Hoge,  i  Cent.  339. 

132  Moore's  Appeal,  88  Pa.  465;  Taylor  v.  Mayer,  93  Pa.  43;  i  Vale 
1738. 

133  Girard  Life  Insurance  Co.  v.  Stewart,  86  Pa.  89;  Stokes  v.  Wil- 
liams, 6  W.  N.  C.  473- 

134  Snyder  v.  Steinmetz,  6  Super.  Ct.  341. 
13s    Cunningham  v.  Church,  159  Pa.  620. 

i3Sa  McAllister  v.  Hoffman,  16  S.  &  R.  147;  Cassidy  v.  Maulick,  21 
Dist.  S7S.    See  Duler  v.  Hartley,  178  Pa.  23. 

i3Sb  Peters  v.  Grim,  149  Pa.  163;  Repplier  v.  Jacobs,  149  Pa.  167; 
J.  C.  McNaughton  Co.  v.  Haldeman,  160  Pa.  144;  Bauer  v.  Fabel,  221  Pa. 
1S6. 

135c    Bauer  v.  Fabel,  221  Pa.  156. 
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IS.    Recovery  of  voluntary  payments. 

As  a  general  rulei,  money  paid  voluntarily  cannot  be  recov- 
ered."® Says  Justice  Paxson:  "There  is  no  principle  of  law 
better  settled  than  that  money  voluntarily  paid  with  a  knowledge 
of  the  facts  cannot  be  recovered  back If ,  in  every  in- 
stance in  which  a  man  is  in  doubt  as  to  which  is  the  safe  course  to 
pursue,  he  can  pay  under  protest,  and  then  sue  to  recover  it  back, 
it  is  difficult  to  see  where  litigation  is  to  end.""^  This  principle 
has  been  often  applied,  especially  in  cases  to  recover  taxes.  Some 
of  the  more  recent  applications  may  be  given.  Thus  voluntary 
contributions  by  all  the  stockholders  to  the  stock  of  the  company, 
not  made  as  loans,  cannot  be  recovered.^^*  One  who  pays  under 
protest  a  draft  to  preserve  his  credit,  though  his  liability  thereon 
has  been  discharged,  cannot  recover  the  money,  for  there  was  no 
element  of  compulsion  in  his  payment.'^'  Again,  the  voluntary 
payment  of  a  note  by  the  payee  and  indorser  knowing  that  his 
liability  has  been  discharged  by  the  neglect  of  an  agent  of  the 
discounting  bank  to  present  it  for  payment,  gives  him  no  right 
of  action  against  the  agent.^*° 

A  voluntary  payment  of  a  judgment  before  sale  will  not  on  its 
reversal,  entitle  the  defendant  to  restitution.^*^  Likewise,  a 
defeated  claimant  in  a  sheriff's  interpleader  who,  pending  an  ap- 
peal, is  sued  on  his  bond  and  pays  the  creditor's  claim„  taking  an 
assignment  of  his  judgment,  cannot  on  its  reversal  recover  the 
money  thus  paid.^*''  One  also  who  voluntarily  pays  the  debt  of 
another  cannot  compel  the  debtor  to  reimburse  him.^*^ 

Money  involuntarily  paid  under  duress,  may  be  recovered;"* 

136  Bidwell  V.  Pittsburgh  R.  Co.,  114  Pa.  535;  Natcher  v.  Natcher,  47 
Pa.  496;  Ditman  v.  Rawle,  134  Pa.  480;  Mocomber  v.  Proctor,  22  Super. 
Ct.  483;  Bobst  V.  Gring,  32  Super.  Ct.  541;  i  Vale  1765. 

137  De  La  Cuesta  v.  Ins.  Co.  of  North  America,  136  Pa.  6278. 

138  Bidwell  V.  Pittsburgh  &  East  Liberty  R.  Co.,  114  Pa.  535. 

139  Harvey  v.  Girard  National  Bank,  119  Pa.  212. 

140  Oil  Well  Supply  Co.  v.  Exchange  National  Bank,  131  Pa.  100. 

141  Gould  V.  McFall,  118  Pa.  455. 

142  Ditman  v.  Rawle,  134  Pa.  480. 

143  Breneman's  Appeal,  121  Pa.  641. 

144  De  La  Cuesta  v.  Ins.  Co.  of  North  America,  136  Pa.  62;  Shaw  v. 
Allegheny  City,  115  Pa.  46;  American  Steamship  Co.  v.  Young,  89  Pa. 
186;  Matz  V.  Mitchell,  91  Pa.  114;  Dido  v.  Strobel,  3  Super.  Ct.  522; 
Schoenfeld  v.  Bradford,  16  Super.  Ct.  165 ;  i  Vale  1755. 
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but  a  mere  threat  to  resort  to  the  law  is  not  duress.^"  To  warrant 
recovery  the  duress  must  involve  compulsion,  actual,  present  and 
potential.'*^  A  mere  protest,  therefore,  or  notice  will  not  change 
the  character  of  the  payment,  or  confer  the  right  of  recovery."^ 
Even  though  the  demand  be  unjust,  if  paid  it  cannot  be  recovered 
unless  its  payment  was  obtained  in  that  manner  by  duress.^** 

When,  however,  a  public  officer  extorts  more  than  his  legal  fees, 
an  action  lies  for  the  excess  ;^*°  also  for  fees  demanded  under 
color  of  office,  if  there  was  no  warrant  for  their  collection,  though 
not  paid  under  protest;^'"  also,  fees  or  fines  paid  under  law 
which  is  afterward  declared  illegal"^  or  unconstitutional,^'^  also  a 
tax  paid  under  protest  on  property  exempt  by  law  ;^°^  and  a  tax- 
payer who  has  vainly  invoked  the  aid  of  a  court  of  equity  to 
restrain  the  collection  of  a  diverted  tax  does  not  become  a  volun- 
teer by  its  payment  and  may  therefore  recover  back  a  tax  thus 
paid  under  protest.^"*  If  taxes  are  improperly  assessed  to  the 
lessee  of  coal  lands  and  paid  by  him,  he  can  retain  the  amount 
from  royalties  due  to  the  lessor.^'*  Should  a  purchaser  at  a  tax 
sale  redeem  the  property  from  a  subsequent  sale,  he  can  recover 
his  money  back  if  the  property  was  doubly  assessed  and  the  taxes 
had  been  regularly  paid  by  the  real  owners.^'^ 

A  vendor  who  employs  a  broker  to  effect  a  sale  who,  without 
the  vendor's  knowledge,  also  acts  as  agent  of  the  vendee,  can 
recover  back  the  commission  paid  to  him.^°^    If  a  lessee  accepts 

145  Taylor  v.  Board  of  Health,  31  Pa.  73;  Schoenfeld  v.  Bradford, 
16  Super.  Ct.  165 ;  Witmer  v.  Fry,  20  Lane.  L.  Rev.  391. 

146  Lehigh  Coal  &  Nav.  Co.  v.  Brown,  100  Pa.  345;  Peters  v.  Kraft,  7 
Montg.  201. 

147  Harvey  v.  Girard  Nat.  Bank,  119  Pa.  212;  Schoenfeld  v.  Bradford, 
16  Super.  Ct.  165. 

148  Coon  V.  Penna.  Canal  Co.,  3  Kulp  488;  Glennon  v.  Luzerne  Co., 
4  Kulp  249. 

149  Riley  v.  Willis,  5  Wh.  145.  See  Allegheny  County  v.  Grier,  179  Pa. 
639;  Allentown  v.  Hartman,  22  Super.  Ct.  400. 

150  American  Steamship  Co.  v.  Young,  89  Pa.  186. 

151  Pace  v.  Plymouth  Borough,  7  Kulp  239.  See  also  Sayre  Borough 
v.  Phillips,  148  Pa.  482;  Cohen  v.  Plymouth  Borough,  7  Kulp  loi. 

152  Stoner  v.  Lancaster  County,  3  Lane.  L-  Rev.  265. 

153  Christ  Church  Hospital  v.  Philadelphia  Co.,  24  Pa.  229. 

154  Shaw  V.  Allegheny  City,  115  Pa.  46. 

155  Miles  V.  Delaware  &  Hudson  Canal  Co.,  140  Pa.  623. 

156  Clapp  V.  Pinegrove  Township,  138  Pa.  35. 

157  Connell  v.  Smith,  142  Pa.  25. 


2090         Common  Law  Practice  in  Pennsylvania. 

a  lease  through  the  lessor's  deceit,  he  may  adhere  to  the  lease 
and  recover  damages  without  tendering  a  reconveyance  of  the 
lease,  or  he  may  rescind  the  contract  and  recover  back  the  money 
paid.^'*  If  a  person  who  has  agreed  to  repair  an  article  for  a 
stipulated  price  demands  more,  which  is  paid  under  protest,  it 
may  be  recovered  back.^°°  If  a  master  overpays  his  servant  who 
is  cheated  out  of  it  by  a  third  person,  such  third  person  is  answer- 
able to  the  master.^*" 

Money  paid  to  one  who  is  not  entitled  to  receive  it  may  be  re- 
covered if  paid  under  mistake  of  law,^'^  but  if  he  is  entitled  to 
receive  it,  the  money  cannot  be  recovered  on  that  ground.^'^  This 
rule  has  often  been  applied  to  the  payment  of  taxes  or  municipal 
claims.^"^  If  it  is  paid  under  a  mutual  mistake  of  fact  with 
respect  to  the  person  who  is  not  entitled  thereto  it  may  be  re- 
covered.^** But  if  it  is  involuntarily  paid  to  one  who  is  entitled 
to  receive  it,  even  though  under  a  mistake  of  fact,  it  cannot  be  re- 
covered.^"^ A  settlement  on  the  measurement  of  timber  which 
was  found  to  be  a  mistake  is  not  a  bar  to  an  action  to  recover  for 
the  price  in  excess  of  the  original  measurement.^""  Likewise  an 
action  may  be  sustained  to  recover  a  sum  paid  by  a  mutual  mis- 
take in  carrying  into  effect  an  amicable  partition  of  land."^  And 
if  a  tenant  of  one-half  of  a  lot  pays  by  mistake  the  taxes  assessed 
against  the  whole,  not  officiously  nor  negligently,  he  may  recover 
from  the  person  who  should  have  paid.^"* 

158  Guffey  V.  Clever,  146  Pa.  548. 

159  Grammes  v.  Erney,  7  Lane.  L.  Rev.  85. 

160  Chamberlain  v.  Lilley,  i  Super.  Ct  093. 

161  Commonwealth  v.  Mutual  Live  Stock  Ins.  Co.,  14  Lane.  L.  Rev.  57. 

162  Real  Estate  Sav.  Inst.  Co.  v.  Linder,  74  Pa.  371;  Peters  v.  Flor- 
ence, 38  Pa.  194;  Westfield  v.  Will,  12  C.  C.  30;  Irvine  v.  Hanlin,  10  S. 
&  R.  219;  I  Vale  1760. 

163  McCrickart  v.  Pittsburgh,  88  Pa.  133;  Peebles  v.  Pittsburgh,  loi 
Pa.  304;  Union  Ins.  Co.  v.  Allegheny  City,  loi  Pa.  250;  Wharton  v. 
Birmingham  Borough,  37  Pa.  371 ;  i  Vale  1761. 

164  Connell  v.  Smith,  143  Pa.  25;  McKibben  v.  Doyle,  173  Pa.  579; 
Horton  v.  Harbridge,  127  Pa.  11;  Reed  v.  Horn,  143  Pa.  323;  Girard 
Trust  Co.  v.  Harrington,  23  Super.  Ct.  615;  1  Vale  1761. 

165  Krumbhaar  v.  Yewdall,  153  Pa.  476;  Boas  v.  Updegrove,  5  Pa.  516; 
Steel  v.  Arnold,  8  W.  N.  C.  249;  i  Vale  1761. 

166  Horton  v.  Harbridge,  127  Pa.  11. 

167  Reed  v.  Horn,  143  Pa.  323. 

168  Iron  City  Tool  Works  v.  Long,  7  At.  82. 
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13.    Recovery  on  promise  to  third  person. 

"Where  a  contract  is  for  the  benefit  of  the  contracting  party, 
no  action  can  be  maintained  by  a  third  person  who  is  a  stranger 
to  the  contract  and  the  consideration"^"* 

The  promise  of  the  defendant  need  not  be  made  immediately 
to  the  plaintiff  himself;^'*  for,  if  made  to  one  person  for  the 
benefit  of  another,  the  latter  may,  notwithstanding,  maintain  the 
action.""  Wherever  the  consideration  moves  from  a  party, 
though  the  promise  be  made  to  a  third  person,  he  from  whom  the 
consideration  moves,  may  be  plaintiff;  and  the  promise  must  be 
laid  as  having  been  made  to  the  plaintiff,  under  which  the  prom- 
ise made  to  the  third  person  may  be  given  in  evidence.^^^  The 
consideration  is  either  expressed  by  the  party,  or  implied  from 
the  beneficial  nature  of  the  consideration  to  the  defendant,  or 
some  obligation  imposed  upon  him  by  the  law  ;^'^  but  from  a  mere 
moral  obligation,  no  promise  can  be  implied,  although  it  is  suffi- 
cient to  support  an  express  assumption.^''  Thus,  the  debt  of  a 
bankrupt  is  due  in  conscience,  notwithstanding  his  discharge;  he 
may,  therefore,  revive  the  old  debt  by  a  new  promise,  and  the 
old  debt  will  be  a  sufficient  consideration.^''* 

i68a  Freeman  v.  Pennsylvania  R.  Co.,  173  Pa.  274;  First  Nat.  Bank  of 
Uniontown  v.  Pa.  &  West  Va.  Tel.  Co.,  21  Dist.  371. 

169  See  Chap.  31,  §7. 

170  Martyn  v.  Hind,  Cowp.  437.  The  acceptance  by  a  remote  grantee, 
of  a  conveyance  under  and  subject  to  the  payment  of  a  mortgage,  raises 
no  implied  assumpsit  to  pay  the  mortgage-debt  to  the  holder  of  the  mort- 
gage.   Act  12  June,  1878,  P.  L.  205,  4  Purd.  §72,  p.  4044. 

171  Blymire  v.  Boistle,  6  W.  182;  Morrison  v.  Beckey,  6  W.  349; 
Ramsdale  v.  Horton,  3  Pa.  330;  Torrens  v.  Campbell,  74  Pa.  470;  Guthrie 
V.  Kerr,  85  Pa.  303;  Commercial  Bank  v.  Wood,  7  S.  &  R.  89; 
Beers  v.  Robinson,  9  Pa.  229 ;  Keim  v.  Taylor,  1 1  Pa.  163 ;  Bellas  v.  Fagely, 
19  Pa.  273;  Campbell  v.  Lacock,  40  Pa.  448;  Stoudt  v.  Hine,  45  Pa.  30;  Rob- 
ertson v.  Reed,  47  Pa.  470.  An  incoming  partner  is  not  liable  to  a  creditor  of 
the  old  firm,  by  reason  of  having  purchased  the  interest  of  a  retiring 
partner,  and  agreed  to  assume  his  indebtedness — the  creditor  being  no 
party  to  the  contract.  Kountz  v.  Holthouse,  85  Pa.  235.  And  see  Clark 
v.  Dickinson,  74  N.  Y.  47. 

172  Directors  of  the  House  of  Employment  v.  Murry,  32  Pa.  178. 

173  Hemphill  v.  McClimans,  24  Pa.  367;  Willing  v.  Peters,  12  S.  &  R. 

177- 

174  McKinley  v.  O'Keson,  s  Pa.  369;  Haines  v.  Stauffer,  13  Pa.  340; 
Osner  v.  Conrad,  i  W.  N.  C.  601.    But  the  plaintiff  must  sue  on  the  new 
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If  one  delivers  money  or  personal  property  to  another  under 
the  latter's  promise  of  delivery  to  a  third  person,  who  has  a  bene- 
ficial interest  therein,  he  can  maintain  an  action  on  the  prom- 
ise.^'°  Likewise,  if  two  persons  deposit  a  definite  amount  of 
money  with  a  third  who  promises  to  contribute  as  much  more 
for  the  benefit  of  the  plaintiff,  he  may  maintain  an  action  in  his 
own  name  against  the  holder  for  the  money.^'^  So,  if  one  buys 
the  stock  and  fixtures  of  a  hotel,  agreeing  also  to  pay  the  vendor's 
debts  contracted  in  furnishing  and  improving  it,  the  debt  of  a  sup- 
plier of  liquors  is  thereby  included.^"  And  a  vendee  of  real 
estate  is  also  liable  in  assumpsit  for  a  judgment  against  the 
vendor,  which  for  a  valuable  consideration  he,  at  the  time  of  the 
purchase  agreed  to  assume.^^* 

But  if  A  agrees  to  build  a  house  for  B  who  in  turn  agrees  to 
pay  all  bills  for  material  ordered  by  A,  B  is  not  liable  to  the 
material  man  for  lumber  which  A  has  not  ordered  B  to  pay.^" 
Likewise,  assumpsit  does  not  lie  by  a  stranger  to  a  contract,  if 
the  promise  of  the  defendant  is  to  pay  to  the  stranger  an  existing 
indebtedness  due  by  the  promisee  to  the  latter,  the  promise  must 
be  enforced  by  the  promisee.^'"  Again,  B  agreed  with  A,  his 
vendor,  to  pay  C  royalty  on  ore  mineral  if  the  land  belonged  to 
C,  otherwise  he  would  pay  him  nothing.  C  could  not  maintain 
assumpsit  on  A's  promise.^'^ 

Alt  incoming  partner  is  not  liable  to  a  creditor  of  the  old  firm 
through  the  purchase  of  the  interest  of  a  retiring  partner  and 
agreement  to  assume  his  indebtedness,  as  the  creditor  is  no  party 
to  the  contract.^** 

No  suit  can  be  maintained  on  a  partial  assignment  of  a  debt, 

promise.  Reeside  v.  Hadden,  12  Pa.  243.  And  the  promise  must  be  estab- 
lished by  clear  evidence.  Heazelton's  Estate,  32  L.  I.  13;  Breit  v.  Osner, 
2  W.  N.  C.  601. 

17s    Wynn  v.  Wood,  97  Pa.  216. 

176  Hostetter  v.  Hollinger,  117  Pa.  606. 

177  Delp  V.  Bartholomay  Brewing  Co.,  123  Pa.  42. 

178  Gregg  V.  Allen,  130  Pa.  611.     See  Allen  v.  Gregg,  22  W.  N.  C. 

S20. 

179  Mundorff  v.  Kilbuck  Township  School  Directors,  4  Penny.  103. 

180  Adams  v.  Kuehn,  119  Pa.  76.  See  also  McClaughry  v.  McClaughry, 
22  W.  N.  C.  338;  Howes  v.  Scott,  224  Pa.  7. 

181  Grim  v.  Thomas  Iron  Co.,  115  Pa.  61. 

182  Konntz  V.  Holthouse,  85  Pa.  235 ;  Knop  v.  Duncan,  8  W.  N.  C.  514. 
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unless  the  debtor  assented  to  the  assignment.^'*'  Nor  will  an 
assignment  of  a  city  contractor  of  a  portion  of  his  claim  against 
the  city,  with  the  assent  of  the  city  treasurer  suffice,  unless  he 
acted  by  express  authority,  as  it  is  not  implied  from  his 
office."^'' 

14.  When  a  moral  obligation  may  be  enforced. 

It  is  not  necessary  that  the  original  obligation  should  be  of  a 
nature  which  might,  at  one  time,  have  been  enforced  at  law; 
a  mere  moral  obligation  which,  of  itself,  could  have  no  legal 
efficacy,  is,  notwithstanding,  a  sufficient  foundation  for  an  express 
promise.^*^  Soj  although  no  action  will  lie  for  money  unjustly  re- 
covered under  a  judgment,  yet  where  money  has  been  paid,  and 
a  receipt  taken,  and  afterwards  the  party  to  whom  it  was  paid, 
brings  an  action  for  the  same  money,  and  recovers,  through  the 
omission  of  the  defendant  to  produce  the  receipt  in  his  defense,  a 
subsequent  promise  by  the  plaintiff  in  that  action,  that,  if  the  de- 
fendant had  the  receipt,  he  would  refund  the  money,  is  a  valid 
promise,  of  which  the  moral  obligation  to  repay  the  money  is  the 
consideration.^**  Where  two  considerations  are  laid,  one  friv- 
olous and  the  other  good,  the  former  will  be  disregarded;  there- 
fore, a  declaration,  alleging  a  promise  after  a  discharge  in  bank- 
ruptcy, in  consideration  of  the  plaintiff's  forbearance,  at  the  re- 
quest of  the  defendant^  to  issue  a  ca.  sa.  on  a  judgment  obtained 
before,  and  also  in  consideration  of  the  former  indebtedness,  was 
held  sufficient,  on  demurrer.^"* 

15.  When  two  promises  have  been  made,  on  which  should  action  be 

founded? 

If  a  party  have  a  security  of  a  higher  nature  than  a  promise, 

he  must  found  his  action  thereon^  but  assumpsit  still  remains  the 

proper  action.    Assumpsit,  therefore,  will  lie  on  a  promise  to  pay 

the  balance  of  money  due  on  a  covenant  ;^'°  or  if  a  new  considera- 

182a    Vetter  v.  Meadville,  236  Pa.  563;  Jermyn  v.  MofBtt,  75  Pa.  399; 
Philadelphia's  Appeals,  86  Pa.  119;  Geist's  Appeal,  104  Pa.  351. 
182b    Vetter  v.  Meadville,  236  Pa.  563. 

183  Clark  v.  Herring,  5  Binn.  33;  Gaullaher  v.  Gaullaher,  5  W.  200. 

184  •  Bentley  v.  Morse,  14  Johns.  468. 

185  Reeside  v.  Hadden,  12  Pa.  243. 

186  Foster  v.  AUanson,  2  T.  R.  479 ;  Danforth  v.  Schoharie  and  Duanes- 
burgh  Turnpike  Road,  12  Johns.  227.  Assumpsit  lies  on  an  account  stated, 
though  arising  out  of  a  contract  under  seal.  Brown  v.  Bliem,  3  W.  N.  C. 
26. 
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tion,  as  forbearance,  have  intervened,  and  the  defendant  promise 
to  pay  the  debt,  assumpsit  will  lie;^"  and  where  a  contract  under 
seal  has  been  put  an  end  to,  without  the  default  of  the  plaintiff, 
he  may  recover  back  money  paid  in  pursuance  of  it,  in  an  action 
of  assumpsit  for  money  had  and  received.^**  So,  also,  on  a  mort- 
gage of  land,  with  authority. to  the  mortgagee  to  sell,  after  a  cer- 
tain time;,  and  to  pay  the  surplus,  if  any,  after  satisfying  the  debt, 
to  the  mortgagor,  if  there  be  no  covenant  or  agreement  under 
seal  to  pay,  indebitatus  assumpsit  lies  for  money  had  and  received, 
for  a  surplus  arising  from  the  sale.^*"  Where  a  valid  security  of 
a  higher  nature,  as  a  bond  or  judgment,  is  accepted  in  satisfac- 
tion of  a  simple  contract  debt,  the  latter  is  merged  in  or  extin- 
guished by  the  former,  and  it  can  never  be  made  the  foundation 
of  an  action  •,"°  but  where  the  higher  security  is  collateral  merely 
to  the  original  debt,  and  not  intended  as  a  satisfaction  or  discharge 
of  it,  the  plaintiff  may  maintain  an  action,^'*  even  though  he  has 
obtained  judgment  upon  the  collateral  security.^*^ 

1 6.    When  tort  may  be  waived. 

Where  the  goods  of  one  person  have  been  tortiously  taken  away 
by  another,  for  the  purpose  of  selling  them,  and  there  is  no  evi- 
dence to  show  that  they  were  not  sold,  the  owner  may  waive  the 
tort,  and  recover  the  value  in  assumpsit,  under  the  count  for 
money  had  and  received.^'"  A  plaintiff  may  also  waive  his  action 
of  tort  for  deceit,  and  sue  in  assumpsit  for  the  money  which  he 
paid  on  the  contract,  or  which  the  defendant  has  received  under 

187  I  Chit.  PI.  95.  But  an  agreement  to  forbear  suing  upon  a  sealed 
instrument,  made  without  consideration,  does  not  reduce  it  to  a  parol 
contract;  covenant  is  the  proper  remedy.  Shaneman  v.  Core,  2  W.  N. 
C.  540. 

188  Weaver  v.  Bentley,  i  Caines  47. 

189  Stoever  v.  Stoever,  9  S.  &  R.  434. 

190  Bank  of  Columbia  v.  Patterson,  7  Cr.  299,  303. 

191  Charles  v.  Scott,  i  S.  &  R.  294;  Sterling  v.  Marietta  and  Susque- 
hanna Trading  Co.,  11  S.  &  R.  179;  Wallace  v.  Fairman,  4  W.  378. 

192  Day  V.  Leal,  14  Johns.  404.  If  the  agreement  were  only  a  collateral 
security,  no  action  for  the  recovery  of  the  debt  could  be  supported  on  it, 
and  consequently,  it  would  be  no  bar  to  an  action  on  the  original  assump- 
tion.   Tilghman,  C.  J.,  i  S.  &  R.  296. 

193  McCullough  V.  McCuUough,  14  Pa.  295.  But  assumpsit  will  not 
lie  for  a  wrongful  appropriation  of  personal  property,  not  converted. 
Stockham  v.  Stockham,  i  W.  N.  C.  84. 
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it;  but  where  part  of  the  consideration  was  land  and  claims 
against  other  persons,  a  recovery  for  them  cannot  be  had  under  a 
count  for  money  had  and  received,  unless  so  far  as  the  defendant 
may  have  converted  them  into  money;  if  more  than  mere  rescis- 
sion is  sought,  the  plaintiff  must  sue  for  damages  for  the  de- 
ceit.^'* And  one  in  whose  hands  money  is  placed  by  a  debtor  for 
the  payment  of  a  debt,  is  liable  in  an  action  for  money  had  and 
received,  at  the  suit  of  the  creditor  to  whom  the  payment  was  to 
have  been  made.^°°  Where  the  indorsee  of  a  note,  after  dis- 
charging the  maker,  upon  the  receipt  of  certain  securities  from 
him,  transferred  the  note,  for  a  bona  fide  consideration,  to  a 
stranger,  who  sued  the  indorser  and  recovered  the  amount  of 
the  note ;  it  was  held,  that  assumpsit  lay  by  the  indorser  against 
the  indorsee,  to  recover  the  amount  so  paid  by  the  former.^^® 
But  a  party  who  seeks  to  recover  back  the  consideration  paid  for 
a  forged  instrument,  must,  before  suit  brought,  offer  to  return 
the  note  to  the  defendant,  unless  he  waive  the  right.^®^ 

A  naked  tort  cannot  be  waived  ;^^*  more  generally  a  tort  in- 
volving elements  of  negligence  cannot  be  waived  and  an  action  of 
assumpsit  be  brought  as  the  proper  remedy.^"'    Nevertheless,  in 

194  Pearsoll  v.  Chapin,  44  Pa.  g;  Gray  v.  Griffith,  10  W.  431;  Gangwer 
V.  Fry,  17  Pa.  491.  See  Deysher  v.  Triebel,  64  Pa.  383.  "In  an  action 
of  ejectment,  replevin,  trover,  assumpsit,  or  other  form,  for  the  purpose 
of  recovering  back  anything,  as  on  the  rescission  of  a  contract,  the  very 
first  thing  to  be  done,  after  showing  that  the  plaintiff  parted  with  the 
thing  in  pursuance  of  the  contract  alleged,  is,  to  show  that  the  plaintiff 
has  rescinded  the  contract,  by  doing  or  offering  to  do  all  that  was  neces- 
sary and  reasonably  possible  to  restore  the  parties  to  the  condition  in 
which  they  were  before  the  contract,  and  then  to  show  that  he  had  good 
ground  to  rescind  it.  This  is  the  order  demanded  by  the  very  nature  of 
the  action.  He  is  not  suing  for  a  rescission,  or  to  obtain  one,  but  for  the 
results  or  consequences  of  a  rescission,  on  the  ground  that  he  has  already 
exercised  his  right  to  rescind  given  him  by  the  law.  There  is  hardly  a 
discordant  thought  in  the  reports,  that  these  are  the  essential  elements  of 
a  rescission,  and  of  the  action  founded  upon  it,  in  cases  of  fraud."  Low- 
rie,  C.  J.,  Pearsoll  v.  Chapin,  44  Pa.  9,  12. 

19s    Stoudt  v.  Hine,  45  Pa.  30. 

196  Wharton  v.  Williamson,  13  Pa.  273. 

197  Roth  v.  Crissy,  30  Pa.  145;  Beetem  v.  Burkholder,  69  Pa.  249; 
Morrow  v.  Rees,  69  Pa.  368.  If,  however,  the  subject  of  the  contract  be 
utterly  worthless,  there  is  no  duty  to  return  it.  Babcock  v.  Case,  61 
Pa.  437. 

iqS    York  Trust  Co.  v.  Maul,  15  York  137. 

199    Krause  v.  Pennsylvania  R.  Co.,  20  W.  N.  C.  60. 
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many  cases  the  tort  may  be  waived  and  an  action  of  assumpsit 
will  be  sustained.  Thus,  if  the  defendant  has  taken  and  con- 
verted the  plaintiff's  property^  he  may  waive  the  tort  and  sue  in 
assumpsit. ^°''  The  action  also  lies  against  an  agent  who  sells  his 
principal's  land  and  takes  worthless  bonds  instead  of  money  in 
payment.^"^  It  will  also  lie  for  the  detention  and  sale  of  goods  if 
the  defendant  has  received  a  benefit  therefrom,^"^  especially  if 
he  detained  them  under  a  claim  of  right.^"*  And  when  a  person 
is  tortiously  in  possession  of  another's  goods  and  converts  them 
into  money,  assumpsit  may  be  maintained.^"*  And  wherever  there 
is  a  conversion  of  personalty  there  is  an  implied  sale  and,  waiv- 
ing the  tort,  assumpsit  may  be  maintained.^"'  Assumpsit  will  also 
lie  to  recover  the  proceeds  of  a  tortious  sale  by  a  tenant  in  com- 
mon of  the  interest  of  his  cotenant.'"* 

It  would  be  difficult  to  extract  from  the  above  cases  when  a 
tort  can  be  waived,  and  when  it  cannot  be.  A  naked  tort  it  is  said 
cannot  be  waived,  but  how  near  to  nakedness  must  a  tort  be  to 
possess  the  waiver  quality? 

17.    Recovery  on  contract  partly  performed. 

Where  a  party  has  fully  discharged  the  stipulations  of  a  writ- 
ten contract  for  services  to  be  rendered,  he  may  recover  in  in- 
debitatus assumpsit,  using  the  written  agreement  as  evidence;"' 
but  where  his  performance  is  incomplete,  he  is  driven  to  his  ac- 
tion on  the  contract  itself,  with  averments  excusing  perform- 

200  Dundas  v.  Muhlenberg,  35  Pa.  351;  McCuUough  v.  McCuUough, 
14  Pa.  29s;  Gray  v.  Griffith,  10  W.  431;  Hill  v.  Wallace,  Add.  145. 

201  Paul  V.  Grim,  165  Pa.  135 ;  Browning  v.  Cover,  108  Pa.  595. 

^02  Boyer  v.  Bullard,  102  Pa.  555 ;  Bethlehem  v.  Perseverance  Fire  Ins. 
Co.,  81  Pa.  445 ;  Stockham  v.  Stockham,  i  W.  N.  C.  84 ;  Lodge  v.  Supplee, 
II  Montg.  92. 

203  Lodge  V.  Supplee,  11  Montg.  92;  Bethlehem  v.  Perseverance  Fire 
Insurance  Co.,  81  Pa.  445.  If  a  vendee  repudiates  a  sale  before  the 
delivery  of  the  goods  to  the  carrier,  the  vendor's  action  should  be  for  the 
breach  of  the  contract,  and  not  for  goods  sold  and  delivered  under  the 
contract.    Cannon  &  Co.  v.  Baker,  14  Dist.  716. 

204  Deysher  v.  Triebel,  64  Pa.  383 ;  James  Rees  &  Sons  Co.  v.  Western 
Ex.  Society,  44  Super.  Ct.  381. 

205  Honeywell  v.  Miller,  13  Dist.  726. 

206  Browning  v.  Cover,  108  Pa.  595. 

207  O'Reilly  v.  Kerns,  52  Pa.  218;  Brown  v.  Foster,  51  Pa.  165;  Cooper 
v.  Bickford,  3  Gr.  69. 
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ance."""  Where,  however,  the  action  is  on  a  promissory  note, 
given  on  such  a  contract,  it  not  being  necessary  to  show  con- 
sideration, in  the  first  instance,  proof  of  an  imperfect  perform- 
ance on  the  plaintiflf's  part  must  come  from  the  defendant,  and 
will  afford  only  a  partial  defense,  except  where  the  failure  of 
consideration  is  total.^"'  A  sealed  agreement,  altered  by  a  sub- 
sequent parol  agreement,  would  not  sustain  an  action  of  covenant 
prior  to  the  practice  act  of  1887,  but  the  two  together  became 
a  parol  agreement,  on  which  the  action  would  be  assumpsit,  the 
specialty  being  admissible  as  inducement  to  show  what  parts  of 
the  original  contract  were  incorporated  into  the  new  one.^"  And 
assumpsit  would  lie  upon  a  contract  under  seal,  which  had  been  ex- 
tended by  parol,  to  another  subject  matter,  so  as  to  constitute,  in 
fact  a  new  contract. ^'^  But  while  a  contract  under  seal  exists  for  a 
particular  purpose,  unless  expressly  abandoned,  the  rights  of  the 
parties  are  fixed  by  it,  and  the  remedy  under  the  former  state 
of  the  law  would  have  been  by  an  action  of  covenant  on  the 
contract,  not  in  assumpsit.^^^ 

"There  is  no  doubt,"  says  Justice  Agnew,  "where  a  duty  arises 
out  of  an  implied  undertaking  to  do  an  act  requiring  skill  or 
fidelity,  that  the  breach  duty  may  be  the  subject  of  an  action  of 
assumpsit  upon  the  implied  promise,  or  of  an  action  [of  tres- 
pass] for  tort."^^^*  And  more  recently  Justice  Potter  has  re- 
marked :  "It  is  only  where  one,  in  the  commission  of  a  tort,  makes 
a  profit  out  of  the  unlawful  act  that  the  injured  party  may,  in- 
stead of  suing  in  tort  to  cover  damages  for  the  injury,  sue  in  as- 
sumpsit to  recover  the  value  of  that  which  has  wrongfully  been 
taken  or  used.  It  is  not  sufficient  that  the  plaintiff  has  been 
injured.  It  must  also  appear  that  the  defendant  has  made  profit. 
If  the  claim  of  the  plaintiff  is  merely  to  recover  damages  for 
the  injury,  his  sole  remedy  is  in  tort."^"'' 

208  Algeo  V.  Algeo,  10  S.  &  R.  235 ;  Harris  v.  Ligget,  i  W.  &  S.  301 ; 
Eckel  V.  Murphey,  15  Pa.  488;  Edwards  v.  Goldsmith,  16  Pa.  43;  McGrann 
V.  North  Lebanon  Railroad  Co.,  29  Pa.  82. 

209  Eckel  V.  Murphey,  15  Pa.  488. 

210  Vicary  v.  Moore,  2  W.  451 ;  Irwin  v.  Shultz,  46  Pa.  76. 

211  Shamokin  Valley  and  Pottsville  Railroad  Co.  v.  Malone,  85  Pa.  25. 

212  Shaeffer  v.  Geisenberg,  47  Pa.  500 ;  McManus  v.  Cassidy,  66  Pa.  260. 
212a    Reeside  v.  Reeside,  49  Pa.  322,  331. 

212b    Stanton  v.  Philadelphia  &  Reading  Railway  Co.,  236  Pa.  419,  424, 
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18.    Contracts  under  seal. 

Assumpsit  now  also  lies  on  articles  of  agreement  under  seal, 
or  deeds  of  separate  maintenance;^^'  and  on  covenants  in 
deeds  of  conveyance,  etc.,  for  good  title;  on  charter  par- 
ties of  affreightment;  on  policies  of  insurance  under  seal; 
on  annuity  deeds  ;^^*  and  on  covenants  in  indentures  of  co- 
partnership.^" It  is  the  appropriate  and  most  definite  rem- 
edy, where,  in  affirmance  of  the  contract,  a  vendor  seeks 
to  recover  the  purchase  money  upon  articles  of  agreement 
for  the  sale  of  land,  the  vendee  not  having  entitled  himself  to  a 
deed,  by  fulfilling  his  part  thereof.^^*  An  action  of  covenant 
formerly,  and  now  assumpsit,  on  articles  of  agreement  for  the 
sale  of  land,  to  recover  the  purchase  money,  is,  in  effect,  an 
equitable  proceeding,  to  compel  specific  performance  of  the  con- 
tract, and  is  to  be  governed  by  the  same  equitable  principles. ^^' 

Assumpsit  is  the  proper  form  of  action  against  the  grantee 
in  a  deed  poll,^'*  but  assumpsit  will  not  lie  on  a  mortgage,  which 
contains  no  covenant  to  pay,  and  creates  no  personal  responsibil- 
ity f^^  and  an  award  of  arbitrators,  which  is  indefinite  and  uncer- 
tain, and  does  not  contain  such  a  finding  as  can  be  enforced  by  exe- 
cution, is  void,  and  an  action  of  assumpsit  cannot  be  maintained 
thereon.^^"  And  it  is  said,  that  assumpsit  cannot  be  maintained 
on  an  agreement  to  pay  money  by  installments,  until  after  de- 
fault in  the  last  payment,^^^  nor  for  interest  due  on  a  loan,  nor 
where  the  defendant's  undertaking  was  collateral,  as  to  answer 
for  the  debt  of  a  third  person;  unless,  in  the  first  two  cases  the 

213  I  Chit.  PI.  114.    And  see  Nurse  v.  Craig,  s  Bos.  &  Pul.  148. 

214  Ibid. 

215  Addams  v.  Tutton,  39  Pa.  447. 

216  Love  V.  Jones,  4  W.  465.  See  this  case  for  a  view  of  the  ad- 
vantages of  this  remedy  over  that  by  ejectment. 

217  See  §22;  Nicol  v.  Carr,  35  Pa.  381. 

218  Maule  V.  Weaver,  7  Pa.  329. 

219  Scott  v.  Fields,  7  W.  360;  Fidelity  Co.  v.  Miller,  s  W.  N.  C.  191; 
s.  c,  6  Ibid.  553.    And  see  Calver  v.  Sisson,  3  N.  Y.  264. 

220  Etnier  v.  Shope,  43  Pa.  no. 

221  Where  there  is  a  single  bond  for  the  payment  of  several  sums  of 
money  at  diflferent  days,  debt  will  not  lie,  until  the  last  day  is  past;  but 
if  the  bond  be  in  a  penal  sum,  conditioned  to  pay  money  at  different  days, 
the  bond  becomes  absolute,  on  failure  of  payment  at  either  of  the  days. 
Redwood  V.  Consequa,  2  Bro.  yy. 
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payment  were  secured  by  a  penalty  ;^°^  or,  in  the  last  case,  unless 
he  has  bound  himself  in  the  same  terms  as  his  principal;^'''  as- 
sumpsit, in  all  these  cases,  now  being  the  proper  remedy. 

ig.    Leases. 

Covenant  was  a  frequent  remedy  at  the  suit  of  the  lessee,  his 
executor  or  assignee,  against  the  lessor,  for  the  breach  of  a 
covenant  for  quiet  enjoyment,  etc,,  or  by  the  lessor,  etc.,  against 
the  lessee,  etc.,  for  nonpayment  of  rent,  not  repairing,  etc.^^*  At 
common  law,  upon  the  death  of  a  lessor  seised  in  fee,  his  heir 
might  sue  for  a  subsequent  breach  of  a  covenant  running  with 
the  land,  although  not  named  in  the  lease  ;^^'  and  the  action  of 
debt  lay  for  the  assignee  of  the  reversion  for  rent,  at  common 
j^^.226  jju^  j^Q  persons  could  formerly  support  an  action  of 
covenant,  nor  take  advantage  of  any  covenant  or  condition,  ex- 
cept such  as  were  parties  or  privies  thereto;  and,  of  course,  no 
grantee  nor  assignee  of  any  reversion  or  rent.^^^  To  remedy  this, 
the  statute  of  32  Hen.  VIII,  c.  34,  gives  the  assignee  of  a  re- 
version the  same  remedies  against  the  lessee,  or  his  assignee,  or 
their  personal  representatives,  upon  covenants  running  with  the 
land,  as  the  lessor  or  his  heir,  or  their  successor,  had  at  common 
law;  and,  on  the  other  hand,  such  assignee  is  liable,  by  the 
statute,  to  an  action  for  a  breach  of  covenant  running  with  the 
land,  as  the  lessor,  etc.,  was  at  common  law.^^*  The  statute, 
however,  only  extends  to  the  assignee  of  the  legal  estate.^^" 
These  principles  are  applicable  to  assumpsit  which  now  takes  the 
place  of  covenant. 

20.    Ground  rent. 

A  conveyance  of  a  lot,  on  ground  rent,  described  as  "bounded 
on  the  south  by  Beck  street,  to  be  laid  open  fifty  feet  wide  from 

222  Com.  Dig.  tit.  "Debt"  B.    Sparks  v.  Garrigues,  i  Binn.  152. 

223  Lacaze  v.  Pennsylvania,  Add.  79. 

224  Franciscus  v.  Reigart,  4  W.  iii. 

225  Lougher  v.  Williams,  2  Lev.  92. 

226  I  Saund.  241  c. 

227  I  Chit.  PI.  117. 

228  Rob.  Dig.  227.  See  Streaper  v.  Fisher,  i  R.  161 ;  Fisher  v.  Lewis, 
I  Clark  428.  A  covenant  to  pay  the  principal  of  a  ground  rent,  at  the  end 
of  a  certain  fixed  period,  runs  with  the  land.  Springer  v.  Phillips,  71 
Pa.  60.  Otherwise,  of  a  collateral  covenant  to  a  third  person.  Grubb's 
Appeal,  66  Pa.  117. 

229  Whitton  v.  Peacock,  2  Bing.  N.  C.  411. 
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Sixth  street  to  Seventh  street,"  creates  a  covenant  that  the 
street  should  be  opened  of  that  width,  to  give  access  to  the  lot; 
and  that  such  covenant,  while  it  remains  unbroken,  runs  with  the 
land.  But  that  an  action  for  a  breach  of  such  covenant  could  be 
maintained  only  by  him  who  was  the  owner  at  the  time  of  the 
breach,  and  not  by  a  subsequent  grantee.^^"  Notwithstanding, 
however,  the  apparent  incongruity  of  the  decisions,  it  seems  to 
have  been  settled,  that  covenant  did  not  lie  against  one  who  had 
not  actually  sealed  the  deed.  Forms  of  pleading,  it  was  said, 
are  touchstones  of  the  law,  and  no  pleader  could  make  a  suc- 
cessful profert  of  a  deed  poll  as  the  act  of  one  who  had  not 
sealed  it.  Mutual  covenants  may  be  contained  in  the  same  in- 
strument, but  each  must  seal  and  deliver  his  own,  exactly  as  if 
they  were  contained  in  several  parts  of  it.^'^  It  was  later  pro- 
vided by  statute,^'^  that  in  all  cases  to  enforce  the  payment  of 
ground  rent,  due  and  owing  upon  lands  or  tenements,  held  by 
virtue  of  any  lease  for  lifci,  or  a  term  of  years,  or  in  fee,  the 
lessor,  his  heirs  and  assigns,  shall  have  a  full  and  complete 
remedy  therefor,  by  action  of  covenant  against  the  lessee  or 
lessees,  his,  her  or  their  heirs,  executors,  administrators  or  as- 
signs, whether  the  said  premises,  out  of  which  the  rent  issues, 
be  held  by  deed  poll  or  otherwise.  Before  this  act,  the  law  was 
otherwise;'''*  it  was  designed  to  give  an  action  of  covenant  for 
rent  reserved  by  deed,  which  had  not  been  sealed  by  the  de- 
fendant;^** under  it,  covenant  lay  against  the  assignee  of  the 
lessee,  for  arrears  which  accrued  before  the  assignment."*^ 

A  purchaser  at  sheriff's  sale  of  a  ground  rent,  may  maintain 
assumpsit  against  the  owner  of  the  land  out  of  which  it  issues  f^^ 
and  all  the  assignees  of  a  lot  of  ground,  subject  to  a  ground  rent, 

230  Dailey  v.  Beck,  Bright.  107.  The  conveyance  of  a  lot  described  as 
bounded  on  a  street  laid  out,  but  not  opened,  does  not  create  an  implied 
covenant  on  the  part  of  the  grantor,  that  such  a  street  shall  exist;  it 
having  been  vacated  by  legislative  authority.  Bellinger  v.  Union  Burial 
Ground  Society,  10  Pa.  135. 

231  Maule  v.  Weaver,  7  Pa.  331 ;  Wilson  v.  Brechemin,  Bright.  445. 

232  Act  25  April,  1850,  §8,  P.  L.  57i,  2  Purd.  §20,  p.  1809. 

233  Irish  v.  Johnston,  11  Pa.  488-9;  Maule  v.  Weaver,  7  Pa.  329. 

234  Louer  v.  Hummel,  21  Pa.  451-4. 
23s    McQuesney  v.  Hiester,  33  Pa.  435. 

236  Streaper  v.  Fisher,  i  R.  155.  And  see  Conrad  v.  Smith,  5  W.  N.  C. 
402,  and  7  W.  N.  C.  160. 
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though  claiming  by  assignments  of  different  dates,  may  be  joined 
in  the  action  brought  for  the  arrears  of  ground  rent  accruing 
after  their  several  assignments.''^^  Arrears  of  ground  rent,  in  a 
personal  action,  bear  interest  from  the  time  they  fall  due;^^' 
but  not  where  recourse  is  had  to  the  land;^^"  an  assignee  of  the 
lessee  ought  not  to  be  charged  with  interest  on  arrears  which 
accrued  prior  to  the  conveyance  to  him;  but  on  subsequent  ar- 
rears, he  is  liable  for  interest.^*"  Covenant  formerly,  now  as- 
sumpsit, and  not  account-render,  is  the  proper  remedy  for 
wrongfully  dissolving  a  partnership,  entered  into  by  articles 
under  seal,  and  for  wrongful  acts  tending  thereto,  and  it  will 
lie,  without  an  express  covenant  to  sustain  it.^*^ 

By  the  act  of  1840,-*-  it  was  provided,  that  in  all  actions  of 
covenant,  upon  any  covenant  for  the  payment  of  rent,  on  any 
ground  rent  deed,  if  the  officer,  to  whom  the  writ  of  summons 
is  directed,  shall  make  return  of  the  same,  with  nihil  indorsed 
thereon,  it  shall  be  lawful  for  the  plaintiff  to  sue  out  an  alias  writ 
of  summonsi,  returnable  in  like  manner  as  other  writs  of  sum- 
mons; and  thereupon,  if  the  officer  shall  make  return  of  the  said 
alias  writ,  with  nihil  indorsed  thereon,  the  said  return  of  two 
nihils  shall  be  in  all  respects  equivalent  to  actual  service  of  the 
same,  as  is  now  the  practice  in  cases  of  scire  facias  on  judgments 
and  mortgages;  it  shall  be  the  duty,  however,  of  the  officer  to 
give  notice  of  the  alias  writ,  by  serving  a  copy  thereof  on  the 
tenant  in  possession  of  the  premises,  if  any,  or  if  there  be  no 
such  tenant,  by  posting  a  copy  of  the  same  on  some  conspicuous 
part  of  the  premises,  at  least  ten  days  prior  to  the  return  day 
thereof,  and  also  by  publication  in  one  or  more  newspapers,  in 
such  manner  and  for  such  time  as  the  court,  by  rule  or  other- 
wise, shall  direct;  and  the  plaintiff  must  have  filed,  within  two 
weeks  after  the  return  day  of  the  first  writ  of  summons,  in  the 
office  of  the  prothonotary  of  the  said  court,  a  copy  of  the  deed 
on  which  the  suit  is  brought.^*^    To  entitle  a  plaintiff  to  judg- 

237  Hannen  v.  Ewalt,  18  Pa.  9. 

238  Buck  V.  Fisher,  4  Wh.  516. 

239  Bantleton  v.  Smith,  2  Binn.  146;  Ter  Hoven  v.  Kerns,  2  Pa.  96. 

240  McQuesney  v.  Hiester,  33  Pa.  435. 

241  Addams  v.  Tutton,  39  Pa.  447. 

242  Act  8  April,  1840,  P.  L.  249,  2  Purd.  §21,  p.  1809. 

243  See  Act  8  April,  1857,  P.  L.  I7S,  2  Purd-  §22.  P-  1810,  as  to  such 
actions  in  Philadelphia. 
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ment  upon  two  returns  of  nihil  habet^.  on  the  quarto  die  post,  the 
second  scire  facias  must  have  issued  ten  days  before  the  return 
day;^**  and  the  narr.  should  have  been  filed  as  in  other  cases 
of  sunimons.^*^  But  if  the  judgment  be  under  $ioo,  it  does  not 
carry  costs.^*® 

21.    Mutual  and  independent  covenants. 

Since  the  act  of  1705,  the  law  of  England,  in  cases  of  inde- 
pendent covenants,  that  one  party  may  have  his  action  before 
he  has  performed  his  part,  does  not  hold  in  Pennsylvania,  as, 
by  that  act,  the  adverse  party  may  give  any  bond,  bill,  receipt, 
account  or  bargain  in  evidence,^*'  to  lessen  or  destroy  the  right 
to  damages.  But  this  act  must  not  be  understood  to  adeem  the 
right  of  action  altogether,  but  only  to  allow  evidence  by  way 
of  set-off,  or  in  mitigation  of  damages,  which,  in  the  circuit 
court  of  the  United  States,  adopting  the  English  rule,  has  been 
rejected  as  inadmissible^^**  where  the  covenants  are  independent. 
The  rule  in  this  state  appears  to  be,  that  where  the  covenants  are 
mutual  and  concomitant,  one  party  cannot  call  on  the  other  to 
perform  his  part  of  the  contract,  without  having  actually  per- 
formed or  tendered  performance  of  his  own;^**  but  where 
covenants  are  mutual,  and  to  be  performed  at  the  same  time,  the 

244  Laws  V.  McDanel,  i  Clark  421.  The  return  need  not  show  on  its 
face  that  there  was  no  tenant  in  possession.  Hawkins  v.  Weightman,  71 
Pa.  128.  To  sustain  a  judgment  on  two  nihils,  there  must  be  a  strict 
compliance  with  the  act.    Rudderon  v.  Hodges,  5  W.  N.  C.  567. 

24s  Pennsylvania  Hospital  v.  White,  District  Court,  Philadelphia,  25 
March,  1845.  Why  execution  should  not  be  set  aside,  and  judgment  opened. 
Per  curiam.  We  are  of  opinion,  that  to  entitle  a  plaintiff  to  judgment 
by  default,  for  want  of  appearance,  upon  a  return  of  two  nihils,  under 
the  Act  of  8th  April,  1840,  "for  the  better  securing  the  payment  of  ground 
rents,"  it  is  necessary  that  a  narr.  should  be  filed,  as  in  other  cases  of 
summons ;  this  judgment  was  therefore  irregular.  Judgment  and  execution 
set  aside.  In  Philadelphia,  the  filing  of  a  declaration  is  dispensed  with  by 
Act  8  April,  1857,  P.  L,.  I7S.  2  Purd.  §22,  p.  1810. 

246  Janney  v.  Funston,  i  Phila.  373.  In  Philadelphia,  costs  are  given, 
in  such  cases,  by  the  Act  of  1857,  2  Purd.  §23,  p.  1810. 

247  Stout  V.  Rassell,  2  Yeates  337. 

248  Webster  v.  Warren,  2  W.  C.  C.  456.  See  Kates  v.  Dougherty,  i 
Phila.  264. 

240  Cassell  v.  Cooke,  8  S.  &  R.  268;  Grace  v.  Regal,  ii  S.  &  R.  351; 
Withers  v.  Atkinson,  i  W.  236;  Stokes  v.  Burrell,  3  Grant  241;  Hester 
v.  McNeille,  6  Phila.  234. 
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plaintiff  need  only  aver  his  readiness  and  willingness  to  per- 
f  orm.^^"  On  the  other  hand,  where .  the  covenants  are  inde- 
pendent, an  action  may  be  maintained  for  a  breach  on  the  part 
of  the  defendant,  without  showing  performance  by  the  plaintiff. 
As,  where  A,  by  articles  of  agreement,  leased  a  mill,  etc.,  to  B, 
for  a  term  of  years,  in  consideration  of  a  yearly  rent,  which  B 
covenanted  to  pay,  and  A,  by  the  same  articles),  covenanted  to 
build  an  addition  to  the  dwelling  house,  and  to  make  certain  im- 
provements in  the  mill,  and  the  defendant  entered  and  used  the 
mill,  etc. ;  it  was  held,  that  in  an  action  on  the  covenant  to  pay 
rent,  it  was  not  necessary  to  aver  or  prove  performance  of  the 
covenant  to  build,  etc.,  but  that  the  jury  might  defalk  from  the 
damages  the  amount  of  injury  which  the  defendant  had  sus- 
tained, from  a  non-performance  of  his  covenant  by  the  plain- 
tiff.-^^ Covenant  formerly  and  now  assumpsit  lies  on  an  agree- 
ment to  pay  one-half  of  a  reasonable  rent  for  land  occupied  by 
the  covenantee,  the  amount  being  to  be  ascertained  by  the  testi- 
mony ;=5^  and  where  the  defendants  had  undertaken  to  pay  the 
plaintiff  all  that  they  received  for  certain  work  to  be  done  by 
him,  he  may  recover  what  they  received,  for  what  he  actually  did, 
although  it  was  not  all  he  had  covenanted  to  do.^^^  But  a  re- 
covery in  one  action  is  no  bar  to  another  on  the  same  instrument, 
claiming  for  another  breach.^^* 

22.    Detention  of  purchase  money. 

The  detention  of  purchase  money  on  account  of  breaches  of 
the  vendor's  covenant,  is  a  mode  of  defense  peculiar  to  Pennsyl- 
vania jurisprudence;  but  the  principal  is  well  settled,  that  where 
a  vendor  has  conveyed  land  with  covenants,,  on  which  he  would 
be  liable  to  the  vendee  in  damages,  for  a  defect  of  title,  the 
vendee  may  detain  purchase  money  to  the  extent  to  which  he 
would  be  entitled  to  recover  damages  upon  the  covenant,  and  he 
is  not  obliged  to  restore  possession  to  his  vendor,  before  or  at 
the  time  of  availing  himself  of  such  a  defense.    But  where  there 

250  Williams  v.  Bentley,  27  Pa.  294. 

251  Obermyer  v.  Nichols,  6  Binn.  159. 

252  Hall  v.  Stewart,  12  Pa.  211. 

253  McShiflfery  v.  Sheron,  i  Phila.  496. 

254  Merchants'  Insurance  Co.  v.  Algeo,  31  Pa.  446;  Beach  v.  Grain,  2 
N.  Y.  86.  Several  actions  of  assumpsit  will  lie,  for  a  debt  payable  by  in- 
stallments.   Hepburn  v.  Mans,  31  L.  I.  356. 
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is  a  covenant  against  a  known  defect,  the  vendee  may  not  detain 
purchase  money,  unless  the  covenant  has  been  broken.  If  the 
covenant  be  for  seisin,  or  against  incumbrances,  it  is  broken  as 
soon  as  made,  if  a  defect  of  title  or  an  incumbrance  exist;  but, 
if  it  be  a  covenant  of  warranty,  it  binds  the  grantor  to  defend 
the  possession  against  every  claimant  of  it  by  right,  and  is  con- 
sequently a  covenant  against  rightful  eviction;  and  to  maintain 
an  action  for  breach  of  it,  an  eviction  must  be  laid  and  proved, 
not  necessarily  by  judicial  process  or  the  application  of  physical 
force,  but  by  the  legal  force  of  an  irresistible  title;  there  must 
be  proof,  at  the  least,  of  an  involuntary  loss  of  the  possession. 
And,  as  the  right  to  detain  purchase  money  is  in  the  nature  of  an 
action  on  the  covenant,,  and  is  allowed,  to  prevent  circuity,  the 
vendee  who  seeks  to  detain  by  virtue  of  a  covenant  of  war- 
ranty, is  as  much  bound  to  prove  an  eviction,  as  if  he  were 
plaintiff  in  an  action  of  covenant.'''^ 

Again  an  action  of  assumpsit  to  recover  the  purchase  money 
due  on  a  written  agreement,  by  which  the  plaintiff  sold  to  the 
defendant  a  yearly  ground  rent,  will  be  treated  as  a  bill  for  the 
specific  performance  of  a  contract  for  the  sale  of  real  estate, 
and  the  rights  of  the  parties  must  be  determined  in  accordance 
with  equitable  principles  that  are  applied  in  such  cases."'"'" 

23.    Legacies  and  claims  against  estates. 

At  common  law,  no  action  could,  in  general,  be  maintained  for 
the  recovery  of  a  legacy,^°^  unless  the  executor  expressly  prom- 
ised to  pay  it;^=^  an  action  of  debt,  however,  was  given  by  the 
act  of  1834,==^  or,  if  the  case  require  it,  in  the  form  of  case, 
detinue,  or  account-render.  This  act  provides  that  any  person 
to  whom  any  legacy  or  bequest  of  money,  goods  or  chattels  may 
be  made,  by  last  will  or  testament,  may  bring  an  action  of  debt, 
detinue,  account-render,,  or  an  action  on  the  case,  for  such 
legacy,  after  it  becomes  due.    The  action  ought  not  to  be  com- 

255  Wilson  V.  Cochran,  46  Pa.  229. 

2553    Blotter  V.  Patterson,  221  Pa.  68;  Mitchell  v.  Steinmetz,  97  Pa.  251. 

256  De  Witt  V.  Schoonmaker,  2  Johns.  246. 

257  Wilson  V.  Long,  12  S.  &  R.  58. 

258  Act  24  February,  1834,  §50,  P.  L.  83,  i  Purd.  §3,  p.  230.  Debt  was 
the  appropriate  form  of  action,  though  assumpsit  would  lie.  De  Haven 
V.  Bartholomew,  57  Pa.  126.  Or  case,  where  it  is  payable  in  specffic 
articles.    Kauflfman  v.  Kauflfman,  2  Wh.  139. 
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menced,  whilst  the  probate  of  the  will  is  suspended  by  appeal, 
as  it  cannot  be  maintained,  even  though  the  will  be  subsequently 
confirmed.^^'  Under  this  act,  assumpsit  as  well  as  debt  lay  for 
an  ascertained  pecuniary  legacy,  and  the  plaintiff  might,  in  the 
same  declaration,  have  joined  a  count  for  an  unascertained  resid- 
uary legacy.^®" 

Where  a  devisee  receives  money  belonging  to  a  legatee,  as- 
sumpsit will  lie,  also  for  an  ascertained  pecuniary  legacy,  and 
in  the  same  count  the  plaintiff  may  join  a  demand  for  an  unascer- 
tained residuary  legacy.^'^  Assurances  of  assistance  accompany- 
ing kind  advice  are  never  intended,  or  to  be  interpreted,  as  con- 
tracts; and  conformance  to  advice  is  not  intended  to  stand  as  a 
legal  consideration  for  the  kind  assurances  that  accompany  the 
advice,  though  it  is  a  motive  to  their  fulfilment.™^  So,  where 
the  plaintiff  in  an  action  of  assumpsit  seeks  to  support  his  claim 
against  the  estate  of  a  decedent,  by  the  will  of  the  deceased,  he 
must  show  that  it  is  made  a  debt  by  the  terms  of  the  will,  or 
he  cannot  recover  it  as  such.  Proof  of  assurances  of  pecuniary 
assistance,  and  accompanying  advice,  is  not  evidence  of  a  con- 
tract; nor  is  compliance  with  such  advice  regarded  in  law  as  a 
legal  consideration  sufficient  to  support  an  action  of  assumpsit. ^"^ 
So,  a  will  directing  payment  of  a  debt  alleged  to  be  due  to  the 
testator  by  his  sons,  within  a  certain  time,  is  not,  in  itself, 
such  evidence  of  indebtedness  as  will  support  an  action  of  as- 
sumpsit against  them  by  the  executors.^®* 

It  is  said  that,  at  the  common  law,  there  was  no  remedy  for 

259  Hantz  V.  Sealy,  6  Binn.  405.  A  legatee  named  in  a  will,  never 
admitted  to  probate,  cannot  maintain  a  common-law  action,  which  will 
involve  a  settlement  of  the  entire  estate.    Guthrie  v.  Kerr,  85  Pa.  303. 

260  Clark  v.  Herring,  5  Binn.  33.  An  action  at  law  to  recover  a  legacy 
is  subject  to  the  same  principles  of  equity  as  a  suit  in  chancery;  whatever 
a  chancellor  would  do,  is  the  law  of  such  a  case.  Dunlop  v.  Bard,  2  P. 
&  W.  307 ;  Seibert  v.  Butz,  9  W.  490. 

261  Clark  V.  Herring,  5  Binn.  33.  Such  action  is  expressly  given 
by  the  Act  24  February,  1834.  §S0,  P.  L.  83,  I  Purd.  §206,  p.  1134.  It  is 
only  where  a  legacy  is  charged  on  land,  that  the  jurisdiction  of  the 
orphans'  court  is  exclusive.  Gilliland  v.  Bredin,  63  Pa.  393;  Burt  v. 
Herron,  66  Pa.  400.  But  a  common-law  action  will  not  lie  for  a  distribu- 
tive share, of  a  decedent's  estate.    Ashford  v.  Ewing,  25  Pa.  213. 

262  Richards  v.  Richards,  46  Pa.  82. 

263  Ibid.  78. 

264  Zimmerman  v.  Zimmerman,  47  Pa.  378. 
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the  recovery  of  arrearages  of  rent,  which  had  accrued  in  the 
lifetime  of  the  testator  or  intestate:  the  heir  could  not  maintain 
an  action  of  debt  for  it,  because  he  had  nothing  to  do  with  the 
personal  contracts  of  his  ancestor ;  nor  the  executor  or  adminis- 
trator, because  he  could  not  represent  the  decedent  as  to  any 
contracts  relating  to  the  freehold  and  inheritance;  but  by  the 
statute  32  Hen.  VIII,  c.  37,^°'  the  executor  or  administrator  of 
tenant  in  feej  or  for  life,  may  bring  debt  for  these  arrearages 
against  the  lessee,  his  executors  or  administrators,  or  may  dis- 
train ;  and  by  section  4,  if  one  be  entitled  to  the  rent  pur  autre 
vie,  his  executors,  etc.,  may  have  debt  against  the  tenant  in 
demesne,  his  executors,  etc.,  or  may  distrain.^^^  And  the 
same  remedy  was  given  to  them  in  this  state,  by  the  act  of  1834.^°" 
Where  a  general  assignee  for  the  benefit  of  the  creditors,  of 
one  accepting  land  at  a  valuation  in  the  orphans'  court,  on  con- 
veying the  land  charged  with  the  widow's  share,  takes  an  agree- 
ment from  the  vendee  to  pay  the  amount  charged,  after  the 
widow's  deaths  to  the  heirs ;  such  agreement  is  upon  a  good  con- 
sideration, and  the  heirs,  after  the  widow's  death,  may  maintain 
assumpsit  on  it,  in  their  own  names.  Nor  is  the  assumpsit 
merged,  by  the  assignee  taking  a  bond  of  indemnity  from  the 
vendee,  who  retained  enough  of  the  purchase  money  to  meet  the 
charge.  The  better  opinion  is,  that  the  action  may  be  supported 
by  the  heirs  directly  against  the  vendee,  without  the  special 
assumpsit. ='*  Where  it  appeared  that  A,  the  second  assignee 
of  a  judgment  on  a  bond  accompanying  a  mortgage,  in  order 
to  secure  himself  against  any  set-off  on  the  part  of  the  mort- 
gagor, took  a  confession  of  judgment  from  B,  his  immediate 
assignor;  a  sci.  fa.  having  been  issued  by  A,  on  the  principal 
judgment,  the  mortgagor  did,  in  fact,  defend  on  the  ground  of 
set-off  and  payment;  about  the  same  time  B's  land  was  sold  on 
execution,  and  part  of  the  proceeds  paid  to  A  on  his  judgment 
against  B,,  the  residue  being  retained  by  the  sheriff  to  abide  the 
result  of  the  sci.  fa. ;  an  agreement  was  afterwards  entered  into 
between  A  and  the  attorney  for  B,  that  the  balance  in  the 

265  Rob.  Dig.  254. 

266  For  the  construction  of  this  statute,  see  2  Bac.  Abr.  282-3.    And 
see  also,  Wright  v.  Williams,  5  Cow.  591. 

267  Act  24  February,  1844,  §29,  P.  L.  78,  i  Purd.  §129,  p.  11 11. 

268  Kleim  v.  Taylor,  11  Pa.  163. 
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sheriff's  hands  should  be  paid  to  A  "without  prejudice  to  the 
rights  of  any  person — the  same  to  be  returned  with  interest,  if  it 
should  be  found,  on  the  termination"  of  the  suit  on  the  sci.  fa. 
that  the  money  had  been  improperly  paid  to  A;  the  mortgagor, 
on  the  trial  of  the  sci.  fa.,  succeeded  in  obtaining  a  reduction  for 
an  amount  a  little  greater  than  what  had  been  paid  over  to  A; 
subsequently,  it  being  alleged  that  there  was  no  real  consideration 
for  the  assigimient  by  B  to  A,  and,  therefore,  none  for  the 
judgment  confessed  by  him,  assumpsit  was  brought  in  the  name 
of  the  sheriff,  who  had  made  the  payments  (the  real  plaintiffs 
being,  it  appears,  the  creditors  of  B),  to  recover  them  back; 
and  it  was  held  that  neither  the  creditors  nor  the  sheriff  could 
thus  attack  the  judgment  from  B  to  A,  and  that  they  could  not 
recover  on  the  money  counts. ^^^ 

24.    Foreign  judgments. 

Upon  the  principle  of  a  contract  implied  in  law,  that  every 
person  will  obey  the  law  of  the  legislature,  or  submit  to  the 
penalty  incurred  by  his  disobedience,  assumpsit  lies  on  a  statute 
conferring  a  right  on  a  party,  or  imposing  a  penalty,  where  no 
other  remedy  is  provided,  at  the  suit  of  the  party  grieved,  or  of 
a  common  informer,  if  expressly  authorized  to  sue;^'^  and  it 
lies  for  forfeitures  imposed  by  the  by-laws  and  ordinances  of  a 
corporation.^'^  On  the  same  principle  of  a  contract  implied 
in  law,  assumpsit  lies  upon  a  judgment.  The  first  section  of  the 
fourth  article  of  the  constitution  of  the  United  States  provides, 
that  "full  faith  and  credit  shall  be  given  in  each  state  to  the 
public  acts,  records  and  judicial  proceedings  of  every  other 
state;  and  the  congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  Congress  have  exercised  the 
power  vested  in  them  by  this  article,  by  the  act  of  26th  May, 
1790  (re-enacted  by  the  revised  statutes,  §905),  in  which,  after 
prescribing  the  mode  of  authentication,  they  declare,  that  "the 
said  records  and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them,  in  every  court 

269    Lewis  V.  Rogers,  16  Pa.  18. 

271  Stockwell  V.  United  States,  13  Wall.  542;  Cato  v.  Gill,  Coxe  11; 
Jacob  V.  United  States,  i  Brock.  520;  United  States  v.  Bougher,  6  Mc- 
Lean 277.    And  see  Garman  v.  Gamble,  10  W.  382. 

272  Ex  parte  Reed,  4  Cr.  C.  C.  582. 
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within  the  United  States,  as  they  have,  by  law  or  usage,  in  the 
courts  of  the  state  from  whence  the  said  records  are  or  shall 
be  taken."  Under  this  clause  in  the  constitution,  and  the  act 
of  congress  founded  upon  it,  it  has  been  determined  by  the 
supreme  court  of  the  United  States,  and  by  that  of  Pennsylvania, 
that  a  judgment  in  a  court  of  one  state,  which  is  a  record  in  the 
state  where  rendered,  has  the  force  and  effect  of  a  record  in 
every  other  state.'"^ 

In  the  case  of  Baxley  v.  Linah,^'*  it  is  said  by  Justice 
Chambers:  "In  Pennsylvania,  the  rule  and  exposition  estab- 
lished in  the  courts  of  the  United  States  have  been  adopted  as 
authority,  having  their  entire  approbation,  and  controlling  their 
action.  In  the  case  of  Benton  v.  Burgot,^'^  it  was  decided  that 
in  a  suit  on  a  judgment  in  the  court  of  another  state,  the  pleas 
of  fraud  in  obtaining  it,  imposition,  mistake  and  want  of  con- 
sideration, are  bad  on  demurrer,  and  that  nul  tiel  record  is  the 
only  plea  of  which  the  defendant  can  avail  himself — that  there 
can  be  no  inquiry  into  the  mistakes  of  the  court  which  gave 
the  judgment — provided  the  defendant  was  notified,  and  the 
court  had  jurisdiction.  Whilst,  for  a  time,  there  was  a  re- 
luctance in  some  of  the  state  courts  to  give  that  faith  and  credit 
to  the  public  acts,  records  and  judicial  proceedings  of  the  courts 
of  other  states,  as  provided  by  the  constitution  and  acts  of 
congress,  yet  experience,  more  mature  consideration,  and  a  re- 
gard to  constitutional  law,  to  judicial  uniformity  and  state  har- 
mony, have  brought  the  courts  of  the  states,  with  scarcely  an 
exception,  to  concur  in  considering  the  judgments  of  the  courts 
of  each  state  as  conclusive  in  every  other,  in  all  instances  in 
which  they  had  jurisdiction  of  the  cause  and  the  parties.  So 
numerous  and  consistent  are  the  authorities  of  the  state  courts 
on  this  important  principle,  as  to  render  a  detailed  reference  to 
them  unnecessary  in  this  opinion;  in  Pennsylvania,  we  consider 
the  question  settled  so  decidedly  by  repeated  adjudications,,  as  to 
be  no  longer  open  to  discussion.    As  the  judgments  in  the  courts 

273  Mills  V.  Duryee,  7  Cr.  481;  Hampton  v.  McConnel,  3  Wheat.  234; 
McElmoyle  v.  Cohen,  13  Pet.  302 ;  Baxley  v.  Linah,  16  Pa.  241 ;  Ohio  v. 
Hinchman,  27  Pa.  479. 

274  16  Pa.  241,  247,  250. 

275  10  S.  &  R.  240.  The  same  point  was  decided  in  Johnson  v.  Dob- 
bins, 5  W.  N.  C.  537. 
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of  one  state  are  judicial  obligations  of  record  there,  so  they 
are,  under  the  provisions  of  the  constitution,  in  every  other,  and 
are,  consequently,  conclusive  in  pleading  and  extinguishment  of 
the  original  cause  of  action,  where  the  defendant  had  been  sum- 
moned or  appeared." 

In  the  case  of  Christmas  v.  Russell,^'*  in  the  supreme  court  of 
the  United  States,  Mr.  Justice  Clifford  uses  this  language:  "Ar- 
ticle IV,  §1,  of  the  constitution,  provides,  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  state ;  and  the  congress  may, 
by  general  laws,  prescribe  the  manner  in  which  such  record  shall 
be  proved,  and  the  effect  thereof.  Congress  has  exercised  that 
power,  and  in  effect  provided  that  the  judicial  records  in  one 
state  shall  be  proved  in  the  tribunals  of  another,  by  the  attesta- 
tion of  the  clerk,  under  the  seal  of  the  court,  with  the  certificate 
of  the  judge  that  the  attestation  is  in  due  form.  That  such 
records,  so  authenticated,  shall  have  such  faith  and  credit  given 
them  in  every  other  court  in  the  United  States,  as  they  have  by 
law  or  usage  in  the  courts  of  the  states  from  whence  the  said 
records  were  or  shall  be  taken.^'^  When  the  question  of  the 
construction  of  that  act  of  congress  was  first  presented  to  this 
court,  it  was  argued,  that  the  act  provided  only  for  the  admis- 
sion of  such  records  as  evidence;  that  it  did  not  declare  their 
effect;  but  the  court  refused  to  adopt  the  proposition,  and  held, 
as  the  act  expressly  declares,  that  the  record,  when  duly  au- 
thenticated, shall  have,  in  every  other  court  of  the  United  States, 
the  same  faith  and  credit  as  it  has  in  the  state  court  from  whence 
it  was  taken.^'*  Repeated  decisions  made  since  that  time  have 
affirmed  the  same  rule,  which  is  applicable  in  all  similar  cases, 
where  it  appears  that  the  court  had  jurisdiction  of  the  cause, 
and  that  the  defendant  was  duly  served  with  process,  or  ap- 
peared and  made  defense  ;^'^  where  the  jurisdiction  has  attached, 
the  judgment  is  conclusive  for  all  purposes,  and  is  not  open  to 
any  inquiry  upon  the  merits.^*"     Speaking  of  the  before-men- 

276  5  Wall.  ago. 

277  D'Arcy  v.  Ketchum,  ii  How.  175. 

278  Mills  V.  Duryee,  7  Cr.  483. 

279  Hajnp.ton  v,  McConnel,  3  Wheat.  234 ;  Nations  v.  Johnson,  24  How. 
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tioned  act  of  congress.  Judge  Story  says,  it  has  been  settled 
upon  solemn  argument,  that  that  enactment  does  declare  the 
effect  of  the  record  as  evidence,  when  duly  authenticated;  if  a 
judgment  is  conclusive  in  the  state  where  it  was  pronounced,  it 
is  equally  conclusive  everywhere  in  the  courts  of  the  United 
States.^'^  Applying  these  rules,  it  is  clear,  that  the  statute 
which  is  the  foundation  of  the  second  plea  in  this  case,  is  un- 
constitutional and  void,  as  affecting  the  right  of  the  plaintiff  to 
enforce  the  judgment  mentioned  in  the  declaration.  Beyond  all 
doubt,  the  judgment  was  valid  in  Kentucky,  and  conclusive  be- 
tween the  parties  in  all  her  tribunals;  such  was  the  decision 
of  the  highest  court  in  the  state,  and  it  was  undoubtedly  correct ; 
and,  if  so,  it  is  not  competent  for  any  other  state  to  authorize 
its  courts  to  open  the  records  and  settle  the  cause,  much  less 
enact  that  such  a  judgment  shall  not  receive  the  same  faith  and 
credit  that  it  by  law  has  in  the  state  courts  from  which  it  was 
taken." 

Cases  may  be  found,  in  which  it  is  held,  that  the  judgments 
of  a  state  court,  when  introduced  as  evidence,  in  the  tribunals  of 
another  state,  are  to  be  regarded  in  all  respects  as  domestic 
judgment;  on  the  other  hand,  another  class  of  cases  might  be 
cited,  in  which  it  is  held,  that  such  judgments  in  the  courts  of 
another  state  are  foreign  judgments,  and  that,  as  such,  the  judg- 
ment is  open  to  every  inquiry  to  which  other  foreign  judgments 
may  be  subjected  under  the  rules  of  the  common  law.  Neither 
class  of  these  decisions  is  quite  correct.  They  certainly  are  not 
foreign  judgments,  under  the  constitution  and  laws  of  congress, 
in  any  proper  sense,  nor  are  they  domestic  judgments  in  every 
sense,  because  they  are  not  the  proper  foundation  of  final  process, 
except  in  the  state  where  they  were  rendered;  besides,  they  are 
open  to  inquiry  as  to  the  jurisdiction  of  the  court  and  notice  to 
the  defendant ;  but  in  all  other  respects,  they  have  the  same  faith 
and  credit  as  domestic  judgments.^'^'  Subject  to  those  qualifica- 
tions, the  judgment  of  a  state  court  is  conclusive  in  the  courts  of 
all  the  other  states,  whenever  the  same  matter  is  brought  into  con- 
troversy. The  established  rule  is,  that  so  long  as  the  judgment 
remains  in  force,  it  is,  of  itself,  conclusive  of  the  right  of  the 
plaintiff  to  the  thing  adjudged  in  his  favor,  and  gives  him  a 

281  Story  on  Const.,  §1313. 

282  D'Arcy  v.  Ketchum,  11  How.  165;  Webster  v.  Reir,  ii  How.  437. 
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right  to  process,  mesne  or  final,  as  the  case  may  be,  to  execute 
the  judgment.^'' 

These  decisions  are  not,  however,  to  be  understood  as  giving 
effect  to  a  judgment  rendered  against  a  party  who  was  not 
within  the  jurisdiction  of  the  court,  nor  served  with  process  to 
appear.^'*  Whether  the  judgment  have  been  by  default,  or  on 
trial,  makes  no  diflFerence,  provided  the  party  has  been  notified; 
in  the  one  case,  the  judgment  is  given  on  trial,  in  the  other,  it  is 
confessed.^*^  In  an  early  case,  the  doctrine  would  seem  to  be  ad- 
vanced, that  nul  tiel  record  is  the  only  plea  of  which  the  defend- 
ant can  avail  himself  as  a  defense  to  an  action  on  the  judgment ; 
and  it  was  determined,  that  a  plea  that  the  judgment  was  ob- 
tained by  fraud,  imposition,  mistake,  and  without  considera- 
tion, was  bad  on  special  demurrer.^'^  It  is  evident  that  such  a 
plea  is  bad  for  duplicity;  but  the  court,  in  the  decision  alluded 
to,  do  not  seem  to  have  regarded  the  form  of  the  plea,  but  to  have 
adverted  to  the  substance  of  it  solely,  and  were  of  opinion,  that 
want  of  consideration  could  never  be  inquired  into  in  another 
state.  The  court  seems  to  have  avoided  the  question  as  to 
fraud,  saying:  "Whatever  opinions  might  be  entertained  by 
different  courts,  as  to  inquiring  into  the  fairness  of  a  judg- 
ment rendered  in  the  court  of  one  state,  in  an  action  on  that 
judgment  brought  in  another  state,  the  opinion  never  has  been 
entertained,  that  there  can  be  an  inquiry  into  the  mistakes  of  the 
court,  which  gave  the  judgment,  provided  the  defendant  were 
notified,  and  the  court  had  jurisdiction."  It  has  been  urged  by 
legal  writers,  that,  in  general,  any  matter,  as  fraud,  etc.,  which 
would  avoid  the  judgment  might  be  pleaded,^*''  although  it  is 
plain  that  the  merits  of  the  original  action  can  never  be  can- 

283  Voorhees  v.  United  States  Bank,  10  Pet.  449;  Huff  v.  Hutchinson, 
14  How.  588. 

284  Borden  v.  Fitch,  13  Johns.  121.  If  the  laws  of  the  state  in  which 
the  judgment  was  obtained  permit  the  defendant  to  traverse  the  sheriff's 
return,  our  courts  will  not  give  effect  to  the  judgment,  whilst  such  pro- 
ceedings are  pending.  Railroad  and  Banking  Co.  v.  Mercer,  6  W.  N. 
C.  83. 

28s    Benton  v.  Burgot,  10  S.  &  R.  241. 
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287  Mussina  v.  Bclden,  6  Abb.  Pr.  165.  And  see  Amory  v.  Amory,  6 
Biss.  174;  21  Am.  L.  Reg.  585. 
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vassed;^'*  any  matter  in  discharge  of  the  judgment  may,  of 
course,  be  pleaded.  Such,  then,  being  the  force  and  effect  of  a 
judgment  rendered  in  another  state,  debt  was  the  proper  form 
of  action  upon  it  before  the  act  of  1887  and  not  assumpsit, 
although  on  a  foreign  judgment  either  debt  or  assumpsit  would 
lie,  for  it  is  no  more  than  a  simple  contract.^*^  This  action  would 
also  lie  upon  the  decree  of  a  foreign  court  of  chancery,  directing 
merely  the  payment  of  a  specific  sum  of  money  ;-*"  and  upon  the 
judgment  of  a  justice's  court.^'^ 

But  the  law  as  settled  by  the  supreme  court,  that  no  plea  except 
nul  tiel  record  is  admissible  to  an  action  on  a  judgment  of  a  sister 
state,  has  been  changed  by  the  act  of  14th  April,  1851,^"^  which 
provides,  that  it  shall  be  competent  and  lawful  for  a  defendant, 
in  any  action  of  debt  and  of  course  nonassumpsit  upon  a  judg- 
ment of  a  court  of  another  state,  for  maintaining  a  plea  in  bar 
to  said  action,  to  prove  the  service  of  the  notice  or  process  by 
which  the  original  action  was  commenced,  was  made  on  him  in 
that  state.^°^     If  the  record  of  a  judgment  of  another  state  do 

288  It  has  been  decided  in  Massachusetts,  that  nil  debet  is  a  proper 
plea  in  an  action  of  debt  on  a  judgment  recovered  before  a  justice  of 
the  peace  in  another  state.  Warren  v.  Flagg,  2  Pick.  448;  and  it  was 
observed  by  Parker,  C.  J.,  that  in  the  case  of  Commonvirealth  v.  Green, 
17  Mass.  546,  the  court  rather  bowed  to  the  authority  than  to  the  reasons 
of  the  decisions  of  the  supreme  court  of  the  United  States,  that  the  judg- 
ment of  a  court  of  general  jurisdiction  of  another  state  could  not  be 
entered  into  on  such  a  plea,  and  that  the  court  were  not  willing  to  carry 
the  principle  further  than  those  cases,  of  necessity,  require.  That  the 
"effect"  of  such  judgments  was  to  be  determined  by  congress,  who  have 
not  done  so,  but  left  the  effect  uncertain,  as  it  was  by  the  constitution. 

289  Hubbell  V.  Cowdrey,  s  Johns.  132. 

29a    Evans  v.  Tatem,  9  S.  &  R.  252 ;  Post  v.  Neafie,  3  Caines  22. 

291  James  v.  Henry,  16  Johns.  233. 

292  P.  L.  614,  2  Purd.  §§i,  2,  p.  1738.  This  act  was  held  to  be  uncon- 
stitutional, by  the  circuit  court  of  the  United  States.  Mr.  Justice.  Grier 
holding  that  the  power  to  declare  the  faith,  credit  and  effect  of  a  judg- 
ment obtained  in  one  state,  in  another,  is  conferred  on  congress,  by  the 
constitution,  and  cannot  be  executed  by  a  state  legislature.  Troy  Bank  v. 
Lauman,  19  April,  1857. 

293  Though  the  record  show  a  return  of  personal  service  upon  the 
defendants,  it  may  be  disproved,  in  an  action  on  the  judgment,  to  show 
want  of  jurisdiction.  Knowles  v.  Logansport  Gaslight  and  Coke  Co., 
19  Wall.  58.  The  defendant  may  show  a  want  of  jurisdiction  either  of 
the  person  or  of  the  subject-matter.  Thompson  v.  Whitman,  18  Wall. 
457-    And  see  Reber  v.  Wright,  68  Pa.  471 ;  Guthrie  v.  Lowry,  84  Pa.  533. 
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not  show  that  personal  service  of  the  notice  or  process  by  which 
the  suit  was  commenced,  upon  which  the  said  judgment  was  ob- 
tained, was  made  in  such  foreign  state,  it  shall  be  sufficient  to 
maintain  a  plea  to  the  jurisdiction  of  the  court  in  which  such 
judgment  was  rendered.^'* 

25.  Corporations. 

A  corporation  is  liable,  in  this  form  of  action,  on  a  promise, 
whether  express  or  implied.^"  And  wherever  a  person  or  cor- 
poration, bound  to  repair  a  public  highway,  refuses  to  do  so, 
when  necessary,  on  notice  from  the  proper  public  officers,  they 
may  make  the  necessary  repairs,  and  cover  the  expense  thereof  in 
an  action  of  assumpsit.^'* 

26.  The  statement. 

The  nature  of  the  statement  has  been  already  considered."**  In 
one  of  the  recent  cases.  Justice  Mestrezat  thus  stated  the  general 
requirement:  "The  purpose  of  pleading  is  to  form  a  clear  and 
distinct  issue  for  the  trial  of  the  cause  between  the  parties.  The 
statement  should  be  sufficiently  explicit  to  enable  the  defendant 
to  prepare  his  defense.  A  plaintiff  cannot  file  a  statement  which 
avers  one  cause  of  action,  and  be  permitted,  on  the  trial  to  prove 
a  different  cause  of  action.  He  must  state  the  claim  on  which 
he  will  rely  to  recover  so  clearly  and  concisely  that  the  defend- 

294  A  judgment  obtained  in  a  state  court,  without  service  upon  the 
defendant,  otherwise  than  by  publication,  is  not  evidence  of  any  personal 
liability,  outside  the  state  in  which  it  was  rendered;  no  greater  effect 
can  be  given  to  such  judgment,  in  another  state,  than  is  given  to  it  in 
that  of  the  original  forum.  Board  of  Public  Works  v.  Columbia  College, 
17  Wall.  521.  And  see  Starbuck  v.  Murray,  5  Wend.  148.  If,  however, 
the  record  show  an  appearance,  by  attorney,  without  service  of  process, 
the  defendant  is  not  permitted,  under  the  plea  of  nul  tiel  record,  to  show 
that  the  attorney  had  no  authority.    Hill  v.  Mendenhall,  21  Wall.  453. 

^S  North  Whitehall  v.  South  Whitehall,  3  S.  &  R.  117;  Bank  of  Co- 
lumbia v.  Patterson,  7  Cr.  299;  Danforth  v.  Schoharie  and  Duanesburgh 
Turnpike  Road,  12  Johns.  227;  Dunn  v.  St.  Andrew's  Church,  14  Johns. 
1x8;  Mott  v.  Hicks,  i  Cow.  513;  Baptist  Church  of  Mulford,  9  N.  J. 
Law  182. 

296    Pennsylvania  Railroad  Co.  v.  Duquesne,  46  Pa.  224. 

296a    Chap.  13,  Vol.  1,  p.  400. 

Attention  is  also  called  ■  to  Judge  Brewster's  suggestions  in  preparing 
statements  added  at  the  close  of  this  chapter.  It  may  be  added  that  some 
of  them  relate  to  other  statements  than  those  of  assumpsit. 

10 
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ant  may  be  fully  advised  as  to  what  he  is  called  upon  to  meet."^°' 
While  the  procedure  act  relieves  the  plaintiff  from  some  for- 
mality in  the  statement  of  a  claim,  it  does  not  relieve  from  any 
obligations  of  substance  in  the  stated  cause  of  action.^" 

Passing  from  this  general  rule  we  will  consider  more  in  detail 
the  various  allegations.  The  statement  must  aver  facts,^°°  as 
distinguished  from  conclusions  of  law  sufficient  to  constitute  a 
cause  of  action ;'°°  an  averment,  however,  may  be  made  on  in- 
formation and  belief.*"^  A  statement  should  show  whether  the 
suit  is  founded  on  a  quantum  meruit  or  an  express  agreement.'"^ 
And  if  one  is  prevented  from  performing  an  agreement,  he 
should  declare  thereon,  and  not  on  a  quantum  meruit.'"'  If  the 
performance  of  some  condition  precedent  on  the  plaintiff's  part 
is  essential  to  a  good  cause  of  action,  its  performance  must  be 
fully  averred  unless  this  be  implied  or  waived  by  some  act  of  the 
defendant.'"*  Matters  of  defense  should  not  be  anticipated  and 
averred,'"^  but  the  plaintiff  may  aver  that  his  right  to  recover  has 
not  been  adjudicated  in  another  case.'"*  Unless  the  dates  are 
wholly  within  the  knowledge  of  the  defendant,'"^  they  must 
usually  be  averred,  especially  in  the  sale  of  merchandise,'"*  or 

297  National  Bank  v.  Lake  Erie  Asphalt  Co.,  233  Pa.  421,  428;  Hale 
V.  Hale,  32  Super.  Ct.  37.  See  also  Tourison  v.  Engard,  30  Super.  Ct. 
179;  Peale  v.  Addicks,  174  Pa.  543;  Baylor  v.  Stevens,  16  Super.  Ct.  365; 
Boyle  V.  Breakwater  Co.,  239  Pa.  577,  7  Vale  21242. 

298  Fritz  V.  Hathaway,  13s  Pa.  274. 

299  Doriot  V.  Hagemann,  21  W.  N.  C.  556;  First  National  Bank  of 
Warren  v.  Pair,  127  Pa.  324. 

300  Doriot  V.  Hagemann,  21  W.  N.  C  556. 

301  Grimley  v.  Receveuve,  21  W.  N.  C.  573 ;  Kauffman  v.  Jacobs,  4  C. 
C.  462. 

302  Nadig  V.  National  School  Slate  Co.,  i  Leh.  L.  J.  293. 

303  Harlow  v.  Beaver  Falls  Borough,  188  Pa.  263.  See  Camphill  v. 
Goodman,  23  C.  C.  609. 

304  Scott  V.  Patterson,  i  Dist.  603;  Record  Pub.  Co.  v.  Forwood,  7 
Del.  564;  7  Vale  21245. 

305  Hastings  v.  Spier,  34  Super.  Ct.  78.  See  Christ  v.  Keesey,  20 
York  I2S;  Henry  v.  Lynde,  12  C.  C.  189;  Kimball  v.  Grant,  6  Dist.  15; 
Smith  v.  Stevenson,  47  P.  L.  J.  231 ;  Griffith  v.  Sitgreaves,  81 J^  Pa.  378. 
The  same  rule  applies  in  replevin  suits.  Drumgoole  v.  Lyle,  30  Super.  Ct. 
463;  Dewas  v.  Snyder,  37  P.  L.  J.  116. 

306  Amshel  v.  Hosenfeld,  20  Super.  Ct.  376. 

307  Lincoln  v.  Martin,  5  C.  C.  333. 

308  Steelton  Plowing  Mills  Co.  v.  Kunkel,  20  Super.  Ct.  72. 
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performing  a  service."""  And  if  the  statement  does  not  show  that 
the  cause  of  action  arose  within  the  period  fixed  by  the  statute 
of  limitations,  the  defendant  may  interpose  a  demurrer.*" 

A  corporation  need  not  set  forth  its  charter,  but  the  fact  of  its 
existence  should  be  averred  ;^^^  it  should  sue  by  its  corporate 
name.'^^  If  the  statement  be  on  a  claim,  this  should  be  signed  in 
a  way  indicating  the  office  he  holds.*^* 

If  the  cause  of  action  is  founded  on  a  book  account,  a  state- 
ment setting  forth  an  indebtedness  "on  a  book  account  for  mer- 
chandise sold  and  delivered  to  the  defendant^^*  at  his  request"'^^ 
with  a  further  averment  that  the  charge  is  "correct  or  just  and 
reasonable,"*^^  and  that  the  sum  is  unpaid,*^^  and  a  copy  of  the 
account  showing  in  detail  in  the  articles  and  prices,^"  is  a  full 
compliance  with  the  law.*^*  A  count  for  goods  sold  and  de- 
livered with  a  sworn  copy  of  the  book  account  annexed  consti- 
tute together  a  sufficient  statement.*'"  The  copy  filed  must  con- 
tain on  its  face  a  complete  case  against  the  defendant,  without 
the  necessity  of  enlargement  or  completion  by  further  aver- 
ment.'*^    It  need  not  be  signed  by  counsel,*^^  though  this  was 

309  Mooney  v.  Snyder,  6  North.  349. 

310  Crawford  v.  Schaeffer,  8  Dist.  32. 

311  First  Nat.  Bank  of  York  v.  Brillinger,  20  York  81. 

312  Scranton  Iron  and  Brass  Co.  v.  Easterline,  i  Laqk.  Jur.  109. 

313  Merchants'  Nat.  Bank  v.  Brooks,  6  C.  C.  314. 

314  Kaufman  v.  Jacobs,  4  C.  C.  462;  Camburne  v.  Cox,  12  Montg.  30. 

315  See  Bridgman  Brothers  Co.  v.  Swing,  205  Pa.  479.  Contra,  Kam- 
ber  V.  Becker,  27  Super.  Ct.  266. 

316  Murphy  v.  Taylor,  173  Pa.  317;  Hibberd  v.  Mullen,  14  Dist.  413; 
Wells  V.  Real  Estate  Investment  Co.,  40  W.  N.  C.  468. 

317  Kamber  v.  Becker,  27  Super.  Ct.  266. 

318  Loeb  v.  Heere,  19  C.  C.  641 ;  Steelton  Planing  Mills  Co.  v.  Kunkel, 
20  Super.  Ct.  72;  Kamber  v.  Becker,  27  Super.  Ct.  266;  Atkinson  v. 
Wrigley,  148  Pa.  61;  Leek  v.  Livingston  Manor  Mfg.  Co.,  30  Super.  Ct. 

377;  Altoona  Co.  v.  Knickerbocker  Co.,  29  Super. 

Ct.  512. 

319  Bridgeman  Brothers  &  Co.  v.  Swing,  205  Pa.  479. 

320  Kauffman  v.  Jacobs,  4  C.  C.  462. 

321  Acme  Mfg.  Co.  v.  Reed,  181  Pa.  382;  Vulcanite  Paving  Co.  v. 
Phila.  Traction  Co.,  2  C.  C.  375;  Barry  v.  Phoenix  Mutual  Life  Ins.  Co., 
3  Dauph.  209;  Lee  v.  Cooper,  8  C.  C.  481. 

332  Logan  v.  Quigley,  3  W.  N.  C.  380;  Commonwealth  v.  Hoobaugh,  5 
Dist.  502;  Collinge  v.  McLenegan,  19  Dist.  1033. 

Contra,  Medlar  v.  Wadlinger,  2  Dist.  687;  International  S.  &  T.  Co.  v. 
Wadlinger,  2  Dist.  687;  International  S-  &  T.  Co.  v.  Printz,  32  C.  C.  6jl, 
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required  by  the  older  practice.  By  the  existing  practice  the  affi- 
davit is  made  to  the  statement,  not  to  the  copy,  hence  there  is 
not  the  same  reason  for  requiring  the  latter  to  be  signed.^''^  And 
if  a  copy  of  a  note  is  not  set  out  in  the  statement,  the  defect  is 
cured  by  the  copy  which  appears  in  the  affidavit.'^*  If  the  copy 
is  not  filed,  or  is  not  complete  in  comparison  with  that  appear- 
ing in  the  statement,  a  demurrer  will  be  sustained.^^^  On  the 
other  hand,  when  a  written  contract  through  parol  alterations 
has  become  essentially  a  parol  contract,  the  written  contract 
may  be  admitted  in  evidence  though  no  copy  has  been  filed.'^° 

Says  Justice  Mitchell :  "The  main  requirement  of  the  statement 
under  the  act  of  1887  is  to  secure  to  the  defendant  clear  and 
exact  information  as  to  what  is  claimed  of  him.  A  common 
count  in  the  old  form  without  a  bill  of  particulars,  would  be 
demurrable  for  vagueness,  but  using  the  general  form  with  the 
insertion  of  the  exact  dates,  amounts  and  particulars  of  the 
contracts  sued  on  but  with  no  irrelevant  or  impertinent  matter, 
could  hardly  be  objectionable  for  furnishing  too  much  informa- 
tion instead  of  too  little."^^"'' 

A  reference  in  a  statement  to  the  record  in  the  same  county  in 
which  the  suit  is  brought  is  sufficient  without  a  copy;^^^  but  the 
whole  record  must  be  attached  to  a  statement  where  the  decree 
or  judgment  is  entered  in  another  county.^^^  On  a  foreign  judg- 
ment, however,  an  exemplification  of  the  record  need  not  be  an- 
nexed to  the  statement,^^'  but  where  the  record  is  properly  certi- 
fied, as  provided  by  act  of  congress,  the  defendant  cannot  be 
heard  to  allege  that  the  exemplification  of  the  record  did  not 
contain  an  entire  copy  of  the  proceedings.''"  Furthermore,  in 
such  a  suit  the  note  which  was  the  foundation  of  the  suit  on 


323  CoUinge  v.  McLenegan,  ig  Dist.  1033. 

324  Yardley  Nat.  Bank  v.  Vansant,  14  Dist.  145. 

325  Athens  Car  &  Coupler  Co.  v.  Elsbree,  19  Super.  Ct.  618;  Acme 
Mfg.  Co.  V.  Reed,  181  Pa.  382;  Lee  v.  Cooper,  8  C.  C.  481. 

326  Malone  v.  Phila.  &  Reading  R.  Co.,  i  Clark  380. 
326a    Smith  V.  Smith,  166  Pa.  563,  S70. 

327  Rathfon  v.  Locher,  215  Pa.  571 ;  Campbell  v.  Pittsburgh  &  Western 
R.  Co.,  137  Pa.  574- 

328  Dettra  v.  Hoffman,  5  Del.  321.    See  Stockley  v.  McClurg,  14  Super. 
Ct.  629. 

329  American  Bell  Tel.  Co.  v.  Parrish,  7  Lane.  L.  Rev.  206. 

330  First  National  Bank  of  Omaha  v.  Crosby,  179  Pa.  63. 
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which  judgment  was  obtained,  need  not  be  incorporated  in  the 
plaintiff's  claim.^^^  A  suit  may  also  be  brought  on  a  coupon 
without  attaching  a  copy  of  the  bond  to  which  it  belonged.''^ 

In  a  suit  on  a  promissory  note  the  plaintiff  should  aver  that  it 
was  delivered  and  that  he  is  the  bona  fide  holder  for  value  with- 
out notice.^^^  And  in  an  action  by  an  indorsee  against  an  in- 
dorser,  the  statement  should  aver  not  only  that  the  note  is  due 
and  unpaid,  but  that  the  plaintiff  is  the  holder  by  indorsement, 
delivery  or  otherwise,  and  that  when  it  became  due  a  demand 
was  made  at  the  place  where  it  was  payable.^'*  In  Peale  v. 
Addicks,'^^  Chief  Justice  Sterrett  declared  that  "in  an  action 
against  an  indorser  the  plaintiff's  statement  under  the  act  of 
1887  must  contain  averments  of  presentation,  demand,  notice, 
etc.,  necessary  to  fix  the  indorser."  If  an  accommodation  in- 
dorser is  compelled  to  pay  a  note  at  a  bank,  in  his  action  against 
the  maker  he  should  allege  that  the  bank  is  a  bona  fide  holder 
for  value.^'*  If  the  statement  contains  a  sworn  copy  of  the  note, 
a  specific  mention  of  the  note  is  not  required  in  the  affidavit  ;^^^ 
on  the  other  hand,  if  the  note  is  embodied  in  the  statement,  a 
copy  need  not  be  annexed.^^^ 

Again,  the  plaintiff  may  declare  practically  in  two  counts, 
one  on  the  note  and  the  other  on  the  original  cause  of  indebted- 
ness for  money  loaned.^^**    If  the  plaintiff  does  thus  declare 

331  Ibid. 

332  Phila.  &  Reading  R.  v.  Fidelity  Ins.,  Trust  &  Safe  Dep.  Co.,  105 
Pa.  216;  Copeland  v.  Phila.  &  Reading  Coal  &  Iron  Co.,  7  W.  N.  C.  15; 
Parrish  v.  Phila.  &  Reading  Coal  &  Iron  Co.,  7  W.  N.  C.  196. 

333  Goldbeck  v.  Brady,  4  C.  C.  i6g;  First  Nat.  Bank  of  Waverly  v. 
Furman,  4  Super.  Ct.  415;  Loucheim  v.  Maguire,  6  Super.  Ct.  635.  See 
Tradesmen's  Nat.  Bank  v.  Bochenheimer,  5  Dist.  218. 

334  Tradesmen's  Bank  of  Vineland  v.  Johnson,  i  Dist.  445.  In  an 
action  by  an  indorsee  against  the  indorser  of  a  promissory  note,  the  state- 
ment must  aver  that  the  note,  on  becoming  due,  was  duly  presented  to 
the  maker,  and  that  he  refused  to  pay,  of  which  the  defendant  had  notice. 
Chestnut  St.  Nat.  Bank  v.  Ellis,  161  Pa.  241;  McKinney  v.  Crawford,  8 
S.  &  R.  351- 

335  174  Pa.  S43.  546- 

336  Erie  B.  S.  Co.  v.  Eichenlaub,  127  Pa.  164.  See  First  Nat.  Bank 
V.  Leisenring,  7  North.  109. 

337  First  Nat.  Bank  of  York  v.  Brillinger,  20  York  81. 

338  First  Nat.  Bank  of  Leisenring,  7  North.  109. 

338a  Winters  v.  Mowrer,  i  Super.  Ct.  47.  For  trial  previously  before 
the  Supreme  Court,  see  163  Pa.  239;  Robinson  v.  Taylor,  4  Pa.  242. 
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and  the  defense  sets  up  an  alleged  alteration,  without  fraudu- 
lent intent,  nothing  more  is  required  of  the  plaintiff  than  the 
production  of  the  note  on  the  trial.  Of  course  if  a  note  has 
been  fraudulently  altered,  there  can  be  no  recovery  on  either 
count  of  the  declaration.*'"'' 

In  an  action  on  a  bond  conditioned  for  performing  collateral 
acts,  the  statement  must  clearly  allege  the  breach,  and  also  set 
out  the  damages  specifically  so  that  on  judgment  by  default,  they 
may  be  liquidated  with  certainty.^'"  In  an  action  on  a  gjiardian's 
bond,  the  entire  condition  should  be  recited,  the  breach  of  the 
condition,  and  the  right  of  action  in  the  commonwealth.'*"  In 
a  replevin  bond  the  statement  should  show  what  judgment  had 
been  entered,  the  value  of  the  goods  and  the  damages  sus- 
tained.'*^ Likewise  in  an  interpleader  bond  there  should  be  an 
averment  of  the  value  of  the  goods,  as  that  is  the  measure  of 
damages.'*^  In  a  suit  on  a  recognizance,  an  averment  where  it 
may  be  found  is  a  sufficient  averment  of  the  forfeiture.'*' 

In  alleging  fraud  the  averment  is  sufficient  if  the  facts  would 
support  an  inference  of  fraud  by  the  jury,  for  example,  a  clear 
breach  of  an  agreement  which  may,  without  straining,  bear  con- 
struction of  a  fraudulent  trick.'**  Nevertheless,  it  is  not  the 
office  of  good  pleading  to  declare  fraud  in  that  manner.  The 
facts  should  be  averred  categorically  according  to  their  legal 
effect.'*" 

In  an  action  on  a  lost  instrument  the  plaintiff  must  aver  the 
actual  execution  and  delivery  of  the  paper  on  which  suit  is 
brought  and  that  the  plaintiff  has  made  a  bona  fide,  diligent  and 
thorough  search  for  the  paper  and  in  the  places  where  it  was 
likely  to  be  found  and  that  he  has  not  been  able  to  find  it.'*' 

338b    Winters  v.  Mowrer,  I  Super.  Ct.  47. 

339  Clements  v.  Dempsey,  7  Super.  Ct.  52. 

340  Commonwealth  v.  Hoobaugh,  5  Dist.  502;  Commonwealth  v.  Pray, 
I  Phila.  S8.    See  also  Lowry  v.  Esterly,  10  C.  C.  1. 

341  Ban-  V.  McGary,  131  Pa.  401 ;  Lowry  v.  National  Safe  &  Lock  Co., 
48  P.  L.  J.  240. 

342  Byrne  v.  Hayden,  124  Pa.  170.  See  Clements  v.  Dempsey,  7  Super. 
Ct.  52. 

343  Commonwealth  v.  Meeser,  19  Super.  Ct  i. 

344  Bradley  v.  Potts,  155  Pa.  418;  Kensington  &  Oxford  Turnpike  Co., 
97  Pa.  260;  Angier  v.  Agnew,  98  Pa.  587. 

345  Ibid. 

346  Laubach  v.  Meyers,  147  Pa.  447. 
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An  averment,  therefore,  that  "the  said  plaintiif  never  negotiated 
said  note,  but  he  has  lost  or  mislaid  the  same,  and,  after  a  dili- 
gent search  has  been  unable  to  find  the  same,"  without  any  aver- 
ment of  execution  or  delivery  of  the  paper  is  insufficient.**^ 
The  plaintiff  must  also  file  a  copy.**' 

A  statement  for  work  and  labor  done  should  be  sufficiently 
definite  to  show  whether  the  claim  is  on  a  quantum  meruit  or  an 
express  agreement.**'  If  a  physician  sues  husband  and  wife  for 
services  rendered  to  her,  he  must  aver  the  existence  of  the 
marriage  at  the  time  of  rendering  them  and  a  promise  to  pay  by 
the  husband.*""  In  an  action  by  an  architect  for  services  the 
statement  is  sufficiently  specific  if  the  items  are  charged  in  ac- 
cordance with  a  general  schedule  adopted  by  the  association  of 
architects,*"^  and  an  averment  that  the  plaintiff  furnished  to  the 
trustees  plans  for  a  building  which  were  accepted  by  them  and 
approved  by  the  state  board  of  charities  is  sufficient.*"^  Further- 
more, a  bill  of  particulars  will  cure  defects  in  dates  of  items  of 
an  account.*"*  But  if  a  statement  for  labor  aver  that  a  "schedule 
is  to  be  attached,"  this  must  be  done,  otherwise  it  will  be  stricken 
off  unless  the  statement  itself  contains  the  proper  averments  re- 
specting the  time  when  the  labor  was  performed.*"* 

With  respect  to  the  kind  of  instrument,  of  which  a  copy  must 
be  attached,  all  kinds  of  bonds  are  included,*""  a  mortgage,*"*  a 
mechanic's  lien,*"'  an  insurance  policy  including  the  application 

347  Ibid. 

348  Zimmerman  v.  Keubler,  s  Lane.  L.  Rev.  95.  See  also  Acme  Mfg. 
Co.  V.  Reed,  181  Pa.  382. 

349  Jones  v.  Rocket,  4  C.  C.  480;  Doriot  v.  Hagemann,  21  W.  N.  C. 
556;  Wells  V.  Real  Estate  Investment  Co.,  40  W.  N.  C.  468. 

350  Hathway  v.  Hartley,  i  W.  N.  C.  266. 

351  Albright  v.  Snyder,  i  Dist.  723.  See  also  Phila.  Steam  Heating 
Co.  v.  Wolf,  IS  Dist.  202;  Krotee  v.  McGinley,  10  Del.  SS- 

3^2    Marston  v.  Trustees  of  Warren  Hospital,  18  Super.  Ct.  547. 

353  Barnes  v.  Wood,  25  Lane.  L.  Rev.  399. 

354  Mooney  v.  Snyder,  6  North.  349. 

355  Norristown  School  District  v.  Slinglufif,  2  Montg.  86;  constable's 
bond.  Commonwealth  v.  Graeflf,  14  Dist.  723 ;  treasurer's  bond,  Lackawanna 
Co.  v.  Schadt,  7  Lack.  Jur.  312. 

356  Gottman  v.  Shoemaker,  86  Pa.  31;  Wunderlich  v.  Sadler,  189  Pa. 
469. 

357  Wagonhorst  v.  Wesner,  i  Wood.  151. 
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and  by-laws,  rules,  etc.,  whenever  they  are  a  part  of  the  policy,^'^ 
a  coupon  of  a  bond  if  the  suit  is  brought  thereon  f^"  a  copy  of  a 
court  record  relating  to  an  assessment  or  other  proceeding  which 
is  the  foundation  of  the  suit;^'"  the  record  of  a  judgment  in  a 
suit  thereon,^*^  a  city  ordinance.^"^ 

The  statement  must  invariably  disclose  the  consideration  upon 
which  the  contract  was  founded;  the  contract  itself,  whether 
express  or  implied;  and  where  express,  strictly  according  to  its 
intent  and  substance,  and  the  breach  thereof ;  and  damages  should 
be  laid  sufficient  to  cover  the  real  amount  claimed."'  The  non- 
joinder of  a  copromisor,  in  assumpsit,  is  not  cause  of  demurrer, 
though  the  statement  state  that  the  defendants  contracted  jointly 
with  other  parties  not  sued,^^*  but,  where  a  declaration  in  as- 
sumpsit, founded  on  a  contract,  charges  two  persons  jointly, 
there  can  be  no  recovery,  unless  a  joint  liability  be  proved.'^'  A 
declaration  on  a  contract  for  the  sale  and  delivery  of  chattels 
at  a  particular  place,  alleging  a  delivery,  is  not  supported,  by 
proof  that  the  plaintiff  took  the  chattels  to  the  appointed  place, 
but  that  the  defendant  refused  to  receive  them.^°^  So,  a  count 
in  assumpsit  cannot  be  joined  with  a  count  for  deceit;  and  when 
added  after  an  award  of  arbitrators,  and  an  appeal  therefrom 
by  the  defendant,  under  a  declaration  containing  a  count  for 
deceit  only,  it  was  properly  stricken  off  by  the  court,  on  the 

358  International  S.  &  T.  Co.  v.  Printz,  32  C.  C.  611. 

359  Camden  &  Atlantic  R.  Co.  v.  Pennypacker,  21  W.  N.  C.  118. 

360  Dettra  v.  Hoffman,  5  Del.  321 ;  Campbell  v.  Frankford  &  S.  R.  Co., 
139  Pa.  522;  Dimmick  v.  Wyoming  Mfg.  Co.,  18  C.  C.  414;  Sevison  v. 
Blumenthal,  9  Kulp  392;  Stockley  v.  McClurg,  14  Super.  Ct.  629;  Schofield 
V.  Lafferty,  17  Super.  Ct.  8.  But  see  Sparks  v.  Flaccus  Glass  Co.,  16 
Super.  Ct.  119. 

361  Mink  V.  Shaeffer,  124  Pa.  280. 

362  Commonwealth  v.  Chittenden,  13  C.  C.  362. 

363  I  Chit.  PI.  108. 

364  Good  Intent  Co.  v.  Hartzell,  22  Pa.  228.  It  can  only  be  takeYi  ad- 
vantage of,  by  pl6a  in  abatement.  Wilkins  v.  Boyce,  3  W.  39;  Murphy 
V.  Cress,  2  Wh.  33;  Grubb  v.  Foltz,  4  W.  &  S.  548;  Potter  v.  McCoy,  26  Pa. 
458;  Means  v.  Milliken,  33  Pa.  517;  Chorpenning  v.  Royce,  58  Pa.  474; 
Collins  V.  Smith,  78  Pa.  423. 

36s    Rowan  v.  Rowan,  29  Pa.  481;  Corbet  v.  Evans,  25  Pa.  310;  Many- 
penny  V.  Kester,  3  Phila.  56. 
366    Stewart  v.  KsUy,  16  Pa.  160. 
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trial.^®'  And  where  the  plaintiff  does  not  allege  in  his  plead- 
ings a  special  parol  contract  or  agreement,  he  cannot  recover 
upon  it.^^'  When,  in  this  action,  the  declaration  is  framed  so  as 
not  to  disclose  the  real  cause  of  suit,  the  defendant  may  demand 
of  the  plaintiff  to  specify  the  nature  of  the  evidence  he  means 
to  offer;  and  until  this  be  done,  the  court  will  not  suffer  the 
former  to  bring  on  the  cause.^"" 

If  the  plaintiff  is  unable  to  prepare  and  file  his  statement  be- 
cause the  defendant  has  the  needful  facts  and  records  and  re- 
fuses to  furnish  them,  the  plaintiff  may  resort  to  an  ancillary 
proceeding,  a  bill  of  discovery.^^"  Nor  can  the  defendant  in 
the  bill  deny  the  truth  of  the  principal  fact  on  which  the  plaintiff 
bases  his  right  to  recover,  and  decline  to  answer  as  to  matters 
tending  to  prove  the  truth  of  the  fact  denied.  "He  must  make 
discovery  as  to  all  matters  which  tend  to  prove  the  plaintiff's 
case  in  the  issue  at  law."^'^  Nor  is  the  remedy  displaced  by  the 
act  of  1798,^'^  giving  to  the  common  law  courts  power  to  compel 
by  rule  the  production  on  the  trial  of  books,  papers,  etc.^^^ 

If  the  sufficiency  of  a  statement  is  to  be  challenged,  this 
should  be  done  before  judgment  is  rendered  on  a  rule  for  a 
judgment  for  want  of  sufficient  affadavit  of  defense.^"*'  And 
if  an  affidavit  be  filed  and  the  case  argued  on  the  merits  and 
judgment  is  rendered  for  the  plaintiff,  the  sufficiency  of  the 
statement  becomes  res  adjudicata.'"'' 

FORM   OF  PRECIPE  AND   STATEMENT  ON   A   PROMISSORY   NOTE   AND 
FOR  GOODS  SOLD  AND  DELIVERED. 


John  Jones 

V. 


}' 


In  the  Court  of  Common  Pleas  of  Northamp- 
Richard  Smith    r     *^°""'y-    ^°-  7°°"    December  Term,  1912. 


367  Pennsylvania  Railroad  Co.  v.  Zug,  47  Pa.  480;  Noble  v.  Laley,  50 
Pa.  281. 

368  Irwin  V.  Shultz,  46  Pa.  74. 

369  Kelly  V.  Foster,  2  Binn.  7 ;  Fleming  v.  Alter,  7  S.  &  R.  296. 

370  Chap.  3,  §15,  Vol.  I,  p.  141. 

371  Lesser  v.  Henry,  50  Super.  Ct.  440;  Bains  v.  Goldey,  35  Pa.  51. 

372  Act  February  27,  3  Sm.  L.  303,  3  Purd.  §205,  p.  3313. 

373  Dock  V.  Dock,  180  Pa.  14.    See  Vol.  I,  Chap.  22,  Part  VII,  Vol.  I, 
p.  827. 

373a    Chap.  14,  Vol.  I,  p.  490.    See  also  7  Vale  20639,  20737. 
373b    Ibid. 


2122         Common  Law  Practice  in  Pennsylvania. 

Issue  summons  in  assumpsit  returnable  sec.  leg. 

John  Wells, 
Plaintiff's  Attorney. 
Nov.  15, 1912. 
To  William  Giles,  Esq., 
Prothonotary. 

Plaintiff's  Statement  of  Claim. 

I.  The  plaintiff,  John  Jones,  claims  of  the  defendant,  Richard 
Smith,  the  sum  of  two  hundred  dollars  with  interest  thereon  from 
the  first  day  of  November,  1912,  which  is  justly  due  and  payable 
to  the  plaintiff  by  the  defendant  on  the  cause  of  action  whereof 
the  following  is  a  statement : 

The  defendant  of  the  ist  day  of  July,  1912,  at  the  county  afore- 
said, made  his  promissory  note  whereof  the  following  is  a  copy : 
"$200.00.  Easton,  Pa.,  July  i,  1912. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of  John 
Jones,  two  hundred  °°loo  dollars  at  Easton  National  Bank. 

Value  received.  Richard  Smith." 

No. .     Due 

(Stamped)  "Discounted  bills 
Easton  National 
Bank." 

Endorsed  "November  i,  4029.    John  Jones." 

And  having  indorsed  the  said  promissory  note  to  the  plaintiff, 
the  defendant  became  liable  for  the  payment  of  the  same  accord- 
ing to  the  tenor  and  effect  thereof. 

The  said  promissory  note  was  duly  presented  for  payment  at 
the  said  Easton  National  Bank,  in  the  city  of  Easton  in  North- 
ampton County,  and  payment  of  the  same  duly  demanded  of  a 
proper  person  according  to  the  tenor  of  the  said  note,  but  pay- 
ment thereof  was  refused,  and  the  defendant  has  always  refused 
to  pay  the  amount  of  said  note  or  any  part  thereof. 

II.  And  also  the  further  sum  of  seven  dollars  for  goods  sold 
and  delivered  by  the  plaintiff  to  the  defendant  in  the  city  of 
Easton  in  said  county  at  his  special  request;  said  goods  having 
been  sold  and  delivered  to  said  defendant  by  the  plaintiff  at  the 
time  and  in  the  amount  specified  in  the  following  copy  of  the 
plaintiff's  original  account  with  defendant  taken  from  the  plain- 
tiff's book  of  original  entries : 
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"1912. 

June  20,  1912,  seven  chairs,  $7  00" 

The  total  amount  of  the  plaintiff's  claim  against  the  defendant 
is  two  hundred  and  seven  dollars  ($207.00)  with  interest  thereon 
from  November  i,  1912,  which  sum  with  interest  as  aforesaid  is 
unpaid  and  justly  due  from  said  defendant  to  said  plaintiff  and 
which  said  defendant  has  refused  to  pay. 

John  Wells, 
Attorney  for  Plaintiff. 
Nov.  15, 1912. 
In  many  counties  perhaps  the  praecipe  and  statement  are  filed 
together  with  notice  indorsed  to  file  answer. 

In  chapter  13,  Vol.  i,  p.  427,  will  be  found  a  large  number  of 
forms  of  statement. 

AMENDMENT  OF  STATEMENT  BEFORE  AFFIDAVIT  OF  DEFENSE  FIIvED, 
OR  RULE  TAKEN  FOR  MORE  SPECIFIC  STATEMENT. 

Before  the  affidavit  of  defense  is  filed,  or  before  a  demurrer 
to  the  statement  or  a  rule  for  a  more  specific  statement  is  filed, 
if  you  wish  to  amend  your  statement,  take  a  rule  on  the  defendant 
as  follows : 


A 
C, 


i.D.       J 


C.  P.,  No.  I.    Term,  1913.    No. 


And  now  (date)  on  motion  of  E.  F.,  pro  plaintiff,  rule  entered 
on  defendant  to  show  cause  why  the  statement  in  the  above  case 
should  not  be  amended.    Returnable  at  10  A.  M. 

If  the  court  grant  leave  to  amend,  file  an  amended  statement. 

A.B. 
V.  i-C.  P.,  No.      .    Term,  1913.    No.    . 


CD. 


AMENDMENT  TO  STATEMENT. 


And  now  (date),  by  leave  of  court  first  had  and  obtained, 
plaintiff  amends  his  statement  heretofore  filed  in  the  above  case 
as  follows  (here  set  forth  your  amendment  or  amendments). 

This  amended  statement  should  be  signed,  sworn  to  and  filed, 
and  a  copy  served  on  the  adversary. 
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27.    Affidavit  of  defense. 

An  affidavit  of  defense,  as  we  have  seen,^"'=  is  needful  in  as- 
sumpsit to  prevent  judgment  by  default.  If  the  facts  forming 
part  of  the  defendant's  case  are  averred  on  information  and  be- 
lief, the  defendant  must  add  to  the  averment  that  he  expects 
to  prove  them,  or,  in  the  alternative,  set  out  specifically  the 
sources  of  his  information,  or  the  facts  on  which  his  belief 
rests.^'*  Again,  a  denial  in  an  affidavit  of  defense  need  not  be 
more  specific  than  the  averment  in  the  statement  of  claim.^'°  To 
entitle  a  plaintiff  to  judgment  for  want  of  a  sufficient  affi- 
davit of  defense  the  statement  of  the  demand  must  be  self-sus- 
taining.^'* An  averment  in  an  affidavit  of  defense  of  con- 
clusions merely  based  on  a  misconception  of  writings  and  wholly 
inconsistent  with  them  will  be  disregarded  by  the  court.^"  On 
the  hearing  of  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense,  the  court  may  not  go  outside  the  case  as 
presented  by  the  claim  and  affidavit  to  counter  extraneous  facts 
either  in  support  of  or  against  the  line  of  defense  disclosed.^'' 
"An  affidavit  of  defense  is  sufficient  which  denies  the  ground  of 
liability  averred  in  the  statement  and  those  which  arise  by  im- 
plication from  the  averments  made.  While  the  construction  of 
an  affidavit  should  be  in  favor  of  the  plaintiff  and  against  the 
party  making  it,  a  defendant  is  under  no  duty  to  deny  a  liability 
not  fairly  arising  from  the  statement."^'^  Again,  if  a  cause  of 
action  is  of  a  mixed  character,  containing  an  element  of  contract 
and  an  element  of  tort,  the  defendant  will  not  be  required  to  file 

373c    Chap.  14,  Vol.  I,  p.  490.    See  also  7  Vale  20639,  20737. 

374  Black  V.  Halstead,  39  Pa.  64;  First  Nat.  Bank  of  Clarion  v. 
Gregg,'  79  Pa.  384;  Warren  Nat.  Bank  v.  Senaca  Oil  Works,  175  Pa. 
580;  Andrews  v.  Blue  Ridge  Packing  Co.,  206  Pa.  370;  Newbold  v. 
Pennock,  154  Pa.  SPi ;  Ebel  v.  Chamberlain,  48  Super.  Ct.  610. 

375  First  Nat.  Bank  of  Sewickley  v.  McBride,  230  Pa.  261;  Friel  v. 
Custer,  23  Super.  Ct.  466;  Deacon  v.  Smaltz,  10  Super.  Ct.  151;  Ebel 
V.  Chamberlain,  48  Super.  Ct.  610. 

376  Rosenblatt  v.  Weinman,  230  Pa.  536,  and  225  Pa.  200;  Chestnut  St. 
Nat.  Bank  v.  Ellis,  161  Pa. 

377  Leechburg  B.  &  L.  Association  v.  Kinter,  233  Pa.  354. 

378  Musser  v.  Stauflfer,  178  Pa.  99;  Allegheny  City  v.  McCaffrey, 
131  Pa.  137. 

379  Fell,  J.,  Barker  v.  Fairchild,  168  Pa.  246,  248. 
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an  affidavit  of  defense  though  the  action  may  have  been  properly 
brought  in  assumpsit.'*" 

"To  entitle  a  plaintiff  to  judgment  for  want  of  an  affidavit  if 
defense,  or  for  want  of  a  sufficient  affidavit  of  defense,  the 
statement  of  his  demand  under  the  act  of  1887  must  be  self- 
sustaining  ;  that  is  to  say,  it  must  be  set  forth  in  clear  and  concise 
terms  a  good  cause  of  action,  by  which  is  meant  such  averments 
of  facts  as,  if  not  controverted,  would  entitle  him  to  a  verdict 
for  the  amount  of  his  claimed.'*"* 

In  an  action  against  an  indorser  of  a  promissory  note,  an 
affidavit  which  avers  that  no  consideration  was  paid  either  by 
the  maker  of  the  note,  or  by  the  plaintiff;  that  the  latter  paid 
nothing  either  for  or  on  account  of  such  note  to  any  one,  but 
was  a  mere  transferee,  and  holds  it  merely  for  collection  for 
account  of  the  maker,  who  is  indebted  to  the  defendant  in  large 
sums  of  money  much  in  excess  of  the  amount  of  said  note,  is 
insufficient.'*"'' 

If  an  affidavit  of  defense  is  not  filled  within  the  statutory 
period,  and  judgment  for  want  of  it  is  afterward  entered,  the 
defendant  cannot  sustain  an  application  to  open  it  on  the  ground 
that  he  filed  an  affidavit  of  defense  on  the  same  day  as  the  en- 
try of  judgment,  but  afterward. '*""=  And  when  the  defendant's 
affidavit  of  defense  is  followed  by  the  plaintiff's  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense,  the  defendant 
has  no  standing  thereafter  to  petition  the  court  to  suppress  the 
statement  because  it  was  not  concise  and  contained  unnecessary 
lecitals  of  evidence.  The  filing  of  the  affidavit  of  defense  is  an 
abandonment  of  the  defendant's  right  to  attack  the  regularity  or 
sufficiency  of  the  statement.'*"'^  If  the  defendants  deny  in  their 
affidavit  of  defense  that  they  executed  the  contract  in  suit  and 
plead  non  assumpserunt,  and  at  the  trial  produce,  in  pursu- 

380  Coyle  V.  Schrull,  49  Super.  Ct.  386;  Commonwealth  v.  Milnor,  23 
Super.  Ct.  I ;  Southern  Steamship  Co.  v.  Hull,  46  Super.  Ct.  299.  An  af- 
fidavit of  defense  is  not  required  in  an  action  really  ex  delicto  in  nature 
though  in  form  assumpsit.  Moyer  v.  Pennsylvania  R.  Co.,  6  Dist.  663 ; 
Osborn  v.  First  Nat.  Bank  of  Athens,  154  Pa.  134. 

380a  Chestnut  St.  Nat.  Bank  v.  Ellis,  161  Pa.  241,  244;  Rosenblatt  v, 
Weinman,  230  Pa.  536. 

380b    Chestnut  Street  Nat.  Bank  v.  Ellis,  161  Pa.  2241. 

380C    Von  Schirack  v.  Vance,  239  Pa.  300. 

38od    Boyle  v.  Breakwater  Co.,  239  Pa.  577. 
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ance  of  notice,  the  real  contract,  the  plaintiff  will  not  be  per- 
mitted, unless  he  amends  his  statement,  to  offer  it  in  evidence, 
because  it  is  different  from  the  one  on  which  he  has  declared. 
If  therefore  no  amendment  is  made  and  the  plaintiff  obtains 
judgment  it  will  be  reversed.'"" 

An  averment  in  an  affidavit  of  defense  that  dates  and  figures 
cannot  be  stated  because  the  account  books  are  in  the  possession 
of  the  plaintiff,  with  a  suggestion  that  access  to  them  had  been 
requested,  but  without  showing  an  attempt  to  compel  an  inspec- 
tion of  the  books,  is  too  indefinite  to  prevent  judgment.'*''^ 


JUDGMENT  EOR  WANT  OF  AFFIDAVIT  OF  DEFENSE  AND  ASSESSMENT 

OF  plaintiff's  damages. 

A.  ^ 

V.         vC.  P.  .  March  Term,  1913.    No.  20. 

B.  J 

And  now,  March  20,  1913  judgment  for  want  of  an  affidavit 
of  defense.    Prothonotary  to  assess  the  plaintiff's  dams^es. 


To  the  Prothonotary : 
Sir  :    Assess  the  plaintiff's  damages  sec.  reg. 

CD. 
pro.  plff . 
March  29, 1913. 
The  prothonotary  assesses  the  plaintiff's  damages  as  follows : 

Amount  of  note,  copy  filed, $1,000  00 

Interest  on  do.  from  March  20  1912,  to  March  20, 

1913. 60  00 

Protest, I  37  j^ 

(The  prothonotary  signs  here). 
Interest  is  recoverable  on  coupons  in  the  payment  of  which  de- 
fault has  been  made. 
You  should  then  order  a  fi.  fa.  by  the  following : 
A. 

V.  C.  P.  .  March  Term,  1913.    No.  20. 

B. 

Sir: 
Issue  fi.  fa.  returnable  sec.  leg. 

38oe    Wilkinson  Mfg.  Co.  v.  Wilde,  196  Pa.  508. 

38of    Electric  City  Land  Imp.  Co.  v.  Chappel,  21  Dist.  996. 
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Real  debt, $1,061  zjyz 

Interest  from  March  20,  1913. 
To  the  Prothonotary,  C.  P. 

CD. 

Plaintiff's  Attorney. 

March  20, 1913. 

RUtE  FOR  JXnXlMENT  WHEN  AFFIDAVIT  IS  INSUFFICIENT. 

A. 

V.  C.  P.,  No.  March  Term,  1913.    No.  200. 

B. 
And  now,  March  20,  1913,  on  motion  of  C.  D.,  Esq.,  plaintiff's 
attorney,  rule  on  defendant  to  show  cause  why  judgment  should 
not  be  entered  for  want  of  a  sufficient  affidavit  of  defense.  Re- 
turnable (here  insert  the  next  rule  day — generally  the  succeeding 
Saturday). 

28.    Pleas. 

The  most  general  plea  is  non  assumpsit,  that  the  defendant  did 
not  undertake  and  promise  as  alleged  by  the  plaintiff  under 
which  the  defendant  may  give  in  evidence  most  matters  of  de- 
fense.^*^  In  this  state,  payment  may  also  be  pleaded,  which, 
with  notice  of  the  special  matter,  will  entitle  the  defendant  to 
make  an  equitable  defense,  the  same  as  if  the  action  were 
founded  on  a  specialty.*'^  Under  the  plea  of  payment,  in  as- 
sumpsit, with  leave  to  introduce  an  equitable  defense,  the  de- 
fendant must  give  notice  of  particulars  of  a  set-off  under  the 
rule,  if  he  wishes  it  let  in ;  this  notice  is  requisite  where  anything 
but  direct  payment  is  to  be  proved.  The  rule  is  not  complied 
with,  by  a  deposit  of  notice  in  the  prothonotary's  office,  nor  by 
a  reference,  in  the  plea  of  payment,  to  the  affidavit  of  defense 
exhibiting  the  matters  of  set-off,  which  the  plaintiff  may,  in  the 
meanwhile,  have  overlooked  or  forgotten.^'^  Where  the  declara- 
tion in  an  action  of  assumpsit  contains  a  special  count  on  a  check 
or  note,  with  the  common  counts,  and  the  pleas  are  payment 
with  leave,  and  set-off,  the  plaintiff  can  recover  no  more  than 
the  amount  of  the  check  with  interest,  if  he  offers  no  evidence 

381  Stewart  v.  Kelly,  16  Pa.  160.    Sec  Chap.  17,  §12,  Vol.  I,  p.  683. 

382  See  Chap.  17,  §16,  Vol.  I,  p.  688. 

383  Erwin  V.  Leibert,  5  W.  &  S.  104. 
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under  the  common  counts."**  In  an  action  of  assumpsit,  to 
recover  the  price  of  cattle  sold  to  the  defendant,  it  was  held,  that 
the  plea  of  payment  admitted  the  contract  as  alleged,  and  put  the 
defense  on  matters  subsequent.'*^ 

As  the  plea  of  non-assumpsit  or  the  general  issue  takes  the 
place  of  a  special  plea,  if  one  is  filed  it  must  be  struck  off.""* 
Under  this  plea  in  an  action  on  a  note  it  is  competent  to  put  in 
evidence  facts  tending  to  raise  the  presumption  of  payment;"*'' 
also  the  record  of  the  plaintiffs'  bankruptcy.'*"'  If  the  plain- 
tiff seeks  to  recover  damages  for  the  breach  of  a  contract,  a 
notice  of  special  matter  given  by  him  in  a  former  action  be- 
tween the  same  parties  in  which  he  set  up  as  a  defense  the  same 
breach  of  contract  and  claimed  damages  for  a  much  less  sum 
than  in  the  present  action,  is  admissible  as  a  previous  declara- 
tion of  the  extent  of  his  injury.'*"^ 

The  defendant  under  the  plea  of  payment  can  put  in  evidence 
only  such  facts  as  tend  to  prove  an  actual  payment  either  in 
money,  or  by  the  transfer  of  choses  in  action  or  other  property 
which  is  accepted  as  money.'*"*  In  Steiner  v.  Erie  Dime  Sav. 
&  Loan  Co.,  Steiner  pleaded  payment  and  on  the  trial  offered 
in  evidence  the  bank  book  of  the  principal  in  the  note,  which 
was  the  subject  of  the  suit,  showing  deposits  by  him  with  the 
bank  after  the  maturity  of  the  note  largely  in  excess  of  the 
amount  of  it.  He  contended  that  the  bank  was  bound  to  apply 
them  in  payment  of  the  obligation,  and  that  its  failure  to  do  so 
relieved  him  from  liability.  This  was  held  to  be  an  equitable 
defense  but  was  not  admissible  under  the  plea  of  payment.'*"^ 
"Where  payment  is  pleaded,"  said  Justice  Paxson,  "with  leave 
to  give  the  special  matter  in  evidence,  an  equitable  defense  such 
as  the  one  set  up  in  this  case  may  be  introduced  when  the 
proper  notice  has  been  given.    Such  plea,  with  notice,  operates 

384    Uhler  V.  Sanderson,  38  Pa.  128. 

38s    McNair  v.  McLennan,  24  Pa.  384. 

38sa    Zion  Church  v.  Light,  7  Super.  Ct.  223. 

28sb    Walls  V.  Walls,  170  Pa.  48. 

38SC  Kennedy  v.  Ferris,  5  S.  &  R.  394;  International  Coal  Mining  Co. 
V.  Pennsylvania  R.  Co.,  15  Dist.  225.    Reversed  oh  other  grounds. 

385d    Limbert  v.  Jones,  136  Pa.  31. 

3856    Steiner  v.  Erie  Dime  Sav.  &  Loan  Co.,  98  Pa.  591. 

38s  f  Updegraff  v.  Spring,  11  S.  &  R.  118;  Hamilton  v.  Moore,  4  W.  & 
S.  570;  Covely  v.  Fox,  i  Jones  171;  Holt  v.  Bodey,  18  Pa.  207. 
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substantially  as  a  bill  in  equity  praying  an  injunction;  admit- 
ting of  any  suggestion  which  shows  ex  equo  et  bono,  the  plain- 
tiff ought  not  to  recover;  without  notice  the  door  is  closed  upon 
every  merely  equitable  consideration,  which  falls  short  of 
technical  payment."^'°s 

Under  the  plea  of  set  off  a  debt  or  demand  to  be  set  off  under 
the  statute  must  be  an  existing  debt  or  demand  at  the  time  of 
the  beginning  of  the  action.'"^  A  tenant  who  has  done  work 
for  his  landlord  may  set  off  its  value  against  the  rent  even  if 
there  is  no  special  agreement  that  the  deduction  should  be 
made.'*^'  A  debt  not  in  judgment  cannot  be  set  off  against  a 
judgment,'*^'  and  this  applies  as  well  to  a  judgment  entered  by 
confession  as  to  one  obtained  by  adverse  process.^*'''  Nor  can  a 
joint  debt  be  set  off  against  one  of  a  separate  nature,  nor  will 
the  reduction  of  such  a  debt  to  a  judgment  change  its  char- 
acter.''"'  Nor  can  a  specified  number  of  shares  of  stock  of  a 
railroad  company  which  is  to  be  delivered  on  completion  of  the 
subscriptions  be  set  off  against  a  due  bill  if  they  have  not  been 
completed  and  their  value  is  not  shown.'*'™  Nor  can  the  de- 
fendant in  an  action  of  assumpsit  on  a  contract  for  services  set  off 
the  money  value  of  the  real  estate  and  stocks  belonging  to  the 
defendant,  which  the  plaintiff,  while  in  the  defendant's  employ 
fraudulently  acquired  and  retained  possession.'*'" 

Whenever  the  statute  of  limitations  may  be  successfully  set  up 
against  a  claim  sought  to  be  enforced  in  an  action  of  assumpsit,  it 
may  also  be  set  up  against  the  same  claim  when  it  is  sought  to  be 
used  as  a  set-off.'*'°    Nor  need  the  statute  be  pleaded  by  the 

38sg    Hawk  v.  Geddis,  16  S.  &  R.  28. 

38sh  HuHng  v.  Hugg,  i  W.  &  S.  418;  Pennell  v.  Grubb,  13  Pa.  552; 
Smith  V.  Ewer,  22  Pa.  116;  Speer  v.  Sterrett,  29  Pa.  192;  Zuck  v.  McClure 
&  Co.,  98  Pa.  541;  Roig  V.  Tim,  103  Pa.  115;  Gunis,  Barritt  &  Co.  v. 
CIuflF,  III  Pa.  S12;  Riley  v.  Eigo,  I  Super.  Ct.  139. 

385!    Nichols  V.  Jones,  166  Pa.  599. 

38SJ    Thorp  V.  Wegefarth,  56  Pa.  82,  85. 

38sk    McKee  v.  Verner,  239  Pa.  69. 

385  1  Mower  v.  Reverting  Fund  Association,  i  Super.  Ct.  170;  Dowell 
V.  Tyson,  14  S.  &  R.  299;  Bell  v.  Cowgell,  I  Ash.  7;  Baskerville  v.  Brown, 
3  Burr.  1229. 

38sn  Becker's  Estate,  166  Pa.  313;  Jenkins  v.  Rush  Brook  Coal  Co.,  205 
Pa.  166. 

3850  Woodland  Oil  Co.  v.  Byers  &  Co.,  223  Pa.  241 ;  Hinkley  v.  Wal- 
ters, 8  W.  260;  State  Hospital  v.  Philadelphia  Co.,  205  Pa.  336. 
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plaintiff  in  reply  to  the  defendant's  plea  of  set  off.**^P  "If,"  says 
Justice  Mercur,  "the  defendant  goes  to  trial  without  demanding  a 
replication  to  his  plea  of  set-off,  the  defense  to  the  set-off  is  un- 
restricted, and  the  plaintiff  may  avail  himself  of  the  statute  of 
limitations  or  any  other  defense."  '*®' 

That  a  case  is  at  issue  on  a  plea  of  set-off  is  not  sufficient  to 
prevent  the  plaintiff  from  taking  a  nonsuit;  and  without  some 
other  hardship  the  same  rule  applies  to  a  discontinuance  in  ac- 
tions at  law.'*'' 

29.  Demurrer. 

As  we  have  seen,  the  defendant  may  demur  to  the  plaintiff's 
statement.  If  a  demurrer  is  filed  to  a  statement  of  claim  in  an 
action  brought  under  a  foreign  statute  to  recover  money  paid 
on  a  wager,  and  the  plaintiff  instead  of  joining  in  the  demurrer 
amends  his  statement  by  leave  of  court  basing  his  claim  on  a 
home  statute,  the  court  cannot  enter  judgment  afterward  on 
the  original  demurrer.  In  such  a  case  the  plaintiff  should  enter 
a  rule  on  the  defendant  to  plead  or  file,  or  file  an  affidavit  of  de- 
fense.^'^ 

30.  Evidence. 

With  respect  to  the  evidence  that  must  be  introduced  to  sus- 
tain the  action,  this,  of  course,  must  greatly  vary  in  its  scope  and 
character.  Only  a  few  general  principles  can  be  given  here,  as 
they  belong  more  properly  to  work  on  that  subject.  In  an  action 
for  work,  labor  and  services,  an  agreement  that  the  defendant 
should  pay  the  plaintiff  a  certain  sum  per  day,  for  work  per- 
formed, is  sufficient  to  support  this  action.'*^  So,  where  the 
execution  of  an  agreement  has  been  prevented  by  the  act  of  the 
defendant,  or  by  the  consent  of  both  parties;  or  if  have  been 
fully  performed  in  respect  to  any  distinct  subject  included  in  it, 
the  plaintiff  may  recover  upon  a  general  indebitatus  assumpsit,'** 

385P    Ibid. ;  Levering  v.  Rittenhouse,  4  Wh.  130. 

38sq    Gilmore  v.  Reed,  76  Pa.  462. 

38sr    Consolidated  Nat.  Bank  v.  McManus,  217  Pa.  190. 

386  Sutterly  v.  Fleshman,  48  Super.  Ct.  619.  When  an  action,  has  been 
begun  in  assumpsit  which  should  have  been  in  trespass,  the  question  cannot 
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388  Perkins  v.  Hart,  11  Wheat.  237. 
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but,  where  the  contract  is  to  be  performed  in  future,  the  plaintiff 
must  declare  on  the  special  agreement.'*'  In  assumpsit  for 
work,  labor  and  services,  the  plaintiff  may  show  work  done  by 
his  wife,  after  marriage,  as  well  as  by  himself,  though  there 
be  no  count  thereupon  in  the  narr.^'"  A  surety  for  another  in  a 
bond,  who  gives  the  obligee  a  new  bond  with  a  surety  and  a  war- 
rant of  attorney,  on  which  judgment  is  entered  up,  but  no  money 
is  paid,  cannot  recover  against  the  principal,  under  the  money 
counts,  in  an  action  of  assumpsit,  the  rule  being  that  the  proof 
must  accord  with  the  allegation,  and  security  given  for  another 
not  being  considered  as  money  paid  on  his  account,  except  where 
a  negotiable  note  or  bill  of  exchange  has  been  given  and  re- 
ceived in  satisfaction  of  the  debt  of  another.''^ 

Where  the  evidence  showed  that  A,  being  indebted  to  B,  prom- 
ised C  to  pay  a  debt  due  by  B  to  C,  and  the  latter  agreed  to 
accept  in  lieu  of  B,  it  was  held  that  B's  debt  was  extinguished, 
and  C  might  bring  an  action  against  A  in  his  own  name;  the 
test,  in  such  case,  was  said  to  be  the  express  promise  by  A,  not 
the  extinguishment  of  the  debt.^°^  An  order  by  a  principal  on  his 
factor,  to  pay  B,  "when  in  funds,  from  the  sales  of  produce  in 
your  hands,"  which  order  was  accepted  by  the  factor,  coupled 
with  evidence  from  which  a  promise  by  the  factor  to  pay  the 
payee  might  be  inferred,  entitles  the  payee,  in  his  own  name,  to 
sue  the  factor.^''  In  an  action  to  recover  the  value  of  a  partial 
performance  of  work  under  a  special  contract,  in  which  the 
defendant  was  to  furnish  the  material,  and  the  plaintiff  to  do 
the  work  at  a  specified  price,  it  is  not  necessary  for  the  plaintiff 
to  show  that  the  defendant  had  notice  that  the  materials  were 
not  furnished.^'*  In  assumpsit  for  coal  sold  and  delivered,  evi- 
dence is  admissible  of  the  amount  of  coal  daily  used  by  the 
defendant,  and  that  the  plaintiff  during  that  time  supplied  him 
with  a  large  quantity.^'^  In  an  action  for  the  price  of  goods 
sold  to  order,  or  by  sample,  or,  it  seems,  on  an  express  war- 
ranty, an  insufficiency  in  quality  may  be  shown  as  a  defense  pro 
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tanto.'®°  In  an  action  of  assumpsit  against  partners,  a  sealed 
instrument,  signed  by  the  firm-name,  but,  in  fact,  only  executed 
by  one  of  the  firm,  may  be  good  evidence  of  a  promise,  if  made 
upon  a  sufficient  consideration.^^' 

So,  in  assumpsit,  an  entry  in  the  defendant's  pass  book  may 
be  evidence  against  him,  although  an  entry  of  money  loaned; 
because  a  pass  book  is  not,  like  shop  books,  limited  as  evidence 
to  entries  of  goods  sold  and  work  done.  It  is  the  book  of  the 
buyer,  or  usually  debtor  party,  in  which  he  allows  the  other  party 
to  enter  their  mutual  transactions,  and  thus  these  entries  become 
in  a  great  degree  the  written  admissions  of  both  parties.  What- 
ever is  entered  there  by  one  party  is  entered  with  the  other's  con- 
sent, and,  therefore,  is  presumed  to  be  right,  whatever  may  be 
the  subject-matter  of  the  entries — for  the  parties  make  their  pass 
books  evidence  of  every  sort  of  transaction.^'*  In  assumpsit, 
where  the  defendant's  promise  rests  upon  parol  evidence,  it  is 
error,  even  if  the  consideration  be  adequate,  for  the  court  to  take 
from  the  jury  the  fact  of  the  assumption,  and  to  charge  that  if 
the  evidence  be  believed,  the  plaintiff  is  entitled  to  recover.^'' 

In  an  action  on  a  promissory  note  the  plaintiff  will  not  be  re- 
quired to  prove  the  signatures  of  indorsers  if  the  defendant  has 
failed  to  comply  with  a  rule  of  court  which  requires  a  plea 
of  non  est  factum  to  be  filed  and  verified  by  oath.*"" 

In  an  action  for  breach  of  promise  the  contract  may  be  proved 
by  the  evidence  of  such  conduct  and  behavior  as  are  customary 
between  persons  under  such  engagement;  and  a  refusal  to  per- 
form may  be  inferred  from  a  course  of  conduct  indicating  to  the 
public  an  abandonment  of  the  relation.*""*  A  capias  ad  respon- 
dendum may  issue  in  such  cases ;  *■"">  but  an  affidavit  which  does 
not  set  forth  that  the  plaintiff  accepted  the  defendant's  offer  to 
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marry  is  insufficient  to  hold  to  bail.*"<"=  A  defendant,  however, 
will  not  be  discharged  on  common  bail  if  the  plaintiff's  affidavit 
avers  that  the  defendant,  after  obtaining  the  consent  of  the  plain- 
tiff's parents,  and  taking  out  a  license,  refused  to  have  the  cere- 
mony performed  or  to  see  her,  or  to  have  anything  to  do  with  her, 
and  had  written  a  letter  to  that  effect.*""*  In  estimating  the 
damages  the  circumstances  and  conditions  of  life  of  the  parties 
may  be  introduced  either  in  mitigation  or  in  aggravation  of 
them.*""^  The  mental  anguish,  the  keen  disappointment,  the 
blasted  hopes,  and  the  wrecked  life  of  a  rejected  dependant 
woman  added  to  her  pecuniary  losses,  afford  the  basis  for  the 
computation.*""'  In  fixing  them  the  jury  may  do  this  without 
knowing  the  financial  means  of  either  party,*""^  nor  will  the  ver- 
dict be  declared  excessive  because  the  defendant  has  not  the 
means  to  pay  the  amount  awarded  by  the  jury.  *""'' 

If  at  the  trial  the  plaintiff  offers  in  evidence  a  statement  of 
claim  and  affidavit  of  defense  "for  the  purpose  of  showing  the 
facts  which  were  averred  in  the  plaintiff's  statement  upon  which 
the  plaintiff  seeks  to  recover  which  are  not  denied  by  the  affdavit 
of  defense,"  the  effect  of  the  offer  is  to  restrict  the  affidavit  as  a 
matter  of  evidence  to  a  single  purpose  and  it  is  not  a  part  of  the 
plaintiff's  case  for  any  other.  In  such  a  case  if  none  of  the  facts 
averred  in  the  plaintiff's  statement  are  traversed  by  the  affidavit 
of  defense  and  these  establish  a  prima  facie  case,  with  nothing 
whatever  in  way  of  evidence  introduced  by  the  defendant,  the 
case  calls  for  binding  instructions.*""' 

31.    Verdict  and  judgment. 

Although  in  an  action  ex  delicto,  the  plaintiff  is  entitled  to  a 
verdict,  if  wronged,  though  no  damage  be  proved ;  yet,  in  an  ac- 

400c  Snedden  v.  Gunn,  16  C.  C.  47.  But  see  Weaver  v.  Cline,  12  C. 
C.  363. 

40od    Weaver  v.  Cline,  12  C.  C.  363. 

40oe    Ellis  v.  Guggenheim,  20  Pa.  287. 

40of  Schubkagel  v.  Dierstein,  131  Pa.  46;  I,ehman  v.  Sakemiller,  14 
York  109. 

400g    Markley  v.  Kessering,  2  Penny.  187. 

40oh    Lehman  v.  Sakemiller,  14  York  109. 
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tion  ex  contractu,  a  title  to  some  amount  of  money  must  be 
shown,  to  entitle  the  plaintiff  to  a  verdict.*"  In  an  action  on  a 
promise  to  subscribe  for  stock  in  a  plank  road  company,  the 
measure  of  damages  was  held  to  be  the  difference  between  the 
value  of  the  stock  at  the  time  of  trial,  and  the  amount  agreed 
to  be  paid  for  it.*''^  So,  in  an  action  by  the  vendee,  to  recover 
damages  for  the  nonperformance  of  a  contract  for  the  sale  and 
delivery  of  goods,  at  the  market  price  at  the  time  of  delivery, 
upon  which  he  had  made  payments  in  advance,  he  cannot  recover 
the  profits  which  he  might  have  made  on  the  goods  not  deliv- 
ered.*"^ And  where  the  manufacturer  of  an  article  ordered,  has 
completed  it,  and  upon  notice  of  its  completion,  the  buyer  re- 
fuses or  neglects  to  pay  for  and  accept  it,  the  maker  may  sue 
for  its  value ;  and  the  measure  of  damages  is  the  contract  price.*"* 
Where  the  plaintiff,  a  judgment  creditor,  agreed  to  accept,  in 
satisfaction  of  her  debts,  a  bond,  conditioned  to  provide  for  and 
maintain  her  during  life,  or  to  pay  her,  if  she  preferred  it,  a 
stipulated  sum  per  annum — which  bond  was  to  be  secured  by  a 
mortgage  on  the  land  of  the  obligor;  and  the  defendant  was 
employed  and  paid  by  her  to  prepare  the  papers,  and  do  the  acts 
requisite  for  the  fulfilment  of  the  agreement,  and  to  secure  her 
safety,  but  he  did  not  record  the  mortgage  until  the  property 
was  incumbered  with  other  liens  (in  some  of  which  he  had  an 
interest),  to  an  amount  greater  than  its  value;  and  the  obligor 
was  insolvent;  in  an  action  on  the  case,  it  was  held,  that  the 
plaintiff  might  recover  compensation  for  all  that  she  had  lost,  or 
was  likely  to  lose,  through  his  misconduct,  viz:  all  that  the 
mortgage,  if  recorded,  would  have  been  worth  to  her.*°^  The 
judgment  in  favor  of  the  plaintiff  is,  that  he  recover  a  specific 
sum,  assessed  by  a  jury,  or  on  a  writ  of  inquiry,  for  his  damages, 
which  he  has  sustained  by  reason  of  the  defendant's  nonperform- 
ance of  his  promises  and  undertakings,  and  for  full  costs  of 
suit,  to  which  the  plaintiff  is  in  all  cases  entitled  in  this  action, 

401  Dobson  V.  Quantrell,  i  Phila.  204.  As  to  the  measure  of  damages 
for  the  breach  of  a  contract  to  employ  the  plaintiff,  see  Reynolds  v.  Poin- 
dexter,  Ibid.  179. 
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however  small  may  be  the  damages,  unless  his  right  be  taken 
away  by  the  act  of  1810,  considered  in  our  former  volume.*"* 

A  joint  judgment  in  assumpsit  on  a  verdict  against  two  de- 
fendants, which  is  bad  as  to  one,  must  also  fail  against  the 
other.**"  When,  therefore,  an  affidavit  of  defense  sets  up  a  valid 
defense  as  to  one  of  several  defendants,  judgment  for  want  of  a 
sufficient  affidavit  cannot  be  entered  against  the  others.*"^ 

A  plaintiff  who  issues  a  summons  in  assumpsit  but  files  a 
statement  which  is  in  all  substantial  features  a  declaration  in 
trover  cannot  under  the  procedure  of  1887  have  judgment  for 
want  of  an  affidavit  of  defense.*"*  A  rule  for  judgment  was 
granted  before  the  filing  of  exceptions,  they  were  subsequently 
filed  also  a  supplementary  affidavit,  and  after  hearing,  judgment 
was  granted  for  want  of  a  sufficient  affidavit.  There  was  no 
error  in  this  mode  of  procedure  for,  whether  the  rule  was 
granted  regularly  or  not,  the  defendant  by  choosing  to  meet  it 
waived  any  irregularity.*^" 

Whenever  a  judgment  has  been  entered  for  want  of  a  suffi- 
cient affidavit  of  defense  and  subsequently,  a  rule  taken  to  show 
cause  why  the  judgment  should  not  be  stricken  off  is  discharged, 
from  which  an  appeal  is  taken  by  the  defendant,  it  does  not  raise 
the  question  of  the  validity  of  the  judgment.*^^' 

32.    Appeals,  exceptions,  etc. 

The  mode  of  taking  exceptions,  preparing  appeals,  etc.,  have 
been  already  considered.*^^*  But  the  first  section  of  the  act  of 
191 1  relating  to  this  subject  was  amended  two  years  afterward 
and  may  be  here  stated.  By  this  act  "it  shall  not  be  necessary  on 
the  trial  of  any  case,  civil  or  criminal,  in  any  court  of  record  in 
this  commonwealth,  for  the  trial  judge  to  allow  an  exception  to 
any  ruling  of  his ;  but,  immediately  succeeding  such  ruling,  the 
official  stenographer  shall  note  such  exception,  and  it  shall  there- 

406  See  Chap.  28,  §24  Vol.  II,  p.  1279. 

407  Halloway  v.  Almes,  20  Dist.  297;  Burgess  v.  Sherman,  147  Pa.  254. 

408  Miller  v.  Billingfelt,  11  Dist.  57. 

409  Hirst  V.  Whitesides,  i  Dist.  621. 

410  Commonwealth  v.  Snyder,  i  Super.  Ct.  286. 

411  Applegate  v.  Cohn,  i  Super.  Ct.  344. 

411a    Chap,  s,  §§8,  9,  Vol.  I,  p.  182;  Chap.  23,  part  V,  Vol.  i,  p.  892. 
See  also  Fisher  v.  Leader  Pub.  Co.,  239  Pa.  200. 
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after  have  all  the  effect  of  an  exception  duly  written  out,  signed 
and  sealed  by  the  trial  judge."*"'' 

33.    Opening  judgment. 

A  court,  as  we  have  seen,*^^'  in  opening  a  judgment  and  letting 
the  defendant  into  a  defense,  has  unlimited  power  to  impose 
terms,  and  may  direct  the  affidavit  of  defense  to  stand  for  a  plea 
and  let  the  parties  go  to  trial  on  the  facts  contained  therein.*" 
On  a  rule  to  open  judgment  it  is  good  practice  to  submit  requests 
for  definite  findings  of  facts  and  conclusions  of  law,  or  for  the 
court  to  state  such  findings  and  conclusions  of  its  own  accord.*" 
If  the  averments  of  a  petition  for  a  rule  to  open  a  judgment  are 
met  with  a  flat  denial  in  the  answer  and  no  evidence  is  taken  to 
support  the  petition  the  averments  therein  must  fall.*^*  But 
while  a  judgment  should  not  be  opened  on  the  defendant's  oath 
when  contradicted  by  the  oath  of  the  plaintiff,  "yet  where  there 
are  corroborative  circumstances  from  which  inferences  may  be 
drawn  corroborating  the  defendant,  it  is  proper  to  open  the 
judgment,  and  refer  the  question  to  a  jury."  *^°  More  generally 
a  judgment  entered  for  want  of  an  affidavit  of  defense  will  be 
opened  and  the  defendant  afforded  his  constitutional  right  of 
trial  by  jury  when  he  promptly  applies  for  such  relief,  offers  ade- 
quate excuse  for  his  default  and  presents  a  valid  defense.*^'  On 
the  other  hand  a  default  judgment  will  not  be  opened  to  enable 
the  defendant  to  set  up  a  technical  defense,  nor  when  the  aver- 
ments of  the  petition  to  open  are  vague  and  indefinite,*^*  nor 
merely  to  allow  a  change  of  venue.*^* 

When  a  judgment  note  contains  a  warrant  of  attorney  to  con- 

411b    Act  June  5,  1913,  P.  L.  421. 
3  Pa.  SOI.    But  if  this  discretion  to  open  a  judgment  and  impose  terms  is 

412  Chap.  26,  §49,  Vol.  2,  p.  1063. 

413  Street  Railway  Pub.  Co.  v.  Conner,  13  Dist.  196;  Ensley  v.  Wright, 
3  Pa.  SOI.  But  if  this  discretion  to  open  a  judgment  and  impose  term  is 
abused,  the  order  will  be  reversed.    Kaestner  v.  Etringer,  240  Pa.  593. 

414  Haines  v.  Elfman,  23s  Pa.  341. 

415  McKee  v.  Verner,  239  Pa.  69. 

416  Cloud  V.  Markle,  186  Pa.  614;  Augustine  v.  Wolf,  215  Pa.  558; 
Wolfgang  V.  Shirley,  239  Pa.  408. 

417  Bieber  v.  Weidner,  21  Dist.  928;  Martin  v.  Hall,  i  Phila.  233; 
Singerly  v.  Harrisburg  Printing  Association,  2  Pears,  no. 

418  Clark  V.  Travelers'  Ins.  Co.,  21  Dist.  678. 

419  Hunter  v.  Forsyth,  205  Pa.  466. 
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fess  judgment  is  executed  and  delivered  on  Sunday,  and  judg- 
ment is  afterward  entered  on  the  note,  the  court  will  not  open 
it  because  the  note  was  made  on  Sunday.  In  such  case  the  law 
leaves  the  parties  where  they  are  and  will  not  assist  in  executing 
the  contract,  or  setting  it  aside  if  it  has  been  executed.*'"  Nor 
will  a  judgment  entered  on  a  judgment  note  under  seal  be  opened 
though  the  defendant  omitted  the  date  and  the  name  of  the  payee 
and  delivered  it  to  an  attorney  at  law  for  his  accommodation, 
who  inserted  the  name  of  a  client  as  payee,  from  whom  he  had 
wrongfully  appropriated  money.  "So  far  as  the  subsequent 
holder  is  concerned,  it  was  not  clouded  by  any  restrictions  or  sug- 
gested defects."  "^ 

SUGGESTIONS   IN   PREPARATION   OF  STATEMENTS. 

1.  Caption.  Give  the  Court,  Term,  No.  and  venue  at  the 
head. 

2.  Names.  State  the  plaintiff's  and  defendant's  full  names, 
remembering  that  initials  are  not  full  names.  J.  Smith,  plaintiff ; 
P.  Brown,  defendant,  look  awkward.  It  should  be  John  Smith, 
Peter  Brown,  etc. 

3.  Corporations.  If  a  corporation  be  a  party,  give  the  correct 
name  from  its  charter. 

4.  Firms.  If  a  firm  be  a  party,  give  the  full  names  of  all  the 
members. 

5.  Copies.  In  assumpsit,  exhibit  a  copy  of  the  book  entries, 
note  bill,  bond,  or  other  instrument  sued  on. 

6.  Time  and  place.  Let  the  statement  be  clear,  precise  and  full. 
If  merchandise  was  sold,  name  the  kind.  Give  all  dates.  State 
the  place. 

7.  Performance.  If  you  sue  upon  a  contract  to  do  or  not' to  do 
a  certain  thing,  aver  the  plaintiff's  performance  "all  things  in  said 
agreement  on  his  part  stipulated  to  be  kept  and  performed,"  and 
charge  that  the  defendant  did  not  well  and  truly  perform  the 
same  in  this,  averring  breach  in  the  very  words  of  the  agreement, 
and  expanding  your  averment  as  may  be  necessary  thus — but  on 
the  contrary  the  said  defendant  did,  etc.,  or  the  said  defendant 
wholly  omitted  and  neglected,  etc. 

420  McKe€  V.  Verner,  239  Pa.  69.  A  judgment  will  not  be  opened  be- 
cause the  plaintiff  is  indebited  to  the  defendant  on  unliquidated  demands 
larger  than  the  amount  of  the  judgment.    Ibid. 

421  Wolfgang  V.  Shirley,  239  Pa.  408. 
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8.  Necessary  words.  In  actions  of  tort  always  employ  the 
words  applicable  to  the  case. 

a.  In  libel  or  slander  "false,  scandalous,  malicious  and  defama- 
tory." 

b.  In  malicious  prosecution  "falsely  and  maliciously  and  with- 
out any  reasonable  or  probable  cause."  As  to  the  prosecution, 
aver  that  plaintifj  has  been  acquitted  and  discharged,  and  that  the 
case  is  wholly  ended  and  determined. 

c.  In  trespass  "with  force  and  arms." 

9.  Negligence.  In  actions  for  negligence  describe  the  business, 
position,  acts,  manner  of  injury,  and  all  the  damages  sustained  by 
party  injured. 

a.  If  he  was  a  passenger  in  defendant's  cars  or  boat  state  that 
defendants  were  common  carriers;  that  they  undertook  for  a 
certain  price  to  carry  plaintiff  from  to  ,  that  it  be- 
came and  was  the  defendant's  duty  to  carry  plaintiff  safely  and 
carefully,  but  that  neglecting  their  duty,  they  carelessly  and  negli- 
gently (did  or  omitted  to  do,  as  the  case  may  be)  ;  and  that  thereby 
(follow  with  the  narrative).  Describe  all  injuries,  all  expenses, 
all  special  damages,  with  particularity. 

b.  If  the  plaintiff  was  injured  on  the  highway,  state  that  he  was 
lawfuly  walking  or  driving,  etc.  Always  charge  that  it  was  the 
defendant's  duty  to  conduct  himself  properly  (giving  details), 
and  aver  his  neglect  of  his  duty  with  particularity.  Follow  with 
the  result  to  the  plaintiff. 

c.  As  negligence  is  the  omission  of  some  duty,  the  obligation 
of  the  defendant  should  be  averred.  Then  follow  with  the  state- 
ment of  his  negligence  in  this  charging  that  he  so  care- 
lessly and  negligently  conducted  himself  in  the  premises  (that  he 
did  or  omitted  to  do,  etc.). 

d.  If  for  trespass  to  property,  that  the  thing  injured  was  the 
property  of  the  plaintiff  and  its  value. 

e.  Insert  the  words  "other  wrongs  to  the  plaintiff  then  did," 
under  which  allegation  of  alia  enormia,  damages  and  matters 
which  naturally  rise  from  the  act  complained  of,  or  cannot  with 
decency  be  stated,  may  be  given  in  evidence  in  aggravation  of 
damages,  though  not  specified  in  any  other  part  of  the  statement. 

f.  The  words  "against  the  peace"  (contra  pacem). 

In  other  respects,  it  should  be  a  full  statement  of  the  injuries, 
in  the  order  in  which  they  were  committed,  and  of  all  the  conse- 
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quent  damages,  and  no  allegation  should  be  inserted  unless  there 
be  a  probability  of  its  being  proved  in  evidence. 

Precision  required.  In  an  action  to  recover  alleged  overcharges 
of  freight  the  statement  averred  that  the  sums  charged  were  in 
excess  of  the  amounts  charged  to  other  shippers  for  like  services 
upon  like  conditions,  under  similar  circumstances,  between  the 
same  points  and  during  the  same  period  of  time,  but  it  did  not 
give  the  names  of  the  persons  in  whose  favor  discriminations 
were  alleged  to  have  been  made  or  the  instances  in  which  like 
services  had  been  rendered  at  less  rates,  and  for  these  reasons  on 
demurrer  it  was  held  defective.  Struble  v.  Pennsylvania  R.  Co., 
23  W.  N.  C.  197;  I  Brewster's  Practice  73. 
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feasance and  malfeasance  are 
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ant. 
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servants. 
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rests. 

7.  Trespass  relating  to  the  mar- 
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8.  Penalties. 

9.  Trespass  for  special  consequen- 

tial damages. 
ID.  Survival  of  right  of  action  for 
death  or  personal  injuries. 

II.  Trespass  for  Injuries  to  Prop- 
erty. 

11.  For  injuries  to  personal  prop- 

erty. 

12.  For  taking  away  chattels. 

13.  For  injuries  to  reversionary  in- 

terests. 

14.  For  injuries  to  real  property. 

a.  Mines  and  mining. 

15.  For  cutting  timber. 

16.  By  owners  of  animals. 

17.  By  tenants  in  common. 

18.  By    corporations    private    and 

public. 
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Objections    to    pleadings    after 

trial. 
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Set-off. 
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III.  Damages. 

Damages  for  personal  injuries. 

a.  Mortification  to  the  feelings. 

b.  When  action  is  against  sev- 

eral persons  jointly. 

c.  Action    does    not    abate    by 

death  of  trespasser,  but  is 
not  assignable. 

d.  Practice  when  both  compul- 
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f.  Interest. 
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e.  For  injury  by  cutting  timber. 

f.  For  injury  committed  by  sev- 

eral independently. 

34.  Suit  does  not  abate  by  death  of 

trespasser, 
a.  May  be  assigned. 

35.  Procedure  Act  of  1887  does  not 

affect   statutes   of   limitation 
relating  to  torts, 
a.  Its  operation  in  some  cases. 

36.  Action  of  trespass  as  a  means 

'  of  trying  a  title. 

IV.  Trespass  for  Wrongful  Con- 
version OF  Property. 

37.  For  what  in  general  it  lies. 

a.  Notes,    certificates   of    stock, 

etc. 

b.  Stolen  goods. 

c.  Goods  in  legal  custody. 

d.  Bailed  goods. 

e.  Stranded  property. 

38.  Against  whom  the  action  lies. 

a.  Tenant. 

b.  Husband  and  wife. 

c.  Fraudulent  transferrer. 

39.  When  assumpsit  instead  of  tres- 

pass should  be  brought  and 
vice  versa. 

40.  Election  between  assumpsit  and 

trespass. 

41.  Kind  of  affidavit   required   for 

capias. 

42.  The  statement. 

43.  What  must  be  shown  to  support 

the  action. 

44.  Defenses. 

45.  Damages. 

a.  When  they  may  be  claimed 
for  detention. 

46.  Verdict  and  judgment. 

V.  Trespass  for  Slander  and 

LiBBL 

47.  Slander  and  libel  defined. 

48.  Words  actionable  per  se. 

a.  Words   charging   a   criminal 
offense. 


b.  What  words  are  libelous  im- 

porting special  damage. 

c.  Varying  rules  that  apply  in 

libel  and  slander. 

d.  Words    impeaching    a    mer- 

chant's credit. 

49.  A  libel  is  a  published  statement. 

50.  Two    or    more    may    be    sued 

jointly. 

51.  Corporation    may    sue    and    be 

sued. 

52.  Malice  is  essential. 

53.  Two  or  more  may  join  in  an 

action  for  libel. 

54.  The  statement 

55.  The  colloquium. 

56.  The  innuendo. 

57.  Bail  and  affidavit. 

58.  Demurrer. 

59.  Plea  in  abatement. 

60.  The  plea  of  "not  guilty." 

61.  What   is   admitted   under  gen- 

eral issue. 

62.  Plea  of  justification. 

63.  Rule    for   more    specific   state- 

ment. 

64.  Amendments. 

65.  Defenses. 

66.  Damages. 

67.  Special  damages. 

68.  Punitive  damages. 
6g.  Nominal  damages. 

70.  Verdict. 

71.  New  Trial.    Judgment  non  ob- 

•stante  veredicto. 

VI.   Malicious    Prosecution    and 
False  Imprisonment. 

72.  Nature    of    malicious   prosecu- 

tion. 

73.  Illustrations. 

74.  Distinction  between  action   for 

malicious     prosecution     and 
false  imprisonment. 

75.  Malicious  abuse  of  process. 

76.  Actions  fbr  false  imprisonment 

against  magistrates. 
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77.  Malicious     prosecution     distin-     87.  Slander  and  malicious  prosecu- 

guished  from  false  arrest.  tion  may  be  tried  together. 

78.  Joint     actions     for     malicious      88.  Damages. 

prosecution.  89.  Special  damages. 

79.  The  statement.  ^o.  Punitive  damages. 

80.  Demurrer.  9i.  Nommal  damages 

81.  Plea  of  "not  guiUy."  ^a.  When  nonsuit  will  be  entered. 

82.  What   must   be   shown  to   re-     93-  D.scontmuance. 

94.  Bmdmg  instructions. 

o-    Tt    u  ui  9S-  When  verdicts  may  be  set  aside. 

83.  Probable  cause.  ^^  •' 

84.  Effect  to  be  given  to  a  convic- 

tion. VII.  Actions  for  Deceit. 

85.  Defenses. 

86.  Burden  of  proof.  96.  Classification  of  cases. 

I.    Trespass  for  Personal  Injuries. 
r.  Broader  meaning  of  trespass  since  Act  of  1887. 

Since  the  act  of  1887  the  term  trespass  has  had  a  broader 
meaning  than  formerly,  and  also  includes  all  causes  of  ac- 
tion for  which  case  and  trover  were  the  appropriate  rem- 
edies.^ Since  the  abolition  of  the  different  forms  of  procedure 
between  them,  if  the  facts  establish  the  plaintiff's  right  to  re- 
cover in  either  form,  he  is  entitled  to  judgment.  It,  therefore, 
lies  for  direct  and  consequential  injuries  to  the  person  or  prop- 
erty of  another,  whether  founded  on  the  common  law  or  statute, 
or  whether  the  act  causing  the  injury  be  wilful  or  unintentional, 
or  whether  the  act  be  committed  by  the  defendant,  or  by  another 
at  his  command  or  procurement,  or  whether  the  act  is  done  for 
the  plaintiff's  use  or  benefit  and  subsequently  receives  his  assent.'' 

Prior  to  the  statute  of  1887^*  an  action  on  the  case  was 
founded  on  the  common  law,  or  on  statute,  and  lay,  generally, 
to  recover  damages  for  torts  not  committed  with  force,  actual 
or  implied;  or,  having  been  occasioned  by  force,  where  the  in- 
jury was  not  immediate,  but  consequential;  or,  where  the  in- 
terest in  the  matter  affected  was  only  in  reversion.  These 
actions  which  were  here  made  the  peculiar  vehicles  of  equitable 
rights  thus  originated:  The  common  law  had  not  provided  an 
effectual  remedy  for  many  injuries  which  the  progress  and  ex- 
tension of  commerce  gave  birth  to;  for  the  contracts  made  be- 

I    Wood  V.  Bronson,  2  Dist.  746. 

1  a    3  Purd.  §1,  p.  3608. 

2  See  Frantz  v.  Lenhart,  56  Pa.  365. 
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tween  persons  in  trade  were  of  such  various  sorts,  and  men 
were  affected  by  nonperformance  of  them  in  such  different  ways, 
and  such  new  and  consequential  injuries  arose,  to  which  no  writ 
in  the  register  was  properly  adapted,  that  the  legislature  was 
forced  to  provide,  so  early  as  the  13  Edw.  I,  that  "whensoever 
from  thenceforth  in  one  case  a  writ  shall  be  found  in  the 
chancery,  and  in  a  like  case  (consimili  casu)  falling  under  the 
same  right,  and  requiring  like  remedy,  no  precedent  of  a  writ 
can  be  produced,  the  clerks  in  chancery  shall  agree  in  forming 
a  new  one ;  and  if  they  cannot  agree,  it  shall  be  adjourned  to  the 
next  parliament,  where  a  writ  shall  be  framed,  by  consent  of 
the  learned  of  the  law;  lest  it  happen  for  the  future,  that  the 
court  of  the  king  be  deficient  in  doing  justice  to  the  suitors." 
In  consequence  of  this  statute,  a  variety  of  new  writs  were  in- 
vented; and  a  suitor  who  had  received  an  injury  to  which  no 
writ  then  in  being  was  competent,  had  one  made  ont  for  him 
according  to  the  exigency  of  his  own  particular  case.^*  And 
the  action  founded  thereon  was  called  a  special  action  of  tres- 
pass on  the  case;  and  the  principles  of  it  were  afterwards  ex- 
tended to  demands  founded  on  contract,  to  avoid  the  incon- 
venience of  wager  of  law,  in  debt,  and  the  necessity  of  evidenc- 
ing a  contract  by  a  specialty,  in  covenant.  This  statute,  instead 
of  contravening  the  utility,  seems  to  have  advanced  the  estab- 
lishment of  a  court  of  equity;  for  when  it  was  discovered,  that 
in  many  instances,  the  courts  of  law,  proceeding  on  narrow  and 
technical  rules,  either  refused  relief,  or  pronounced  hard  and 
unjust  judgments,  and  the  chancellor  had  gone  as  far  as  the 
analogy  of  the  common  law  would  allow,  in  framing  writs  of  a 
liberal  conception,  he  might  think  it  inconsistent  with  his  ofifice 
to  send  ony  one  from  chancery  without  relief  of  some  kind, 
and  he  might  venture,  in  his  own  court,  to  entertain  and  decide 
such  matters  of  an  equitable  nature,  as  he  foresaw  it  would  be 
in  vain  to  send  to  the  courts  of  law.  When  the  chancellors 
had  assumed  this  jurisdiction,  they  adopted  a  process  by  sub- 
poena, to  compel  the  appearance  of  the  parties  in  court,  and 
took  effectual  measures  to  execute  their  decrees ;  in  this  manner, 
without  any  authority  from  the  legislature,  a  tribunal  acquired 
a  judicial  power  of  great  consequence.^     This  authority  neces- 

2a    See  3  Reeves'  Hist,  of  Eng.  Law,  p.  288. 

3    See  3  Reeves'  Hist.  (Finlason's  Ed.)  400,    Crompt.  Pr.,  Introd.  xxv. 
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sarily  gave  birth  to  many  new  remedies,  which,  from  their 
superior  convenience,  superseded  some  that  existed  anterior  to 
the  statute ;  but  it  is  probable  that,  had  the  common  lawyers  been 
disposed  to  give  proper  effect  to  the  claiuse,  in  consimili  casu, 
the  modern  Thesaurus  Brevium  would  teem  with  precedents 
adapted  to  the  infinite  variety  of  legal  exigencies  arising  from 
human  transactions.  As  it  is,  when  a  case  of  a  novel  aspect 
occurs,  if  the  writ  of  trespass  on  the  case  should  not  avail  to 
present  it  to  the  consideration  of  the  court,  whatever  might 
be  its  equity,  it  is  not  probable  that  they  would  undertake  to 
devise  or  frame  a  new  writ,  though,  without  it,  no  redress  could 
be  obtained.  Indeed,  the  writ  just  mentioned,  from  its  compre- 
hensiveness and  undefined  nature,  has  been  compared  to  a  bill  in 
equity,  as  exhibiting  "the  specialty,  reason  and  equity"  of  the 
complainant's  case ;  and  it  is  said  by  Sir  William  Blackstone,  that 
this  writ,  with  "a  little  accuracy  in  the  clerks  of  the  chancery, 
and  a  little  liberality  in  the  judges,  by  extending  rather  than  nar- 
rowing the  remedial  effects  of  it,  might  have  effectually  answered 
all  the  purposes  of  a  court  of  equity,  except  that  of  obtaining 
a  discovery  by  the  oath  of  the  defendant."* 

2.  Inquiries   of  nonfeasance,   misfeasance   and   malfeasiuice   are  in- 
cluded. 

The  torts  now  included  and  redressed  by  an  action  of  trespass 
relate  to  the  absolute  or  relative  rights  of  persons,  or  to  personal 
property  in  possession  or  reversion,  or  to  real  property,  corporeal 
or  incorporeal,  in  possession  or  reversion.  These  injuries  may 
be  either  by  nonfeasance,  or  the  omission  of  some  act  which  the 
defendant  ought  to  perform;  or,  by  misfeasance,  being  the  im- 
proper performance  of  some  act  which  might  lawfully  be  done; 
or,  by  malfeasance,  the  doing  what  the  defendant  ought  not  to 
do,;  and  these  respective  torts  are  commonly  the  performance  or 
omission  of  some  act  contrary  to  the  general  obligation  of  the 
law,  or  to  the  particular  rights  or  duties  of  the  parties,  or  arise, 
quasi  ex  contractu,  from  the  breach  of  some  express  or  implied 
contract  between  them;  and  thus  is  a  concurrent  remedy  with 

4  3  Bl.  Com.  52.  The  same  power  is  given  to  our  supreme  court 
by  the  Act  of  1836,  P.  L.  786,  4  Purd.  §39,  p.  4518.  See  Chap.  I,  §8,  VoL 
I,  p.  7.  It  is  exercised,  not  by  the  framing  of  a  new  writ,  but  by  giving 
redress  for  a  new  kind  of  injury,  by  an  action  on  the  case;  the  writ  being 
supposed  to  conform  to  the  declaration. 
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assumpsit  for  many  breaches  of  contract,  not  merely  for  the 
payment  of  money,  whether  the  breach  were  nonfeasance,  mis- 
feasance or  malfeasance."  He  who,  to  the  injury  of  another, 
neglects  a  duty  that  by  law  he  ought  to  perform,  is  liable  to 
compensate  the  injury  by  an  action  of  trespass.*  But  a  mere 
omission  of  duty,  or  neglect  to  do  what  another  has  a  right 
to  exact,  or  any  other  mere  nonfeasance  will  not  amount  to  such 
an  abuse  of  authority  as  will  render  the  party  a  trespasser  ab 
initio.'' 
3.  Trepass  relating  to  persons. (a) 

In  the  orderly  development  of  the  subject  the  various  kinds 
of  trespasses  must  be  classified.  We  will  begin  with  those  re- 
lating to  the  person.  Trespass  lies  for  an  assault  and  battery 
of  the  plaintiff  himself,  or  of  his  wife,  or  servant,  per  quod 
sortium  vel  servitium  amisit^*  It  may  be  maintained,  also,  by  a 
parent  for  a  tort  to  an  infant  child,  provided  the  former  can 
show  a  loss  of  service,  for  that  is  the  gist  of  the  action  by  a 
parent.*  It  lies  for  an  assault  and  false  imprisonment,  either 
with  pretext  of  legal  authority  or  process,  or  under  color  of  proc- 
ess at  law,  where  it  issued  out  of  a  court  which  has  no  jurisdic- 
tion of  the  subject-matter;'  or  is  irregular  and  void  on  its 
face;^°  or  has  been  misapplied  or  abused;^*  in  which  case,  tres- 
pass lies  against  the  prosecutor  or  plaintiff  in  the  suit,  or  his  at- 
torney, or  the  officer,  according  to  the  circumstances  of  the  case, 
and  sometimes  even  against  the  judge  or  magistrate.*^     These 

a    9  Vale  26449. 

5  Railroad  Co.  v.  Aspell,  23  Pa.  147.  See  i  Chit.  PI.  134-5,  where  the 
advantages  of  this  action  over  assumpsit  are  pointed  out. 

6  Cumberland  Valley  Railroad  Co.  v.  Hughes,  11  Pa.  145;  Pittsburgh 
V.  Grier,  22  Pa.  54;  Forster  v.  Cumberland  Valley  Railroad  Co.,  23  Pa. 
372;  Delaware  and  Hudson  Canal  Co.  v.  Torrey,  33  Pa.  143;  Kimmell  v. 
Geeting,  2  Grant  125;  Shreeve  v.  Adams,  6  Phila.  260. 

7  Mulberry  v.  Fuellhart,  203  Pa.  573. 
7a    Hurst  V.  Carlisle,  3  P.  &  W.  176. 

8  Hoover  v.  Heim,  7  W.  62. 

9  Wise  v.  Withers,  3  Cr.  331 ;  Miller  v.  Adams,  52  N.  Y.  409;  Vreden- 
burgh  v.  Hendricks,  17  Barb.  179. 

10  Williams  v.  Jones,  6  Phila.  541. 

11  Allison  V.  Rheam,  3  S.  &  R.  139;  Barry  v.  Hamill,  12  S.  &  R.  210. 

12  Maher  v.  Ashmead,  30  Pa.  344;  Baird  v.  Householder,  32  Pa.  168; 
Kramer  v.  Lett,  50  Pa.  495.  See  Stewart  v.  Thompson,  51  Pa.  158; 
Brown  v.  Reiter,  21  P.  L-  J.  143. 

12 
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rules  equally  apply  to  property,  when  the  subject  of  an  injury 
under  color  of  law ;  and  so,  an  officer  taking  the  person  or  goods 
of  one  not  named,  or  misnamed  in  the  process  ;^^  or  executing 
it  after  the  return  day;^*  or  out  of  his  bailiwick;^"  or  serving 
civil  process  on  a  Sunday,  is  liable  in  trespass.^^  But  prior  to 
the  act  of  1887,  where  the  proceedings  were  formal  and  regular, 
however  unfounded  and  malicious  they  might  be,  an  action  on 
the  case  was  the  proper  remedy.^'  A  party  who  extends  the 
power  of  a  court  of  special  jurisdiction  to  a  case  to  which  it 
cannot  be  lawfully  extended,  is  a  trespasser;"  and  the  dis- 
tinction in  cases  of  excess  of  jurisdiction,  in  relation  to  the 
officer,  is,  that  where  the  subject  matter  of  the  suit  is  not  within 
the  jurisdiction  of  the  court,  all  the  proceedings  are  void,  and 
the  officer,  as  well  as  the  party,  is  a  trespasser;  but  where  the 
subject  matter  is  within  the  jurisdiction,  and  the  want  of  juris- 
diction is  to  the  person  or  place,  the  officer  is  excused,  unless 
such  absence  of  jurisdiction  appear  upon  the  process.^*  Though 
a  party  driving  on  a  public  road  should  lose  all  control  of  his 
horse,  and  an  injury  ensue  in  consequence,  yet,  if  the  jury  believe 
that  the  loss  of  control  was  the  result  of  the  defendant's  prior 
fault,  the  plaintiiif  may  recover  f  in  an  action  of  trespass  against 
the  master  of  such  a  horse,  for  a  collision,  it  is  for  him  to  show 
that  he  was  not  in  fault.^^ 

13  Griswold  V.  Sedgwick,  6  Cow.  456 ;  Mead  v.  Haws,  7  Com.  332 ;  Scott 
V.  Ely,  4  Wend.  555. 

14  Sheerer  v.  Lautzerheiser,  6  W.  543. 

15  I  Chit.  PI.  186. 

16  Wilson  V.  Tucker,  i  Salk.  78.  A  distress  for  rent,  executed  on 
Sunday,  is  a  trespass.     Mayfield  v.  White,  i  Bro.  241. 

17  Barnett  v.  Reed,  $1  Pa.  190.  If  a  search  warrant  do  not  con- 
form to  the  constitutional  requirements,  in  the  description  of  persons, 
places  and  things,  trespass  will  lie.  Sandford  v.  Martin,  13  Mass.  286; 
Johnson  v.  Comstock,  14  Hun.  238;  but  if  the  warrant  be  regular  on  its 
face,  and  issued  on  a  proper  affidavit,  case  was  the  proper  remedy,  if 
no  goods  were  found,  and  the  prosecutor's  action  were  malicious.  Bell 
V.  Clapp,  10  Johns.  263.  This  is  opposed  to  the  dictum  of  Mr.  Justice 
Duncan,  in  Hobbs  v.  Geiss,  13  S.  &  R.  419. 

18  Curry  v.  Pringle,  11  Johns.  444. 

19  Savacool  v.  Boughton,  5  Wend.  170;  Hill  v.  Haynes,  54  N.  Y.  153; 
Billings  V.  Reeside,  23  Pa.  189;  Fall  Creek  Coal  and  Iron  Co.  v.  Smith, 
71  Pa.  230. 

20  Kennedy  v.  Way,  Bright.  i86. 

21  Ibid.  Strohl  v.  Levan,  39  Pa.  177.  See  i  Shearman  &  Redfield  on 
Negligence,  §§  147,  153  (6th  Ed.). 
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It  may  be  further  remarked  that  an  assault  is  an  intentional  at- 
tempt by  force  to  do  an  injury  to  the  person  of  another;  a  bat- 
tery is  committed  whenever  the  violence  menaced  in  an  assault  is 
actually  done,  though  in  ever  so  small  a  degree,  on  the  person,''^* 
while  those  who  aid  or  abet  a  battery  are  equally  liable  in  trespass 
with  the  actual  perpetrator.^^''  In  trespass  for  assault  and  bat- 
tery the  plaintiff  may  allege  matters  by  way  of  aggravation,  that 
would  not,  per  se,  be  a  substantive  cause  of  action.^^"  Again  a 
civil  suit  for  damages  for  assault  and  battery  need  not  be  post- 
poned until  the  final  determination  of  the  criminal  proceedings. ^^'^ 

4.  Master  is  liable  for  acts  of  servant,  (b) 

At  common  law  a  master  was  liable  for  an  injury  caused  by 
the  negligence  of  a  servant  acting  within  the  scope  of  his  em- 
ployment,^^ but  for  an  independent  trespass  outside  the  scope 
of  his  employment,  his  master  was  not  liable.^'  Thus  the  owner 
of  a  vehicle  driven  by  his  servant,  in  which  he  is  riding,  is  liable 
for  a  negligent  collision.^*  On  the  other  hand  a  railroad  com- 
pany is  not  liable  in  trespass  for  the  acts  of  a  contractor  in  enter- 
ing on  the  lands  of  an  individual,  adjacent  to  the  right  of  way 
of  a  railroad  company  and  taking  therefrom  materials  for  bal- 
lasting the  roadbed.^'  And  in  an  action  by  a  servant  against  a 
master  for  a  wrongful  discharge  the  limit  of  recovery  is  not 
confined  to  the  amount  due  at  the  time  of  issuing  the  writ,  but 
full  damages  may  be  recovered  by  the  plaintiff  for  breach  of  the 
contract.    What  these  are  is  for  the  determination  of  the  jury.^^* 

Nor  does  the  presence  or  absence  of  the  master  at  the  com- 
mitting of  the  wrongful  act,  or  its  commission  with  or  without 
his  authority,  "affect  the  question  of  liability  of  the  party  injured 
if  the  acts  which  are  the  foundation  of  the  complaint  were  done 

b    6  Vale  18336. 

2ia    Butler  v.  Stockdale,  19  Super.  Ct.  98.    See  also  Horton  v.  Monk, 
I  P.  A.  Bro.  65. 
2ib    Frantz  v.  Lenhart,  56  Pa.  365 ;  Drake  v.  Kiely,  93  Pa.  492. 
21C    Ott  V.  Pfeiffer,  40  L.  I.  4. 

22  Carle  v.  White  Haven  Ice  Co.,  4  Dist.  289.  See  Thilow  v.  Phila. 
Traction  Co.,  4  Dist.  83;  Lynch  v.  Alderfer,  6  Montg.  108;  Weiler  v. 
Pennsylvania  R.  Co.,  29  Pitts.  L.  J.  347 ;  Drew  v.  Peer,  93  Pa.  234. 

23  Ibid. 

24  Strohl  v.  Levan,  39. 

25  Wallace  v.  New  Castle  &  Shenango  Valley  R.,  i  Dist.  528. 
25a    Wilke  V.  Harrison  Bros.  &  Co.,  166  Pa.  203. 
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in  the  performance  of  the  duties  for  which  the  servant  was  em- 
ployed." "If,  on  the  other  hand,"  continues  Justice  Elkin,  "the 
wrongful  act,  resulting  in  the  injury  was  done  by  the  servant  out- 
side his  employment  and  not  in  pursuance  thereof,  but  in  order  to 
gratify  the  ill-will  or  malice  of  the  servant,  the  master  is  not 
liable,  although  the  servant  may  be  at  the  time  in  his  employ- 
ment." ^'''  Whether  a  servant  acts  within  or  without  the  scope 
of  his  authority  depends  on  the  facts  in  each  particular  case, 
which,  if  disputed,  are  within  the  province  of  the  jury.^"" 

5.  Corporations  for  acts  of  their  servants,  (c) 

While  an  action  of  tort  can  be  brought  only  against  the  person 
who  committed  it,  yet  "agreements,"  says  Justice  Potter,  "to  in- 
demnify against  legal  liability  for  the  commission  of  a  tort  are 
common;  but  the  legal  liability  must  be  established  by  suit 
brought  directly  against  the  wrongdoer."^*  A  corporation  is  also 
liable  for  all  the  acts  of  its  servants  done  within  the  scope  of 
their  employment.^**  Thus  a  street  railway  company  is  liable  in 
trespass  for  ejecting  a  passenger  for  nonpayment  of  fare  when 
in  truth  he  had  paid  it,  though  not  in  strict  compliance  with  an 
unknown  rule  applied  to  a  crowded  car.^^  The  company  is  also 
liable  for  removing  the  wrong  person  from  a  car  by  mistake, 
even  if  he  suffer  no  injury.^* 

a.  Foreign  corporation. 

An  action  may  be  maintained  in  this  state  against  a  foreign  cor- 
poration if  process  has  been  properly  served  here,  to  recover 
damages  in  an  action  ex  delicto  for  negligence  causing  death  in 
another  state  having  a  similar  statute  to  that  in  Pennsylvania 
authorizing  the  action.  While  a  foreign  statute  has  no  extra- 
territorial force,  rights  under  it  not  contrary  to  the  policy  of  the 

c    2  Vale  4371. 

2Sb    Marcus  v.  Gimbel  Brothers,  231  Pa.  200,  206;  McClung  v.  Dear- 
borne,  134  Pa.  396;  Brennan  v.  Merchant  &  Co.,  205  Pa.  258. 
2SC    Guinney  v.  Hand,  153  Pa.  405 ;  Moon  v.  Matthews,  227  Pa.  488. 

26  Wieder  v.  Bethlehem  Steel  Co.,  205  Pa.  186,  192. 
26a    Marcus  v.  Gimbel  Brothers,  231  Pa.  200. 

27  Peery  v.  Pittsburgh  Union  Pass.  R.  Co.,  153  Pa.  236. 

28  Duggan  V.  Baltimore  &  Ohio  R.  Co.,  159  Pa.  248;  Light  v.  Harris- 
burg  &  Myerstown  R.  Co.,  4  Super.  Ct.  427;  Laird  v.  Pittsburgh  Traction 
Co.,  166  Pa.  4;  Baltimore  &  Ohio  R.  Co.  v.  Bambrey,  2  Mona.  109. 
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state  will  by  comity  be  enforced  in  accordance  with  its  pro- 
cedure.'''* 

6.  Justices  of  the  peace,  sheriffs,  etc.,  for  making  illegal  arrests,  (d) 

A  justice  of  the  peace  who  illegally  orders  or  causes  the  arrest 
of  a  citizen  is  liable  in  an  action  of  damages.^^  So  is  a  justice 
who  refuses  to  accept  bail  where  the  offense  charged  is  bailable,^" 
so  is  any  one  who  secures  civil  or  criminal  process  to  interfere 
with  the  liberty  or  property  of  another  maliciously  and  without 
reasonable  and  probable  cause.^^  Thus,  if  the  defendant  in  an 
appeal  from  the  judgment  of  a  justice  is  arrested  at  a  railroad 
station  on  an  information  charging  him  with  indebtedness  to  the 
plaintiff  and  that  he  is  about  to  leave  the  country  to  defraud 
him,  this  is  an  abuse  of  legal  process  for  which  the  plaintiff  is 
liable  in  trespass.'^ 

Trespass  likewise  lies  for  executing  process  in  an  oppressive 
and  unreasonable  manner;^*  and  for  the  malicious  abuse  of  legal 
process,  by  causing  the  sheriff  to  levy  nearly  double  the  sum 
due  on  a  judgment.**  It  lies  by  a  trustee  in  bankruptcy  against 
a  constable  and  attaching  creditor  of  a  bankrupt  at  whose  in- 
stance the  bankrupt's  property  was  sold  under  attachment  pro- 
ceedings after  the  debtor  had  been  declared  a  bankrupt.*^  It 
also  lies  to  recover  back  money  a  person  has  been  induced  to  pay 
who  has  been  arrested  for  a  just  cause,  but  for  an  unlawful  pur- 
pose, as  having  been  procured  from  him  by  duress.^^ 

If  the  manager  of  a  hotel,  who  has  an  interest  in  the  business, 
is  ordered  by  the  owner  to  leave  the  premises  and  refuses  to  go, 
the  owner  may  eject  him  by  force  if  necessary,  and  if  he  sum- 
mons a  police  officer  and  orders  him  to  remove  the  manager 

d    2  Vale  4704. 

28a  Knight  V.  West  Jersey  R.  Co.,  io8  Pa.  250.  See  Usher  v.  West 
Jersey  R.  Co.,  126  Pa.  206.  If  a  personal  representative  sue  for  fatal  in- 
juries to  his  decedent,  that  occurred  in  another  state,  he  must  aver  and 
prove  that  by  its  laws  he  had  the  right  to  hring  the  action.  Hall  v.  West 
Jersey  R.  Co.,  241  Pa.  399- 

29  McCarthy  v.  DeArmit,  99  Pa.  63;  Neall  v.  Hart,  115  Pa.  347. 

30  Grohmann  v.  Kirschtnan,  168  Pa.  189. 

31  Mayer  v.  Walter,  64  Pa.  283;  Herman  v.  Brookerhoff,  8  W.  240; 
Emerson  v.  Cochran,  iii  Pa.  619;  Grohmann  v.  Kirschman,  168  Pa.  189. 

32  Mihalyik  v.  Klein,  22  Super.  Ct.  193. 

33  Rogers  v.  Brewster,  5  Johns.  125. 

34  Sommer  v.  Wilt,  4  S.  &  R.  19. 

35  Wallace  v.  Camp,  200  Pa.  220. 

36  Fillman  v.  Ryon,  168  Pa.  484-    See  Chap.  XXXII,  §12. 
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without  directing  his  arrest,  the  manager  cannot  recover  dam- 
ages from  the  owner  for  a  false  arrest.*'*  Likewise  a  sheriff 
who  arrests  a  man  for  resisting  the  execution  of  a  legal  process 
and  without  immediately  taking  him  before  a  magistrate  puts  him 
in  jail, — where  he  is  confined  for  two  nights  and  a  day,  while  the 
physicians  are  examining  him  to  determine  his  mental  soundness, 
at  the  end  of  that  time  he  expresses  regrets  for  his  action  and 
promises  to  behave  himself, — is  not  acting  wrongfully,  making 
him  a  trespasser  ab  initio,  because  he  did  not  take  the  prisoner 
before  a  magistrate.*"" 

7.  Trespass  relating  to  the  marriage  relation. 

For  the  injury  to  the  person  and  health  of  a  married  woman, 
she  has  a  right  of  action  which  is  properly  brought  by  her  alone.'^ 
But  for  direct  personal  injury  to  the  wife  or  child  the  father  has 
no  right  of  action,  for  this  is  vested  in  the  person  corporeally 
injured.*'  Again,  in  an  action  by  a  wife  to  recover  damages  for 
injury  to  her  real  property  a  lease  thereof  to  her  husband  ante- 
dating her  deed,  will  not  prevent  recovery.*' 

A  wife  may  under  some  circumstances  recover  damages  for 
injuries  to  her  realty  although  her  husband  held  a  lease  prior 
to  her  deed.*"  An  employee  who  occupies  a  room  of  his  em- 
ployer as  part  of  the  consideration  for  his  services  has  no  right 
after  his  discharge  to  continue  the  occupancy.  But  if  he  does, 
and  his  employer  wantonly  goes  into  the  room  and  in  so  doing 
injures  the  occupant's  wife,  she  can  maintain  trespass  against 
him  for  the  wrong.*^ 

If  a  husband  constructs  a  ditch  on  land  whereby  water  is  di- 
verted on  to  the  adjoining  property,  and  the  title  to  the  land  on 
which  he  dug  the  ditch  is  afterward  acquired  by  his  wife,  who 
does  nothing  to  remedy  the  injury,  both  are  liable  in  trespass  to 
the  injured  person.*^  But  a  husband  is  not  responsible  for  the 
trespasses  of  his  wife's  cattle,  unless  he  had  the  separate  custody 
and  control  of  them.** 

36a    Yoder  v.  Yoder,  239  Pa.  12. 

36b    Mulberry  v.  Fuellhart,  203  Pa.  573. 

37  Gavigan  v.  Atlantic  Refining  Co.,  3  Super.  Ct.  628. 

38  Ibid. 

39  Bailey  v.  Mill  Creek  Coal  Co.,  20  Super.  Ct.  186. 

40  Bailey  v.  Mill  Creek  Coal  Co.,  20  Super.  Ct.  186. 

41  Huggins  V.  Bridges,  29  Super.  Ct.  82. 

42  Miller  v.  McGowan,  29  Super.  Ct.  71. 

43  Arthurs  v.  Chatfield,  9  C.  C.  34. 
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A  married  woman  may  in  good  faith  lend  money  to  her  hus- 
band to  buy  a  horse  which  is  to  be  used  in  her  business,  and 
maintain  trespass  therefor  against  a  constable  who  has  seized 
it  for  her  husband's  debts.** 

In  an  action  by  a  wife  for  trespass  to  her  personal  property 
in  the  state  where  she  is  a  nonresident,  the  law  of  her  state  re- 
lating to  her  ownership  and  right  to  sue  in  her  own  name  will 
be  assumed  to  be  the  same  as  in  her  own,  unless  competent  evi- 
dence discloses  a  difference.  **" 

8.  Penalties. 

Whenever  a  statute  prohibits  an  injury  to  an  individual,  or 
enacts  that  he  shall  recover  a  penalty  or  damages  for  such  in- 
jury, though  it  be  silent  as  to  the  form  of  the  remedy,  trespass 
may  be  supported  ;*°  and  if  a  statute  give  a  remedy  in  the  affirma- 
tive, without  a  negative,  express  or  implied,  for  a  matter  which 
was  actionable  at  the  common  law,  the  party  may  sue  at  the 
common  law,  as  well  as  upon  the  statute;*^  but  only  one  action 
will  lie  on  a  tort,  or  a  duty  or  promise  violated.*'  Either  a  gen- 
eral or  special  property  in  the  thing  injured  is  sufficient  to  sup- 
port trespass ;  but  to  found  it,  actual  possession  is  not  necessary ; 
a  general  property  in  the  thing  injured  gives  a  right  to  sue, 
though  one  having  a  special  interest  at  the  time  may  also  sustain 
an  action.*' 

9.  Trespass  for  special  consequential  damages. 

For  injuries  to  the  person,  trespass  now  lies  for  any  special 
consequential  damage  arising  from  a  public  nuisance,  or  for 
keeping  mischievous  animals  ;**  for  conspiracy,  seduction,^"  libels 
and  defamation,  against  magistrates  and  other  officers  for  refus- 
ing bail,  or  against  surgeons  and  physicians  for  improper  treat- 

44  Tobias  v.  Jones,  4  At.  383. 

44a    Bollinger  v.  Gallagher,  144  Pa.  205. 

45  I  Chit.  PI.  144-    See  Chap.  32,  §7- 

46  Almy  V.  Harris,  5  Johns.  175. 

47  Miller  v.  Wilson,  24  Pa.  114. 

48  Cumberland  Valley  Railroad  Co.  v.  Hughes,  11  Pa.  141. 

49  This,  and  some  other  of  the  wrongs  here  mentioned  as  affecting 
persons,  may,  and  do,  frequently,  affect  personal  property;  and  on  the 
other  hand,  some  of  the  wrongs  hereafter  referred  to  as  affecting  per- 
sonal property  may,  and  do,  sometimes,  affect  persons. 

50  Phelin  v.  Kenderdine,  20  Pa.  354. 
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ment.  So,  it  lies  for  a  malicious  prosecution  or  arrest,  either 
on  a  civil  or  criminal  charge,  whether  the  process  and  proceed- 
ings are  formal  and  regular"^  or  otherwise.  Thus,  if  a  sheriff 
levies  a  fi.  fa.  after  the  return  day,  the  remedy  is  trespass;'"' 
also  if  a  defendant,  who  has  sufficient  real  or  personal  estate 
to  satisfy  the  demand,  is  arrested  and  imprisoned  on  a  ca.  sa., 
trespass  is  the  proper  form  of  action  against  the  person  who 
issued  the  writ,"^  and  also  against  a  policeman,  for  an  arrest 
without  any  warrant.^* 

10.  Survival  of  right  of  action  for  death  or  personal  injuries,  (e) 

At  common  law,  a  right  of  action  for  a  personal  injury  died 
with  the  person;  but  this  has  been  altered  by  statute,^''  and  it  is 
now  provided,  that  where  death  results  from  unlawful  violence 
or  negligence,  the  husband,  widow,  children  or  parents  of  the  de- 
ceased may  maintain  an  action  on  the  case  against  the  wrong- 
doers, for  the  damages  occasioned  to  them  by  the  killing  of  their 
relative."*  Under  this  statute,  an  owner  of  real  estate,  who  makes 
an  excavation,  adjoining  the  highway,  and  leaves  it  unguarded 
in  the  night-time,  is  liable  for  an  injury  sustained  by  a  passerby 
falling  into  it;°^  a  railroad  company,  for  the  careless  running 
of  its  train,  whereby  a  traveler  is  run  over  and  killed  ;°*  a  carrier 

e    9  Vale  26469 ;  6  Vale  17926,  18790. 

51  Barnett  v.  Reed,  51  Pa.  190;  Stewart  v.  Thompson,  51  Pa.  158. 

52  Maher  v.  Ashmead,  30  Pa.  344;  Baird  v.  Householder,  32  Pa.  168; 
Kramer  v.  Lott,  50  Pa.  495;  Vail  v.  L,e^y^s,  4  Johns.  450.  Trespass  lies 
against  a  sheriff,  who  makes  a  lawful  levy,  but  sells  on  only  five  days' 
notice.    Carrier  v.  Esbaugh,  70  Pa.  239. 

53  Berry  v.  Hamill,  12  S.  &  R.  210.  But  for  maliciously  suing  out  a 
capias  against  a  freeholder,  case  is  the  proper  remedy.  Farmers'  Bank 
v.  McKinney,  7  W.  214. 

54  Harris  v.  Bennett,  i  Phila.  175;  Kramer  v.  Lott,  50  Pa.  495. 

55  Act  IS  April,  1851,  §18-19,  P.  h.  674,  3  Purd.  §§2,  3,  p.  3238.  See 
Chap.  XXXI,  §23. 

56  Act  26  April,  i8ss,  P.  L.  309.  3  Purd.  §4,  p.  3241.    See  Chap.  XXXI, 

§23- 

57  Homan  v.  Stanley,  66  Pa.  464.  A  land  owner  who  makes  an  exca- 
vation, at  a  distance  from  the  highway,  is  not  liable  to  a  trespasser,  who 
is  injured  by  falling  into  it.    Gramlich  v.  Wurst,  86  Pa.  74. 

58  Pennsylvania  Railroad  Co.  v.  Lewis,  79  Pa.  33.  But  a  railroad 
company  is  not  bound  to  take  extraordinary  precautions,  to  g^uard 
against  injury  to  a  mere  trespasser.  Railway  Co.  v.  Connell,  6  W.  N.  C. 
514- 
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of  passengers,  for  the  consequences  of  a  negligent  collision;" 
and  a  municipal  corporation,  for  a  death  occasioned  by  its  neg- 
lect to  keep  a  public  highway  in  safe  condition.""  So,  a  widow 
may  maintain  an  action  against  an  innkeeper,  for  unlawfully 
furnishing  liquor  to  her  husband,  when  intoxicated;  in  conse- 
quence whereof  he  fell  under  the  wheel  of  his  wagon  and  was 
killed.*^  A  widowed  mother  may  sue  for  the  negligent  killing 
of  her  minor  child,*^  or  of  an  adult  son,  if  the  family  relation 
existed  at  the  time  of  the  death,  and  there  were  reasonable 
grounds  to  expect  pecuniary  advantage  from  the  continuance  of 
the  relation.®'  The  family  relation  must  be  shown  to  exist  in 
point  of  fact;  if  the  child  be  under  age,  it  is  presumed;  if  over 
age,  it  must  be  proved  affirmatively.**  In  an  action  for  death, 
resulting  from  negligence,  the  pecuniary  loss  sustained  is  the 
measure  of  damages;®"  but  much  must,  nevertheless  be  left  to 
the  sound  discretion  of  the  jury,  within  the  limitations  prescribed 
by  law.®® 

By  the  act  of  1895  "^"7  '"ight  of  action  which  may  hereafter 

59  Pennsylvania  Railroad  Co.  v.  Keller,  67  Pa.  300. 

60  Mahanoy  Township  v.  Schelly,  84  Pa.  136.  If  the  traveler  were  in 
no  default,  the  municipality  is  liable  for  the  consequences  resulting  from 
a  pure  accident,  combined  with  its  negligence  in  not  keeping  the  road 
unobstructed;  it  is  against  possible  accidents  occurring  upon  a  highway, 
that  it  is  bound  to  provide;  it  is  at  such  times  as  these,  that  the  traveler 
has  the  greatest  need  of  a  safe  roadway.  Ring  v.  Cohoes,  13  Hun  76, 
s.  c.  19  Alb.  L.  J.  471,  where  the  cases  on  this  subject  are  fully  re- 
viewed. And  see  Hay  v.  Philadelphia,  81  Pa.  44;  Scranton  v.  Dean,  2  W. 
N.  C.  467 ;  Pittston  v.  Hart,  26  Pitts.  L.  J.  182. 

61  Fink  v.  Garman,  40  Pa.  95.  But  the  sureties  in  an  innkeeper's  bond 
are  not  responsible  for  the  damages  so  recovered ;  the  Act  8  May,  1854,  P. 
L.  663,  2  Purd.  §§56-58,  p.  2327,  is  not  part  of  the  license  system.  Grouse 
v.  Gommonwealth,  87  Pa.  168. 

62  Pennsylvania  Railroad  Co.  v.  Bantom,  54  Pa.  495. 

63  Pennsylvania  Railroad  Co.  v.  Keller,  67  Pa.  300;  North  Pennsyl- 
vania Railroad  Co.  v.  Kirk,  36  L.  I.  245. 

64  Pennsylvania  Railroad  Co.  v.  Adams,  55  Pa.  499. 

6s  Pennsylvania  Railroad  Co.  v.  Zebe,  33  Pa.  318;  Caldwell  v.  Brown, 
53  Pa.  453;  Huntingdon  and  Broad  Top  Mountain  Railroad  and  Goal 
Co.  V.  Decker,  84  Pa.  419;  Smith  v.  Northern  Central  Railway  Co.,  i 
Pears.  243. 

66  Pennsylvania  Railroad  Co.  v.  Ogier,  35  Pa.  60;  Catawissa  Railroad 
Co.  V.  Armstrong,  52  Pa.  282;  Pennsylvania  Railroad  Co.  v.  Keller,  6y 
Pa.  300. 
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come  into  being  by  reason  of  injury  wrongfully  done  to  the  per- 
son of  another  shall  survive  the  death  of  the  wrongdoer,  and 
may  be  enforced  against  his  executor  or  administrator  either  by 
continuing  against  such  personal  representative  a  suit  which  may 
have  been  brought  against  the  wrongdoer  himself  in  his  lifetime, 
or  by  bringing  an  original  suit  against  his  representative  after  his 
death."  *°^  Justice  Mitchell  remarks :  "The  rule  actio  person- 
olis  moritur  cum  persona  was  changed  by  the  act  of  April  15, 
1851,  P.  L.  674,  as  to  the  death  of  the  party  injured,  and  by  the 
act  of  April  26,  1855,  P.  L.  309,  the  parties  who  may  bring  suit 
in  such  case  is  defined,  and  the  time  within  which  it  may  be 
brought  limited.  The  act  of  1895  did  away  with  what  was  left 
of  the  common  law  rule  in  actions  for  personal  injuries  by  pro- 
viding that  the  action  should  not  abate  or  the  right  be  lost  by  the 
death  of  the  wrongdoer,  but,  by  way  of  equalizing  this  advantage 
to  the  plaintiff,  required  all  such  actions  to  be  brought  within 
two  years  from  the  injury,  unless  death  resulted,  in  which  case 
the  limitation  was  left,  as  under  the  act  of  1855,  to  one  year  from 
the  death.  The  result  of  the  legislation  is  that  before  the  Act  of 
1895  the  party  injured  could  bring  his  suit  at  any  time  within 
six  years  from  the  injury,  but,  if  he  died  before  suit  begun,  his 
relatives  must  sue  within  one  year  from  his  death,  and  in  either 
case  his  action  or  the  right  of  his  relatives  to  sue  would  terminate 
immediately  on  the  death  of  the  wrongdoer.  Since  the  act  of 
1895  the  death  of  the  wrongdoer  does  not  terminate  the  action 
or  the  right  thereof,  but  the  latter  right  must  be  availed  of  within 
two  years  of  the  injury  "«^''  An  action  for  malpractice,  therefore, 
brought  against  a  physician  in  his  lifetime  will  survive  his  death, 
and  his  executor  may  be  substituted  as  defendant.*°<= 

FORM  OF  statement  IN  CASE  OF  NEGLIGENCE. 

(Caption.) 

The  plaintiff.  A.,  claims  of  the  defendant,  the  B.  Company,  a 
corporation  of  the  State  of  Pennsylvania,  duly  incorporated,  the 
damages  hereinafter  demanded,  which  are  justly  due  and  payable 
to  the  plaintiff  by  the  defendant  upon  the  cause  of  action,  upon 
the  following  statement : 

The  defendant  before  and  at  the  time  hereinafter  mentioned 

66a    Act  June  24,  §1,  P.  L.  236,  4  Purd.  §4,  p.  4834. 

66b    Rodebaugh  v.  Phila.  Traction  Co.,  190  Pa.  358,  361. 

66c    Nelson  v.  Gass,  21  Dist.  "jt;. 
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was  and  from  thence  hitherto  has  been  and  still  is  the  collector 
of  the  customs  at  the  port  of  Philadelphia,  to  wit,  at  the  district 
aforesaid,  and  as  such  collector  of  the  customs  it  was  defendant's 
duty,  under  the  laws  of  the  United  States  and  the  practice  of  the 
said  office  of  collector  of  customs,  to  deliver  or  cause  or  permit 
to  be  delivered  to  the  owners  thereof  or  to  those  entitled  to  the 
possession  thereof,  the  cargoes  of  vessels  arriving  at  said  port 
from  foreign  countries;  without  said  delivery  or  permission  to 
be  delivered  given  by  the  defendant,  it  being  unlawful  to  receive 
or  to  take  possession  of  said  cargoes. 

And  whereas,  to  wit,  on  the  day  of  the  bark  or 

vessel  "Herald"  arrived  at  said  port  of  Philadelphia,  to  wit,  at 
the  district  aforesaid,  bringing  a  cargo  of  tons  of 

of  great  value,  to  wit,  ten  thousand  dollars,  consigned  to  the  plain- 
tiff, in  whose  name  and  possession  was  the  bill  of  lading  therefor 
and  who  was  then  and  there  the  owner  thereof  and  entitled  to 
receive  from  the  defendant  the  possession,  thereof,  whose  duty 
it  was  then  and  there  to  deliver  or  cause  or  permit  to  be  delivered 
to  the  plaintiff  the  said  cargo,  of  all  of  which  said  premises  the 
defendant  then  and  there  had  notice. 

Yet  the  said  defendant,  not  regarding  his  duty  as  collector  of 
the  customs  aforesaid,  nor  the  laws  of  the  United  States  in  such 
case  made  and  provided,  nor  the  usual  and  proper  practice  of  the 
said  office  of  collector  of  customs,  but  contriving  and  fraudulently 
intending  subtly  and  craftily  to  defraud  and  injure  the  plaintiff 
in  this  behalf,  did  not  nor  would,  though  often  thereo  requested, 
deliver  or  cause  or  permit  to  be  delivered  to  the  plaintiff  the  said 
property,  the  said  the  cargo  of  the  said  bark  or  vessel 

"Herald,"  but  on  the  contrary  thereof,  the  said  defendant,  so  be- 
ing such  collector  as  aforesaid,  so  carelessly  and  negligently  be- 
haved and  conducted  himself  in  the  premises,  that  by  and  through 
the  carelessness,  negligence,  and  default  of  the  said  defendant  the 
said  cargo  aforesaid,  so  being  of  the  value  aforesaid,  afterward, 
to  wit,  on  the  day  and  year  aforesaid,  became  and  was  wholly 
lost  to  the  said  plaintiff,  to  the  damage  of  the  plaintiff  ten  thou- 
sand dollars,  and  therefore  he  brings  suit. 

C, 

'Attorney  for  Plaintiff. 

(Date.) 

(Affidavit.) 
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II.  Trespass  for  Injuries  to  Property. 

11.  Injuries  to  personal  property.(f) 

Trespass  is  now  the  proper  remedy  for  injuries  to  personal 
property,  arising  from  negligence;"'  against  attorneys  and  other 
agents,  for  neglect  in  the  management  of  the  business  intrusted 
to  them;*'  against  a  depository  of  goods,  for  selling  them  for 
less  than  the  price  fixed  by  the  owner;"*  for  negligence  in  riding 
horses,  driving  carriages,  navigating  vessels,  or  performing 
work;  against  sheriflfs  and  other  officers,  for  escapes,  whether 
on  mesne  or  final  process,  and  for  false  returns;  for  excessive 
or  irregular  distresses,  pound-breach,  and  rescue  of  distress  for 
rent  or  damage  feasant;  rescue  of  prisoners;  for  deceit  in  the 
sale  of  land,  notwithstanding  any  covenants  in  the  deed:'"  or  of 
cattle  or  goods,  or  the  immoderate  use  of  them,  when  lent  or  let 
to  hire;'^  against  carriers  by  land  or  water,  innkeepers,  farriers 
and  other  bailees;  for  a  false  and  fraudulent  affirmation  as  to 
the  credit  of  a  third  person,  whereby  the  plaintiff  is  induced  to 
trust  him,  and  sustains  a  loss,'^  for  demolishing  buildings  on 
the  land  of  an  insolvent  debtor,  with  intent  to  prevent  the  creditor 
from  obtaining  satisfaction  by  his  execution,''  and  to  recover 
excess  of  interest  taken.'* 

12.  For  taking  away  chattels. 

Trespass  lies  for  injuries  to,  or  taking  away,  a  chattel,  of 
which  the  plaintiff  has,  at  the  time  when  the  wrong  is  com- 
mitted, the  actual  possession,  or  the  constructive  possession,  in 
respect  of  the  right  of  property  vested  in  him,  connected  with 

f   6  Vale  26437. 

67  Railroad  Co.  v.  Norton,  24  Pa.  465;  Pennsylvania  Railroad  Co.  v. 
Vandiver,  42  Pa.  365. 

68  Church  v.  Mumford,  11  Johns.  479. 

69  Sarjeant  v.  Blunt,  16  Johns.  74. 

70  Warden  v.  Fosdick,  13  Johns.  325;  Morrell  v.  Colden,  13  Johns.  395; 
Spalding  v.  Hedges,  2  Pa.  240.  An  action  of  deceit  will  lie,  for  fraudu- 
lent misrepresentations  as  to  the  character  of  a  mortgage  purchased  by 
the  plaintiff.    Pentecost  v.  Godfrey,  23  Pitts.  L.  J.  177. 

71  Fleming  v.  Newman,  N.  J.  Law  864. 

72  Boyd  V.  Browne,  6  Pa.  310;  Rheem  v.  Naugatuck  Wheel  Co.,  33 
Pa.  358. 

72    Yates  v.  Joyce,  11  Johns.  136;  Lane  v.  Hitchcock,  15  Johns.  214. 
74    Heath  v.  Page,  48  Pa.  130. 
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the  right  to  reduce  it  to  actual  possession  whenever  he  pleases  ;^° 
the  bare  possession,  without  any  title,  is  sufficient  to  support  the 
action,  except  as  against  the  rightful  owner  ;^®  and  the  defendant 
cannot,  as  in  trover,  set  up  a  paramount  title  in  a  third  person.'^ 
The  rules  in  relation  to  the  property  or  possession  requisite  to 
maintain  trespass  de  bonis  asportatis,  are  essentially  the  same  as 
have  been  heretofore  held  in  regard  to  trover  or  trespass  for  con- 
version.''* The  injury  may  consist  not  only  in  an  unlawful  tak- 
ing, but  in  a  subsequent  abuse  of  a  lawful  possession,  as  where 
the  bailee  of  a  chattel  destroys  it;^'  and  where  a  person  having 
authority  in  law  to  take  possession  of  the  goods  of  another, 
afterwards  abuses  his  authority,  he  is  responsible  not  merely  for 
the  act  of  abuse,  but  it  is  construed  to  relate  back  to  the  com- 
mencement of  his  possession,  so  as  to  render  the  transaction  a 
trespass  ab  initio ;  as,  where  the  landlord  who  distrains  for  rent, 
or  the  owner  of  land  who  takes  cattle  damage  feasant,  works  or 
kills  the  distress,  he  becomes  a  trespasser  ab  initio.*"  But  it  is 
a  general  rule,  that  a  mere  nonfeasance,  as,  for  instance,  a  refusal 
to  restore  the  goods,  cannot  have  this  effect;'^  and  in  no  case 
will  the  abuse  of  an  authority  in  fact,  that  is,  an  authority 
granted  by  the  party,  make  a  trespasser  ab  initio.'^ 

By  our  statute,*'  a  landlord  who  distrains  where  no  rent  is 
in  arrear,  is  liable,  in  this  action,  or  in  trespass  on  the  case,  for 
damages  equal  to  double  the  value  of  the  things  distrained;  and 
by  decision,  waiving  the  benefit  of  this  act,  to  damages  to  a 

75  North  v.  Turner,  9  S.  &  R.  244;  Erisman  v.  Walters,  26  Pa.  467; 
Weitzell  v.  Marr,  46  Pa.  463 ;  Waldron  v.  Haupt,  52  Pa.  408. 

76  Entriken  v.  Brown,  32  Pa.  364. 

77  Townsend  v.  Kerns,  2  W.  180;  Cook  v.  Howard,  13  Johns.  276; 
Buck  V.  Aikin,  i  Wend.  466;  Hanmer  v.  Wilsey,  17  Wend.  91. 

78  2  Saund.  47,  b,  c. 

79  I  Chit.  PI.  171. 

80  Hopkins  v.  Hopkins,  10  Johns.  z(i9-  Any  irregularity  in  making  a 
distress,  renders  the  landlord,  at  common  law,  a  trespasser  ab  initio.  3 
Bl.  Com.  16.  And  this  is  the  law  of  Pennsylvania;  the  19th  section  of 
the  statute  of  11  Geo.  II,  c.  19,  not  having  been  extended  to  this  state. 
Kerr  v.  Sharp,  14  S.  &  R.  402-3 ;  Brisben  v.  Wilson,  60  Pa.  458. 

81  Gardner  v.  Campbell,  15  Johns.  401. 

82  Sackrider  v.  McDonald,  10  Johns.  256;  Van  Brunt  v.  Schenck,  13 
Johns.  414. 

83  Act  of  1772,  §3,  I  Sm.  L.  370,  2  Purd.  §18,  p.  2182;  Fretton  v. 
Karcher,  77  Pa.  423. 
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greater  amount,  in  an  action  of  trespass  quare  clausum  fregit.** 
Trespass  lies  against  a  landlord,  who  enters  the  house  of  a  third 
person  to  search  for  and  distrain  goods  fraudulently  removed  by 
his  tenant,  if  no  goods  of  the  tenant  be  found  in  the  house.'° 
But  it  will  not  lie  between  the  joint  owners  of  a  chattel,  except 
for  the  destruction  of  it,*°  or  an  actual  ouster.''  In  trespass  for 
taking  and  carrying  away  personal  property  of  the  plaintiffs, 
which  had  been  sold  by  the  sheriff  as  the  property  of  another, 
it  is  not  material,  whether  the  contract  (under  which  defendant 
claimed  that  the  property  taken  had  come  into  the  possession  of 
him  from  whom  it  was  sold  by  the  sheriff)  was  made  by  one  or 
both  of  the  plaintiffs,  provided  the  person  suing  had  the  posses- 
sion, or  the  immediate  right  of  possession,  at  the  time  the  alleged 
trespass  was  committed.  An  executory  contract  by  one  of  two 
owners,  is  not  evidence  to  disprove  their  joint  title,  nor  a  bar 
to  their  joint  recovery.*' 

13.  For  injuries  to  reversionary  interests. 

For  injuries  to  real  property,  the  former  distinction  between 
trespass  and  case  being  now  abolished,  trespass  lies  where  the 
plaintiff's  interest  is  reversionary,  and  not  in  possession,  or  the 
injury  is  consequential,  which  must  always  be  the  case,  where 
the  act  complained  of  is  done  upon  the  defendant's  own  land, 
and  the  effect  of  it  extends  to  the  land  of  the  plaintiff,  as  the 
erection  or  continuance  of  a  nuisance;''  by  landlord  against 
tenant,  for  waste  on  the  demised  premises;'*  against  the  owner 
of  an  adjoining  close,  for  not  repairing  his  fences,  whereby  his 
cattle  entered  upon  the  plaintiff's  land;  and  for  disturbance  in 
the  enjoyment  of  any  incorporeal  hereditament,  as  of  a  right  of 
way,   or  private  road,   leading  through  another  man's   soil." 

84    Rees  V.  Emerick,  6  S.  &  R.  286. 
8s    Hobbs  V.  Geiss,  13  S.  &  R.  417. 

86  Mersereau  v.  Norton,  15  Johns.  179. 

87  McGill  V.  Ash,  7  Pa.  397. 

88  Talmadge  v.  Scudder,  38  Pa.  517. 

89  Fay  V.  Prentice,  i  C.  B.  828;  Keller  v.  Stoltz,  71  Pa.  356. 

90  Short  V.  Wilson,  13  Johns.  33.  And  see  Lewis  v.  Jones,  17  Pa. 
262;  Marker  v.  Kenrick,  13  C.  B.  188.  It  is  said,  that  an  action  on  the 
case  will  not  lie  against  a  tenant,  for  permissive  waste.  Gibson  v.  Wells, 
4  Bos.  &  Pul.  290. 

91  Lambert  v.  Hoke,  14  John.  383.  It  lies  for  the  obstruction  of  an 
alley  along  which  the  plaintiff  has  a  right  of  way. 
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Trespass   now  also   lies   for  injuries  to  incorporeal  heredita- 
,  ments,'*  and  for  an  injury  committed  to  a  remainderman's  in- 
heritance.'^ 

14.  For  injuries  to  real  propety.(g) 

Trespass  lies  for  injuries  to  real  property  corporeal,  as  lands 
or  houses,  and  may  be  maintained  by  one  having  an  exclusive 
interest,  although  short  of  a  property  in  the  soil;  as,  a  person 
who  is  entitled  to  the  herbage  or  growing  crops,  or  other  profits 
arising  out  of  the  land  ;"*  and  it  may  even  be  sustained  for  injury 
to  a  way-going  crop,  after  the  expiration  of  the  lease,  and  re- 
moval of  the  plaintiff  from  the  premises  f^  and  a  tenant  who  has 
left  the  premises  in  consequence  of  a  notice  to  quit,  in  respect 
of  his  rights  to  the  emblements,  may  bring  an  action  of  trespass 
even  against  the  proprietor  of  the  soil.®® 

If  a  person  erects  coke  ovens  in  a  village  and  the  smoke,  vapor 
and  acid  fluids  from  the  ovens  injure  a  dwelling-house  previously 
erected,  the  owner  may  recover  for  his  injury.'^  And  if  one 
leases  machinery  on  the  land  of  another  and  refuses  to  re- 
move it  after  notice,  he  is  liable  for  the  damage  sustained  by 
the  land  owner.®'  An  obstruction  placed  against  the  side  of  a 
structure  forming  part  of  the  realty  is  in  law  placed  on  the 
land  with  the  same  attendant  legal  consequences.'®  And  one 
who  paints  an  advertisement  of  his  business  on  the  walls  of  a 
building  belonging  to  another  at  the  time  under  lease  to  a  tenant, 

g    6  Vale  26423 ;  6  Vale  17939. 

92  Case  formerly  lay  for  the  disturbance  of  any  incorporeal  right 
issuing  out  of  land.  Union  Petroleum  Co.  v.  Bliven  Petroleum  Co.,  72 
Pa.  173- 

93  Yocum  V.  Zahner,  162  Pa.  468;  Hennessey  v.  Anstock,  19  Super. 
Ct.  644. 

94  Stultz  V.  Dickey,  S  Binn.  285.  The  right  of  action  for  damages  for 
depreciation  in  the  value  of  land  does  not  follow  a  conveyance  of  it,  but 
the  right  is  personal  and  can  pass  by  assignment.  Linton  v.  Armstrong 
Water  Co.,  29  Super.  Ct.  173;  McFadden  v.  Johnson,  72  Pa.  335. 

95  Forsythe  v.  Price,  8  W.  282;  Stultz  v.  Dickey,  5  Binn.  285. 

96  Foote  v.  Colvin,  3  Johns.  222;  Stewart  v.  Doughty,  9  Johns.  113; 
Carter  v.  Jarvis,  9  Johns.  143. 

97  Campbell  v.  Bessemer  Coke  Co.,  23  Super.  Ct.  374.  But  see  Sul- 
livan v.  Jones  &  Laughlin  Steel  Co.,  208  Pa.  540  and  222  Pa.  72. 

98  Grove  v.  Barclay,  106  Pa.  155. 

99  Hennessy  v.  Anstock,  19  Super.  Ct.  644. 
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is  liable  to  the  owner  though  the  tenant  consented  to  the  paint- 
ing."" 

The  owner  of  property  abutting  on  the  public  highway  by  rea- 
son of  holding  the  fee  in  the  street  has  sufficient  possession  to 
maintain  trespass  for  an  injury  committed  on  that  property.^"^ 
He  may,  therefore,  maintain  such  an  action  against  a  stranger 
for  the  wanton  destruction  of  trees  growing  therein.^"^ 

One  is  liable  in  trespass  for  building  on  another  lot  by  insert- 
ing beams  in  an  adjoining  wall.^°'  A  railroad  company  which 
takes  possession  of  a  railroad  built  by  another  company,  under 
which  is  a  defective  sewer,  will  be  liable  for  the  injury  thereby 
caused  after  taking  possession.^"*  When  work  is  done  for  one 
under  contract  and  under  his  control,  he  is  responsible  for  the  un- 
lawful acts  of  the  contractor.^"'  Likewise  an  execution  creditor 
who  participates  in  a  levy  and  sale  of  the  stranger's  goods  and 
purchases  a  part  of  them,  is  liable  with  the  sheriff  as  a  joint  tres- 
passer.^"" 

The  reservation  of  a  piece  of  ground  when  selling  a  larger 
tract  for  a  graveyard  for  the  grantor's  family  is  personal,  and 
the  grantee  cannot  maintain  trespass  against  one  for  removing  a 
fence  erected  by  the  grantor  around  the  reservation.^"'^  The 
exclusive  possessor  of  the  dominant  tenement  may  maintain 
an  action  for  an  injury  to  his  private  easement  without  joinder 
of  his  cotenant.^"'  Again,  abutting  property  owners  on  an  alley 
may  maintain  an  action  against  another  abutting  owner  who 
builds  a  gate  across  it,  though  inflicting  no  actual  damage  on 
them.^""  And  an  action  lies  against  one  for  throwing  dirt  on 
the  plaintiff's  land  to  his  injury.^^"  If  a  wall  is  built  over  the  line, 
the  builder  is  a  trespasser  if  he  enters  his  neighbor's  land  with- 

100  Devlin  v.  Snellenburg,  132  Pa.  186. 

101  Hulings  V.  Henderson,  161  Pa.  553. 

102  Ibid. 

103  Ritter  v.  Seger,  105  Pa.  400. 

104  Coyle  V.  Pittsburgli  &  Lake  Erie  R.,  18  Super.  Ct.  235. 

105  Reynolds  v.  Braithwaite,  131  Pa.  416. 

106  Deal  V.  Bogne,  20  Pa.  228;  McMurtrie  v.  Stewart,  21  Pa.  322. 

107  Pearson  v.  Hartman,  100  Pa.  84. 

108  Hudson  V.  Watson,  11  Super.  Ct.  266. 

109  Mellersh  v.  Eden,  13  Dist  13. 

no  McKnight  v.  Denny,  198  Pa.  323.  See  Harvey  v.  Philadelphia,  2 
Phila.  165;  Pile  v.  Perdick,  167  Pa.  296. 
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out  his  consent  to  cut  off  the  projecting  end."^  But  if  the  de- 
fendant enter  by  direction  of  building  inspectors  to  remove  a 
party  wall  and  without  objection  on  the  part  of  the  plaintiff,  and 
the  work  is  not  negligently  done,  he  is  not  guilty  of  trespass.^'^ 
A  clerk  is  not  a  trespasser  who  goes  on  an  errand  from  his  em- 
ployer to  a  contractor  on  the  same  premises,  consequently  he 
may  recover  for  an  injury  caused  by  the  contractor's  negli- 
gence.^^' But  a  newspaper  boy  who  rides  on  a  railroad  train 
in  violation  of  railroad  regulations,  though  with  the  conductor's 
permission  is  a  trespasser.^^*  On  the  death  of  an  intestate  with 
no  debts,  if  his  widow  retains  property  valued  at  less  than  $300, 
she  may  maintain  trespass  against  an  intruder  for  a  tortious  tak- 
ing thereof  although  there  has  been  neither  an  appraisement  nor 
an  administration  raised.^^" 
a.    Mines  and  mining. 

Of  course  a  mining  company  is  responsible  for  negligence  in 
mining  beyond  its  own  land,  ^^^^  if,  however,  the  trespass  was 
committed  ignorantly,  the  measure  of  damages  is  the  value  of  the 
coal  or  other  minerals  in  place  and  whatever  injury  has  been 
caused  to  the  land;^^'"'  but  if  the  trespass  was  wanton,  then  the 
jury  may  add  a  reasonable  amount  to  compensate  for  the  wanton 
wrong.^^'"  The  equitable  owner  under  a  contract  to  purchase 
and  having  exclusive  possession  may  maintain  trespass  for  the 
coal  taken  away  by  others."^^  The  value  of  the  coal  in  place, 
which  is  the  measure  of  damages  in  many  of  these  cases,  is  de- 
termined by  deducting  from  its  market  value  the  legitimate  cost 
of  mining  and  delivering  the  ore  to  the  market.^^°®  If  one  owner 
makes  use  of  the  mine  of  another  as  a  way  or  avenue  for  re- 
in   166  Buck  V.  Weeks,  194  Pa.  522. 

112  Ibid. 

113  Kitchen  v.  Riter-Conley  Mfg.  Co.,  207  Pa.  558. 

114  Duff  V.  Allegheny  Valley  R.  Co.,  91  Pa.  458. 

iiS  Roberts  v.  Messinger,  134  Pa.  298;  Cunningham  v.  Ritter,  4 
Kulp  381. 

iiSa  Blair  Iron  &  Coal  Co.  v.  Lloyd,  i  Walk.  158.  The  surface  owner 
is  liable  to  the  owner  of  the  subjacent  strata  for  trespass.  Ashmen  v. 
Wigton,  20  W.  N.  C.  280. 

iiSb  Ibid.;  Forsyth  v.  Wells,  41  Pa.  291;  Trustees  of  Kingston  v.  Le- 
high Valley  Co.,  241  Pa.  481 ;  Stark  v.  Pennsylvania  Coal  Co.,  241  Pa.  597. 

use    Ibid. 

iiSd    Gotshall  v.  Langdon,  16  Super.  Ct.  153. 

use  Ege  v.  Kille,  84  Pa.  333;  Oak  Ridge  Coal  Co.  v.  Rogers,  108  Pa. 
:47;  Howell  v.  Cement  Co.  (No.  2),  9  North.  319. 
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moving  his  coal,  he  is  guilty  of  trespass  but  the  damage  will  be 
only  nominal  unless  some  real  injury  is  shown.^^^'  A  limited 
partnership  is  liable  in  trespass  for  mining  coal  on  another's  land 
under  the  act  of  1876  the  same  as  a  corporation.^^^s  And  if  two 
persons  enter  into  a  partnership  for  mining,  though  only  one 
owns  the  stock,  fixtures  and  capital,  a  joint  action  for  injury  to 
the  mines  can  be  maintained.^^^''  But  trespass  against  one  in  pos- 
session by  adverse  title  for  removing  minerals  from  land  does 
not  lie  by  one  who  has  the  right  of  possession.^^^' 

Again,  an  action  by  the  lessee  of  a  mine  against  the  lessee  of  an 
adjoining  mine  caused  by  the  flooding  of  the  former's  mine  is  a 
local  action  and  should  be  brought  in  the  county  where  the  mine 
is  located. ^^^^ 

15.  For  cutting  timber.(h) 

Trespass  lies  for  cutting  and  converting  timber  though  both 
the  plaintiff  and  defendant  had  an  interest  therein.^"  But  where 
the  right  has  been  conveyed,  by  a  former  owner  of  land,  to  enter 
and  cut  timber  which  was  fit  for  sawing  at  a  particular  time, 
the  party  having  such  license  does  not  become  a  trespasser  ab 
initio,  by  cutting  other  timber,  not  falling  within  the  description, 
it  being  an  authority  in  fact,  not  in  law ;  and  trespass  qu.  cl.  f regit 
will  not  lie.  Nor  will  trespass  de  bonis  asportatis  lie,  for  the 
carrying  away  of  timber  so  wrongfully  cut,  in  favor  of  a  subse- 
quent owner  of  the  land,  but  who  has  no  interest,  general  or 
qualified,  in  the  timber.  Where,  however,  under  such  a  right, 
all  the  timber  falling  within  the  description,  has  been  removed 
by  the  grantee  of  the  right  of  his  predecessors,  of  which  he 
has  knowledge,  or  his  right  has  been  determined  by  a  neglect  to 
exercise  it,  on  reasonable  notice,  trespass  qu.  cl.  fregit  will  lie, 
though  the  owner  has  no  interest  in  the  timber  cut.  A  grant  to 
a  man  of  a  part  or  the  whole  of  the  growing  timber  on  another's 
land  gives  him  a  qualified  interest  in  the  soil,  and  a  species  of 

h    9  Vale  26202. 

iiSf    Springer  v.  Somers  Fuel  Co.,  196  Pa.  156. 

iiSg    Act  May  8,  P.  L.  142;  Oak  Ridge  Coal  Co.  v.  Rogers,  108  Pa.  147. 

iiSh    Douty  V.  Bird,  60  Pa.  48. 

nSi  Mather  v.  Trinity  Church,  3  S.  &  R.  509;  National  Transit  Co.  v. 
Weston,  121  Pa.  485.  Nor  assumpsit  for  the  value  of  oil  taken  in  such 
case.    Griffin  v.  South  West  Penna.  Pipe  Lines,  172  Pa.  580. 

nSJ    Prevost  v.  Gorrell,  11  Phila.  363,  affd.  3  W.  N.  C.  366. 

116    Short  V.  Messinger,  126  Pa.  637. 
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cotenancy  wi^h  the  owner  of  the  land,  which  prevents  the  latter 
from  maintaining  trespass  against  him."^ 

A  plaintiff  had  a  contract  with  the  owner  of  timber  land  to 
cut,  haul,  saw  and  sell  timber,  and  to  give  him  a  share  of  the 
proceeds.  The  contractor  had  an  interest  that  justified  him  in 
suing  for  an  injury  to  the  timber.^^*  But  one  who  sells  the 
right  to  cut  timber  trees  on  land  claimed  by  him,  though  in  fact 
belonging  to  another,  and  puts  his  vendee  in  possession  and  re- 
ceives the  consideration  for  the  sale,  is  liable  under  the  act 
of  1824^'*  with  his  licensee  in  treble  damages  for  the  timber  cut 
and  removed  without  the  owner's  consent.^^"  Trespass,  however, 
will  not  lie  to  recover  damages  for  the  removal  of  saw  logs  de- 
posited by  agreement  on  the  defendant's  land  by  the  plaintiff 
which  were  not  removed  within  the  agreed  time  nor  indeed  after 
notice  to  remove  them.^^^  Nor  can  the  plaintiff  under  the 
act  against  fraudulent  debtors'^"^  waive  the  trespass  for  cutting 
timber  on  his  land  and  proceed  in  assumpsit  against  the  defend- 
ant to  recover  unliquidated  damages.^^' 

Prior  to  the  procedure  act  of  1887  the  remedy  for  a  remainder- 
man on  whose  inheritance  waste  was  committed  was  in  case,  but 
now  it  is  in  trespass ;  ^"'^  accordingly  a  purchaser  from  a  tenant 
by  the  curtesy  is  liable  to  the  remainderman  for  cutting  timber 
after  the  grantor's  death."^''  The  owner  of  an  equitable  title  may 
also  maintain  trespass  and  recover  from  a  mere  intruder  treble 
damages  for  cutting  down  timber  trees,^^'"  and  so  may  a  pur- 
chaser to  whom  an  executor  has  conveyed  with  the  heirs'  con- 
sent, but  without  a  testamentary  right.^^'*  If  one  had  the  right 
to  enter  the  plaintiff's  land  and  cut  down  marked  trees,  and  cut 

117  Boults  V.  Mitchell,  15  Pa.  371.  See  Kissecker  v.  Monn,  36  Pa. 
313;  Trout  V.  Kennedy,  47  Pa.  387. 

118  Haverly  v.  State  Line  R.  Co.,  125  Pa.  116. 

119  March  29,  8  Sm.  L.  283,  4  Purd.  §2,  p.  4755. 

120  McCloskey  v.  Powell,  123  Pa.  62  and  138  Pa.  383. 

121  'Knapp  V.  Horting,  103  Pa.  400. 

122  Act  March  17,  1869,  P.  h.  8,  i  Purd.  §98,  p.  260. 

123  Wilker  V.  Berry,  7  C.  C.  258. 
123a    Yocum  V.  Zahner,  162  Pa.  468. 

123b    Fairchild  v.   Dunbar   Furnace   Co.,    128   Pa.   485.     See   Dunbar 
Furnace  Co.  v.  Fairchild,  121  Fa.  563. 
123c    Walton  V.  Pollock,  12  C.  C.  216;  Kulp  v.  Bird,  8  At.  618. 
123d    Keizer  v.  Beemer,  13  At.  909. 
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down  others  he  would  be  liable  ;^^^®  and  one  would  also  have  an 
action  against  his  neighbor  for  cutting  down  a  tree  standing  on 
a  boundary  line  of  which  they  were  joint  owners.^^^'  So  also 
the  act  of  1824  gives  a  tenant  in  common  the  same  remedy 
against  his  co-tenant  as  against  a  stranger,  without  the  penalty 
of  treble  and  double  damages  provided  by  that  act ;  ^^'^  but  tres- 
pass for  cutting  timber  by  two  co-tenants  will  not  lie  against  a 
stranger  if  the  cutting  was  actually  done  by  one  of  the  co-tenants, 
though  the  stranger  may  have  participated.^^^''  A  license  by  one 
of  two  trustees  will  prevent  a  recovery  for  timber  cut  before  its 
revocation.^^^'  A  purchaser  who  never  went  into  possession  of 
timber  land  under  an  unrecorded  contract,  and  who  paid  only  a 
small  portion  of  the  purchase  money,  cannot  maintain  trespass 
against  his  vendor  for  cutting  timber  without  tendering  the  bal- 
ance of  the  purchase  money  before  bringing  the  suit  and  main- 
taining the  tender  by  producing  the  money  in  court.^^'J 

The  holder  of  an  equitable  title  need  not  use  the  name  of  the 
holder  of  the  legal  title  who  had  no  possession  at  the  time  of  the 
trespass,  for  an  equitable  title  will  support  the  action.^^"'  To  re- 
cover treble  damages  the  plaintiff  must  declare  specially  on  the 
statute.^^^'  If  the  pleadings  of  record  prior  to  the  verdict  do  not 
justify  a  larger  finding  than  for  single  damages  the  act  of  1872, 
allowing  amendments  of  defects  in  form  after  a  verdict,  does  not 
authorize  a  subsequent  amendment  of  the  statement  in  order  to 
bring  the  recovery  within  the  act  of  i824.^-''° 

In  an  action  against  the  vendee  under  an  agreement  for  cutting 
timber  the  vendor  may  show  that  he  had  not  received  the  pur- 
chase money  for,  if  he  had,  he  would  have  no  cause  of  actipn.^^'" 
And  if  the  land  was  purchased  at  a  treasurer's  sale  the  defendant 

I23e  Irwin  v.  Patchen,  164  Pa.  51.  But  see  Shiffer  v.  Broadhead,  134 
Pa.  539- 

I23f    Miller  v.  Mutzabough,  3  Dist.  449. 

I23g  Bush  V.  Gamble,  127  Pa.  43;  Wheiler  v.  Carpenter,  107  Pa.  271; 
Churchman  v.  Wright,  3  Penny.  149. 

I23h    Ramsay  v.  Brown,  i  Mona.  641. 

i23i    Henrici  v.  Davidson,  149  Pa.  323. 

123J    McGrew  v.  Foster,  113  Pa.  642. 

123k    Miller  v.  Zufall,  113  Pa.  317. 

123 1    Dunbar  Furnace  Co.  v.  Fairchild,  121  Pa.  563. 

123m  Act  March  14,  P.  L.  25;  Dunbar  Furnace  Co.  v.  Fairchild,  121 
Pa.  563,  571. 

i23n    Thorne  v.  Warfflein,  100  Pa.  519. 
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may  show  that  it  was  included  in  the  described  limits  of  an  ad- 
joining seated  tract  on  which  the  taxes  had  been  paid  regu- 
larly.1230 

16.  By  owners  of  animals. (i) 

The  owner  of  cattle  is  liable  in  trespass  for  the  damage  they 
have  done  to  the  property  of  another.^-*  Likewise  the  owner  of 
swine  who  permits  them  to  run  at  large  without  rings  and  yokes 
in  violation  of  the  act  of  1705"°  is  liable  in  trespass  for  their 
depredations  on  the  land  of  another  regardless  of  the  nature  of 
his  fences.^^^  Under  the  act  of  1700,*"  the  owner  of  improved 
land  was  obliged  to  fence  it,^-^  but  this  act  was  repealed  in 
1889,^-^  whereby  the  common  law  obligation  was  restored.^^" 
By  this  the  owner  of  cattle  and  sheep  is  bound  to  keep  them 
from  trespassing  on  his  neighbor's  land  and  if  they  do,  an  ac- 
tion may  be  brought  against  him,  whether  the  trespass  was 
or  was  not  the  result  of  his  negligence  ;^^^  but  when  a  party 
fence  is  involved,  its  sufficiency  is  a  question  for  the  jury.^^^  In 
other  words,  since  the  repeal  of  the  Fence  Law  of  1700,  every 
owner  must  keep  his  cattle  within  his  own  close. ^''^ 

The  owner  of  a  domestic  animal  is  not  responsible  for  every 
depredation  which  it  may  commit,  but  only  for  the  results  of 
its  known  mischievous  tendencies.^^*  If  an  animal  injures  a 
person  lawfully  trying  to  prevent  it  from  trespassing,  the  owner 
will  be  held  liable  though  the  injury  be  one  which  the  animal  is 
not  prone  to  commit.^''  In  an  action  for  an  injury  committed  by 
a   dog  in  the   absence  of  his  master,   it   is  needful  to   allege 

i    9  Vale  26424. 

1230    Kramer  v.  Goodlander,  98  Pa.  353. 

124  Dolph  V.  Ferris,  7  W.  &  S.  369;  Ziegler  v.  House,  i  Dist.  609. 

125  I  Sm.  L.  70,  4  Purd.  §1,  p.  4525. 

126  Stewart  v.  Benninger,  138  Pa.  437. 

127  I  Sm.  L.  13,  2  Purd.  note  (y)  1667. 

128  Gregg  V.  Gregg,  55,  Pa.  227. 

129  April  4,  P.  L.  27,  2  Purd.  note  (y)  1667. 

130  Erdman  v.  Gottshall,  8  Super.  Ct.  295. 

131  Ibid. 

132  Ibid. 

133  Thompson  v.  Kyler,  9  C.  C.  205;  Noel  v.  Brown,  3  C.  C.  204; 
Robison  v.  Fetterman,  14  At.  245. 

134  McDonald  v.  Jodrey,  8  C.  C.  142. 

135  Troth  V.  Wills,  8  Super.  Ct.  i. 
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and  prove  his  mischievous  propensity  and  that  his  master  had 
notice  thereof.^^^  No  scienter  as  to  the  disposition  of  a  dog 
worrying  sheep  need  be  shown"^  under  the  act  of  April  14, 
1851.^^^  The  law  deals  rather  more  tenderly  with  a  cat.  If 
having  no  known  mischievous  propensity,  other  than  belongs 
to  its  species,  the  owner  is  not  liable  if  it  comes  on  the  plaintiff's 
premises  and  kills  his  innocent  canary  bird.^^^  By  the  act  of 
1893  a  dog  is  property,^^"*  yet  like  all  other  property  must  be 
kept  in  the  care  of  its  owner,  and  a  trespassing  dog  may  be  law- 
fully killed  if  necessary,  in  the  protection  of  personal  prop- 
erty."'" 

If  damage  is  inflicted  by  the  trespassing  of  animals,  the  pri- 
mary trespass  is  the  animal's  entry,  the  attendant  damage  is 
matter  of  aggravation.  Mischievous  acts  when  incident  to  the 
primary  trespass  are  so  closely  associated  as  to  form  a  sub- 
stantial part  or  an  immediate  result  for  which  the  owner  is  li- 
able."" 

A  municipal  corporation  is  not  liable  for  injury  caused  by  its 
failure  to  pass  an  ordinance  within  its  discretionary  authority, 
for  example  the  bite  of  a  mad  dog  through  its  failure  to  pro- 
hibit dogs  from  running  at  large  f-*"^  or  an  injury  from  fireworks 
through  its  failure  to  pass  an  ordinance  prohibiting  their  manu- 
facture or  sale.^*^ 

17.  By  tenants  in  common.(j) 

A  tenant  in  common  may  maintin  an  action  of  trespass  against 
his  cotenant,  either  for  mesne  profits,  or  for  a  total  destruction 
of  the  common  property,  after  recovery  against  him  in  eject- 

j    s  Vale  13703,  13707. 

136  Henry  v.  Mulherin,  i  Dist.  607 ;  Zimett  v.  HoUenback,  9  Kulp  564. 

137  Kerr  v.  O'Connor,  63  Pa.  341. 
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139  McDonald  v.  Jodrey,  8  C.  C.  142. 

139a    Act  of  May  25,  P.  L.  136,  i  Purd.  §18,  p.  1254;  Furness  v.  Rail- 
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139b    Kishbaugh  v.  Kliner,  21  Dist.  953. 
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140a    Smith  V.  SelinsgTove  Borough,  199  Pa.  615. 
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ment.^*^  And  as  the  lessee  of  one  tenant  in  common  is  lawfully 
in  possession  of  the  whole,  an  entry  by  the  other  tenant  pending 
the  lease,  coupled  with  an  unlawful  taking  of  the  lessee's  prop- 
erty, is  wrongful,  and  he  trespasses  ab  initio. ^*^  Likewise  tres- 
pass lies  by  one  tenant  in  common  against  another  if  there  has 
been  a  total  destruction  of  the  subject  matter  of  the  tenancy 
in  common ;  it  lies  by  a  land  owner  against  his  neighbor  for  cut- 
ting down  a  tree  standing  on  the  boundary  line  between  them.^** 
Again,  if  one  of  several  cotenants  in  possession  by  permission 
of  his  cotenants  temporarily  leaves  the  premises  with  no  inten- 
tion of  abandoning  them,  another  cotenant  who  forcibly  enters 
and  removes  furniture  will  be  liable  to  the  other.^*^ 

If  the  lessee  of  a  tenant  in  common  is  lawfully  in  possession 
of  the  whole  tract,  and  the  other  tenant  in  common  enters  and 
unlawfully  takes  a  portion  of  the  crop,  he  is  a  trespasser  ab 
initio.  The  remedy  of  the  excluded  tenant  in  common  is  an 
action  against  the  cotenant,  or,  if  he  repudiates  the  lease,  he 
may  sue  the  lessee  for  mesne  profits  or  for  use  and  occupa- 
tion.^** Likewise  a  landlord,  who  distrains  on  goods,  knowing 
them  to  be  the  property  of  a  third  party,  who  has  left  them  with 
the  tenant  for  sale  on  commission,  is  a  trespasser  ab  initio.^*^ 
More  generally  a  distraining  landlord  by  failure  to  proceed 
strictly  as  directed  by  statute  renders  himself  liable  as  a  tres- 
passer ab  initio  to  any  one  whose  goods  are  wrongfully  seized.^** 

18.  By  corporations  private  and  public,  (k) 

Trespass  is  the  proper  remedy  against  a  railroad  company  for 
taking  land  without  the  owner's  consent  and  without  making  just 

k   2  Vale  4339. 

142  Hare  v.  Fury,  3  Yates  13;  Chambers  v.  Lapsley,  7  Pa.  24;  Bennet 
».  Bullock,  35  Pa.  364;  Critchfield  v.  Humbert,  39  Pa.  427;  Lane  v.  Har- 
rold,  72  Pa.  267. 

143  Baker  v.  Lewis,  150  Pa.  251. 

144  Miller  v.  Mutzabaugh,  3  Dist.  449. 
14s    Reep  V.  Wagner,  31  Super.  Ct.  268. 

146  Baker  v.  Lewis,  150  Pa.  251. 

147  Brown  v.  Stackhouse,  155  Pa.  582;  Oliver  v.  Wheeler,  26  Super. 
Ct.  p. 

148  Esterly  Machine  Co.  v.  Spencer,  147  Pa.  466;  Snyder  v.  Boring, 
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compensation  therefor;^*'  also,  against  a  street  railway  com- 
pany which  lays  its  tracks  without  authority  on  a  turnpike  road 
thereby  subjecting  the  adjoining  landowners  to  an  illegal  or  ex- 
cessive user  of  an  easement  of  passage.^""  also  against  a  bor- 
ough by  property  owners  for  unlawfully  taking  their  land  for 
a  street  ;^°^  but  the  remedy  for  an  injury  to  them  caused  by 
changing  the  grade  of  a  street  is  statutory.^^^  If  the  authori- 
ties of  a  township  divert  the  natural  flow  of  water  and  cast  it 
without  objection  into  the  street  of  an  adjoining  borough,  and 
thereby  injure  the  property  of  a  lot  owner,  he  has  no  right  of  a 
trespass  action  against  the  township,  but  only  against  the  bor- 
ough.^°^  If  the  citizens  of  a  county  seek  to  obtain  damages  to 
their  property  caused  by  the  erection  of  a  county  bridge  tres- 
pass is  the  proper  remedy,  as  a  county  is  not  a  municipal  cor- 
poration within  the  Act  of  1891^°*  and  therefore  it  does  not 
apply.^°° 

19.  By  individuals  for  wrongful  use  of  water  rights.  (1) 

Trespass  is  the  proper  remedy  for  the  wrongful  diversion  of  a 
water  course."^  Such  a  diversion  by  an  upper  riparian  pro- 
prietor is  a  continuing  injury,  and  successive  actions  may  be 

1    9  Vale  26427. 

149  Act  Feb.  19,  1849,  §  II,  P.  L.  84,  4  Purd.  §97,  p.  3830;  McClinton 
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Bellevue  Borough  v.  Huddleston,  23  W.  N.  C.  240. 
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15s    Becker  v.  Lebanon  &  Myerstown  St.  R.  Co.,  195  Pa.  502. 

156  Hogg  V.  Connellsville  Water  Co.,  i68  Pa.  456;  Woodring  v.  Hol- 
lenbach,  202  Pa.  65 ;  Hart  v.  Evans,  8  Pa.  13 ;  Stewart  v.  ShaiTer,  6  Dist. 
226. 
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brought  as  long  as  it  was  continued. ^^'  And  the  purchaser  of 
an  estate  on  a  stream  from  which  others  have  unreasonably  di- 
verted the  water  is  entitled  to  recover  in  trespass  if  the  diversion 
be  continued.^^'  Such  an  action  just  as  clearly  lies  by  backing 
the  water  on  the  land  of  another  by  the  use  of  any  artificial  ob- 
struction.^°°  If  a  landowner  maintains  the  channel  of  a  stream 
in  a  condition  to  carry  off  safely  the  ordinary  flow  of  water  in 
ordinary  freshets,  he  will  not  be  responsible  for  an  increased 
flow  of  water  on  an  upper  riparian  owner's  land  caused  by  the 
act  of  a  lower  riparian  owner  in  obstructing  the  channel.^'" 

The  public  may  make  a  temporary  mooring  while  navigating  a 
river/^^  but  any  use  beyond  that  is  a  trespass  on  an  individual's 
property  between  high  and  low  water  mark.^''^  An  agreement 
under  seal  settling  the  rights  of  riparian  owners  to  a  water 
course  is  a  covenant  running  with  the  land,  and  an  action  of 
trespass  will  lie  for  its  infraction."^  No  action  can  be  main- 
tained for  the  damage  of  surface  water  from  upper  to  lower 
lands  unless  the  burden  is  increased  by  the  owner  of  the  upper 
changing  the  natural  surface,^**  but  if  a  city  diverts  the  flow 
of  surface  water  and  increases  the  natural  flowage  on  a  street, 
thereby  injuring  the  property  of  a  citizen,  he  may  recover  dam- 
ages therefor."^  Trespass  will  lie  for  disturbing  the  right  of 
fishing  in  a  pond  or  lake,^°^  but  the  statute  prescribes  that  a 
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166  Gibbs  v.  Sweet,  20  Super.  Ct.  275;  Carter  v.  Salter,  i  Del.  403; 
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proper  prohibitory  notice  must  be  given  in  order  to  sustain  the 
action."^ 

20.  Border  line  between  assumpsit  and  trespass. 

The  border  line  between  the  use  of  assumpsit  and  trespass  has 
been  already  considered.  Trespass  will  not  lie  for  an  unlawful 
entry  on  land  by  a  pipe  line  company  which  produces  in  evi- 
dence a  writing  stipulating  to  pay  for  "all  actual  injuries,"  the 
remedy  is  in  an  action  on  the  contract.^**  On  the  other  hand,  if 
land  owners  have  entered  into  covenants  defining  and  securing 
their  respective  rights  in  the  use  of  the  water  of  a  stream  their 
agreement  is  equivalent  to  a  grant,  and,  as  in  other  cases  of  a 
grant  by  deed  of  an  easement  or  privilege,  the  remedy  for  its 
disturbance  is  by  action  of  trespass  and  not  by  action  of  assump- 
sit. Says  Justice  Clarke:  "Take  a  common  case  of  the  grant 
or  reservation  of  a  right  of  way.  Surely  an  action  on  the  case 
may  be  maintained  by  the  grantee  for  the  obstruction  of  it,  as 
well  as  against  the  grantor  ,and  those  claiming  under  him  as 
against  strangers."^*" 

21.  Trespass  for  every  repetition,  (m) 

When  an  injury  is  of  a  continuous  nature  every  fresh  injury 
is  a  ground  of  action,  and  the  person  whose  property  is  injured 
thereby  may  maintain  separate  and  distinct  suits  therefor,  each 
embracing  all  causes  of  action  from  the  last  act  on  which  suit 
was  brought  to  the  present  one.^'° 

22.  The  statement. (n) 

The  declaration  or  preferably  statement  in  trespass  contains  a 
concise  statement  of  the  injury  complained  of,  whether  to  the 
person,  personal  or  real  property,  and  should  allege  that  such 
injury  was  committed  vi  et  armis  et  contra  pacem.^^^  It  should 
specify,  in  trespass  de  bonis  asportatis,  clearly  and  precisely,  the 

m  9  Vale  26452. 
n    9  Vale  26473. 
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articles  taken  ;"^  an  omission  to  do  so  will  not  be  cured  by  ver- 
dict;^'* where,  however,  the  allegation  was  for  taking  and  carry- 
ing away  "mahogany  tables  and  chairs,"  without  stating  the 
number,  it  was  held  sufficient,  after  verdict.^^*  So,  when  this 
action  is  brought  for  taking  personal  chattels,  the  declaration  must 
state  them  to  be  the  plaintiff's  property,  at  the  time  of  the  taking, 
or  the  omission  will  be  fatal,  even  after  verdict.^^^  "Originally, 
every  declaration  in  trespass  seems  to  have  been  confined  to  one 
single  act  of  trespass — when  the  injury  was  of  a  kind  that  could 
i.e  continued  without  intermission  from  time  to  time,  the  plaintiff 
was  permitted  to  declare  with  a  continuando,  and  the  whole  was 
considered  as  one  trespass.  In  more  modern  times,  in  order  to 
save  the  trouble  and  expense  of  a  distinct  writ  or  count  for  every 
different  act,  the  plaintiff  is  permitted  to  declare  for  a  trespass  on 
divers  days  and  times  between  one  day  and  another,  and  such  a 
declaration  is  considered  as  if  it  contained  a  distinct  count  for 
every  different  trespass.  But,  as  this  is  for  the  advantage  and 
ease  of  the  plaintiff,  he  is  not  obliged  to  avail  himself  of  the 
privilege,  and  may  still  consider  his  declaration  as  containing  one 
count  only,  and  as  confined  to  a  single  trespass;  in  which  case, 
the  time  becomes  immaterial.  As  it  would  give  the  plaintiff  an 
undue  advantage,  if  he  could  avail  himself  of  the  declaration  in 
both  these  modes,  and  might  operate  as  a  surprise  on  the  defend- 
ant, the  plaintiff  must  make  his  election  before  he  begins  to  in- 
troduce his  evidence.""^  And,  therefore,  if  he  so  elect,  he  may 
prove  a  trespass  at  any  time  before  the  commencement  of  the 
action,  and  within  the  prescription  of  the  statute  of  limitations.^" 
In  an  action  of  trespass  by  husband  and  wife,  for  the  use  of  the 
wife,  against  one  who  takes  personal  property  from  her  possession 
without  pretence  of  right,  it  is  not  necessary  for  the  plaintiff  to 
prove  that  such  property  belonged  to  the  wife.^'* 

The  plaintiff  must  state  in  the  first  instance  his  whole  case  in 
such  a  concise  form  as  to  put  the  defendant  on  full  notice.^"    In 

172  Oystead  v.  Shed,  12  Mass.  506;  Knesal  v.  Williams,  11  Dist.  392. 

173  Mayfield  v.  White,  i  Bro.  241. 

174  Richardson  v.  Eastman,  12  Mass.  505. 
17s  Neale  v.  Clautice,  7  H.  &  J.  372. 

176  Pierce  v.  Pickens,  16  Mass.  470,  472. 

177  Ibid. 

178  Hoar  v.  Axe,  22  Pa.  381. 

179  Hughes  V.  Snee,  9  Dist.  §26. 
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trespass,  whether  to  real  or  personal  property,  the  statement  or 
transcript  must  show  when  and  where  the  trespass  was  com- 
mitted, and  if  to,  or  on,  real  estate  in  what  county  the  land  is  situ- 
ated.^'" If  the  action  be  for  damages  caused  by  neglecting  to 
construct  and  keep  open  ditches  or  drains  to  carry  off  water,  the 
the  court  may  require  a  bill  of  particulars  before  trial,  specifying 
where  and  by  what  means  the  water  was  collected  and  di- 
verted.^'^  Again,  if  one  sues  in  trespass  for  damages  for  dis- 
turbing a  right  of  way,  relying  on  title  by  adverse  user,  he  must 
give  notice  of  his  claim  in  his  statement  or  by  a  bill  of  particu- 
lars.^*^ If  one  seeks  to  recover  damages  to  real  estate,  the  plain- 
tiff need  not  set  out  in  his  declaration,  in  so  many  words,  that 
he  claimed  some  or  all  his  damages  as  punitive.^'^  A  statement 
which  avers  that  the  defendant  tore  down  and  destroyed  growing 
crops,  will  support  a  verdict  for  punitive  damages;  wantonness, 
malice,  or  ill-will  need  not  be  averred.^'*  A  statement  in  tres- 
pass which  alleged  a  breaking  and  entering  with  force  and  arms 
and  tearing  down  a  party  wall,  and  erecting  an  elevated  bridge 
alongside  of  the  plaintiff's  messuage,  thus  excluding  light  and 
air  and  diminishing  its  value,  was  held  good  on  demurrer.^*^ 

A  statement  in  trespass  for  goods  taken  away  must  show 
the  amount  of  damages  claimed,  when  and  where  the  goods  were 
taken,  and  that  this  was  done  wrongfully  and  unlawfully.^'*  And 
on  trespass  quaere  clausum  fregit  et  bonis  asportatis  if  there  is  a 
general  verdict,  the  judgment  will  be  arrested  whenever  the  state- 
ment omits  to  specify  what  goods  were  taken  and  carried  away.'" 

A  statement  for  a  personal  injury  must  allege  with  certainty 
the  time  of  the  commission  of  the  trespass,^''  though  the  day 
stated  will  suffice  if  it  be  prior  to  the  bringing  of  the  action.'" 
If  the  year  of  the  trespass  is  given,  and  the  entire  year  is  within 


180  Knesal  v.  Williams,  11  Dist.  392;  Pennell  v.  Poster,  i  P.  A.  Bro. 
3SS;  CoUum  v.  Andrews,  6  W.  516. 
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183  Greeney  v.  Penna.  Water  Co.,  29  Super.  Ct.  136. 

184  Kennedy  v.  Erdman,  150  Pa.  427. 

185  Aggue  V.  Phila.  &  Frankford  R.  Co.,  3  Dist.  96. 

186  Griffith  V.  Warnock,  8  C.  C.  3S7;  Knesal  v.  Williams,  11  Dist.  392. 
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the  statutory  period  and  the  trespass  is  laid  with  a  continuando, 
the  statement  is  good.^"" 

Of  course  the  plaintiff  can  recover  only  secundum  allegata  et 
probata ;  not  only  must  the  declaration  set  forth  a  wrong,  and  the 
evidence  show  a  wrong,  but  the  wrong  shown  must  be  the  wrong 
alleged.^'^  Thus,  if  the  statement  of  claim  avers  merely  a  seizure 
on  an  unlawful  process  while  the  proofs  show  that  the  process 
was  lawful,  the  plaintiff  cannot  recover  for  a  malicious  excessive 
seizure  of  goods,  though  the  evidence  clearly  shows  that  this  was 
done."^  But  after  a  trial  on  the  merits  the  appellate  court  will 
not  be  astute  in  searching  for  a  variance  between  the  issue  raised 
by  the  pleadings  and  the  issue  actually  tried.^^^ 

The  statement  should  not  claim  interest  on  the  damages. ^°* 

If  the  statement  sets  forth  the  plaintiff's  ownership  and  the 
right  to  demand  the  property,  the  specific  goods  retained  and  their 
value,  the  defendant's  possession  and  his  refusal  to  surrender 
them,  these  allegations  are  sufficient,  all  else  is  surplusage  not  af- 
fecting the  merits  of  the  controversy.^'^ 

A  statement  must  lay  the  venue  in  a  local  action,^"^  but  it  is 
not  required  in  a  transitory  action,  as  for  goods  sold  and  de- 
livered and  services  rendered.^'"  Furthermore,  failure  to  lay  a 
venue  may  be  cured  by  a  default  to  enter  a  plea.^^'  And  while 
an  action  on  a  covenant  running  with  land  is  local  and  may  be 
properly  brought  in  the  county  where  the  land  lies,  yet  after  ap- 
pearance and  demurrer  on  other  grounds,  it  is  too  late  to  set  up 
an  objection  on  this  ground  in  an  action  brought  in  another 
county  than  the  one  where  the  land  lies."® 

In  an  action  on  a  life  insurance  policy  if  the  statement  avers 
that  a  "true  and  complete  copy  of  the  policy  is  attached  to  and 
made  a  part  hereof, '  and  the  plaintiff  fails  to  attach  as  part  of 

igo    Shoemaker  v.  Rockel,  i  Leh.  L.  J.  412. 

191  Clark  V.  Lindsay,  7  Super.  Ct.  43 ;  Hennessy  v.  Anstock,  19  Super. 
Ct.  644. 

192  Lane  v.  Sayre  Land  Co.,  211  Pa.  290. 

193  Hudson  V.  Watson,  s  Super.  Ct.  456. 

194  Mellick  V.  Pennsylvania  R.  Co.,  203  Pa.  457. 
19s     Sellers  v.  Shue,  12  Dist.  361. 

196  Sundstrom  v.  S'chofield,  21  W.  N.  C.  541. 

197  American  Mfg.  Co.  v.  S.  Morgan  Smith  Co.,  25  Super.  Ct.  176. 
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199  Pittsburgh  Coal  Co.  v.  Allegheny  National  Bank,  16  Dist.  857. 
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the  policy  a  copy  of  the  privileges  and  conditions  indorsed 
thereon,  the  policy  as  a  whole  may  be  admitted  as  evidence,  and 
after  a  trial  on  the  merits  the  supreme  court  will  not  consider 
suggestions  that  the  allegata  and  probate  did  not  agree.^""  Again, 
if  the  application  by  the  express  terms  of  a  policy  is  made  a  part 
of  it,  the  latter  cannot  be  given  in  evidence  without  the  applica- 
tion.'"'^ If  in  possession  of  the  defendant,  the  plaintiff  must 
call  therefor. ^°^  If,  however,  the  call  is  made  and  the  defendant 
fails  to  produce  it,  the  policy  may  be  properly  admitted  as  evi- 
denced"^ So,  too,  under  the  act  of  1881,^°*  if  there  is  a  reference 
in  a  policy  to  an  application  which  is  not  attached  thereto  when 
offered  in  evidence  by  the  insured,  there  is  no  presumption  that 
it  ever  was  attached.  In  such  case  the  application  forms  no  part 
of  the  contract  and  the  policy  is  admissible  without  it.^"^  This  act, 
however,  excluding  the  constitution  and  by-laws  of  life  and  fire 
insurance  companies  as  evidence  unless  attached  to  the  policy 
does  not  apply  to  an  action  on  a  benefit  certificate  in  a  beneficial 
society.^"* 

When  trespass  is  laid  with  a  continuando,  the  plaintiff  may 
have  any  number  of  trespasses  within  the  time  alleged,^"'  or  he 
may  waive  the  continuando  and  prove  a  trespass  before  the  suit 
was  brought.^"*  If  a  nuisance  is  continuing,  successive  actions 
may  be  maintained;  and  in  each  case  the  damages  are  sustained 
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since  the  last  preceding  suit.^°^  The  act  of  1876,  providing  that 
in  all  actions  of  trespass  damages  may  be  recovered  to  the  date  of 
the  trial,^^"  is  applicable  to  all  trespasses  of  a  continuing  nature  in 
which  a  second  action  might  be  brought  for  damages  sustained 
after  the  service  of  the  writ,  but  the  right  to  which  would  be 
determined  by  the  verdict  in  the  first  action. ^^^  But  the  fifteen 
days'  notice  which  the  plaintiff  must  give  to  the  defendant  under 
this  statute  before  trial  for  the  recovery  of  damages  or  mesne 
profits  up  to  the  date  of  the  trial,  cannot  be  used  to  bring  in 
separate  subsequent  causes  of  action  arising  between  the  issue  of 
the  writ  and  the  trial,  even  though  they  be  trespasses  of  the  same 
kind."2 

23,  Amendments,  (o) 

The  subject  of  amendments  will  be  considered  more  fully  in 
another  chapterl^^*  It  may  be  remarked,  however,  that  in  an  ac- 
tion of  trespass  against  a  common  carrier,  if  the  statement 
charges  negligence  on  the  part  of  the  defendant,  and  claims  dam- 
ages therefor  on  his  general  implied  or  common  law  liability  as 
a  common  carrier,  the  court  may,  after  a  verdict  for  the  de- 
fendant and  on  granting  a  new  trial,  permit  the  plaintiff  to 
amend  his  statement  and  charge  the  negligence  more  in  detail.^^* 
In  harmony  with  the  general  rule  after  the  statute  of  limitations 
has  run  against  the  trespass,  a  statement  of  the  claim  cannot  be 
io  amended  as  to  form  a  new  cause  of  action.^^^ 

24.  Pleas. 

By  the  procedure  act  of  1887,  "the  only  plea  in  the  action  of 
trespass  shall  be  not  guilty,"  though  the  pleadings  are  to  be 
"subject  to  the  rules  of  the  respective  courts  as  to'  notice  of 
special  matter."^^®    This  plea  does  not  admit  either  the  possession 

o    9  Vale  26477. 
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or  the  trespass,  but  puts  the  plaintiif  on  proof  of  them;^"  and 
the  verdict  does  not  affect  the  question  of  title.  Again,  in  a  joint 
action  of  trespass  the  plea  of  not  guilty  entered  for  both  defend- 
ants may  be  regarded  as  the  several  pleas  of  each.^^'  An  answer 
categorically  denying  the  numbered  paragraphs  of  the  statement 
of  claim  is  equivalent  to  a  plea  of  not  guilty.^^" 

While  special  pleading  was  abolished  by  the  act  of  1887,  the 
legislature  did  not  intend  to  deprive  suitors  of  the  right  to  intro- 
duce in  evidence  any  matter  which  would  have  been  admissible 
under  a  special  plea.  In  trespass,  therefore,  for  an  injury  to  land, 
the  defendant  in  possession  may  offer  evidence  of  title  under  the 
general  issue.^^^  And  in  trespass  to  recover  damages  for  per- 
sonal injuries,  their  release  given  by  the  plaintiff  to  the  defendant, 
is  admissible  under  the  plea  of  not  guilty.^^^ 

By  statute,^^^  "in  all  actions  of  trespass  quaere  clausum  fregit, 
wherein  the  defendant  shall  disclaim  in  his  plea  to  make  any  title 
or  claim  to  the  land  in  which  the  trespass  is,  by  the  declaration, 
supposed  to  be  done,  and  the  trespass  be  by  negligence  or  involun- 
tary, the  defendant  shall  be  admitted  to  plead  a  disclaimer,  and 
that  the  trespass  was  by  negligence  or  involuntary,  and  a  tender 
of  sufficient  amends  for  such  trespass,  before  the  action  brought; 
whereupon,  or  upon  some  of  them,  the  plaintiff  shall  be  enforced 
to  join  issue;  and  if  the  said  issue  be  found  for  the  defendant, 
or  if  the  plaintiff  be  nonsuited,  the  latter  shall  be  barred  from  the 
said  action,  and  all  other  suit  concerning  the  same." 

If  one  defendant,  in  an  action  of  trespass  against  three,  plead 
jointly  to  issue  with  them,  and  the  action  be  tried  as  a  joint 
trespass,  he  cannot,  after  verdict,  complain  that  the  evidence  did 
not  implicate  him,  where  he  asked  no  instruction  to  that  effect 
from  the  court,  upon  the  trial.^^*  The  rule  that  judgment  cannot 
be  entered  on  a  general  verdict  for  a  plaintiff,  where  his  declara- 
tion contains  two  or  more  counts,  one  of  which  is  bad,  does  not 
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apply  to  the  pleas  of  a  defendant  sued  in  trespass ;  if  he  have  a 
single  good  plea  that  goes  to  the  plaintiff's  right  of  action,  and  a 
general  verdict  pass  for  him,  he  is  entitled  to  judgment,  although 
some  of  his  pleas  be  bad,  unless  it  appear  that  the  evidence  was 
inapplicable  to  his  perfect  plea;  the  residue  of  the  verdict  may 
be  rejected  as  surplusage.''^" 

25.  Pleas  in  abatement,  (p) 

A  plea  in  abatement  may  be  filed  in  an  action  of  trespass,  as 
in  any  other  action,  for  example  the  pendency  of  a  former  suit  in 
the  same  jurisdiction  between  the  same  parties. ''^^  And  such  a 
plea  will  be  sustained  in  an  action  to  recover  damages  for  the  tak- 
ing of  land  for  railroad  purposes  where  a  bond  has  been  previ- 
ously filed  to  secure  the  damages  claimed  in  the  suit.^""^ 

26.  Objections  to  pleadings  after  trial. 

The  defendant  is  too  late  to  object  to  the  form  of  action  after 
he  has  filed  his  plea  of  "not  guilty,"  the  plaintiff  has  filed  his 
bill  of  particulars,  and  the  defendant  subsequently,  after  the  case 
has  been  called  for  trial,  has  secured  a  continuance  at  his  own 
cost;^^*  so  is  an  objection  made  after  the  trial  of  a  case  on  its 
mreits  that  the  action  should  have  been  trespass  and  not  case.^^* 
Likewise,  after  the  defendant  has  gone  to  trial  on  his  plea  of 
the  general  issue  in  an  action  of  damages  to  real  estate,  he  will 
not  be  permitted  to  question  the  jurisdiction  of  the  court  because 
the  injured  property  is  in  another  county  if  the  objection  might 
have  been  raised  before  the  trial.^'"  But  if  a  summons  in  tres- 
pass for  a  nuisance  or  trespass  on  realty  is  served  in  a  county 
other  than  that  in  which  the  writ  issued,  as  provided  by  the  act 
of  1901,"^  the  record  must  show  that  the  sheriff  of  the  county 
where  service  was  made  was  deputized  to  serve  the  writ.^'^ 
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27.  What  the  plaintiff  must  prove,  (q) 

The  plaintiff,  of  course,  must  prove  his  title  to  the  property 
and  his  right  of  immediate  possession  ;^^'  but  a  prima  facie  title 
from  the  vendor  who  was  in  possession  will  suffice  until  his  title 
is  attacked.^'*  The  defendant  may  show  in  an  action  for  animals 
that  the  title  to  them  was  vested  in  him  by  regular  statutory 
proceedings^^®  relating  to  them."^'  And  a  lien  for  work  and 
labor  may  be  pleaded  specially.^'' 

An  equitable  title  is  sufficient  to  maintain  trespass.^^'  The 
action,  therefore,  can  be  maintained  for  coal  by  the  equitable 
owner  who  is  in  possession  under  a  contract  to  purchase.^'' 
But  a  purchaser  of  timber  land  who  paid  only  a  part  of  the 
purchase  money  and  never  went  into  possession  cannot  maintain 
trespass  against  his  vendor  for  cutting  and  removing  timber 
without  tendering  the  balance  of  the  purchase  money.^*"  Though 
A.  may  be  the  legal  owner  of  land  on  which  he  and  B.  have 
erected  a  building,  the  latter  may  have  such  an  equitable  interest 
therein  that  both  may  sue  for  damages  done  thereto.^*^ 

28.  Possession. 

To  support  trespass,  there  must  be  in  the  plaintiff,  at  the  time 
of  the  act  complained  of,  either  actual  possession  or  the  right 
of  immediate  actual  possession  flowing  from  the  right  of  prop- 
erty.^*^  As  against  one  in  actual  possession  the  right  of  a  claim- 
ant of  title  out  of  possession  must  be  asserted  by  an  action  of 

q    9  Vale  26527. 

233  Blakey  v.  Douglass,  6  At.  398;  Passavant  &  Co.  v.  Gummey,  2 
Dist.  389. 

234  Winlack  v.  Geist,  107  Pa.  297. 

23s    Act  170S,  I  Sm.  L.  70,  4  Purd.  §§1-4,  p.  4524. 

236  Knapp  V.  Miller,  133  Pa.  275. 

237  Keating  v.  Phila.  Trust  Co.,  13  W.  N.  C.  62. 

238  McCurdy  v.  Potts,  2  Dall.  98;  Baker  v.  King,  18  Pa.  138;  Miller 
V.  Zufall,  113  Pa.  317;  Arnold  v.  Pfountz,  117  Pa.  103;  Irwin  v.  Patchen, 
164  Pa.  SI ;  Walton  v.  Pollock,  2  Dist.  617. 

239  Gotshall  V.  Langdon,  16  Super.  Ct.  158. 

240  McGrew  v.  Foster,  113  Pa.  642. 

241  Schuylkill  Nav.  Co.  v.  Farr,  4  W.  &  S.  362. 

242  Lewis  V.  Carsaw,  15  Pa.  34;  King  v.  Baker,  25  Pa.  187;  Weitzel 
V.  Marr,  46  Pa.  463;  Waldron  v.  Haupt,  52  Pa.  408;  Rtfener  v.  Bowman, 
53  Pa.  313;  Vanderslice  v.  Donner,  26  Super.  Ct.  319;  Greber  v.  Kleck- 
ner,  2  Pa.  289;  Woodward  v.  Tudor,  81 J^  Pa.  382;  Collins  v.  Beatty,  148 
Pa.  63.    See  Busch  v.  Calhoun,  14  Super.  Ct.  578. 
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ejectment.^*'  And  where  a  sheriff,  who  had  levied  under  a  fi.  fa., 
left  the  property  in  the  hands  of  two  persons,  strangers  to  the 
writ,  who  gave  him  a  receipt  under  seal  therefor,  by  which  they 
agreed  to  redeliver  it  at  a  time  fixed  (it  seems,  the  day  of  sale), 
at  the  defendant's  house,  and  authorizing,  on  failure  of  their 
undertaking,  a  confession  of  judgment  in  their  names,  for  the 
debt  and  costs  of  the  suit,  and  the  costs  of  the  writ,  and  after- 
wards, the  plaintiff  consenting  to  a  postponement  of  the  sale 
until  a  subsequent  period,  the  time  of  delivery  of  the  property 
was  extended  by  indorsement  on  the  receipt,  until  that  period; 
but  before  the  day  of  sale  arrived,  the  defendant  carried  off  the 
property  into  another  county;  it  was  held,  that  trespass  would 
not  lie  by  the  sheriff  against  the  latter,  though  the  suit  was  com- 
menced after  the  expiration  of  the  time  agreed.^**  Giving  an 
alleged  trespasser  a  horse  and  wagon  and  barn,  to  get  in  and 
thresh  grain,  the  title  to  which  is  in  dispute,  does  not  make  a 
party  a  cotrespasser.^*"  Though  technically  the  breach  of  close, 
in  trespass,  is  the  principal  injury,  yet,  it  is,  for  the  most  part, 
only  nominal,  the  asportation,  which  is  the  substantial  one,  being 
laid  only  as  matter  of  aggravation;  hence,  the  existence  and 
breach  of  a  close  must  be  proved,  if  laid.^*°  But  an  amendment, 
omitting  the  quaere  clausum  f  regit,  introduces  no  new  substantive 
cause  of  action,  and  may  be  made  on  appeal  from  arbitrators 
awarding  no  cause  of  action.^*'  A  defendant  is  liable  in  trespass, 
for  the  seizure  of  the  plaintiff's  goods  by  the  sheriff,  in  pursu- 
ance of  directions  given  by  his  attorney,  retained  generally  to 
conduct  the  suit,  but  without  any  special  authority  as  to  the  tres- 
pass complained  of.^*'  Where  goods  sold,  to  be  paid  for  in  a 
note,  are  taken,  before  the  note  is  tendered,  from  the  store  of 

243  Vanderslice  v.  Donner,  26  Super.  Ct.  319. 

244  Lewis  V.  Carsaw,  15  Pa.  34.  Before  an  actual  levy,  the  sheriff  has 
no  such  right  as  will  support  trespass  against  a  stranger,  for  a  removal  of 
the  defendant's  goods ;  the  writ  gives  him  a  power  to  levy,  but  not  a 
possession  in  law.    Cluley  v.  Lockhart,  59  Pa.  376. 

-■45    Heintzman  v.  Divil,  11  Pa.  264. 

246  This  rule  of  law  is  altered  by  Act  20  April,  1846,  §6,  P.  L,.  411, 
4  Purd.  §2,  p.  4824,  whereby  it  is  provided  that  in  trespass  quare  clausum 
fregit  et  de  bonis  asportatis,  the  plaintiff  may  recover  the  value  of  the 
goods,  and  damages  for  the  taking  and  detention,  if  entitled  thereto, 
though  he  fail  to  show  title  or  right  of  possession  to  the  land. 

247  Mechanics'  Insurance  Co.  v.  Spang,  5  Pa.  113, 

248  Gillingham  v.  Clark,  i  Phila.  51. 
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the  vendors,  by  a  drayman,  acting  without  authority  from  the 
vendee,  and  to  whom  they  are  delivered  by  the  porter  of  the 
vendors,  without  instruction,  and  by  mistake,  the  vendors  have 
a  constructive  possession,  which  will  enable  them  to  maintain 
trespass  against  the  sheriff,  for  seizing  them  on  a  writ  of  foreign 
attachment,  on  the  day  of  their  delivery  at  the  forwarding  house, 
at  which  they  were  left  by  the  drayman.^*'  In  an  action  of  tres- 
pass against  the  sheriff,  for  selling  the  plaintiff's  goods  under  a 
judgment  against  A.,  where  the  plaintiff  claimed  to  have  pur- 
chased the  goods  under  a  former  execution  against  A.,  and  to 
have  left  them  in  A.'s  hands,  it  was  held  not  error  in  the  judge 
to  charge  the  jury  that,  if  the  plaintiff  had  bought  the  goods  for 
A.,  and  with  A.'s  money,  the  defendant  was  not  entitled  to  a 
verdict.^^"  A  sheriff  cannot  maintain  trespass  against  a  defend- 
ant, for  selling  or  otherwise  disposing  of  property,  after  an  exe- 
cution is  issued,  but  before  levy.^'^  When  there  is  a  spark  of 
evidence  it  should  not  be  excluded  from  the  jury;  therefore, 
where,  on  a  question  as  to  whether  two  defendants  had  become 
trespassers  ab  initio,  by  unlawful  dealings  with  a  stray,  and  dis- 
tinct subsequent  acts  of  misfeasance  are  proved  as  to  one,  it  is  not 
error  for  a  judge  to  submit  general  evidence  of  concert  between 
him  and  the  other  defendant  to  the  jury,  as  against  the  latter.^^* 
To  maintain  trespass,  the  plaintiff,  whether  the  property  be  real 
or  personal,  must  be  in  actual  possession,  or  he  must  have  the 
right  of  taking  possession,  at  the  time  of  the  trespass.^^'  There- 
fore the  action  cannot  be  maintained  if  the  defendant  was  in 
possession  of  the  locus  in  quo  when  the  alleged  trespass  was  com- 

24P    Lelar  v.  Brown,  15  Pa.  213. 

250  Walter  v.  Gernant,  13  Pa.  515. 

251  Lewis  V.  Carsaw,  15  Pa.  34. 

252  Fitzwater  v.  Stout,  16  Pa.  22.  The  court  is  not  bound  to  submit 
a  question  to  the  jury,  on  insufficient  evidence;  the  doctrine  that  where 
there  is  a  scintilla  of  evidence,  it  must  be  submitted  to  the  jury,  has  been 
exploded.  Howard  Express  Co.  v.  Wile,  64  Pa.  201 ;  Elliott  v.  Lycoming 
County  Mutual  Insurance  Co.,  66  Pa.  22;  Cunningham  v.  Smith,  70  Pa. 
450.    See  Chap.  25,  §8,  Vol.  2,  p.  982. 

253  Addleman  v.  Way,  4  Yates  218;  Zell  v.  Ream,  31  Pa.  304;  Weitzel 
V.  Marr,  46  Pa.  463;  Becker  v.  Smith,  59  Pa.  469;  Wilworth  v.  Canfield, 
76  Pa.  150;  Glass  v.  Black,  91  Pa.  418;  McGrew  v.  Foster,  113  Pa.  642; 
Wolf  v.  Wolf,  158  Pa.  126;  Vanderslice  v.  Donner,  26  Super.  Ct.  319; 
9  Vale  2641 1,  26440, 
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mitted.^^^  But  if  one  acquires  title  to  property  after  levy  and 
before  sale,  he  can  maintain  an  action  of  trespass  against  the 
sheriff  for  selling  his  property  as  that  of  another.^^' 

Even  in  replevin  by  such  owner,  the  writ  would  be  quashed, 
as  against  the  officer,  though  it  would  be  otherwise  as  to  a  pur- 
chaser at  the  sheriff's  sale;  as  to  him,  however,  trespass  can- 
not be  maintained,  for  participating  merely  as  purchaser,  al- 
though he  may  know  of  the  illegality  of  the  sale,  or  that  the 
goods  did  not  belong  to  the  defendant;  to  render  him  liable,  he 
must  have  aided,  advised  or  abetted  the  trespass.^"^  To  con- 
stitute trespass  by  an  officer  who  executes  an  attachment,  a 
manual  handling  of  the  property,  or  taking  possession,  need 
not  be  proved ;  any  unlawful  exercise  of  authority  over  it,  against 
the  owner's  will,  to  his  exclusion,  is  sufficient. ''^^  If  a  capias 
were  maliciously  and  oppressively  sued  out,  case  was  the  remedy 
before  the  abolition  of  the  distinction  between  case  and  trespass ; 
trespass  would  not  lie  for  suing  it  out  and  arresting  under  it.^°' 
Of  course,  the  action  would  now  be  trespass. 

Whatever  the  nature  of  the  interest  in  the  land  may  be,  it  is, 
in  general,  necessary  that  it  should  actually  be  vested  in  posses- 
sion, at  the  time  when  the  wrong  was  done,  the  rules  in  relation 
to  constructive  possession  not  applying  to  real  property  ;^^^  hence, 
an  heir,  devisee  or  lessee  cannot  have  trespass  vi  et  armis  until 
an  actual  entry  upon  the  premises  descended,  devised  or  leased; 
nor  can  a  landlord,  after  having  leased  to  another,  reserving  rent, 
and  parted  with  the  entire  possession.''^"  The  property  in  a 
highway  is  in  the  owner  of  the  land  over  which  it  is  laid  out, 
who  can  maintain  trespass  against  one  who  depastures  his  cattle 
therein,  or  does  any  other  damage  which  is  not  necessary  to  the 

254  Collins  v.  Beatty,  148  Pa.  65. 

255  Kitchen  v.  McCloskey,  150  Pa.  zl^i- 

256  Ward  V.  Taylor,  i  Pa.  239. 

257  Paxton  V.  Steckel,  2  Pa.  95 ;  Kellam  v.  Janson,  17  Pa.  467. 

258  Farmers'  Bank  v.  McKinney,  7  W.  214. 

259  Addleman  v.  Way,  4  Yeates  218;  Shank  v.  Mundorf,  2  Bro.  106; 
Zell  V.  Ream,  31  Pa.  304.  Possession  under  an  equitable  title  is  sufficient 
to  maintain  trespass.    McCurdy  v.  Potts,  2  Dall.  98. 

260  Torrence  v.  Irwin,  2  Yeates  210;  Greber  v.  Kleckner,  2  Pa.  289; 
Williams  v.  Dougherty,  6  Phila.  156;  Townsend  v.  Underbill,  19  Phila. 
412;  Metzger  v.  Jackson,  16  Montg.  180;  Vanderslice  v.  Donner,  26  Super, 
Ct.  319. 
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right  of  passage,  or  to  the  amendment  of  the  way.^^^  The  actual 
possession  of  any  tenant,  even  of  the  lowest  description,  pro- 
vided he  be  not  the  mere  servant  or  bailiff  of  the  owner,  is  suf- 
ficient to  support  the  action.^^^  But  the  actioil  of  trespass  to 
recover  treble  damages,  given  by  the  statute,^*^  for  cutting  trees, 
can  be  maintained  only  by  the  owner  of  the  land,^"  such  action, 
however,  lies  as  well  where  the  land  is  seated  as  unseated.^°° 

The  plaintiff  in  trespass,  as  well  as  in  ejectment,  may  recover 
upon  his  prior  possession,  against  a  person  showing  no  title  ;^'*'' 
but  cannot  maintain  the  action  against  one  who  has  a  better  title 
to  the  possession  than  himself;  and  so,  a  tenant  at  sufferance, 
cannot  bring  trespass  against  his  landlord,  for  expelling  him  from 
the  land.^^'  Every  entry  upon  the  premises  of  another,  without 
his  permission,  or  under  a  void  license,  is  in  law  a  trespass  ;^°' 
even  on  a  warrant  to  search  for  stolen  goods,  with  just  cause  to 
suspect  they  are  in  the  particular  house,  if  none  be  found,  the 
party  is  a  trespasser  ;^°'  so,  a  person  entering  under  an  authority 
in  law,  will,  by  an  abuse  of  that  authority,  render  himself  a  tres- 
passer ab  initio.^^"  Trespass  quaere  clausum  fregit  will  not  lie 
between  joint  tenants,  tenants  in  common  and  parceners;  unless 
one  disturb  the  other  in  the  possession  ;^^^  but  a  tenant  in  com- 
mon of  an  easement  may  maintain  trespass  against  his  cotenant, 
where  there  has  been  an  actual  ouster.^^^     In  trespass  by  one 

261  Lewis  V.  Jones,  i  Pa.  336;  Chambers  v.  Furry,  i  Yeates  167; 
Wheelock  v.  Puellhart,  158  Pa.  359.  See  Wilson  v.  Philadelphia  and  Read- 
ing Railroad  Co.,  S  W.  N.  C.  185.  And  trespass  lies  against  supervisors 
who  appropriate  fences  for  the  repair  of  highways.  Nelson  v.  Ehret,  4 
Kulp  337. 

262  Com.  Dig.  "Trespass,"  B.  i ;  6  Bac.  Abr.  567. 

263  Act  29  March,  1824,  §3,  8  Sm.  L.  283,  4  Purd.  §2,  p.  4755. 

264  Tammany  v.  Whittaker,  4  W.  221. 

26s  Houston  V.  Sims,  12  Pa.  195.  Either  the  court  or  jury  may  treble 
the  damages.  Wells  v.  Anthony,  16  Pa.  254.  But  the  court  will  not  do 
so,  unless  it  appear  that  the  jury  have  given  single  damages  only. 
Hughes  V.  Stevens,  36  Pa.  320. 

266  3  Taunt,  547;  i  East  244;  Bigelow  v.  Lehr,  4  W.  377. 

267  Overdeer  v.  Lewis,  i  W.  &  S.  90;  Adams  v.  Adams,  7  Phila.  160. 

268  Hobbs  v.  Geiss,  13  S.  &  R.  418-9. 

269  Hobbs  v.  Geise,  13  S.  &  R.  419. 

270  Kissecker  v.  Monn,  36  Pa.  313. 

271  Filbert  v.  HoflF,  42  Pa.  97;  Bennet  v.  Bullock,  35  Pa.  364;  Trauger 
V.  Sassaman,  14  Pa.  514. 

272  Trauger  v.  Sassaman,  14  Pa.  514.  And  see  McGill  v.  Ash,  7  Pa. 
397;  Bennet  v.  Bullock,  35  Pa.  364;  Critchfield  v.  Humbert,  39  Pa.  427. 
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congregation  against  another,  for  inclosing  a  space  in  front  of 
the  church  as  a  graveyard,  evidence  is  admissible  on  the  part  of 
the  plaintiffs  of  an  offer  on  their  part,  to  the  defendants,  of  half 
a  lot  purchased  by  the  plaintitts  for  a  graveyard,  to  show  that 
there  was  no  necessity  for  the  encroachment.^'^  If  two  persons 
own  adjoining  lots,  lying  below  the  grade  of  the  street  on  which 
they  front,  and  one  of  them  wish  to  grade  up  to  the  street,  he 
must  so  fill  up  his  own  lot  that  the  earth  will  not  pass  over  his 
line  upon  the  other  lot;  and  where  the  owner  of  the  latter  had 
built  a  wall  and  erected  a  house  on  it,  within  his  own  line,  the 
former  can  neither  build  to  the  wall,  nor  throw  earth  against  it ; 
and  if  he  do  so,  he  is  responsible  in  damages.  Even  if  no  injury 
were  done  to  the  wall,  the  plaintiff  would  still  be  entitled  to 
nominal  damages  for  covering  up  his  land  between  his  line  and 
the  wall  of  his  house;  and  where  the  wall  was  cracked  and  in- 
jured by  piling  earth  against  it,  he  was  entitled  to  damages  for 
the  injury  done.^'* 

If  the  land  entered  is  improved,  the  plaintiff  cannot  rest  on 
his  title,  he  must  show  actual  possession;  but  if  the  land  is  un- 
improved, possession  will  be  presumed  to  accompany  the  title; 
and  this  constructive  possession  will  support  the  title.^'^  The 
right  to  sell  at  a  stall  in  a  market  does  not  give  the  lessee  a  suf- 
ficient legal  possession  to  maintain  an  action  of  trespass  for 
depriving  him  of  the  use  of  the  stall.^'^  Nor  can  one  claim  to 
be  in  legal  possession  who  is  keeping  house  for  her  brother  with 
permission  from  him  to  raise  vegetables  or  flowers  on  the  prem- 
ises.^^'  Likewise  an  action  will  be  quashed  brought  by  an 
executor  who  avers  that  another  executor  is  in  possession,  but 
does  not  state  whether  his  possession  is  that  of  an  executor,  or 
in  his  own  right  and  adversely  to  the  plaintiff  executor.^'* 
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274  Hutchinson  v.  Schimmelfelder,  40  Pa.  398. 

27s  Wilkinson  v.  Connell,  158  Pa.  126;  Irwin  v.  Patchen,  164  Pa.  51; 
Tustin  V.  Sammons,  23  Super.  Ct.  175 ;  Baker  v.  King,  18  Pa.  138 ;  Bechtel 
V.  Rhoads,  3  S.  &  R.  333 ;  8  Vale  26420. 

276  Strickland  v.  Pennsylvania  R.  Co.,  154  Pa.  348. 

277  Mulberry  v.  Carrier,  18  Super.  Ct.  51. 

278  Hazelbacker  v.  Clipper  Coal  Co.,  158  Pa.  393. 

279  Crawford  v.  Forest  Oil  Co.,  208  Pa.  s;  Payne  v.  Ulmer,  i  Leg. 
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£g.  The  defense,  (r) 

The  defendant  may  shield  himself  by  showing  title  and  pos- 
session in  a  third  party.^'°  But  he  cannot  set  up  want  of  title  in 
the  plaintiff  without  showing  a  better  title  in  himself.^'"  A  tres- 
passer has  no  standing  to  dispute  the  allegation  in  a  trespass 
statement  by  a  husband  and  wife,  that  she  is  the  sole  owner  of  the 
property.*'^ 

30.  Set-off. 

It  is  a  rule  of  wide  application  that  a  judgment  founded  on  a 
contract  cannot  be  set  off  against  a  judgment  founded  on  a 
tort."^  "This  rule,"  says  Scott,  P.  J.,  "will  not  always  be  fol- 
lowed if  the  judgment  in  tort  does  not  involve  intentional  injury. 
But  when  it  is  wilful,  there  is  no  reason  why  the  party  who  re- 
covered a  judgment  in  tort  may  not  set  it  off  against  the  judg- 
ment of  the  tort  feasor  himself  in  another  suit,  although  based 
upon  contract.  It  is  quite  a  different  case  when  the  tort  feasor 
applies  to  set  off  his  judgment  in  contract  against  his  own  tres- 
pass. He  has  no  equity  against  his  own  wrong;  less  so  when  it 
is  wilful  than  otherwise.  Such  equity  may  exist  when  a  de- 
fendant, against  whom  the  set-off  is  proposed,  would  be  de- 
prived of  his  right  to  claim  exemption. "^*^  Again,  when  the 
judgments  are  entered  in  different  actions,  but  grow  out  of  the 
same  relations  and  circumstances,  the  court  will  order  one  to  be 
be  set  off  against  the  other. ^^*  "Thus,  if  the  judgments  are 
both  founded  on  contract,  prima  facie  the  set-off  should  be  al- 
lowed, and  probably  the  same  presumption  should  prevail  where 
one  or  both  judgments  may  be  in  tort  but  of  a  kind,  such  as 
damage  from  negligence,  which  does  not  involve  the  element  of 
wilful  injury.""'®    Each  case  depends  on  its  own  facts."'" 
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V.  Vockroth,  3  Dist.  150;  Riehl  v.  Vockroth,  i  Dist.  80. 

283  Ziegenfuss  v.  Cyphers,  19  Dist.  854;  I^eitz  v.  Hohman,  207  Pa.  289; 
Ehrhart  v.  Esbenshade,  21  Dist.  658. 

284  Chapman  v.  Griffith,  19  Dist.  855. 

285  Mitchell,  C.  J.,  Leitz  v.  Hohman,  207  Pa.  289,  291. 

286  Higgins  V.  Dunkleberger,  9  Dist.  gi ;  Bosche  v.  Maurer,  5  C.  C.  2x5; 
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The  decision  of  the  common  pleas  refusing  to  set-off  one  judg- 
ment against  another  may  be  reviewed  on  appeal,  which  brings 
up  the  whole  case  for  consideration  on  its  merits.^'' 

31.  Consideration  of  the  case  by  the  jury. 

When  the  case  is  submitted  to  the  jury  it  is  not  good  practice 
to  give  a  statement  of  any  kind  to  them,  especially  if  the  evi- 
dence is  conflicting  and  the  claim  for  damages  is  simple  and 
can  be  easily  kept  in  mind.''*'  But  if  a  statement  in  a  trespass 
case  is  sent  and  no  exception  is  taken  and  no  request  is  made  to 
place  it  on  the  notes,  a  later  exception  and  request  will  not 
avail.'''' 

III.    Damages. 

32.  Damages  for  personal  injuries,  (s) 
a.  Mortification  to  the  feelings. 

In  fixing  the  damages  various  elements  and  considerations  may 
enter  into  the  problem.  This  mortification  to  the  feelings  or  per- 
sonal humiliation  resulting  from  a  tort  is  a  legitimate  element 
for  consideration  in  fixing  the  damages. ^'"'  A  passenger  who  is 
illegally  ejected  from  a  street  car  is  not  limited  to  the  damages 
sufficient  to  compensate  him  for  his  trouble,  inconvenience  and 
expense,  but  is  entitled  to  substantial  damages.^'^  If  there  has 
been  an  actual  loss,  the  damages  must  be  compensatory  for  false 
imprisonment  or  for  trespass  in  improperly  ejecting  a  plaintiff 
from  a  car.  They  include  in  addition  to  actual  expenses  compen- 
sation for  loss  of  time,  interruption  of  business,  bodily  or  mental 
suffering,  humiliation  and  injury  for  feelings.^'^  And  such 
damages  are  clearly  included  in  the  general  claim  for  damages 

s    9  Vale  26562;  6  Vale  17890. 
Ramsey's  Appeal,  2  W.  230;  Matthews  v.  Russell,  17  C.  C.  590;  Windle 
V.  Moore,  10  W.  N.  C.  387 ;  Gunn  v.  Dickey,  14  W.  N.  C.  274 ;  Ehrhart  v. 
Esbenshade,  21  Dist.  658. 

287  Leitz  V.   Hohman,   207   Pa.   289;   Horton  v.    Miller,  44   Pa.  256; 
Aber's  Petition,  18  Super.  Ct.  no. 

288  Welliver  v.  Penna.  Canal  Co.,  23  Super.  Ct.  79. 

289  Ibid. 

290  Seechrist  v.  Jahn,  11  Super.  Ct.  59. 

291  Laird  v.  Pittsburgh  Traction  Co.,  166  Pa.  4;  Baltimore  R.  Co.  v. 
Bambrey,  2  Mona.  icp. 

292  Duggan  V.  Bait.  &  Ohio  R.  Co.,  159  Pa.  248;  Perry  v.  Pittsburgh 
Union  Pass.  R.  Co.,  IS3  Pa.  2z(> ;  Mihalyik  v.  Klein,  22  Super.  Ct.  193. 
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'■and  other  wrongs"  committed  by  the  defendant  against  the 
plaintiff.'^^ 

In  an  action  of  trespass  vi  et  armis,  for  an  assault  and  battery 
upon  the  plaintiff,  with  a  knife,  the  jury  may,  if  they  believe 
that,  the  attack  was  wanton  and  unprovoked,  and  with  a  deadly 
weapon,  give  exemplary  or  even  vindictive  damages.^'*  The 
defendant  in  an  action  of  trespass  had  fired  a  gun,  loaded  with 
shot,  among  a  crowd  of  boys,  who  nightly  surrounded  his  house 
to  annoy  him  with  tumult,  undeterred  by  his  remonstrances, 
and  the  plaintiff  was  injured  by  the  missile.  It  was  held, 
that  the  plaintiff  was  not  entitled  to  vindictive,  but  only  to  actual 
compensatory  damages.  Where  there  is  a  reasonable  excuse 
for  the  defendant,  arising  from  the  provocation  or  fault  of  the 
plaintiff,  but  not  sufficient  to  justify  entirely  the  act  done,  there 
can  be  no  exemplary  damages,  and  the  circumstances  of  mitiga- 
tion must  be  applied  to  the  actual  damages.  If,  making  due  al- 
lowance for  the  infirmities  of  human  temper,  the  defendant  has 
a  reasonable  excuse  for  the  violation  of  the  public  order,  then 
there  is  no  foundation  for  exemplary  damages,  and  the  plaintiff 
can  claim  only  compensation.^"^  But  exemplary  damages  may 
be  given  in  trespass,  whenever  there  has  been  oppression,  out- 
rage or  vindictiveness  on  the  part  of  the  trespasser,  and  where 
there  is  such  evidence,  the  jury,  and  not  the  court,  are  to  deter- 
mine whether  it  is  a  proper  case  for  exemplary  damages.^'' 

b.  When  action  is  against  several  persons  jointly. 

Where  this  action  is  brought  against  several  persons  jointly, 
for  the  same  act,  the  damages  must  be  jointly  assessed,  though 

293  Butler  V.  Stockdale,  ig  Super.  Ct.  98. 

294  Porter  v.  Seiler,  23  Pa.  424. 

29s  Robison  V.  Rupert,  23  Pa.  523.  The  court  will  not  aside  a  verdict, 
on  account  of  the  smallness  of  the  damages,  though  they  have  instructed 
the  jury  that  they  may  give  exemplary  damages.  Kennedy  v.  Way, 
Bright.  186. 

296  Nagle  V.  Mullison,  34  Pa.  48.  If  it  be  a  case  for  compensation  only, 
it  is  error  to  instruct  the  jury  that  they  may  give  vindictive  damages. 
Amer  v.  Longstreth,  10  Pa.  148;  Amer  v.  Longstreth,  10  Pa.  145;  Seely 
V.  Alden,  61  Pa.  302;  Pittsburgh,  Chicago  and  St.  Louis  R.  v.  Lyon,  123 
Pa.  140;  Lynch  v.  Troxell,  207  Pa.  162;  Zimmerman  v.  Bonzar,  i  Mona. 
341;  Chatelin  v.  Wyandotte  Gas  Co.,  9  North.  134;  Reed  v.  Vastine,  i 
Northumb.  115;  Lyster  v.  Bitner,  7  Phila.  348;  Blair  IrDn  &  Co.  v.  Lloyd, 
I  Walk.  158. 
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they  sever  in  pleading,  or  one  have  suffered  judgment  by  default, 
and  the  trial  proceed  upon  a  venire  tarn  quam.^'^  Mr.  Starkie^"* 
lays  it  down,  that  "if,  in  an  action  against  A.  and  B.,  the  plaintiff 
proceeding  for  several  trespasses,  but  cannot  show  that  A.  and 
B.  were  concerned  in  all  of  them,  he  must  elect  to  proceed  on 
those  only  which  they  committed  jointly ;  or,  if  he  choose  to  pro- 
ceed in  respect  of  any  trespass  committed  by  A.  alone,  B.  will 
be  entitled  to  a  verdict  of  acquittal."  "For  this  he  refers,"  says 
Kennedy,  J.,^'°  "to  a  nisi  prius  decision  of  Lord  Kenyon,  in 
Sedley  v.  Sutherland,^""  which  seems  to  sustain  him.  So,  in 
Nicoll  V.  Glennie,^"^  it  was  held,  that  a  plaintiff  in  trover  could 
not  recover  against  several  defendants,  for  several  conversions 
of  the  same  goods ;  but  in  order  to  fix  all  the  defendants,  he  must 
prove  a  joint  conversion  by  all,  and  if  the  evidence  showed  sepa- 
rate conversions,  he  must  take  his  verdict  against  those  defend- 
ants only  who  were  parties  to  one  conversion,  and  all  the  other 
defendants  must  be  found  not  guilty.  Doubtless,  many  powerful 
reasons  may  be  advanced  in  support  of  this  latter  doctrine;  and, 
perhaps,  the  better  opinion  is,  that  the  plaintiff  can  have  judgment 
but  for  one  of  the  sums  assessed  as  damages.  I,  however,  do 
not  intend  to  express  any  definite  opinion  on  the  point;  but  am 
decidedly  of  opinion,  that  after  a  plaintiff,  either  in  trespass 
or  trover,  against  two  or  more  defendants,  has  been  permitted, 
without  objection,  to  give  evidence  showing  that  they  had  sev- 
erally committed  two  or  more  trespasses  or  conversions,  the  jury, 
if  they  credit  the  evidence,  may  give,  and,  unless  the  plaintiff 
by  his  election  dispense  with  it,  ought  to  give,  a  verdict 
finding  them  guilty,  severally,  and  assessing  the  damages 
severally  according  to  the  evidence;  after  which,  the  plaintiff, 
although  it  may  be,  that  he  cannot  have  judgment  against  them 
severally,  according  to  the  finding  of  the  jury,  yet  has  a  right  to 
make  his  election,  and  to  say  for  which  of  the  sums  assessed  as 
damages  he  will  take  judgment,  against  whomsoever  of  the  de- 
fendants it  may  be  found,  if  he  will,  at  the  same  time,  enter  a 
nolle  prosequi  against  all  the  other  defendants.    This  course  is 

297  Bohun  V.  Taylor,  6  Cow.  313. 

298  Starkie  on  Evidence,  part  IV,  p.  1441. 

299  Weakly  v.  Royer,  3  W.  464. 

300  Sedley  v.  Sutherland,  3  Esp.  202. 

301  Nicoll  V.  Glennie,  i  M.  &  S.  588. 
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fully  sustained  by  Rodne  yv.  Strode,^"^  where,  in  trespass  against 
three  defendants,  the  jury  found  them  all  guilty  jointly,  but  sev- 
ered the  damages,  and  the  plaintiff  entered  a  nolle  prosequi 
as  to  two  of  the  defendants,  and  took  judgment  against  the  third, 
according  to  the  finding  and  assessment  of  the  jury;  this  judg- 
ment being  given  in  the  king's  bench,  was  affirmed  on  error  in 
the  exchequer  chamber,  and  finally  in  the  house  of  lords.  The 
same  principle  is  established  in  Walsh  v.  Bishop,^"^  which  was 
also  affirmed  on  error,  and  laid  down  by  Tidd.""* 

Says  Justice  Trunkey :  "In  trespass  all  the  defendants  are  alike 
guilty,  each  is  liable  for  the  damages  sustained  without  regard 
to  the  different  degrees  or  shades  of  guilt;  the  damages  are  not 
divisible,  and  the  verdict  should  be  for  one  amount  against  all 
the  defendants,  for  such  sum  as  the  most  culpable  ought  to  pay. 
This  rule  has  few  exceptions.  However,  when  exemplary  dam- 
ages are  claimed  against  a  defendant,  his  interest  must  be  con- 
sidered. Two  persons  may  be  liable,  one  for  punitive  damages 
and  the  other  only  for  compensatory.  As  where  the  plaintiff  was 
arrested  by  a  police  officer,  and  another,  one  acting  in  good  faith 
and  the  other  maliciously,  the  true  criterion  of  damages  is  the 
whole  injury  which  the  plaintiff  ascertained  from  the  joint  tres- 
pass. In  such  case,  if  the  plaintiff  means  to  get  exemplary  dam- 
ages, he  should  proceed  against  the  party  which  ought  to  be 
punished  in  that  way."^°' 

Proof  of  separate  trespasses,  not  committed  with  a  common 
design  or  for  a  common  purpose,  and  without  concert,  will  not 
authorize  a  joint  recovery ;  a  plaintiff,  therefore,  in  order  to  gain 
a  verdict  against  several  defendants  as  joint  trespassers  must 
prove  they  acted  in  concert.'"^ 

302  Carth.  20. 

303  Crcf.  Car.  239,  243. 

304  Tidd  896.  And  see  Chambers  v.  Lapsley,  7  Pa.  24;  Smith  v. 
Bradley,  16  L.  I.  188. 

30s    McCarthy  v.  DeArmit,  99  Pa.  63,  72. 

306  Little  Schuylkill  Nav.  Co.  v.  Richards,  57  Pa.  142;  Bard  v.  Yohn, 
26  Pa.  482 ;  Leidig  v.  Bucher,  74  Pa.  67 ;  Howard  v.  Union  Traction  Co., 
19s  Pa.  391;  Wiest  v.  Electric  Traction  Co.,  200  Pa.  148;  Goodman  v. 
Coal  Township,  206  Pa.  621;  Mellersh  v.  Eden,  13  Dist.  13;  Seely  v. 
Alden,  61  Pa.  302;  Little  Schuylkill  Nav.  R.  v.  French,  8i*  Pa.  366; 
Gallagher  v.  Kemmerer,  144  Pa.  509.  In  Magee  v.  Pa.  Schuylkill  Valley 
R.  Co.,  13  Super.  Ct.  187,  Rice,  P.  J.,  said:  "In  general  where  two  or 
more   persons   act   independently   in   producing   an   injury,  they  are  not 
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When  an  action  is  brought  against  more  than  one  for  a  wrong 
done,  if  it  turn  out  on  the  trial  that  only  one  was  concerned, 
the  plaintiff  may  recover  as  if  such  one  had  been  sued  alone.^" 

A  person  who  was  illegally  evicted  from  a  street  car  and  ar- 
rested by  a  police  officer  at  the  request  of  the  company's  con- 
ductor, sued  both  the  company  and  the  officer  and  recovered 
verdicts  in  both  cases.  The  company  paid  the  judgment  against 
it,  whereupon  the  officer  filed  a  petition  to  have  the  judgment 
against  him  satisfied  of  record,  which  was  granted,  as  there  was 
only  one  trespass.^^^ 

In  Derosa  v.  Hamilton  Judge  Simonton,  after  reviewing  the 
cases,  said  that  "the  real  principal  which  underlies  the  decisions 
is  that  a  plaintiff  can  have  but  one  satisfaction  for  a  trespass, 
and,  where  the  amount  of  damage  to  which  he  is  entitled  is  in- 
definite and  uncertain,  it  will  be  assumed,  at  least  in  the  absence 
of  careful  expression  to  the  contrary,  that  when  he  has  accepted 
payment  from  one  or  more  co-trespassers,  he  has  been  satisfied  in 
full."  3"a 
An  unsatisfied  judgment  against  a  joint  trespasser,  sued  sep- 

jointly  liable  for  the  combined  results  of  their  act,  and  the  fact  that  it  is 
dijfficult  to  determine  the  relative  proportion  of  injury  caused  by  each  is 
not  a  sufficient  reason  for  holding  them  jointly  liable." 

307  Laverty  v.  Vanarsdale,  65  Pa.  507;  Shaughnessy  v.  Pittsburgh,  48 
P.  L.  J.  437;  Yost  V.  Yost,  23  Lane.  L.  Rev.  180.  See  also  Wiest  v.  Elec- 
tric Traction  Co.,  200  Pa.  148,  and  Harris  v.  Richardson,  lo  Dist.  460. 

313  Dicken  v.  Balbach,  9  Dist.  449.  A  suit  was  brought  by  a  father 
and  son  against  a  railroad  company  and  a  special  police  officer  in  its 
service  as  joint  tort  feasors.  A  nonsuit  was  entered  in  favor  of  the 
company  on  the  ground  that  the  officer  was  not  acting  within  the  scope  of 
his  authority,  and  judgment  was  entered  against  the  officer.  The  supreme 
court  could  not  reverse  the  judgment  of  nonsuit  though  of  opinion  that 
the  officer  was  acting  within  the  scope  of  his  authority.  The  court, 
through  Justice  Brown,  thus  reasoned:  "If  the  defendants  are  jointly 
liable  in  this  joint  action  against  them,  the  same  jury  must  pass  upon 
their  liability,  and  there  can  be  but  one  verdict  on  which  judgment  can  be 
entered  against  them.  If  the  nonsuit  cannot  be  disturbed,  and  if,  on 
the  other  hand  improperly  entered,  on  the  ground  that  there  was  no  lia- 
bility on  the  part  of  that  defendant,  if  we  reverse  the  judgment  refusing 
to  take  it  off,  how  can  we  award  a  procedendo?  In  this  joint  action  the 
plaintiffs  now  have  one  verdict,  which  neither  they  nor  the  defendant  ask 
to  have  disturbed,  and  they  cannot  have  another  in  it."  Higby  v.  Pennsyl- 
vania R.  Co.,  209  Pa.  452. 

313a    3  Dist.  404,  409. 
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arately,  is  not  a  bar  to  a  suit  against  his  cotrespasser  ;^^*  nor  is 
the  taking  out  execution  and  levying  it  on  the  body  of  the  de- 
fendant first  sued,  a  bar  to  such  second  suit.'"  Trespasses  com- 
mitted by  more  than  one  are  joint  and  several;  and  the  tres- 
passers may  be  sued  severally,  though  the  plaintiff  can  recover 
but  one  satisfaction;  he  may  severally  proceed  to  judgment 
against  all,  and  have  his  election  de  melioribus  damnis,  unless  he 
has  actually  received  satisfaction  from  one.'^*  The  finding  must 
be  against  all  the  defendants ;  but  an  irregularity  in  this  may  be 
cured  by  entering  a  nolle  prosequi  in  the  supreme  court  after 
error,  or  below,  on  the  record  being  remanded  for  that  purpose.^^^ 
Where  only  one  defendant  has  pleaded,  the  effect  of  going  to  trial 
as  to  the  defendant  who  alone  entered  a  plea,  is  equivalent  to  the 
entry  of  a  nolle  prosequi  as  to  the  others,  and  execution  can 
only  be  taken  out  as  to  the  defendant  pleading.'^* 

c.  Action  does  not  abate  by  death  of  trespasser,  but  is  not  assign- 
able.(t) 

As  we  have  seen  by  statute  a  right  of  action  may  survive  the 
death  of  a  person  caused  by  the  negligence  of  another,'^*  but  as 
the  right  is  strictly  personal,  it  cannot  be  assigned.  The  general 
doctrine  is,  therefore,  both  in  law  and  equity,  a  right  of  action  for 
a  pure  tort  is  not  assignable.'^" 

d.  Practice   when   both   compensatory   and   punitive   damages   are 
given,  (u) 

In  an  action  for  trespass  if  the  jury,  under  instructions 
from  the  court,  find  for  the  plaintiff  a  specific  amount  for  com- 
pensatory damages  and  another  amount  for  punitive  damages, 
the  court  may  enter  judgment  for  the  plaintiff  on  the  verdict  for 
the  compensatory  damages  and  judgment  non  obstante  veredicto 

t    9  Vale  26469. 
u    9  Vale  26559. 

314  Kennedy  v.  Philipy,  13  Pa.  408. 

315  Sheldon  v.  Kibbe,  3  Conn.  214. 

316  Kennedy  v.  Philipy,  13  Pa.  408. 

317  Ward  V.  Taylor,  i  Pa.  240. 

318  Breidenthal  v.  McKenna,  14  Pa.  160. 

319  Sensenig  v.  Pennsylvania  R.  Co.,  229  Pa.  168;  Shoemaker  v.  Keely, 
2  Dall.  213;  Sommer  v.  Wilt,  4  S.  &  R.  19;  O'Donnel  v.  Seybert,  13  S.  & 
R.  54 ;  Marsh  v.  Western  N.  Y.  &  R.  Co.,  204  Pa.  229. 

320  Chap.  XXXI,  §23. 
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for  the  defendant  on  the  punitive  damages,  although  no  point 
was  reserved  on  the  record.'^^ 

e.  Compensatory  damages  in  other  cases. 

It  is  contrary  to  the  policy  of  this  state  to  allow  a  party,  in 
ordinary  cases,  any  compensation  for  his  expenses  in  providing 
counsel  to  advise  upon  and  try  his  case;'^^  thus,  where  subse- 
quently to  the  commencement  of  an  action,  the  debt  was  paid,  but 
the  plaintiff  claimed  for  costs  and  expenses  at  law  and  equity, 
counsel  fees,  etc.,  and,  under  the  charge  of  the  court,  the  jury 
found  a  verdict  for  only  nominal  damages,  the  court  refused 
a  motion  for  a  new  trial.^^^  In  an  amicable  action  on  the  case, 
brought  to  test  the  respective  rights  of  the  parties  to  a  division 
wall,  which  had  been  wrongfully  used  by  the  defendant,  the 
damages  should  be  merely  compensatory;  it  being  error  to  in- 
struct the  jury  that,  if  there  was  a  wanton  invasion  of  the  plain- 
tiff's rights,  they  were  not  confined  to  the  actual  damages  done.^^* 
When  the  claim  of  a  plaintiff  in  an  action  is  only  for  com- 
pensatory damages,  and  is  not  founded  on  the  animus,  but  on 
the  acts  of  the  defendant,  it  is  immaterial  whether  the  defendant 
did  or  did  not  know  the  extent  of  the  injury  that  he  was  com- 
mitting.'^^ And  in  an  action  against  the  proprietors  of  a  news- 
paper, for  neglect  to  insert  an  advertisement  of  a  public  sale  of 
real  estate,  for  which  they  received  payment  in  advance,  in  the 
absence  of  fraud,  the  measure  of  damages  is  the  price  paid  for 
the  publication  of  such  advertisement;  speculative  damages  can- 
not be  recovered.'^^ 

The  measure  of  damages  for  the  breach  of  an  executory  verbal 
contract  to  lease  to  the  plaintiff  a  farm  for  a  year,  on  shares,  is 
the  value  of  his  share  of  the  probable  yield  from  the  farm  and 
stock,  less  all  expenses  incident  to  his  farming  operations  except 
the  value  of  his  own  and  his  wife's  services.'^** 

f.  Interest. 

If  the  defendant  has  not  wrongfully  trespassed  or  withheld 

321  Gedusky  v.  Rubinsky,  8  Dist.  lo. 

322  Good  V.  Mylin,  8  Pa.  51 ;  Porter  v.  English,  i  Phila.  85. 

323  Murphy  V.  Jarvis,  i  Phila.  84. 

324  Amer  v.  Longstreth,  10  Pa.  145. 
323  Wheatley  v.  Chrisman,  24  Pa.  298. 
326  Eisenlohr  v.  Swain,  35  Pa.  107. 

326a    Bailey  v.  Kline,  21  Dist.  873.    See  Wolf  v.  Studebaker,  65  Pa.  459. 
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the  property  or  money  of  the  plaintiff,  or  has  obtained  no  ad- 
vantage by  the  wrong,  has  been  guilty  of  no  fraud,  and  especially 
if  his  liability  is  founded  wholly  on  statute  containing  no  pro- 
vision for  interest,  it  should  form  no  part  of  the  damages, 
either  as  law  or  by  discretion  of  jury.'^'  Again,  while  lapse  of 
time  between  the  date  of  the  injury  and  the  date  of  trial  may  be 
considered  by  jury  in  finding  the  damages  that  may  be  recov- 
ered in  an  action  ex  delicto,  yet  the  plaintiff  is  not  entitled  to 
interest  on  his  damages  from  the  time  they  accrued.'^'  But 
interest  will  be  allowed  in  some  cases  as  compensation  for  de- 

lay.329 

Indeed,  an  allowance  of  interest  for  delay  "is  always  proper 
in  an  action  of  trespass  if  the  damages  are  complete  when  the 
trespass  occurs,  but  in  an  action  for  personal  injuries,  where  the 
plaintiff  is  allowed  to  recover  for  all  damages  suffered  up  to 
the  time  of  the  trial,  there  is  no  reason  for  allowing  this  addi- 
tional item  of  damages. "^^°  And  if  this  sum  has  been  allowed, 
but  remitted  by  the  plaintiff,  its  allowance  will  serve  no  ground 
for  a  new  trial.^^^ 

g.  Costs,  (v) 

Where  the  action  tried  is  trespass  to  the  person,  or  to  real 
property,  if  the  verdict  be  under  40s.,  the  plaintiff  will  recover  no 
more  costs  than  damages,  unless  the  defendant  have  justified 
the  trespass ;  and  in  our  practice,  where  the  defendant  has  justi- 
fied in  his  evidence,  without  having  pleaded  a  justification,  or 
even  given  notice  of  it  (in  a  word,  without  regard  to  the  form  of 
the  plea)  he  will  be  obliged  to  pay  costs.^^^  The  forty  shillings 
damages  in  trespass,  to  entitle  the  plaintiff  to  recover  full  costs, 
are  to  be  estimated  in  Pennsylvania  currency,  and  are  equal  to 
five  dollars  and  thirty-three  cents.'''  But  where  the  injury  is  to 
a  personal  chattel,  the  law  as  to  costs  is  different."*    And  if  the 
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plaintiff  lay  his  damage  at  more  than  one  hundred  dollars,  and 
recover  less  than  that  sum,  he  is  entitled  to  costs,  without  having 
filed  an  affidavit  on  the  institution  of  the  suit.'^°  The  reason  is 
that  the  Act  of  1814,  giving  jurisdiction  to  justices,  in  trespass 
and  trover,  does  not  render  those  actions  subject,  in  every  par- 
ticular, to  the  provisions  of  the  Act  of  1810,  but  only  such  parts 
of  it  are  adopted  as  are  necessary  to  carry  them  on  before  alder- 
men and  justices  of  the  peace.^^'  Where  this  action  is  brought 
against  several  defendants,  who  sever  in  their  pleas,  and  a  ver- 
dict is  found  in  favor  of  any  of  them,  those  who  obtain  a  ver- 
dict will  be  entitled  to  their  costs  against  the  plaintiff.^" 

33.  Damages  to  property,  (w) 
a.  For  trespass  to  land. 

It  may  be  stated  at  the  outset  that  damages  must  not  be  specu- 
lative, profits  only  are  recoverable  when  they  are  reduced  to  a 
certainty,  and  the  opinions  of  witnesses,  whether  expert  or  not, 
are  not  to  be  received  as  to  the  amount  of  damages.'^^* 

In  setting  forth  the  rules  that  apply  to  real  property  there 
can  be  no  recovery  for  acts  done  to  realty  prior  to  the  inception 
of  the  plaintiff's  title.^^'  In  the  case  of  an  ordinary  trespass 
in  which  the  injury  to  the  land  is  not  of  a  permanent  character, 
the  measure  of  damages  is  the  cost  of  restoring  the  property  to 
its  former  condition  and  compensation  for  the  loss  of  its  use.^^' 
A  more  general  rule  is  the  cost  of  remedying  the  injury,  unless 
exceeding  the  value  of  the  land  injured,  in  this  case  the  value 
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of  the  land  becomes  the  measure  of  damages.'*"  If  land  is  in- 
jured by  the  erection  of  a  bridge,  water  pipes  or  other  structures, 
then  the  measure  of  damages  is  the  difference  in  its  market 
value  immediately  before  and  afterward.'*^  The  same  rule  has 
been  applied  to  measure  the  injury  of  surface  water  that  has 
run  on  another's  land.^*^ 

Let  us  now  take  some  of  the  more  specific  cases  of  injury  to 
land.  Many  of  them  relate  to  the  wrongful  use  of  water  courses 
and  sewers.  The  measure  of  damages  to  realty  by  an  overflow 
of  water  from  a  defective  highway  or  the  pollution  of  a  stream 
is  the  actual  injury  to  the  property,  to  the  health,  trade,  use  of 
water  or  other  real  consequence  to  the  owner  capable  of  estima- 
tion, and  the  decrease  in  its  rental  value.'*'  The  same  rule  ap- 
plies to  the  wrongful  maintenance  of  a  sewer,'**  or  gas  pipes.'*' 
For  the  wrongful  deposit  of  coal  dirt,  rubbish  and  the  like  on  the 
land  of  another,  the  measure  of  damages  is  the  cost  of  removing 
them  and  restoring  the  land  to  its  former  condition,  and  the  par- 
tial or  total  loss  of  its  use  and  enjoyment.'*'  If,  however,  the 
cost  of  removal  and  restoration  would  be  greater  than  the  injury 
were  the  deposit  suffered  to  remain,  then  the  measure  of  damages 
would  be  the  difference  between  the  market  value  of  the  land 
before  and  after  making  the  deposit.'*^  For  an  injury  to  a 
party  wall  by  cutting  holes  and  inserting  beams  therein,  the 
measure  of  damages  is  a  proper  compensation  to  the  owner  for 
the  permanent  use  of  it;'*'  and  for  an  unlawful  obstruction  of  a 
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public  road  by  a  contractor;  the  measure  of  damages  is  the  cost 
of  removing  the  obstruction.'*^ 

Damages  resulting  to  another  from  the  natural  and  lawful  use 
of  his  land  by  the  owner,  are  in  the  absence  of  malice  or  neg- 
ligence damnum  absque  injuria.'^"  This  rule  has  been  applied 
to  coal  miners,  relieving  them  from  the  injurious  consequences 
of  the  acidulated  water  drained  from  their  mines,  which  through 
gravity  flows  off  their  lands  upon  other  lands  or  into  streams 
which  are  thereby  contaminated  and  rendered  unfit  and  injuri- 
ous for  domestic  use.''^  The  rule,  however,  does  not  protect  the 
manufacturers  of  coke.  Therefore,  if  one  is  thus  engaged  in 
manufacturing  coke  from  coal  not  mined  by  himself,  he  is  liable 
for  damages  for  a  substantial  injury  to  the  crops  and  soil  of  an 
adjoining  form  caused  by  the  smoke  and  vapors  emitted  from 
his  ovens  as  a  necessary  incident  of  their  operation."^^  While 
such  a  business,  conducted  in  a  careful  manner  on  an  appropriate 
site  will  not  be  enjoined  in  equity ,°°^  one  who  is  substantially 
injured  is  entitled  to  redress  at  law.'^*  The  measure  of  damages 
for  such  an  injury  to  crops  is  the  actual  loss  of  them,  and  for 
any  permanent  impairment  of  productiveness  of  the  soil,  and  the 
resulting  loss  in  value  of  the  farm.^'^  Again,  such  a  manufac- 
turer is  liable  like  any  other  pollution  of  a  stream  of  water  as 
an  incident  of  washing  slack  while  preparing  coke  for  market.'"* 

In  seeking  to  ascertain  the  money  damage  the  courts  guard 
against  guesses  as  facts  of  loss.  Thus  a  witness  was  asked  the 
amount  of  damage  done  to  a  specific  property  from  the  smoke 
arising  from  coke  ovens.  The  appellate  court  held  that  the 
question  should  have  been  excluded  "because  it  called  for  no  fact, 
but  for  a  lumping  estimate  which  opened  the  way  for  the  witness 
to  introduce  considerations  that  had  no  place  in  the  adjustment 
of  damages."'*' 
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b.    For  the  use  of  water,  (x) 

In  diverting  water,  if  this  be  done  to  an  extent  materially 
lessening  its  flow  even  without  actual  injury  to  a  lower  riparian 
proprietor  damage  is  legally  imputed  as  this  is  an  infringement 
of  a  right;  and  if  no  other  damage  could  be  established  the 
party  whose  right  is  thus  infringed  is  entitled  to  nominal  dam- 
3ggg  358  gy^  ^Yie  lower  proprietor  cannot  recover  special  dam- 
ages because  it  interfered  with  the  water  power  on  his  land, 
if,  at  the  time  covered  by  the  action,  no  mill  existed  on  his  land 
or  other  means  for  utilizing  the  power,  or  he  had  given  no  notice 
of  his  intention  to  avail  himself  of  it.'^'  The  true  rule  of  dam- 
ages, in  such  a  case,  is  to  estimate  the  injury  sustained  from  the 
diversion  of  the  water  in  the  use  of  the  land  for  the  purposes 
to  which  it  was  devoted,  or  for  which  it  would  have  been  used 
but  for  the  refusal  of  the  defendant,  on  notice,  to  discontinue 
the  diversion.^^" 

In  an  action  for  flooding  the  plaintiff's  coal  mine,  it  was  held, 
that  the  measure  of  damages  was  the  actual  injury  sustained  in 
delay,  loss  of  time,  damage  to  machinery,  etc.,  and  if  the  mine 
was  irreclaimable,  then  the  value  of  the  estate  and  property; 
but  merely  speculative  profits  supposed  to  have  been  lost  could 
not  be  included;  it  was,  therefore,  error  to  instruct  the  jury, 
that  "if  the  mine  was  rendered  entirely  useless,  then  the  profits 
that  might  have  been  made  out  of  the  coal  would  be  a  fair 
basis  for  estimating  damages."'^^  In  another  case,  it  was  held 
not  error,  to  instruct  the  jury  that  one  could  not  trespass  upon 
another's  rights,  and  allege  in  defense  that  there  was  no  market 
for  the  property  taken,  or  that  it  was  on  that  account  of  less 
value ;  the  jury  being  also  instructed  that  the  measure  of  damages 
was  the  full  and  fair  value  of  the  property ;  that  if,  at  the  time  of 
the  trespass,  the  market  was  depressed,  too  much  importance 
should  not  be  given  by  them  to  that  fact,  and  that  to  the  tres- 
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passer  must  be  meted  out  an  assessment  in  damages  commensur- 
ate to  the  injury  he  had  done.^^^  The  plaintiff  may  recover  his 
damages  up  to  the  date  of  the  trial,  on  giving  fifteen  days'  prior 
notice  to  the  defendant,  or  his  attorney,  of  the  intention  to  make 
such  a  claim. ^"^  In  trespass  quaere  clausum  fregit,  the  jury  may 
assess  damages  for  a  consequential  injury;  as  for  an  injury  sus- 
tained by  the  plaintiff  in  his  crop,  by  reason  of  the  defendant 
driving  away  his  laborers.'**  But  they  cannot  give  consequential 
damages,  in  trespass  for  carrying  away  goods,'°°  except  in  the 
shape  of  interest  on  their  value  from  the  taking  to  the  time  of  the 
verdict.  In  an  action  of  trespass  for  seizing  a  model  of  New 
York,  which,  prior  to  its  being  levied  on  by  the  sheriff,  had  been 
distrained  upon  for  rent,  and  which  the  sheriff  detained  twenty- 
seven  days,  the  jury  gave  $1,000  damages;  and  the  court,  con- 
sidering the  jury  misled  by  the  supposed  profits  from  the  exhibi- 
tion of  the  model,  granted  a  new  trial  for  excessive  damages.'*" 

"The  diverting  of  a  stream,"  Says  Chief  Justice  Fell,'***  "with- 
out paying  or  securing  compensation  to  a  lower  riparian  owner 
is  a  trespass,'**"  and  where  the  injury  is  of  a  permanent  char- 
acter, there  may  be  a  recovery  on  that  basis  and  the  depreciation 
in  value  of  the  land  injured  is  a  proper  measure  of  damages."  '**° 

c.  By  tenant  for  distress,  (y) 

If  a  tenant  brings  an  action  of  trespass  for  an  excessive  dis- 
tress, and  another  at  common  law  for  a  wrongful  seizure  of  his 
goods  on  a  groundless  claim  for  rent,  and  the  two  cases  are 
tried  together,  the  court  should  distinguish  clearly  the  measure 
of  damages  in  the  first  case  as  distinguished  from  that  in  the 
second.'*^ 
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d.  For  injury  done  by  mistake,  ignorance  or  mere  negligence,  (z) 

In  trespass  if  the  injury  is  committed  through  mistake,  ignor- 
ance or  mere  neghgence,  the  measure  of  damages  is  compensa- 
tion.'°*  In  such  a  case  the  cost  of  remedying  the  injury  is  the 
measure,  unless  this  exceeds  the  value  of  the  thing,  in  that  case 
its  value  becomes  the  measure.''"  If  the  damages  be  for  unhar- 
vested  ice  having  no  value  at  that  time  and  place,  the  measure 
of  damages  is  its  value  at  the  nearest  market  having  due  regard 
for  the  cost  of  transportation,  loss  from  shrinking,  etc.''° 

e.  For  injury  by  cutting  timber,  (aa) 

In  trespass  for  felling  and  removing  timber  the  plaintiff's 
right  to  recover  damages  under  the  act  of  1824^'^  will  not  be  de- 
feated by  a  descriptive  unperfected  warrant  for  the  land,  prior 
to  a  perfected  warrant  under  which  the  plaintiff  claims  title.'^^ 

In  an  action  of  trespass  for  cutting  timber,  if  only  single  dam- 
ages are  found  by  the  jury,  the  court  may  at  its  discretion  double 
or  treble  them.'^^*  Says  Justice  Dean:  "While  trespass  is  a 
common  law  action,  the  infliction  of  penalty  is  purely  statutory; 
and  the  statute  does  not  expressly  or  by  implication,  put  upon 
the  jury  the  duty  of  imposing  the  penalty;  it  simply  directs  that 
the  trespasser  shall  be  liable  to  pay  to  the  owner  treble  the  value 
of  timber  cut.  Whether  the  penalty  should  be  imposed  depends 
upon  the  wrongfulness  of  the  injury;  the  wrongfulness  may  be 
determined  by  the  law  alone,  or  it  may  be  a  mixed  question  of 
law  and  fact ;  and  the  court  may  in  fixing  the  penalty,  leave  ques- 
tions of  fact  on  conflicting  evidence  to  the  jury,  or  it  may  itself 
determine  them."  "^^ 

The  act  of  1824,  imposing  a  penalty  of  treble  damages  on  any 
one  cutting  and  converting  to  his  own  use  timber  growing  on  the 
land  of  another  without  his  consent,  was  intended  to  prevent  the 
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careless  and  willful  cutting  of  another's  timber.''^"  Therefore,  if 
A  is  misled  by  B  as  to  the  extent  of  his  claim  whereby  B  cuts 
and  converts  to  his  own  use  timber  growing  beyond  his  line,  A 
cannot  recover  treble  damages.*'^*  And  the  measure  of  damages 
for  timber  thus  cut  by  mistake  is  its  value  and  also  compensation 
for  use  of  the  land  occupied  in  removing  it,  and  any  other 
actual  loss  sustained  by  the  plaintiff.*'^®  But  if  one  cuts  timber 
beyond  his  line  solely  through  his  own  ignorance  he  is  liable  in 
treble  damages,  though  the  purchaser  is  not,  unless  he  knew  of 
the  trespass.^"'  Nor  is  the  superintendent  of  a  limited  partner- 
ship personally  responsible  for  the  cutting  of  timber  at  the  in- 
stance of  the  partnership  unless  he  authorized  it  or  was  a  par- 
ticipator.^'^s  Nor  can  the  plaintiff  recover  treble  damages  if  he 
consented  to  the  removal  of  the  timber.''^*' 

As  the  plaintiff  has  both  a  common  law  and  statutory  remedy, 
if  he  elects  the  latter  he  is  bound  by  the  test  of  damages  pre- 
scribed by  it.'"'  This  is  "the  value  of  the  timber  cut  by"  the  de- 
fendant "ascertained  by  the  price  of  such  timber  in  the  vicinity." 
This  means  its  value  as  timber,  and  not  its  value  with  reference 
to  the  land  on  which  the  trees  grew.^'^^  Furthermore  when 
judgment  has  been  entered  on  the  verdict  the  time  for  trebling 
the  damages  has  passed.  The  judgment  may  be  set  aside  on  ap- 
plication, to  permit  the  court  to  treble  the  damages,  but  while  it 
remains  in  force  the  damages  are  thereby  settled.'^^'' 

f.  For  injury  committed  by  several  independently,  (bb) 

When  an  injury  as  a  whole  to  lands  is  the  consequence  of  in- 
dependent acts  of  trespass  on  the  part  of  two  or  more  persons, 
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each  act  is  a  distinct  cause  of  action  for  the  portion  of  the  in- 
jury resulting  from  it,  and  together  do  not  constitute  a  joint 
trespass.  The  defendants  are,  therefore,  liable  separately  for 
the  results  of  their  own  act  though  difficult  of  exact  ascertain- 
ment.^'^ In  Little  Schuylkill  Co.  v.  Richards,^'*  the  injury  was 
caused  by  filling  a  mill  dam  with  deposits  of  coal  from  different 
mines.  "The  defendant's  liability,  therefore,  began  with  the  act 
on  their  own  land,  and  they  were  responsible  for  the  conse- 
quences, and,  as  the  negligent  act  was  separate  and  independent 
of  the  acts  of  the  other  miners,  it  was  several  when  committed, 
and  did  not  become  joint,  because  the  general  consequences  were 
united.""" 
34.  Suit  does  nof  abate  by  death  of  trespasser. 

The  difficulty  of  ascertaining  with  mathematical  exactness  the 
proportion  of  damages  caused  by  each  tort  feasor  is  not  ground 
for  denying  the  plaintiff  the  right  to  recover  a  substantial  sum. 
Evidence  which  reasonably  tends  to  show  the  relative  proportion, 
and  is  the  best  evidence  of  which  the  case  is  susceptible  is  suf- 
ficient to  warrant  submission  of  the  question  to  the  jury  under 
appropriate  instructions.^'*  If  the  evidence  of  substantial  dam- 
ages is  insufficient,  the  plaintiff  may  recover  nominal  damages."' 

"No  action  or  right  of  action  for  mesne  profits,  or  for  trespass 
against  property,  real  or  personal,  shall  abate  by  reason  of  the 
death  of  the  person  liable  therefor,  but  suit  may  be  brought  and 
recovery  had  against  the  personal  representatives  of  such  de- 
ceased person;  and  if  such  death  occur  after  suit  brought,  the 
personal  representatives  may  be  substituted  for  the  decedent,  and 
said  suit  prosecuted  to  judgment,  and  the  estate  of  such  de- 
ceased person  shall  be  liable  to  the  same  extent  as  if  he  were 
living.""* 

a.  May  be  assigned. 

Before  the  act  of  1834,"'*  an  action  did  not  lie  against  an  ad- 
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ministrator  for  a  trespass  of  his  intestate."*''  An  action  of  tres- 
pass, therefore,  for  forcibly  seizing  a  vessel  on  the  high  seas  was 
abated  by  the  defendant's  death  before  judgment  ;"*•=  likewise  if 
the  defendant  died  while  an  action  of  trover  was  pending  against 
him,  it  did  not  survive  against  his  personal  representatives.^'*** 
Now,  where  a  wrong  has  enured  to  the  benefit  of  the  wrong-doer, 
or  has  increased  the  assets  in  the  possession  of  his  representa- 
tives, it  has  generally  survived  against  them.^'*^  The  act  of 
1869,  above  given,  wrought  no  change  in  the  previous  law,  and 
has  been  declared  useless  legislation.^"'  Since  that  time  an  ac- 
tion of  ejectment  by  a  life  tenant  to  recover  a  life  estate  with  no- 
tice of  a  claim  for  mesne  profits  does  not  abate  by  the  plaintiff's 
death  pending  the  suit,  and  his  administrator  or  executor  may 
be  substituted,  who  may  prosecute  the  action  and  recover  dam- 
ages and  costs.*'*^ 

An  action  for  damages  for  negligence  resulting  in  injury  to 
property,  may  be  assigned.*'*''  In  North  v.  Turner,*'*'  the  court, 
after  declaring  that  there  could  be  no  assignment  for  some  in- 
juries, as  the  law  then  existed,  added,  "but  this  does  not  hold 
with  respect  to  a  trespass  committed  against  a  party's  goods,  the 
remedy  for  which  survives  to  the  personal  representative  by  the 
statute  4  Edw.  Ill,  Chap.  7,  which  clearly  shows  that  such  a 
cause  of  action  is  separable  from  the  person  of  the  owner,  and 
it  cannot  be  doubted  that  it  would  pass  by  a  commission  of  bank- 
ruptcy, for,  before  actual  recovery  of  damages  for  the  trespass, 
the  property  in  the  goods  themselves  remains  in  the  original 
owner,  or  those  who  represent  him."  *'*J 

Again,  a  personal  injury  may  now  be  assigned,  and  if  the  in- 
jured person,  after  bringing  his  suit,  assigns  his  claim  and  subse- 
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quently  dies,  his  personal  representative  is  entitled  to  continue  the 
action  and  the  defendant  cannot  set  up  his  assignment  as  a  de- 
fense.*'*'' 

35.  Procedure  Act  of  1887  does  not  affect  statutes  of  limitation  relat- 
ing to  tort's,  (cc) 

As  we  have  seen,  the  procedure  act  of  1887  in  no  way  aflfects 
the  statute  of  limitations ;  hence,  it  follows  that  the  distinctions 
between  the  different  kinds  of  wrongs  must  still  be  observed  so 
far  as  the  above  statute  fixes  different  periods  for  redress  for 
their  commission.  Thus,  if  a  person  was  maliciously  prosecuted, 
trespass  on  the  case  was  the  proper  remedy  against  which  the 
statute  of  limitations  did  not  begin  to  run  until  six  years  after 
the  cause  of  action  arose;  whereas,  if  trespass  vi  et  armis  were 
the  proper  remedy,  the  statute  would  bar  the  action  after  two 
years.*^® 

a.  Its  operation  in  some  cases. 

The  running  of  the  statute  has  been  considered  in  a  chapter 
devoted  to  that  subject.^"*  It  may  be  mentioned  here,  however, 
that  if  the  owner  of  coal  land  has  no  knowledge  that  a  trespasser 
is  taking  coal  therefrom,  the  statute  does  not  begin  to  run 
against  him  until  the  time  of  actual  discovery,  or  when  this  was 
reasonably  possible.^^^  Again,  if  the  defendants  in  such  an 
action  q.  c.  f .  have  occupied  the  land  in  such  a  manner  as  to 
give  them  title  under  the  statute  of  limitations,  the  plaintiff  can- 
not so  amend  his  statement  as  to  recover  on  other  land.^'" 
Such  an  amendment  introduces  a  new  cause  of  action.'*^  But  if 
a  husband  and  wife  are  seized  of  land  under  a  conveyance  to 
both,  his  failure  to  bring  suit  for  trespass  within  six  years  even 
when  he  might  sue  alone,  cannot  deprive  her  of  the  same  right."* 
In  an  action  of  trespass  for  damages  against  a  city  caused  by 
changing  the  grade  of  a  street,  the  statute  does  not  begin  to  run 
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against  one  who  is   injured  thereby  until  the   actual  physical 
change  occurred.'" 

36.  Action  of  trespass  as.  a  means  of  trying  a  title. 

The  right  exists  to  bring  trespass  for  an  original  tort  for  the 
purpose  of  trying  title,  and  the  judgment  in  such  an  action  has 
the  same  effect  on  the  question  of  title  as  a  judgment  in  eject- 
ment.''° 

IV.    Trespass  for  Wrongful  Conversion  of  Property. 

37.  For  what  in  general  it  lies.(dd) 

Prior  to  the  act  of  1887  the  action  of  trover  and  conversion 
lay  for  the  recovery  of  damages  for  the  wrongful  conversion  of 
personal  property,  whether  consisting  of  merchandise,  money, 
bonds,  notes,  title  deeds  or  any  other  chattel,  merely  personal 
in  which  a  man  had  a  valuable  property.  It  was  founded  on 
the  supposition  that  the  chattel  came  into  the  defendant's  pos- 
session by  finding,  and  that  he  afterwards  converted  it  to  his 
own  use;  but  the  allegation  of  finding  was  a  fiction,  and  the  con- 
version only  was  the  material  and  traversible  allegation.  This 
action,  which  is  now  entirely  covered  by  trespass,^^^  reaches  all 
cases  where  one  man  has  obtained  the  goods  of  another,  by 
any  means,  and  has  sold  or  used  them,  without  the  assent  of  the 
owner,  or  has  refused  to  deliver  them,  on  demand.^^*  It  is  con- 
fined to  the  conversion  of  personal  property,^*®  and  does  not  lie 
for  injuries  to  land  or  other  real  estate,  even  by  a  severance  of  a 
part  from  the  freehold,  unless  there  be  also  an  asportation;^'" 
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and  trespass  where  the  interest  in  the  property  is  in  reversion  is 
the  only  remedy.^'^  But  if,  after  severance  from  the  freehold, 
as  in  the  case  of  trees,  the  property  severed  may  be  taken  away, 
or,  if  coals  dug  from  a  pit  be  afterwards  thrown  out,  trover 
formerly  but  now  trespass  lies  by  a  person  having  the  right  and 
possession,  against  a  mere  intruder  and  trespasser.''^  So,  where 
the  trunks  of  trees,  blown  down  by  a  tempest,  were  cut  and  car- 
ried away  by  a  tenant,  it  was  the  proper  remedy  for  the  owner  or 
lessor.'*'  It  lay  for  the  conversion  of  money  when  an  obligation 
exists  for  its  return,'**  but  not  for  the  balance  of  an  account 
received  by  a  defendant  as  agent  for  the  plaintiff;"'  nor  on  suit 
of  a  bank  against  a  depositor  who  has  unintentionally  overdrawn 
his  account;'*'  nor  for  the  recovery  of  a  debt  or  for  damages 
arising  from  the  breach  of  a  contract;'"  nor  for  money  de- 
posited with  a  stakeholder  on  an  illegal  wager.'** 

Trespass  will  not  lie  for  petroleum  or  carbon  oil,  which  has 
risen  naturally  with  the  water  from  salt  wells,  in  lands  leased  for 
the  manufacture  of  salt,  and  which  after  reaching  the  surface, 
has  been  separated  and  sold  by  the  lessees,'**  but  it  is  the  proper 
remedy  for  the  recovery  of  damages  for  oil  taken  from  land,*°° 
and  also  for  coal  mined  upon  and  carried  away  from  another's 
land  by  mistake.**'^  Trespass  also  lies  for  a  negotiable  certificate, 
indorsed  in  blank,  which  was  lost  by  the  plaintiff,  and  was  after- 
wards purchased  bona  fide,  and  for  a  full  and  valuable  considera- 
tion, by  the  defendant;  its  nonindorsement  specially  indorsed  by 
the  owner  was  said  to  be  not  such  carelessness  as  to  give  the 
finder  title.**^ 
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Where  ten  tons  of  iron  were  purchased  from  the  vendees  of 
the  state,  which  was  paid  for,  and  a  receipt  and  written  order 
given  on  the  state  agent  for  the  delivery  of  the  iron,  which  order 
was  never  presented,  and  the  iron  bought  was  not  separated  from 
the  rest;  and  the  residue  was  afterwards  purchased  by  another; 
in  an  action  of  trover,  brought  against  the  purchasers  of  the  re- 
mainder, for  the  first  lot  of  iron  sold,  by  its  purchaser,  it  was 
held,  that  from  failure  of  the  plaintiff  to  present  the  order,  and 
have  the  amount  purchased  separated  from  the  mass,  the  sale 
was  incomplete,  and  did  not  pass  any  such  title  to  him  as  would 
ground  an  action  of  trespass  to  recover  the  value  of  the  iron.*"^ 
And  where  one  has  been  hired  to  take  out  stone  from  the  quarry 
of  a  third  person,  by  a  party  who  has  contracted  with  a  turnpike 
company  to  ballast  a  portion  of  their  road,  he  has  no  such 
property  in  the  stones  quarried  by  him,  after  his  employer  has 
abandoned  his  contract,  as  would  enable  him,  after  leaving  pos- 
session, to  maintain  trover  therefor  against  the  agent  of  the 
company,  by  whose  order  the  stones  thus  quarried  had  been  sub- 
sequently placed  on  the  road.*"*  Nor  would  trover  lie  for  oil, 
stone,  gravel  and  other  products  taken  from  the  land  against  one 
who  has  an  actual  adverse  possession  under  claim  of  title.*"'  Nor 
can  a  receiver  of  partnership  effects  maintain  an  action  of  tres- 
pass in  his  own  name,  against  a  person  who  had  converted  as- 
sets of  the  firm,  before  his  appointment;  he  must  sue  in  the  name 
of  the  firm  in  whom  was  the  legal  right  of  action.*"® 

a.    Notes,  certificates  of  stock,  etc.(ee) 

Trespass  will  also  lie  for  a  note  misappropriated  by  a  broker 
who  has  given  no  consideration  except  a  credit  on  a  precedent 
debt  f''  likewise  for  a  note  paid  by  the  maker  which  the  holder 
refuses  to  deliver;*"^  for  negotiable  "oil  certificates"  similar  in 
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form  to  an  accepted  draft;*"*  for  certificates  of  stock,*^"  but  not 
if  they  are  put  into  the  possession  of  another  with  authority  to 
sell  and  he  has  sold  them."^ 

b.  Stolen  goods. 

Trespass  lies  for  the  recovery  of  stolen  goods  wherever  they 
can  be  found,*^^  nor  does  the  acquittal  of  the  defendant  in  a 
criminal  action  against  him  impair  the  plaintiff's  right  of  action.*^' 
And  the  action  will  also  lie  against  the  receiver  of  goods  stolen 
in  another  state  without  first  prosecuting  him  to  conviction.*^* 
Again  it  has  been  held,  that  if  the  plaintiff  had  caused  the  de- 
fendant to  be  indicted  for  larceny,  he  may,  pending  the  prosecu- 
tion, institute  his  civil  action  of  trover  for  the  goods,  which, 
however,  is  suspended  until  the  disposition  of  the  criminal  court 
suit.*^'  The  owner  of  stolen  goods  might  also  have  maintained 
trover  against  an  agent  who  has  disposed  of  them  and  refuses 
to  disclose  the  name  of  the  principal. *'^*  The  burden  of  proof  is 
on  the  holder  of  stolen  negotiable  securities  to  show  that  he  took 
them  in  the  usual  course  of  business  and  for  value. *^^ 

c.  Goods  in  legal  custody. (ff) 

Trespass  will  not  lie  for  the  recovery  of  goods  in  the  custody 
of  the  law,  for  example,  not  against  an  executor  for  goods  which 
came  lawfully  into  his  possession.*^'  But  if  the  property  alleged 
to  have  been  converted  wrongfully  was  under  levy  on  execution 
process,  and  the  transferee  purchases  the  judgment  from  which 

ff    I  Vale  2253,  27036. 

409  Keyser  v.  Rodgers,  50  Pa.  275. 

410  Thum  V.  Fisk,  12  W.  N.  C.  94. 

411  Robinson  v.  Hodgson,  "jz  Pa.  202. 

412  Robinson  v.  Hodgson,  73  Pa.  202. 

413  Lewis  V.  Shortledge,  i  W.  N.  C.  507.  But  this  rule  has  been 
changed  by  the  Negotiable  Instruments  Act. 

414  Brunner  v.  Griffith,  4  Dist.  640.  See  McClean  v.  Hertzog,  6  S.  & 
R.  154;  Burnside  v.  Miskelly,  5  W.  506;  Craig  v.  McHenry,  35  Pa.  120. 

415  Perdue  v.  Taylor,  146  Pa.  163., 

416  Sewall  V.  Lancaster  Bank,  17  S.  &  R.  285 ;  Neiler  v.  Kelley,  6g  Pa. 
403. 

417  Martin  v.  Megargee,  212  Pa.  558,  aflg.  13  Dist.  752;  Duffield  v. 
Miller,  92  Pa.  286.    See  Morris  v.  Fire  Association,  2  W.  N.  C.  183. 

418  Cummings  v.  Meaks,  2  Pitts.  490. 
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the  process  issued,  the  custody  of  the  law  is  released,  and  he 
might  have  maintained  trover  for  the  recovery  of  the  property.*^' 

d.    Bailed  goods.(gg) 

Trespass  may  be  maintained  by  the  bailor  or  lender  of  chattels 
against  the  bailee  for  their  vk^rongful  taking  and  use.*^"  And 
when  the  contract  for  the  leasing  of  a  sewing  machine  is  essen- 
tially a  contract  of  bailment,  the  owner  can  maintain  an  action  for 
the  bailee's  refusal  to  take  the  machine  on  default  of  payment 
of  the  purchase  money.*^^  A  carrier  also  is  liable  if  he  deliver 
the  goods  entrusted  to  him  to  the  wrong  person  however  inno- 
cently he  may  have  acted.*^^ 

Trespass  will  also  lie  by  the  bailor  of  goods  against  a  purchaser 
from  the  bailee  for  hire,*^'  unless  he  knowingly  allowed  the  prop- 
erty to  be  sold  for  the  bailee's  debts.*^*  He  may  also  maintain  his 
action  if  the  property  has  changed  its  form,  provided  its  identifi- 
cation is  complete,*^''  in  other  words,  the  bailor  may  follow  the 
fund  derived  from  the  unlawful  sale  of  his  property.*^®  A 
broker  with  whom  stock  has  been  deposited  to  secure  an  ad- 
vancement which  has  been  paid  has  no  right  to  pledge  it  with  an- 
other for  his  own  indebtedness  and  is  liable  for  its  value.*^^ 
Likewise  trover  lay  by  the  owner  of  a  chattel  against  one  who 
had  advanced  money  thereon  to  his  lessee  and  subsequently  sold 

gg    I  Vale  2299;  9  Vale  26443,  27042. 

419  McNair  v.  Wilcox,  121  Pa.  437. 

420  Horn  V.  Davis,  155  Pa.  57;  Etter  v.  Bailey,  8  Pa.  442;  Gilpin  v. 
Howell,  5  Pa.  41 ;  Andrews  v.  Wade,  6  At.  48 ;  Susquehanna  Boom  Co.  v. 
Rogers,  3  W.  N.  C.  478;  Harris  v.  Shaw,  17  Super.  Ct.  i;  Dixon  v. 
Owens,  21  Super.  Ct.  376;  Cadwallader  v.  Wagner,  7  Kulp  465;  Wilson  v. 
Prosser,  5  Kulp  471;  Gallagher  v.  Cohen,  i  P.  A.  Brown  43. 

421  Wheeler  &  Wilson  Mfg.  Co.  v.  Heil,  115  Pa.  487;  Horn  v.  Davis. 
ISS  Pa.  57.  A  sewing  machine  agent  who  takes  from  a  married  woman 
a  sewing  machine  and  money,  both  belonging  to  her  husband  and  without 
his  consent,  in  exchange  for  a  new  machine,  is  guilty  of  conversion  and  is 
liable  to  the  husband  in  damages,  nor  is  a  demand  for  the  return  of  the 
old  machine  necessary.    Rice  v.  Yocum,  155. 

422  Shenk  v.  Phila.  Steam  Propeller  Co.,  60  Pa.  109. 

423  Miller  Piano  Co.  v.  Parker,  155  Pa.  208. 

424  Greenhoe  v.  College,  144  Pa.  131. 
42s    Seller's  Estate,  11  Lane.  Bar  99. 

426  First  Nat.  Bank  of  Wellsborough  v.  Bache,  71  Pa.  213. 

427  Van  Voorhis  v.  Rea,  153  Pa.  19 ;  Garrison  v.  Bryant,  10  Phila.  474. 
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it  for  the  debt.*^'  Quite  as  clearly  if  merchandise  deposited  as 
collateral  security  for  notes  is  sold  before  their  maturity  without 
the  owner's  consent  or  subsequent  approval,  he  might  have  main- 
tained trover  therefor.*^* 

The  use  of  the  bailed  property  for  a  different  purpose  than 
was  intended  by  the  parties  is  a  technical  conversion,*^"  thus  if 
the  bailee  treats  the  property  as  his  own  ;*^^  or  hires  a  horse  to  go 
to  a  place  by  a  particular  way  and  he  goes  by  a  different  way 
and  the  horse  is  destroyed  by  fire;*'^  or  lends  the  bailor's  stock 
solely  for  the  bailee's  benefit.*^' 

The  failure  of  the  lessee  of  a  chattel  to  pay  the  rent  provided 
by  the  lease  amounts  to  a  conversion  and  an  action  will  lie.*^* 
And  as  a  bailee  has  no  power  to  deny  his  bailor's  title  and  set 
up  title  in  himself,  such  conduct  is  a  conversion;""  but  the  rule 
is  otherwise  if  the  superior  title  recognized  is  that  of  a  third 
party  who  has  claimed  the  property  while  it  was  in  the  bailee's 
possession.*^" 

If  the  owner  of  a  livery  stable  lets  out  a  horse  which  is 
killed  at  a  grade  crossing  by  the  joint  negligence  of  the  bailee 
and  the  railroad  company,  the  bailee's  negligence  cannot  be  im- 
puted to  the  owner  of  the  horse  thereby  preventing  him  from 
recovery  from  the  railroad  company.*''  Nor  is  one  of  two  joini 
bailees  liable  in  this  action  for  the  conversion  of  the  property 
by  the  other;*''  the  law  is  settled  that  the  act  of  a  tenant  in 
common  shall  not  prejudice  the  title  of  his  cotenant,  nor  charge 
him  with  a  tort.  It  is  otherwise  with  partners,  each  of  whom 
constitutes  the  other  a  general  agent  of  the  firm,  with  power  to 
bind  it,  not  only  by  his  contracts,  but  by  his  acts  within  the 

428  North  V.  Barr,  17  W.  N.  C.  425. 

429  Berg  V.  Foster,  42  L,.  I.  313. 

430  Persch  v.  Quiggle,  57  Pa.  247;  Brown  v.  Baker,  15  W.  N.  C.  60. 

431  Etter  V.  Bailey,  8  Pa.  442;  Gilpin  v.  Howell,  5  Pa.  41. 

432  Brown  &  Co.  v.  Baker,  15  W.  N.  C.  60. 

433  Persch  v.  Quiggle,  57  Pa.  247. 

434  Horn  V.  Davis,  15s  Pa.  57.  See  Wheeler  &  Wilson  v.  Heil,  115 
Pa.  487. 

435  Collins  v.  Bellefonte  Central  R.  Co.,  171  Pa.  243. 

436  King  V.  Richards,  6  Wh.  418 ;  Floyd  v.  Bovard,  6  W.  &  S.  7S ;  Mc- 
Clafferty  v.  Brady,  19  W.  N.  C.  553;  Susquehanna  Boom  Co.  v.  Rogers, 
3  W.  N.  C.  478. 

437  Gibson  v.  Bessemer  &  Lake  Erie  R.  Co.,  226  Pa.  198. 

438  White  V.  Demary,  2  N.  H.  546;  Mitchell  v.  Williams,  4  Hill  13. 
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scope  of  the  business;  it  has,  therefore,  been  decided,  that  the 
conversion  by  one  partner,  of  property  which  came  into  the  pos- 
session of  the  firm  on  partnership  account,  was  the  conversion  of 
all,  and  made  them  all  liable  in  trover.***  Where  certain  chattels 
were  bequeathed  by  A.  to  B.,  his  wife,  "for  her  own  proper  use, 
during  her  lifetime,"  remainder  over,  and  the  widow  married  C, 
who  died,  whereupon  the  latter's  executors  sold  the  chattels  to 
D.,  it  was  held,  that  trover  lay  by  B.  against  D.  to  recover  the 
chattels."" 

e.    Stranded  property. 

The  owner  of  the  land  on  which  property  is  stranded,  after 
notice  to  its  owner  to  remove  it,  and  neglect  or  refusal  to  do  so, 
may  disincumber  his  property  of  it,  by  casting  it  back  into  the 
stream;  but  he  has  no  right  to  appropriate  it  to  his  own  use. 
He  may  remove  it,  at  his  own  expense;  but  the  refusal  of  the 
owner  of  the  property  to  remove  it,  will  not  divest  the  right  of 
the  latter,  nor  bar  his  entry  to  reclaim  it;  he  may  resume  the 
ownership,  after  abandonment.  It  is  plain,  the  land  owner  has 
no  lien  on  property  cast  on  it  by  drift ;  and  where  the  owner  of 
the  latter  proves  his  property  and  there  is  a  conversion  of  it  by 
the  owner  of  the  land,  the  latter  is  liable  in  trover  for  damages.**^ 
Timber,  etc.,  carried  adrift,  continues  to  be  the  property  of  him 
who  owned  it  at  the  time  of  the  flood ;  when  stranded,  the  owner 
has  the  right  to  enter  on  the  land  and  remove  it;  but  he  is  not 
bound  to  do  so,  and  may  abandon  it,  without  incurring  respon- 
sibility for  injury  done  thereby;  and  it  would  seem,  that,  unless 
there  has  been  negligence,  the  owner  is  not  liable  for  damage 
done  by  it,  even  though  he  do  not  remove  it  after  notice  to  do 
so.«« 

38.    Against  whom  the  action  lies. 

Trespass  for  a  conversion  lies  against  a  corporation  as  well 
as  against  a  natural  person  ;*"  it  lies,  too,  against  executors,  on  a 

439  Nisbet  V.  Patten,  4  R.  120. 

440  Snyder  v.  Snyder,  10  Pa.  423. 

441  Forster  v.  Juniata  Bridge  Co.,  16  Pa.  393. 

442  Ibid.    See  Craig  v.  Kline,  65  Pa.  399 ;  Wendt  v.  Craig,  67  Pa.  424. 

443  McCready  v.  Guardians  of  the  Poor,  9  S.  &  R.  94,  102;  Foster  v. 
Essex  Bank,  17  Mass.  502-3. 
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conversion  by  their  testator,***  and  an  infant  was  liable  in  trover, 
although  the  goods  were  delivered  to  him  under  contract,  and 
although  they  were  not  actually  converted  to  his  own  use.**' 
It  has  been  held,  that  this  action  will  not  lie  against  an  infant, 
for  immoderately  using  a  horse  which  he  had  contracted  to  use 
moderately,  on  the  ground  that  the  action  could  only  be  supported 
on  the  contract;**^  nor  although  he  hired  the  horse  to  go  to  a 
place  agreed  on,  and  went  to  another  place,  in  a  different  direc- 
tion.**^ It  cannot  be  maintained  agiainst  a  servant,  who  has 
acter  by  his  master's  command,  unless  it  were  to  do  an  apparent 
wrong;  and  where  the  master's  case  depends  on  a  title,  as,  when 
the  command  is  given  under  color  of  a  right,  whether  valid  or 
not,  the  servant  will  be  excused.**'  Therefore,  where  the  man- 
ager of  a  nail  factory,  belonging  to  others,  refused  to  deliver  a 
machine,  the  property  of  the  plaintiff,  put  up  in  the  factory,  dur- 
ing the  period  of  his  management,  without  showing  that  the  re- 
fusal was  in  pursuance  of  instructions  from  his  employers,  trover 
was  supported  against  him.*** 

Trespass  for  a  conversion  will  not  lie  by  one  joint  tenant,  ten- 
ant in  common,  or  parcener,  against  his  companion,  for  a  thing 
still  in  his  possession,  because  the  possession  of  one  is  the  posses- 
sion of  both;  but  if  he  destroy  it,  the  other  may  maintain  the 
action  against  him.*^"    But  one  of  two  joint  owners  of  personal 

444  Schott  V.  Sage,  4  Phila.  87;  Terhune  v.  Bray,  i  Harrison  S3. 
An  action  against  executors  for  a  conversion  after  the  death  of  their 
testator,  is  a  personal  one.  Schott  v.  Sage,  4  Phila.  87.  Trover  lies 
against  an  assignee  for  the  benefit  of  creditors,  for  goods  fraudulently 
obtained  by  his  assignor.    Artman  v.  Walton,  34  L.  I.  13. 

445  Vasse  v.  Smith,  6  Cr.  226 ;  Fish  v.  Ferris,  5  Duer  49.  But  where  the 
substantive  ground  of  action  against  an  infant  is  contract,  though  stated 
as  inducement  to  a  supposed  tort,  the  plaintiff  cannot  recover.  Wilt  v. 
Welsh,  6  W.  9;  Penrose  v.  Curren,  3  R.  351. 

446  Jennings  v.  Rundall,  8  T.  R.  335. 

447  Penrose  v.  Curren,  3  R.  351 ;  Wilt  v.  Welsh,  6  W.  9. 

448  Mires  v.  Solebay,  2  Mod.  242.  Where  an  agent  has  received  pos- 
session of  a  chattel  from  his  principal,  a  refusal  to  deliver  it  to  the  true 
owner,  thus  explained,  is  not  per  se  evidence  of  a  conversion.  Cary  v. 
Bright,  58  Pa.  83. 

449  Berry  v.  Vantries,  13  S.  &  R.  89. 

450  Wilson  v.  Reed,  3  Johns.  175.  What  is  such  destruction  of  the 
chattels,  as  will  enable  one  tenant  in  common  to  maintain  trover.  Kelley 
V.  Given,  24  Pitts.  L.  J.  118.  And  see  the  remarks  of  Lewis,  J.,  in  Agnew 
V.  Johnson,  17  Pa.  379;   Roston  v.  Morris,  25  N.  J.  Law  173,  176.     A 
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property  might  have  maintained  trover  against  a  stranger,  to 
whom  the  other  owner  had  transferred  the  joint  property  to 
other  uses  than  those  for  which  it  was  held  by  the  joint  owners, 
and  inconsistent  therewith — the  stranger  claiming  the  exclusive 
possession  and  ownership ;  and  in  such  action,  the  plaintiff  may 
recover  the  value  of  his  interest  in  the  property  converted.*'"^ 

a.    Tenant. 

If  a  tenant  wrongfully  sever  fixtures  from  the  demised  prem- 
ises, the  lessor  may  maintain  an  action  for  conversion  thereof 
against  the  tenant  or  his  vendee  and  without  a  previous  de- 
mand.''^^  Indeed,  the  rule  is  an  old  one  that  a  lessee  could  not 
maintain  trover  against  his  landlord  after  the  expiration  of  his 
term  to  recover  fixtures  attached  to  the  land  but  not  removed 
during  his  tenancy,*"  unless  permission  has  been  given  to  him  to 
remove  them.*^*  And  this  rule  has  been  applied  even  to  a  cropper 
of  growing  grain  for  his  share.'*^'  But  a  purchaser  from  the 
tenant  of  a  waygoing  crop  might  have  maintained  trover  there- 
for against  the  landlord  though  the  premises  by  agreement  had 
been  surrendered  to  him.*°°  And  an  outgoing  of  a  tenant  may 
maintain  an  action  for  conversion  of  a  waygoing  crop  against  a 
new  tenant  who  refuses  permission  to  him  to  enter  and  harvest 
the  crop.*^^  Nor  will  a  subsequent  permission  to  do  so  destroy 
his  right  of  action  which  he  may  desire  to  maintain  in  conse- 
quence of  an  injury  to  the  crop  caused  by  the  new  tenant's  re- 
fusal to  the  other  to  enter  and  harvest  it  at  the  proper  time.*°' 

Again,  if  the  landlord  regains  possession  before  the  end  of  the 
lease  without  the  tenant's  consent,  the  latter  can  maintain  his 
action  for  recovering  his  property  even  if  it  be  attached  to  the 
realty.*"'  Likewise,  a  tenant  under  an  oil  and  gas  lease  can  re- 
mere  sale  of  the  chattel,  by  one  of  two  joint  owners  is  not  sufficient. 
Walworth  v.  Abel,  52  Pa.  370. 

45 1  Agnew  v.  Johnson,  17  Pa.  373;  Payne  v.  Davis,  2  Phila.  364. 

452  Morgan  v.  Negley,  3  Pitts.  33. 

453  Darrah  v.  Baird,  loi  Pa.  265;  Overton  v.  Williston,  31  Pa.  155; 
White  V.  Arndt,  i  Wh.  91.    See  Tufts  v.  Park,  194  Pa.  79. 

454  Stopper  v.  Kantner,  29  Super.  Ct.  48. 

455  Lehr  v.  Taylor,  90  Pa.  381.    But  see  Stafford  v.  Ames,  9  Pa.  343. 

456  Shaw  v.  Bowman,  91  Pa.  414. 

457  McKay  v.  Pearson,  6  Super.  Ct.  529. 

458  Ibid. 

459  Watts  V.  Lehman,  107  Pa.  106. 
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cover  his  tools  and  personal  property  after  his  landlord  has  re- 
covered the  right  to  possession  by  an  action  of  ejectment. *"'' 

A  former  tenant  may  maintain  trespass  against  his  former 
landlord  for  fixtures  which  he  had  a  right  to  remove  prior  to  the 
determination  of  the  lease,  but  was  forcibly  prevented  from  re- 
moving by  the  landlord  who  had  wrongfully  taken  possession.*'"* 
On  the  other  hand,  where  a  tenant  has  been  put  out  of  possession 
in  proceedings  before  a  justice  of  the  peace  in  accordance  with 
the  requirements  of  the  act  of  1905,**"''  and  has  not  appealed 
from  the  judgment,  nor  removed  the  record  by  a  certiorari  to 
the  common  pleas,  he  cannot  thereafter  maintain  an  action  of 
trespass  against  his  landlord  for  an  alleged  wrongful  eviction, 
because  he  had  not  received  three  months  notice  to  quit,  which 
he  claimed  he  was  entitled  to  have  as  a  tenant  from  year  to  year. 
If  he  had  any  defense  to  the  proceedings,  or  if  there  was  an  ir- 
regularity to  the  procedure,  he  should  have  taken  an  appeal  or 
have  brought  the  record  before  the  court  of  common  pleas  by 
certiorari.""" 

As  a  sale  by  one  cotenant  of  the  entire  chattel  does  not  pass  the 
title  of  the  other  unless  ratified,  therefore,  if  the  purchaser  de- 
stroy or  sell  the  chattel,  exclusively  as  his  own,  he  is  liable  to  his 
cotenant  for  a  conversion,  and  if  the  sale  be  ratified,  in  assump- 
sit.*"^ Likewise  if  one  partner  delivers  the  firm  property  wrong- 
fully to  a  stranger,  who  denies  the  copartner's  title,  the  latter  may 
maintain  the  action.*"^  So  also  a  nonconsenting  partner  may 
maintain  such  action  against  the  vendee  of  his  partner  who  has 
converted  trees  into  lumber."^ 

Ordinarily  trespass  will  not  lie  by  one  partner  against  another 
for  goods,*"*  but  a  joint  owner  may  maintain  trespass  against  his 
fellow  if  the  latter  dispose  of  the  property  or  render  it  unfit  for 
its  original  use.*" 

460  Sattler  v.  Opperman,  14  Super.  Ct.  32. 
460a    Watts  V.  Lehman,  107  Pa.  106. 

460b  Act  March  31,  P.  L.  87,  5  Purd.  §4,  p.  5632. 

460c  Schwab  V.  Schneider,  236  Pa.  61. 

461  Browning  v.  Cover,  108  Pa.  595. 

462  McNair  v.  Wilcox,  121  Pa.  437. 

463  Duff  V.  Bindley,  30  Pitts.  L.  J.  408. 

464  Bartley  v.  Williams,  66  Pa.  329. 

465  Given  v.  Kelley,  85  Pa.  309. 
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b.  Husband  and  wife. 

As  between  husband  and  wife,  both  may  be  jointly  charged  in 
an  action  of  trespass  and  a  wrongful  conversion  of  property.*" 
And  if  she  rents  a  sewing  machine  and  defaults  payment,  both 
may  be  liable  in  such  an  action  for  not  permitting  its  removal.*"^ 
And  if  a  husband  transfers  a  stock  broking  account  from  his  own 
name  to  that  of  his  wife,  she  may  subsequently  maintain  an  action 
against  the  brokers  for  trespass  if  they  sell  the  securities  in  the 
account  for  her  husband's  debt  without  notice  to  her  or  to  her 
husband  as  her  agent.*'* 

c.  Fraudulent  transferrer. 

A  limitation  is  drawn  against  a  fraudulent  transferror.*'*  On 
the  other  hand  a  conditional  purchaser  who  forfeits  his  condi- 
tion and  converts  the  property  to  his  own  use,  is  liable  to  the 
owner  in  this  action  notwithstanding  the  defense  that  the  owner 
was  an  unlicensed  dealer  in  the  property  in  question.*'"  If,  how- 
ever, goods  are  sold  and  delivered  on  condition  that  payment 
must  be  made  at  a  specified  period  at  the  end  of  which  the  pur- 
chaser fails  to  pay  for  them,  and  the  seller  not  demanding  them, 
the  purchaser  resells  them,  the  original  seller  could  not  maintain 
trover  therefor.*'^  But  if  the  defendant  fraudulently  purchases 
property  from  the  plaintiff  giving  his  note  in  payment,  which  is 
not  paid  at  maturity,  an  action  for  its  conversion  will  lie.*'^ 

39.    When  assumpsit  instead  of  trespass  should  be  brought  and  vice 
versa. 

While  a  mistake  in  bringing  trespass  instead  of  assumpsit  and 
vice  versa  may  be  corrected  by  amendment,  yet  the  distinction 
should  be  observed,  for  even  if  an  amendment  be  allowed,  costs 
and  delay  usually  follow,  which  should  be  avoided.*'^  When  a 
person  comes  lawfully  into  the  possession  of  the  property  of 
another  and  parts  with  it  previous  to  a  demand  the  remedy  is  not 

466  Stewart  v.  Bearing,  13  Phila.  175. 

467  Wheeler  &  Wilson  Mfg.  Co.  v.  Heil,  115  Pa.  487. 

468  Sparks  V.  Hurley,  208  Pa.  166. 

469  Stewart  v.  Kearney,  6  W.  453. 

470  Elder  v.  Corr,  9  Super.  Ct  228. 

471  Bunting  v.  Dessau,  9  Phila.  31. 

472  Fulton  V.  Whalley,  8  W.  N.  C.  106. 

473  See  Chapter  XXXII  on  Assumpsit,  §1. 
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trespass  for  conversion  but  assumpsit.*'*  Again  a  conversion  of 
goods  may  imply  a  sale,  in  such  case  the  tort  may  be  waived 
and  assumpsit  for  goods  sold  and  delivered  may  be  maintained 
on  the  implied  contract;*"*  and  their  value  is  regarded  as  a  debt 
due  within  the  meaning  of  the  act  of  1836.*'^  Applying  the  same 
rule  if  one  takes  wood  belonging  to  another  there  has  been  a  con- 
version and,  therefore,  an  implied  sale,  and  assumpsit  may  be 
maintained.*''  More  generally,  when  there  is  a  conversion  of  the 
property  by  a  wrongdoer  the  plaintiff  may  waive  the  tort  and  sue 
in  assumpsit.*"  Yet  Chief  Justice  Mercur  has  said:*'"  "It  is 
undoubtedly  true  that  in  case  of  the  mere  detention  of  a  chattel 
a  plaintiff  cannot  waive  the  tort  and  sue  in  assumpsit.  Without 
something  more  than  mere  detention  there  is  no  contract  either 
expressed  or  implied."*'"  If  A.  delivers  wheat  to  B.'s  mill  with- 
out stating  any  purpose,  he  may  sue  him  in  assumpsit  therefor.*'^ 
And,  if  an  administrator  has  received  a  chattel  which  is  the 
subject  of  a  donatio  causa  mortis  and  converted  it,  the  donee 
may  maintain  assumpsit  against  him.**'^  Likewise,  a  defendant 
who  has  disposed  of  some  of  the  plaintiff's  property  and  rendered 
no  account  is  presumed  to  have  received  money  equal  to  its  value 
for  which  he  is  liable  in  assumpsit.**'  More  generally,  if  the  de- 
fendant has  the  plaintiff's  money  in  his  possession  which,  ex 
aequo  et  bono  he  ought  to  refund,  the  law  presumes  that  he  has 
promised  to  do  so,  and  the  plaintiff  may  waive  tort  and  bring 
assumpsit.*'*  If  goods  are  sent  to  a  merchant  who  refuses 
to  receive  them  but  returns  other  inferior  goods  therefor,  the 
tort  may  be  waived  and  an  action  of  assumpsit  be  maintained  for 
their  price.*'"  Likewise,  there  may  be  a  recovery  in  assumpsit 
against  a  plaintiff  in  replevin  who  has  received  from  the  sheriff 

474  Bunting  v.  Dessau,  9  Phila.  31. 

475  Balliet  v.  Brown,  103  Pa.  546 ;  Wagner  v.  Brown,  83  Pa.  238. 

476  Act  June  i6th,  P.  L.  767.  2  Purd.  §48,  p.  1533. 

477  Honeywell  v.  Miller,  13  Dist.  726. 

478  Satterlee  v.  Melick,  76  Pa.  62. 

479  Weiler  v.  Kershner,  109  Pa.  219,  222. 

480  Bethlehem  Borough  v.   Perseverance  Fire  Ins.   Co.,  81   Pa.  44s; 
Boyer  v.  BuUard,  102  Pa.  555. 

481  Hill  V.  Wallace,  Add.  145. 

482  Michener  v.  Dale,  23  Pa.  59.    See  Pryor  v.  Morgan,  170  Pa.  568. 

483  Kellam  v.  Kellam,  94  Pa.  225. 

484  Hindmarch  v.  Hoffman,  127  Pa.  284. 
48g    Gray  v.  Griffith,  10  W.  431. 
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goods  seized  and  sold  under  the  writ  knowing  they  did  not 
belong  to  the  defendant  in  the  replevin,  but  did  belong  to  the 
plaintiff  in  the  assumpsit  suit,  and  has  sold  them  and  retained 
the  money.**^ 

On  the  other  hand,  assumpsit  will  not  lie  to  recover  the  value 
of  specific  articles  in  the  possession  of  one  which  are  claimed  by 
another ;  trover  in  such  case  is  the  proper  remedy.  The  tort  can 
be  waived  only  when  the  tort  feasor  has  sold  the  articles  and  re- 
ceived the  money.**^  Again,  when  the  tort  is  waived  the  plaintiff 
abandons  all  right  to  recover  damages  for  the  tortious  taking  and 
conversion,  and  his  demand  becomes  a  simple  debt  against  which 
the  defendant  can  set  off  any  counter  demand  against  the  plain- 
tiff.*«« 

Lastly,  while  a  vendor  may  rescind  a  contract  of  sale  for  goods 
on  account  of  fraud  at  once  and  bring  his  action  therefore  though 
the  time  for  payment  has  not  expired,  replevin  or  trespass  and 
not  assumpsit  is  the  proper  remedy .*'° 
40.    Election  between  assumpsit  and  trespass. 

Whenever  a  plaintiff  has  an  election  between  an  action  of  as- 
sumpsit and  trespass,  the  defendant  cannot  since  the  act  of 
1842,**"'  be  arrested  on  a  capias. *^^  But  where  the  plaintiff  may 
waive  the  tort  and  bring  an  equitable  action  on  an  implied  prom- 
ise growing  wholly  out  of  the  wrongful  act  of  the  defendant, 
a  capias  may  issue. *^^  And  where  the  record  fails  to  show  actual 
fraud  under  the  act  of  1836,*"'  relating  to  insolvency  and  assign- 
ments, the  proper  practice  is  to  hold  the  defendant  for  trial  at 
the  next  term  of  criminal  court  and  to  suspend  the  proceedings 
under  the  insolvent  laws  to  await  the  result  of  the  trial;  actual 
fraud  is  not  to  be  inferred  from  the  usual  forms  of  pleading  in 
trover  and  conversion.*** 

486  Barley  v.  Beegle,  29  Super.  Ct.  635. 

487  Willet  V.  Willet,  3  W.  277 ;  Ralston  v.  Bell,  2  Dall.  242 ;  Holmes  v. 
Graham,  8  Dist.  476. 

488  Garrison  v.  Bryant,  10  Phila.  474;  Farmers'  Bank  of  Bucks  Co. 
V.  McKee,  2  Pa.  319. 

489  Jones  V.  Brown,  167  Pa.  395. 

490  Act  July  12,  P.  L.  339,  i  Purd.  §78,  p.  253.  See  Chap.  IX,  §2,  Vol. 
I,  p.  303. 

491  Alexander  v.  Goldstein,  13  Super.  Ct.  518. 

492  Ibid. 

493  Act  June  16,  §17,  P.  L.  733,  2  Purd.  §53,  p.  1913. 

494  Clark's  Estate,  7  C.  C.  295. 
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Nor  can  a  defendant  be  held  on  a  capias  for  an  offense  which 
is  barred  by  the  statute  of  limitations/"'  While  a  subsequent 
promise  to  pay  may  justify  a  suit  on  the  contract,  it  will  not 
justify  an  arrest.*" 

41.  Kind  of  affidavit  required  for  capias. 

With  respect  to  the  affidavit,  the  defendant's  name  must  be 
mentioned  in  the  body  of  it.*°^  An  affidavit  was  held  to  be  in- 
sufficient which  set  forth  that  the  plaintiff  sent  to  his  sister,  de- 
fendant's wife,  certain  moneys,  that  since  then  she  had  died  and 
"the  said  money  fell  into  the  hands  of  defendant  who,  well  know- 
ing that  it  belonged  to  plaintiff,  yet  nevertheless  refuses  to  deliver 
it  or  any  part  of  it  to  said  plaintiff."*'* 

42.  The  statement. 

Elsewhere  the  kind  of  statement  required  in  trespass  has  been 
described.  It  should  set  forth  the  plaintiff's  ownership  and  his 
right  to  demand  the  property,  the  specific  goods  detained  and 
their  value,  the  defendant's  possession  and  his  refusal  to  deliver 
them.  These  averments  are  sufficient,  any  additions  are  sur- 
plusage.*"" The  plaintiff,  therefore,  need  no  longer  aver  that  he 
lost  and  the  defendant  found  the  property  in  dispute."""  The 
following  statement  may  serve  as  an  illustration  of  the  present 
requirement : 

No  special  damage  can  be  claimed  on  the  trial  without  a 
proper  averment  in  the  statement.  Thus,  if  the  plaintiff  claim 
on  the  trial  loss  from  the  interruption  in  his  business  caused  by 
the  unlawful  conversion  of  his  property  employed  therein,  the 
c:aim  must  be  properly  averred.""^  But  where  goods  have  been 
unconditionally  received  by  the  plaintiff  after  suit  brought,  he  is 
entitled  to  damages  for  the  difference  in  value  at  the  time  of  the 
conversion  and  that  of  their  delivery  without  laying  special  dam- 
ages.*"" ■        ^  ;:       ijl..lj 

495  Murphy  v.  Elder,  4  W.  N.  C.  212 ;  Pavona  v.  Di  Jorio,  10  Dist.  83. 

496  Murphy  v.  Elder,  4  W.  N.  C.  212. 

497  Smith  V.  Bible,  i  Phila.  91.    See  Vol.  I,  Chap.  IX,  §3. 

498  Smith  V.  Radley,  2  W.  N.  C.  SO-  For  sufficient  affidavits,  see  Corben 
V.  Stewart,  2  W.  N.  C.  630;  Hurlburt  v.  Sharp,  18  W.  N.  C.  137;  Craven 
v.  Coates,  14  W.  N.  C.  90;  Emerson  v.  Dow,  11  W.  N.  C.  270. 

499  Sellers  v.  Shue,  12  Dist.  361. 

500  Ibid. 

501  Agnew  v.  Johnson,  22  Pa.  471. 

502  Rank  v.  Rank,  5  Pa.  211. 
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43.    What  must  be  shewn  to  support  the  action. 

In  order  to  support  this  action  the  plaintiff  must  show  that  he 
has  either  a  general  or  special  property  in  the  chattel  at  the  time 
of  its  wrongful  conversion.^"^  A  mere  right  of  property  in  the 
chattel  is  not  sufficient  to  maintain  the  action,  the  plaintiff  must 
also  have  either  actual  possession  or  the  right  of  immediate  pos- 
session at  the  time  of  its  conversion.'"'*  If  there  be  an  outstanding 
special  property  in  another,  the  general  owner  cannot  maintain 
his  action."""  And  if  he  has  parted  with  the  possession  of  his 
property  to  defraud  creditors,  he  cannot  maintain  trover  to  re- 
cover it."°°  Again,  if  he  has  given  bond  for  goods  and  is  entitled 
to  their  possession  as  against  the  sheriff,  he  is  not  thereby  entitled 
to  recover  them  from  a  third  person  who  is  not  a  party  to  the 
proceedings."'"  In  an  ordinary  case  of  an  action  for  conversion 
of  a  specific  chattel,  if  the  plaintiff  proved  that  he  bought  and 
paid  for  it  from  a  person  in  possession,  he  made  out  a  prima  facie 
case  on  which  he  could  recover  unless  there  was  evidence  im- 
peaching his  title.""* 

As  against  a  stranger  possession  alone  is  sufficient  to  maintain 
an  action  of  trespass  for  conversion,  and  in  such  a  case,  the  plain- 
tiff need  prove  no  more  than  possession.  If,  therefore,  a  sales- 
man should  deliver  the  goods  in  his  possession  belonging  to  his 
principal,  to  an  intending  purchaser,  which  are  to  be  returned  if 
the  sale  is  not  approved  by  his  house,  he  may  maintain  an  action 
therefor  if  they  are  not  returned  according  to  agreement.""^* 

Conversion  implies  an  appropriation  against  the  owner's 
will,""'  without  which  the  action  cannot  be  supported."^"  Ordinar- 
ily both  a  demand  and  refusal  are  essential ;  the  demand  is  noth- 

503  Moorhead  v.  Scofield,  11 1  Pa.  584;  Purdy  v.  McCuUough,  3  Pa. 
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507  Passavant  v.  Gummey,  2  Dist.  389. 

508  Winlack  v.  Geist,  107  Pa.  297. 

So8a    Gunsberger  v.  Rosenthal,  226  Pa.  300. 

509  Fisk  V.  Austin,  3  Pa.  L.  J.  Rep.  48. 

Sio    Hill  v.  Wallace,  Add.  145 ;  Horsefield  v.  Cost.  Add.  152. 
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ing  without  the  refusal.""  But  if  there  is  a  refusal  to  pay  a  de- 
mand is  not  necessary.^"  Both  demand  and  refusal  are  only  evi- 
dence of  conversion,  therefore,  if  this  can  be  otherwise  shown, 
they  need  not  be  proved.^^^  But  if  they  cannot  be,  there  must  be 
proof  of  such  demand  and  refusal  as  will  warrant  the  inference 
of  actual  conversion.'^*  If  the  taking  of  the  property  is  un- 
lawful, this  is  in  itself  a  conversion ;°''  or  if  the  conversion  of  a 
master's  goods  is  by  his  servant  or  agent  ;^'°  or  if  the  goods  have 
been  sold;""  or  if  a  broker  sells  stock  belonging  to  his  cus- 
tomer without  notice,  contrary  to  express  agreement.^' ^  Ordi- 
narily the  date  of  demand  and  refusal  is  the  date  of  conver- 
sion."^" The  demand  need  not  be  made  personally,  if  it  be  in 
writing  and  left  at  the  defendant's  house,  this  will  suffice."^''  It 
may  be  made  by  an  agent.^^^ 

It  is  a  rule  of  law,  that  the  property  of  personal  chattels  draws 
to  it  the  possession ;  thus,  the  consignee  of  goods  never  received, 
may  maintain  this  action;  and  so  may  an  executor,  for  a  con- 
version, before  probate  of  the  will,  of  the  testator's  property.^^" 
But  an  assignee  of  the  title  to  personal  property  could  not  main- 
tain trover  in  his  own  name,  where  the  conversion  took  place 
before  the  date  of  the  assignment.'^^    If  the  master  of  a  vessel 

Sii  Taylor  v.  Hanlon,  103  Pa.  504;  Clowes  v.  Hughes,  3  Super.  Ct. 
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Haney,  4  Wh.  508. 

514  Blakey  v.  Douglas,  6  At.  398. 

515  Carey  v.  Bright,  58  Pa.  70;  Rice  v.  Yocum,  155  Pa.  538,  541;  Tal- 
madge  v.  Scudder,  38  Pa.  517;  Levering  v.  Brooks,  4  Walk.  461. 

516  Ette  rv.  Bailey,  8  Pa.  442 ;  Taylor  v.  Lyon,  13  At.  739 ;  Ankrim  v. 
Woodward,  6  Wh.  577;  Striker  v.  McMichael,  i  Phila.  89;  Shamburg  v. 
Moorhead,  4  Brewst.  92. 

517  Croft  V.  Jennings,  173  Pa.  216;  Carey  v.  Bright,  58  Pa.  70;  Miller 
V.  Browarsky,  130  Pa.  372;  Waring  v.  Pennsylvania  R.  Co.,  76  Pa.  491; 
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refused  to  deliver  the  cargo  to  the  shipper  or  consignee,  on  pay- 
ment of  freight,  the  latter  might  have  maintained  trover  for  the 
same."^*  Where  the  demand  is  made  by  an  agent,  and  the  re- 
fusal is  for  defect  of  authority  in  the  agent,  or  for  his  refusing 
to  show  his  authority,  it  is  not  evidence  of  a  conversion."^^  An 
agreement,  for  a  valuable  consideration,  to  deliver  to  the  plaintiff 
the  first  female  colt,  which  a  certain  mare,  owned  by  the  de- 
fendant, might  produce,  vests  a  property  in  the  colt,  when  pro- 
duced, in  the  plaintiff,  who  might  therefore  have  maintained 
trover  for  it."^"'  So,  a  man  who  has  delivered  goods  to  a  carrier 
or  other  bailee,  and  thus  parted  with  the  actual  possession,  might 
have  maintained  trover  for  a  conversion  by  a  stranger;  for  the 
owner,  or,  in  other  words,  he  in  whom  the  absolute  property  is 
vested,  has  still  possession  in  law  against  a  wrongdoer,  and  the 
carrier  or  other  bailee  is  no  more  than  his  servant.'^'  There 
must,  however,  to  support  this  action,  exist  a  right  of  possession 
as  well  as  of  property;''^*  therefore,  where  a  man  let  a  house 
and  furniture  for  a  term,  and  the  furniture  was  wrongfully  taken 
in  execution,  pending  the  term,  it  was  held,  that  the  lessor  could 
not  maintain  trover,  because,  during  the  term,  he  had  parted 
with  the  right  of  possession.'^*  But  where  timber  was  cut  down 
by  a  stranger,  it  was  held  that  the  lessor,  and  not  the  lessee, 
should  have  trespass  on  the  case  or  trover.^'"  So,  where  a  father 
gave  his  son  a  watch,  some  books,  and  several  articles  of  wear- 
ing apparel,  it  was  held,  that  though  the  son  was  under  age  (viz: 
about  sixteen  years  old),  the  father  could  not  maintain  trover 
against  a  person  who  detained  the  property,  because  the  right 
of  possession  was  not  in  him,  but  in  his  son.'^'^ 

The  nature  of  absolute  property  is  very  readily  understood, 
and  requires  no  explanation;  a  special  property  is  the  conse- 
quence of  a  rightful  possession  for  a  particular  or  special  pur- 
pose ;  and  hence  it  is,  that  a  carrier,**^^  a  factor  or  other  consignee, 

524  Portland  Bank  v.  Stubbs,  6  Mass.  42. 

525  Watt  V.  Potter,  2  Mason  JT. 

526  I  Murph.  (N.  C.)  339. 

527  Thorp  V.  Burling,  11  Johns.  285. 

528  Bush  V.  Lyon,  9  Cow.  52;  Dubois  v.  Harcourt,  20  Wend.  41. 

529  Gordon  v.  Harper,  7  T.  R.  9.  And  see  Whitcomb  v.  Hungerford, 
42  Barb.  177. 

530  Cro.  Car.  242;  Shult  v.  Barker,  12  S.  &  R.  274. 

531  Hunter  v.  Westbrook,  2  Car.  &  P.  578. 

g32    Hudson  River  Railroad  Co.  v.  Lounsberry,  25  Barb.  597. 
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a  pawnee  or  other  bailee,  a  trustee,  or  sheriff  who  has  actually 
taken  goods  in  execution,"'^  may  maintain  an  action  against  a 
person  who  takes  them  out  of  his  possession.  So  possession, 
with  assertion  of  title,  or  even  possession  alone,  such,  for  in- 
stance, as  the  finder  of  a  chattel  has,  gives  the  possessor  such  a 
property,  as  will  enable  him  to  maintain  this  action  against 
a  wrongdoer,  for  possession  is  prima  facie  evidence  of  prop- 
erty ;°^*  but  as  the  action  is  founded  on  property,  and  not  merely 
on  possession,  it  is  still  competent  for  the  defendant  to  show  a 
paramount  title  in  a  third  person.°^° 

In  trespass  for  the  wrongful  conversion  of  stock  certificates 
pledged  with  the  defendant,  they  need  not  be  in  the  plaintiff's 
name  if  he  was  the  actual  owner.°^^  And  an  action  for  an  alleged 
tortious  conversion  of  property  while  under  the  dominion  of  an  . 
executor  and  trustee  is  rightly  brought  in  the  name  of  the  ad- 
ministrator and  trustee  de  bonis  non,  cum  testamento  annexe, 
after  the  removal  of  the  original  trustee."'^  Trover  also  lay 
against  an  assignee  for  the  benefit  of  creditors  of  goods  fraudu- 
lently obtained  by  his  assignor."^* 

As  against  a  stranger  possession  alone  is  sufiicient  to  main- 
tain an  action  for  a  conversion,  and  in  such  case  the  plaintiff 
need  have  no  more  than  possession."^^  This  principle  has  been 
applied  to  a  salesman  who  delivers  the  goods  of  his  principal  in 
the  saleman's  possession  to  an  intending  purchaser  under  an 
agreement  to  return  them  if  the  sale  is  not  approved  by  the  prin- 
cipal."" 

44.    Defenses. 

The  defendant  may  make  several  defenses,  that  he  has  a  better 
title,  or  that  he  has  not  converted  the  property,  or  that  it  has 

533  Lockwood  v.  Bull,  i  Cow.  322 ;  Norton  v.  People,  8  Ibid.  137. 

534  Tatum  V.  Sharpless,  6  Phila.  i8;  New  York  and  Harlem  Railroad 
Co.  V.  Haws,  56  N.  Y.  175 ;  Armory  v.  Delamirie,  I  Str.  505. 

535  Schermerhom  v.  Van  Volkenburgh,  11  Johns.  529;  Rotan  v. 
Fletcher,  15  Ibid.  207;  Harvey  v.  Lane,  12  Wend.  563.  And  see  King  v. 
Richards,  6  Whart.  418;  Hopkinson  v.  Gibson,  2  Smith  (K.  B.)  20|. 

536  Mclntire  v.  Blakley,  12  At.  325. 

537  Pennsylvania  Co.  v.  Phila.,  Germantown  &  Norristown  R.  Co.,  153 
Pa.  160. 

538  Artman  v.  Walton,  12  Phila.  442. 

^39    Gunzburger  v.  Rosenthal,  226  Pa.  300. 
540    Ibid. 
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not  been  properly  demanded."^  The  statute  of  limitations  may 
be  employed,  and  operates  from  the  date  of  the  wrongful  con- 
version.'" But  pending  a  dispute  concerning  the  right  of  pos- 
session under  a  lease  the  statute  does  not  begin  to  run  against 
the  lessee  with  respect  to  his  personal  chattels  left  on  the  prem- 
ises on  the  receipt  of  a  notice  from  the  lessor  to  remove 
them."^  Again,  while  the  statute  may  be  available  to  one  against 
the  penal  consequences  of  unlawfully  mining  coal,  it  is  not  ad- 
missible as  a  defense  against  payment  for  coal  actually  taken  and 
converted  to  the  defendant's  use."**  Set-off  may  also  be  some- 
times used  as  a  defense.  While  the  general  rule  is  against  allow- 
ing a  set-off  in  an  ex  delicto  action,  evidence  of  one  may  be  ad- 
mitted by  way  of  equitable  defense  of  matters  growing  out  of  the 
same  transaction,"*"  but  an  independent  demand,  wholly  discon- 
nected with  the  taking  cannot  be  set  off.'*'  A  lien,  however  legal 
or  equitable  of  the  defendant,  may  be  defalked  in  the  damages 
assessed  by  the  jury;'*^  indeed,  a  lien  may  operate  as  an  effectual 
bar  to  the  action.'**  But  if  a  livery  stable  keeper  has  a  lien  on 
horses  for  keeping  them,  and  desires  the  owner's  title,  he  can- 
not, in  a  subsequent  action  for  the  recovery  of  the  property,  set 
up  the  lien  as  a  bar  to  the  owner's  recovery.'*" 
45.    Damages. 

The  measure  of  damages  is  the  value  of  the  goods  at  the  time 
and  place  of  conversion.""  Compensation  may  also  be  given  for 
the  outrage  and  malice  in  detaining  them,"^  but  never  with  a 

541  Blakey  v.  Douglass,  44  L.  I.  104;  King  v.  Richards,  6  Wh.  418; 
Knapp  V.  Miller,  133  Pa.  275. 

542  Horsefield  v.  Cost,  Add.  152;  Harris  v.  Sigmund,  49  Pitt.  L.  J.  IS3- 

543  Sattler  v.  Opperman,  14  Super.  Ct.  32. 

544  Lesbey  v.  Fricke  Coke  Co.,  166  Pa.  536. 

545  Lehr  v.  Taylor,  90  Pa.  381 ;  Soam  v.  Soam,  4  W.  432.  See  Romig 
V.  Romig,  2  R.  241. 

546  Lykens  Valley  Coal  Co.  v.  Dock,  62  Pa.  232. 

547  Singer  Mfg.  Co.  v.  Flannigan,  7  C.  C.  45. 

548  Sewall  V.  Lancaster  Bank,  17  S.  &  R.  285. 

549  Williams  v.  Smith,  153  Pa.  462. 

550  Jacoby  v.  Laussatt,  6  S.  &  R.  300;  Forsyth  v.  Wells,  41  Pa.  291; 
Neiler  v.  Kelley,  69  Pa.  403;  Work  v.  Bennett,  10  Pa.  484;  Hill  v.  Can- 
field,  56  Pa.  454;  Lyon  v.  Gormley,  53  Pa.  261;  Drennen  v.  Charles,  12 
Super.  Ct.  476;  Singer  Sewing  Mach.  Co.  v.  Yaduskie,  11  Dist.  571. 

551  Dennis  v.  Barber,  6  S.  &  R.  420;  Taylor  v.  Morgan,  3  W.  333; 
Harger  v.  McMains,  4  W.  420;  McDonald  v.  Scaife,  11  Pa.  381;  Forsyth 
V.  Wells,  41  Pa.  291 ;  Keyser  v.  Rodgers,  50  Pa.  275. 
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view  to  affect  the  right  of  a  party  to  pay  or  receive  costs.''" 
Further  damages  may  be  given  in  the  way  of  interest  to  the  time 
of  trial.""^  And  if  the  value  of  the  converted  article  has  been 
enhanced  in  some  way  by  the  wrongdoer  and  its  identity  pre- 
served, the  damages  may  be  increased  to  correspond  with  such 
enhancement.*'* 

Passing  from  these  general  principles  to  their  application  it 
may  be  remarked  that  in  an  action  for  a  conversion  of  a  policy  of 
insurance  the  measure  of  damages  is  what  could  have  been  re- 
covered thereon  at  the  date  of  the  commencement  of  the  action ;"° 
for  mining  coal  by  mistake,  its  fair  value  in  place,  including  also 
the  injury  to  the  land;'°°  for  converting  oil,  its  market  value  at 
the  time  of  conversion  f^''  for  goods  purchased  by  an  agent  from 
time  to  time  the  value  of  which  cannot  be  accurately  estimated 
by  the  owner,  their  highest  value  during  the  period  of  pur- 
chase ;*"  for  the  wrongful  conversion  and  sale  of  stock,  its  high- 
est price  between  the  date  of  conversion  and  trial.  The  rulings 
are  not  harmonious  on  this  subject  but  in  a  late  case  Justice 
Thompson  said :  "While  it  is  true  that  in  the  case  of  conver- 
sion of  ordinary  chattels  the  measure  of  damages  is  the  value  at 
the  time  of  the  conversion,  yet  in  view  of  the  shifting  character 
of  the  prices  of  stock  in  our  stock  exchanges,  such  rule  would  be 
manifestly  inadequate.  It  has,  therefore,  been  held  that  stocks 
are  an  exception  to  the  rule  in  question  and  the  highest  price 
in  the  market  is  consequently  made  the  measure  of  dam- 
ages."'"'    As  the  stock  is  an  exception  it  does  not  apply  to  bonds 

552  McConnell  v.  Linton,  4  W.  357. 

553  Jacoby  v.  laussatt,  6  S.  &  R.  300;  Beckenstoss  v.  Stabler,  33  Pa. 
Pa.  251;  Neiler  v.  Kelley,  69  Pa.  403;  Hill  v.  Canfield,  63  Pa.  77;  Work 
V.  Bennett,  70  Pa.  484;  Barton  v.  Willey,  2  W.  N.  C.  157. 

554  Garrison  v.  Bryant,  10  Phila.  474. 

555  AUemania  Ins.  Co.  v.  McHugh,  i  Lack.  L.  Rec.  411. 

556  Forsyth  v.  Wells,  41  Pa.  291 ;  Kier  'v.  Peterson,  41  Pa.  357 ;  Lykens 
Valley  Coal  Co.  v.  Dock,  62  Pa.  232.    See  Lyon  v.  Gormley,  53  Pa.  261. 

557  Appeal  of  Union  Oil  Co.,  3  Penny.  504;  Kier  v.  Peterson,  41  Pa. 
3S7. 

558  McCown  V.  Quigley,  147  Pa.  307. 

559  Learock  v.  Paxson,  208  Pa.  602,  607;  Conyngham's  Appeal,  474; 
Musgrave  v.  Beckendorff,  53  Pa.  310;  Neiler  v.  Kelley,  69  Pa.  403; 
Wagner  v.  Peterson,  83  Pa.  238;  Work  v.  Bennett,  70  Pa.  484.  In  these 
cases  the  above  rule  was  applied  though  the  reasons  for  its  application  were 
not  the  same  in  all  of  them. 
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and  other  securities.^^"  For  the  wrongful  conversion  of  an  un- 
accepted draft  the  measure  of  damages  is  the  amount  recoverable 
thereon.'" 

In  such  an  action  damages  can  not  be  given  of  a  speculative 
character  for  interruption  of  business,  loss  of  profits  ;°*^  loss  from 
unskillful  medical  treatment  of  an  animal  and  the  like.°°'  But  a 
bailor  may  recover  damages  for  the  expense  incurred  in  search- 
ing for  his  property  wrongfully  taken  by  the  bailee,'"*  and  the 
maker  of  a  note  who  has  paid  it  ttiay  recover  damages  against 
the  holder  for  its  unlawful  detention ;'°'  in  short,  when  more  than 
an  ordinary  wrong  has  been  committed  either  in  the  taking  or  the 
detention,  justice  requires  something  besides  mere  compensation 
as  a  punishment  to  the  wrongdoer. '*°  Exemplary  damages, 
therefore,  are  recoverable  against  the  receiver  of  stolen  goods  ;'°^ 
or  for  taking  heirlooms,  family  pictures  and  the  like.'"' 

In  trespass  against  an  executor  de  son  tort,  for  the  goods  of 
the  decedent,  he  may,  under  the  general  issue,  give  in  evidence 
the  payment  of  debts  to  the  value  thereof,  in  mitigation  of  dam- 
ages. But  his  book  of  original  entries  is  inadmissible  as  evidence 
of  such  payment,  by  way  of  retainer;  though  it  might  be,  to 
prove  goods  sold  to,  or  work  done  for,  the  intestate.'"^ 

In  the  following  cases  the  price  of  the  stock  at  the  date  of  its  conversion 
or  sale  was  applied:  Jamison's  Estate,  163  Pa.  143;  Pa.  Co.  for  Ins.  of 
Lives  V.  Phila.,  Germantown  &  Norristown  R.  Co.,  153  Pa.  160;  Blood 
V.  Erie  Dime  Sav.  &  Loan  Co.,  164  Pa.  95;  Boyer's  Appeal,  34  W.  N.  C. 
487;  Sprigg  V.  Commonwealth  Trust  Co.,  10  Dist.  267. 

560  Bank  of  Montgomery  v.  Reese,  26  Pa.  143 ;  Reitenbaugh  v.  Lude- 
vick,  31  Pa.  131;  Persch  v.  Quiggle,  57  Pa.  247;  Neiler  v.  Kelley,  69  Pa.. 
403- 

S6i  Delany  v.  Hill,  i  Pitts.  28.  For  damages  for  unlawfully  converting 
a  crop  of  growing  grain,  see  McKay  v.  Pearson,  6  Super.  Ct.  529;  for 
cutting  trees  by  mistake,  see  note  to  Brede  v.  Lamprey,  15  At.  133,  136. 

562  Farmers'  Bank  of  Bucks  Co.  v.  McKee,  2  Pa.  318;  Drennen  v. 
Charles,  12  Super.  Ct.  476. 

563  Taylor  v.  Hanlon,  103  Pa.  504. 

564  Heitzman  v.  Divil,  11  Pa.  264. 

565  Brunner  v.  Griffith,  4  Dist.  640. 

566  Taylor  v.  Morgan,  3  W.  333;  Dennis  v.  Barber,  6  S.  &  R.  420; 
Berry  v.  Ventriss,  12  S.  &  R.  89;  McDonald  v.  Scaife,  11  Pa.  381. 

567  Johnson  v.  Kaas,  28  L.  I.  30. 

568  Hill  V.  Canfield,  56  Pa.  454;  Carey  v.  Bright,  58  Pa.  70. 

569  Saam  v.  Saam,  4  W.  432.  After  verdict  and  judgment,  it  is  too 
late  to  except,  on  a  writ  of  error,  that  the  evidence  showed  a  joint  owner- 
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a.    When  they  may  be  claimed  for  detention. 

If,  after  the  unlawful  conversion  of  goods,  they  have  de- 
teriorated, the  owner  can  not  be  required  to  accept  them."'"  And 
if  he  should  accept  them,  he  may  still  recover  for  the  loss  or  in- 
jury caused  by  their  detention.""^  Moreover,  it  is  too  late  to 
tender  them  after  the  trial  of  the  case  has  begun,  testimony  has 
been  introduced  and  the  cause  has  been  argued."" 

46.    Verdict  and  judgment. 

After  verdict  objections  to  the  form  and  substance  of  the 
statement  are  not  favored,"^^  therefore,  it  will  be  sustained  on  a 
statement  in  trespass  for  rye  that  the  plaintiff  was  lawfully  pos- 
sessed thereof  which  he  lost  and  which  came  into  the  hands 
of  the  defendant  by  finding,  and  alleging  a  conversion,  knowing 
that  it  was  the  plaintiff's."'* 

A  recovery  by  judgment  of  the  value  of  chattels  amounts  to 
a  transfer  of  their  title  to  the  defendant  even  without  payment 
or  satisfaction  of  the  judgment."'"  It  is,  therefore,  a  bar  to  the 
recovery  in  an  action  of  assumpsit  for  the  price  of  the  same 
goods."'*  But  it  cannot  be  pleaded  in  bar  of  an  action  for  a 
penalty  under  an  act  of  the  assembly."'^ 

Such  a  judgment  against  a  sheriff  is  neither  an  extinguishment 
of  his  official  security,  nor  a  bar  to  a  suit  against  his  sureties, 
but  only  one  of  several  remedies  which  the  injured  party  may 
use  successively  until  he  obtains  satisfaction."'*  So  his  sureties 
may  be  held  in  damages  for  his  trespass  in  seizing  and  selling 
the  goods  of  B.  under  an  execution  against  A.,  but  a  judgment  in 

ship,  and  hence  the  action  was  misconceived;  possibly,  the  court  below 
would,  on  the  trial,  have  permitted  the  declaration  to  be  withdrawn  and 
another  filed,  to  meet  the  justice  of  the  case.    Rank  v.  Rank,  5  Pa.  211. 

570  Whitaker  v.  Houghton,  86  Pa.  48;  Singer  Sewing  Mach.  Co.  v. 
Yaduskie,  11  Dist.  571.    See  McKay  v.  Pearson,  6  Super.  Ct.  529. 

571  Harger  v.  McMains,  4  W.  418. 

572  Tracey  v.  Good,  i  Clark  472.    See  Rank  v.  Rank,  5  Pa.  211. 

573  Good  V.  Hamish,  13  S.  &  R.  99;  Weiser  v.  Zeisinger,  2  Yeates  537- 

574  Good  V.  Hamish,  13  S.  &  R.  99. 

575  Singer  Sewing  Mach.  Co.  v.  Yaduskie,  11  Dist.  571;  Merrick's 
Estate,  5  W.  &  S.  9 ;  Floyd  v.  Browne,  i  R.  121 ;  Marsh  v.  Pier,  4  R.  273 ; 
Emery  v.  Nelson,  9  S.  &  R.  12. 

576  Floyd  V.  Browne,  i  R.  121. 

577  Smith  V.  Meanor,  16  S.  &  R.  375. 

578  Carmack  v.  Commonwealth,  5  Binn.  184. 
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trover  against  the  sheriff  alone  for  the  same  cause  is  not  bind- 
ing on  the  question  of  damages  in  a  suit  against  the  sheriff  and 
sureties.^^* 

With  respect  to  appeals  from  a  justice  of  the  peace  in  actions 
of  trespass  the  subject  has  been  elsewhere  considered.^*"  If  a 
party  employs  trover  instead  of  assumpsit,  which  is  the  proper 
form  of  action,  this  is  no  ground  for  reversal  on  certiorari  if  the 
justice  had  jurisdiction  of  the  subject  matter  of  the  litigation.^'^ 

V.    Trespass  for  Slander  and  Libel. 
47.    Slander  and  libel  defined.(hh) 

Another  form  of  trespass  is  libel  and  slander.  Slander  is  a 
wrong  to  another's  reputation  caused  by  words  spoken,°'^  libel 
by  writing  or  printing  them.^*^  More  fully  defined,  a  libel  is 
"any  malicious  publication,  written,  printed  or  painted,  which  by 
words  or  signs  tends  to  expose  a  man  to  ridicule,  contempt, 
hatred  or  degradation  of  character."** 

Slander  is  made  out  where  one  person  uses  words  against  an- 
other charging  him  with  committing  a  crime  which  is  punishable 
and  involving  some  degree  of  moral  turpitude  or  moral  disgrace, 
infamy  or  wickedness."*"  And  a  defamation  by  words  may  be 
aided  in  its  interpretation  by  gestures  or  other  actions. "" 

Slander  of  title  is  the  false  and  disparaging  representation  by 
one  of  the  right,  title  or  interest  of  another  in  or  to  his  real  or 
personal  property,  or  to  the  quality  of  his  property."*^  Such  an 
action  lies,  for  example,  against  one  who  falsely  states  the  value 
of  the  plaintiff's  land  in  consequence  of  which  negotiations  for  its 
sale  to  a  person  are  broken  off."**  If,  however,  such  a  contract 
has  been  made  and  is  broken  in  consequence  of  false  statements, 

hh  6  Vale  15523. 

579  Ibid. 

580  See  Chap.  I,  §43,  Vol.  I,  p.  47,  and  Chap.  XXVII.  §141,  p.  1221. 

581  Mericle  v.  Van  De  Boe,  15  Dist.  779. 

582  Buzzard  v.  Guest,  7  Mont.  197. 

583  McCorkle  v.  Binns,  5  Binn.  340;  O'Neill  v.  Kredel,  i  W.  N.  C.  69; 
Becker  v.  Public  Ledger,  6  Dist.  89. 

584  Pittock  V.  O'Neill,  63  Pa.  258;  Neeb  v.  Hope,  in  Pa.  145;  Barr  v. 
Moore,  87  Pa.  391 ;  Collins  v.  Dispatch  Pub.  Co.,  152  Pa.  187,  189. 

585  Rhoads  v.  Anderson,  13  At.  823. 

586  Ibid. 

587  Paull  V.  Halferty,  63  Pa.  46;  Stieh  v.  Todd,  n  Montg.  70. 

588  Paul  V.  Halferty,  63  Pa.  46. 
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the  plaintiif's  remedy  is  on  the  contract  for  damages.^''  Another 
illustration  is  a  false  notice  sent  by  the  defendant  to  the  plain- 
tiff's customers  of  his  infringement  of  the  defendant's  patent 
and  threatening  a  suit  if  he  continue  to  make  and  sell  the  goods 
covered  by  it.  A  notice  of  this  kind  is  a  trade  libel.''"  Another 
illustration  of  a  trade  libel  is  a  publication  signed  "advertiser," 
stating  that  a  recent  dividend  declared  by  a  corporation  v^ras  il- 
legal and  could  not  be  paid  for  lack  of  funds,  thereby  impairing 
the  value  of  the  stock.''* 

48.    Words  actionable  per  se.(ii) 

a.    Words  charging  a  criminal  offense. 

Words  vsrhich  impute  the  commission  of  an  infamous  offense 
are  actionable  per  se  both  in  slander  and  libel.''^  The  criterion 
is  not  the  risk  of  prosecution  or  punishment  arising  from  the 
charge  of  committing  an  indictable  offense,  but  an  offense  in- 
volving moral  turpitude  punishable  in  the  temporal  courts.'"^ 
"There  must  be  something  in  the  offense  of  an  infamous  or  dis- 
agreeable nature.  Either  a  felony  or  misdemeanor  which  affects 
one's  reputation."''*  Thus  words  are  actionable  charging  any 
offense  technically  infamous,  treason,  felony,  every  species  of 
crimen  falsi,  such  as  forgery,  perjury,  subornation  of  perjury, 
attaint  of  false  verdict,  and  other  similar  offenses  which  involve 
the  charge  of  falsehood  and  affect  the  public  administration  of 
justice.""  On  the  other  hand,  the  charge  of  committing  a  mere 
misdemeanor,  for  example,  selling  liquor  on  Sunday  is  not  action- 
able."« 

Words  charging  perjury  have  often  been  the  occasion  for 
bringing  an  action.    To  say  that  a  man  has  sworn  a  false  oath, 

ii    6  Vale  ISS3S,  iSS^a. 
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594  Andres  v.  Kappenheafer,  3  S.  &  R.  255. 
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or  that  he  has  foresworn  himself,''^^  or  that  "he  swore  me  out  of 
a  sum  of  money ,"^°*  is  not  actionable  per  se  for  it  does  not  import 
that  the  proceedings  were  judicial,  but  the  words,  "you  are  a 
perjured  man"  are  actionable  without  colloquium  because  they 
must  refer  to  a  judicial  proceeding.^^" 

The  charge  of  an  offense  affecting  the  community  against  which 
common  care  and  prudence  cannot  guard  is  one  involving  moral 
turpitude,  thus  that  a  butcher  sells  diseased  meat;"""  or  the 
charge  of  cheating  the  public  generally;®"^  or  of  charging  mur- 
der;""^ or  of  reckless  expenditure  of  the  public  money  ;'"'^  or  of 
keeping  a  dive  where  thieves,  sandbaggers  and  pickpockets  as- 
semble;*"* or  of  removing  or  altering  a  boundary  line;*"'  or 
of  bribery  at  elections;*"®  or  of  maintaining  a  nuisance;*"^  or  of 
assaulting  a  person  who  was  known  to  be  on  his  death  bed;*"' 
or  that  a  candidate  "did  violate  the  law  and  take  fees  to  which  he 
was  not  entitled;"*"^  or  that  an  office  holder  was  corrupt  and 
guilty  of  a  "graft"  or  of  aiding  the  "steal"  of  a  franchise.*^" 

To  call  a  woman  an  adulteress  is  actionable,  because  the  charge 
is  one  of  depravity  and  moral  turpitude,*^^  so  is  the  charge  of 
fornication,*^^  prostitution,*^^  and  criminal  intimacy.*^* 

597  Bricker  v.  Potts,  12  Pa.  200;  Shafer  v.  Kentzer,  1  Binn.  537; 
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603  Commonwealth  v.  Swallow,  8  Super.  Ct.  539. 
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Rudy,  5  Dist.  270. 
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Once,  a  charge  of  theft  to  be  actionable  per  se  had  to  refer  to 
something  which  was  the  subject  of  larceny.  To  say,  therefore, 
that  a  person  stole  a  dog  was  not  actionable,  because  a  dog  was 
then  not  the  subject  of  larceny.'^^  This  distinction  is  no  longer 
regarded  and  a  charge  is  to-day  actionable  which  imputes  the 
theft  of  that  which  is  not  technically  larceny  on  the  ground  that 
it  imputes  a  gross  fraud  and  an  evil  moral  character,*^^  conse- 
quently to  charge  a  person  with  being  a  thief,  without  saying 
more,  is  actionable  as  imputing  larceny. °^'  Thus  to  charge  that 
one  had  stolen  a  red  hot  stove  from  a  box  car,  while  in  the  employ 
of  the  company,  and  had  sold  it  is  actionable.*"  So  would  the 
charge  that  a  public  officer  was  a  thief  under  such  circumstances 
that  the  word  would  be  likely  to  be  understood  in  its  ordinary 
sense  by  the  hearer.*^^ 

b.    What  words  are  libelous  importing  special  damage. 

Written  or  printed  words  injurious  to  another  in  his  office, 
profession,  calling,  employment  or  trade  are  libelous  per  se 
and  special  damage  need  not  be  averred  or  proved.*""*  So  are 
words  which,  if  believed,  impute  either  a  direct  charge  of  in- 
consistency or  unfitness,  or  impute  the  presence  of  something  in- 
consistent with  integrity,  competency  or  fitness  whether  mental, 
moral  or  pecuniary  in  the  conduct  of  an  office,  trade  or  calling 
are  libelous  per  se.'^^ 

Words  also  which  affect  a  man's  business  are  as  injurious  as 
those  affecting  his  character,  and  the  law  presumes  that  his 
commercial  standing  will  thereby  be  affected  and  damages  arise 
therefrom,  and  they  are,  therefore,  actionable  per  se.*^^  And  this 
rule  applies  to  any  lawful  employment  or  situation  of  trust,  lucra- 
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tive  or  confidential.*^^  Thus  oral  or  written  words  which  im- 
pute to  any  attorney-at-law  the  want  of  the  requisite  qualifica- 
tions to  practice  law,  or  with  having  been  guilty  of  corrupt,  dis- 
honest or  improper  practice  in  the  performance  of  his  duties  as 
a  lawyer  are  actionable  per  se.®^* 

c.  Varying  rules  that  apply  in  libel  and  slander. 

The  same  rule  does  not  always  apply  to  both  libel  and  slander 
in  using  words  imputing  dishonesty  to  a  tradesman.  Thus,  a 
tradesman  who  became  provoked  with  another  over  his  disre- 
gard of  his  contract  obligations  wrote  to  him  in  a  highly  vigor- 
ous manner  and  saying  among  other  things:  "You  are  a  first- 
class  fraud,  and  of  the  first  water."  The  court  in  commenting 
on  them  said:  "If  the  words  had  been  spoken,  they  would  not, 
of  themselves,  necessarily,  have  imported  an  indictable  offense, 
or  one  of  infamous  character,  hence  would  not  have  been  ac- 
tionable. But,  as  is  conceded,  being  written  and  technically 
published,  we  hold  that  they  necessarily  tended  to  degrade  the 
business  character  of  a  business  man  in  the  estimation  of  the 
public  and  of  his  neighbors.  This  being  so,  the  uniform  course 
of  decision  for  centuries  has  been  that  such  a  charge  is  per  se 
libelous."«« 

d.  Words  impeaching  a  merchant's  credit. 

Likewise  written  words  are  libelous  which  impeach  the  credit 
of  a  merchant  or  trader  by  imputing  to  him  embarrassment, 
either  past,  present  or  future,  or  which  impute  to  him  dishonesty 
in  the  conduct  of  his  business,  or  which  in  any  other  manner  are 
prejudicial  to  him  in  the  way  of  his  employment  or  trade."^* 
Therefore,  to  publish  carelessly,  negligently  or  maliciously  that 
a  judgment  had  been  recovered  against  the  plaintiff  is  actionable 
per  se,*^'  for  damage  is  implied  from  the  false  and  malicious 
uttering  of  words  calculated  to  impair  any  one's  credit  as  it  is  a 
means  to  support  his  business.*^* 
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It  is  actionable  per  se  to  charge  another  with  undertaking 
large  business  operations  without  having  the  needful  mental  en- 
dowment or  brains  f^^  or  to  charge  a  painter,  for  example,  that 
he  does  not  know  how  to  mix  paints  ;^^°  or  to  call  a  detective  a 
coward  f^^  or  a  peddler  a  witch  ;*^^  or  perhaps  to  charge  a  school- 
master with  drunkenness;"^^  or  a  lawyer  a  knave,"^*  or  black- 
mailer,"^^ or  corrupt,"^"  dishonest  and  purchasable;"^'  or  that  an 
acquittal  "was  secured  by  a  prostitution  of  the  machinery  of  jus- 
tice, to  serve  the  exigencies  of  the  republican  party  ;""^*  or  that 
one  is  a  "sycophantic  justice;""^*  or  words  that  impute  "profes- 
sional ignorance  to  a  physican,  for  example,  that  he  is  a  two- 
penny bleeder  ;""*''  or  words  that  imply  that  he  is  an  abortion- 
ist;"*^ or  that  a  clergyman  is  a  drunkard,"*^  or  a  scoundrel,"*' 
villain,  liar  or  an  adulterer,"** 

49.  A  libel  is  a  published  statement  (jj) 

A  written  charge  duly  published  that  another  person  is  in- 
sane, if  untrue  and  maliciously  made,  is  libelous  and  action- 
able."*°  But  a  newspaper  article  that  merely  reflects  on  the  con- 
dition of  morals,  and  that  the  plaintiff  received  an  appointment  to 
office  as  a  reward  for  political  activity  which  resulted  in  the  de- 
feat of  his  own  brother  is  not  libelous  per  se."*" 
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To  constitute  a  libel  the  statement  must  be  published/*'  and 
every  one  connected  with  the  publication  of  a  libel,  either  at  his 
own  instigation  or  at  the  procurement  of  another,  is  responsible 
for  all  the  damages  which  flow  from  such  action.''*^  A  defama- 
tory letter  written  in  German,  thrown  into  the  shop  of  the  plain- 
tiff's father  and  given  by  him  to  his  wife,  who,  in  turn,  translates 
it  to  the  plaintiff,  is  a  publication  of  the  letter.®*"  The  depositing 
of  a  letter  in  the  post  office  is  a  publication  if  it  reaches  the  ad- 
dressee or  any  person.**^"  The  owner  and  proprietor  of  a  news- 
paper, whether  a  natural  person  or  a  corporation,  is  responsible 
for  libels  contained  therein;"'^  nor  is  ignorance  of  the  fact  an 
excuse,  even  though  instructions  be  given  to  reporters  that  noth- 
ing improper  must  appear.®'^ 

50.  Two  or  more  may  be  sued  jointly,  (kk) 

Again,  an  owner,  half  owner  or  proprietor  may  be  sued  jointly 
with  the  editor,*^*  or  correspondent,'^^  or  reporter'^®  who  is  di- 
rectly responsible  for  the  libel.  But  a  client  is  not  responsible  for 
the  introduction  of  slanderous  matter  into  the  pleadings  by  his 
attorney.*''' 

51.  Corporation  may  sue  and  be  sued.  (11) 

By  the  modern  law  a  corporation  may  sue  and  be  sued  for 
libel  and  slander  like  an  individual.*'*  It  is  somewhat  difficult 
to  determine  whether  an  official,  who  has  made  a  slanderous  or 
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libelous  statement,  is  individually  liable  therefor  or  his  corpora- 
tion; how  far  does  the  doctrine  of  respondeat  superior  extend? 
If  a  general  superintendent  of  a  railroad  publishes  a  libel  con- 
cerning a  discharged  employee,  the  corporation  is  not  liable  unless 
it  is  shown  that  he  was  authorized  to  make  the  publication.'"' 
Until  this  is  done,  the  act  is  simply  his  own. 

52.  Malice  is  essential. 

Legal  malice  is  an  essential  to  an  action  for  defamation,  but  it 
is  "malice  in  a  special  and  technical  sense,"  says  Justice  Trunkey, 
"which  exists  in  the  absence  of  lawful  excuse,  and  where  there 
may  be  no  spite  or  ill-will,  or  disposition  to  injure  others.  Every 
publication  having  the  other  qualities  of  a  libel,  if  wilful  and 
unprincipled,  is  in  law  malicious.  The  publication  of  words  ac- 
tionable in  themselves  is  sufficient  evidence  of  legal  malice.  Legal 
malice  exists  where  a  wrongful  act  is  done  intentionally."*" 
Malice,  therefore,  is  inferred  and  express  malice  need  not  be 
proved  where  the  publication  is  libelous  per  scf^^  on  the  other 
hand,  if  a  communication  is  privileged  no  prima  facie  presump- 
tion of  malice  arises  from  its  publication.*"^ 

53.  Two  or  more  may  join  in  an  action  for  libel. 

Two  or  more  persons  may  join  in  an  action  for  libel  ;°*^  and 
a  corporation  may  have  a  capias  for  slander  on  showing  special 
damage.""*  Since  the  married  woman's  act  of  1893  she  alone 
can  sue  for  a  slander  uttered  against  her  alone ;""'  each  must 
bring  a  separate  action  for  the  injury  suffered."""  Indeed,  the  act 
of  189s,  providing  for  the  redress  of  two  injuries  in  one  suit, 
does  not  apply  to  a  slander  against  a  husband's  wife.""''    On  the 
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other  hand,  both  husband  and  wife  are  liable  for  slanderous 
words  uttered  by  her;°**  and  he  will  not  be  held  to  bail  for 
them  if  spoken  by  her  not  in  his  presence  and  without  his  knowl- 
edge or  consent.*"*  A  joint  action  for  libel  may  be  maintained 
against  two  or  more  defendants,  but  they  must  have  conspired 
together  in  committing  the  tort;*'"  a  joint  action  of  slander,  how- 
ever, against  two  defendants  cannot  be  sustained  even  if  con- 
spiracy be  charged."^^  And  a  joint  action  against  three  or  more 
may  be  discontinued  as  to  one  of  them;""  and  the  jury  may 
assess  different  damages;"''  or  find  in  favor  "of  one  or  more  of 
the  defendants  and  against  the  others.*'*  The  defendant  should 
be  clearly  designated  either  as  an  individual,  corporation  or  part- 
nership."''* Likewise,  the  executors  during  their  administration 
and  not  the  heirs  of  the  former  owner  are  the  proper  defend- 
ants."'" 

In  framing  the  statement  it  should  set  forth  the  defamatory 
words  as  spoken;""  though  the  plaintiff  may  select  his  own 
ground  and  lay  such  of  the  words  uttered  as  he  may  choose."'* 
He  need  not  give  every  identical  word  spoken  by  the  defendant, 
but  may  give  the  purport  of  what  was  said  by  him."'®  The 
statement,  however,  should  set  out  the  words  which  charge  the 
offense,  and  not  merely  state  the  offense  which  they  charge."'" 
Yet  it  is  held  that  if  the  statement  avers  the  substance  of  the 
words  spoken  this  will  suffice."'^     Again,  it  is  said  that  they 
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should  be  set  out  with  the  same  particularity  as  in  an  affidavit 
to  hold  to  bail.**^    If  uttered  in  a  foreign  language  they  must  be 
laid  in  that  language  with  an  averment  that  they  were  under- 
stood,*^^ to  which  should  be  added  a  translation.*** 
54.    The  statement,  (nn) 

Since  the  procedure  act  of  1887  all  matters  of  substance  es- 
sential to  a  good  cause  of  action  must  be  set  out  with  clearness 
and  precision,  but  the  use  of  technical  words  is  not  required  and 
also  less  formality  in  stating  a  cause  of  action  for  defamation.'*' 
Nor  is  the  plaintiff  required  to  set  forth  in  his  statement  the 
names  of  the  persons  before  whom  the  alleged  slander  were  ut- 
tered;*** but  it  must  state  the  venue  in  which  the  words  were 
spoken,**'  though  a  rule  on  the  plaintiff  to  furnish  a  bill  of  par- 
ticulars was  discharged  where  the  statement  designated  i::c  ]>..i,.. 
merely  as  "in  this  commonwealth."*** 

The  statement  must  also  aver  special  damage  when  it  is 
sought  to  be  recovered,**^  but  where  the  words  are  actionable 
per  se  special  damage  need  not  be  alleged  or  proved.*^*  But  if 
the  slanderous  words  are  spoken  of  a  public  officer,  they  are  not 
actionable  and  there  is  no  averment  of  damage  to  his  standing 
in  his  office,  there  can  be  no  recovery  of  special  damages.*^"^  A 
statement  for  special  damage  for  words  not  actionable  per  se 
should  set  out  the  names  of  parties  who  were  kept  from  dealing 
with  the  plaintiff,  though  in  an  affidavit  of  a  cause  of  action 
to  hold  to  bail  such  an  averment  is  unnecessary.*^^    Likewise,  a 
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married  woman  in  trade  who  claimed  damages  for  a  defama- 
tion injuring  her  in  her  business,  prior  to  the  procedure  act  of 
1887,  was  required  to  aver  by  what  right  she  claimed  them.®^^ 
L,astly,  as  a  foundation  for  proof  of  damages  the  facts  need  not 
be  averred  as  to  the  position  in  life  of  the  plaintiff,  his  family 
and  the  number  of  his  children.^'* 

When  the  words  laid  are  defamatory  and  actionable  considered 
in  relation  only  to  extrinsic  circumstances  these  must  be  formally 
stated  and  is  termed  the  inducement.^^^  By  thus  coupling  them 
with  the  language  its  construction  is  affected  and  rendered  ac- 
tionable, while  standing  alone  and  not  thus  explained,  the  lan- 
guage would  not  appear  to  affect  the  plaintiff  injuriously ."^'^ 
Thus,  a  statement  should  aver  that  the  plaintiff  is  a  married 
person  when  the  innuendo  of  adultery  depends  on  that  fact.""*' 
Or,  if  the  allusion  to  a  person  is  so  ambiguous  that  without  the 
aid  of  extrinsic  facts  his  identity  is  not  ascertained,  an  induce- 
ment and  colloquium  are  essential  to  maintain  the  action.®"*  Says 
Judge  Smith,  in  Commonwealth  v.  Swallow:  "Where  the  publi- 
cation is  per  se,  libelous  of  a  person  named,  neither  inducement, 
colloquium  nor  innuendo  are  necessary;  they  become  requisite 
only  when  the  person  referred  to  is  not  clearly  designated,  or 
when  the  language  is  ambiguous  or  susceptible  of  more  than  one 
meaning,  or  while  it  is  apparently  inoffensive  an  obnoxious 
meaning  may  arise  from  extrinsic  facts,  and  it  becomes  defama- 
tory by  reason  of  the  specific  sense  in  which  it  is  used.  Briefly, 
when  the  publication  is  not  directly  defamatory  of  any  person, 
the  pleading  must  indicate  its  meaning  and  to  whom  it  refers; 
and  for  this  purpose  the  essentials  of  the  court  are  (i)  an  induce- 
ment setting  forth  sufSciently  the  extraneous  matters  which,  it  is 
alleged,  give  the  language  the  meaning  or  application  contended 
for;  (2)  an  adequate  colloquium,  showing  the  meaning  or  appli- 
cation; (3)  an  innuendo  declaratory  of  the  sense  in  which  it 
is  alleged  the  language  was  used.  These  as  a  whole  must  con- 
tain everything  necessary  to  make  the  publication  intelligible  in 
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the  sense  thus  imputed  to  it,  and  to  show  its  defamatory  char- 
acter with  respect  to  the  person  to  whom  it  is  alleged  to  refer." 
If,  therefore,  the  charge  is  conveyed  by  the  use  of  a  generic  term 
which  unequivocally  denotes  the  presence  of  any  fact  necessary 
to  constitute  a  criminal  oflfense,  as  if  one  is  charged  with  per- 
jury, a  reference  to  extrinsic  matters  in  order  to  fix  the  mean- 
ing is  unnecessary.*'^  More  generally,  therefore,  when  the  pub- 
lication is  libelous  per  se  of  a  particular  person  named  therein 
neither  inducement,  nor  colloquium,  nor  innuendo  is  required."" 
And  when  an  inducement  alleges  that  which  is  not  essential  to 
the  cause  of  action  it  may  be  designated  as  surplusage.'"^ 

FORM  OF  STATEMENT  IN  UBEL,  THE  PLAINTIFF  BEING  AN  OFFICIAL. 

A.B.  "^ 

V.       >C.  P.,  No.  September  Term,  1913.    No.    . 

CD.  J 

The  plaintiff,  A.  B.,  claims  of  the  defendant,  C.  D.,  the  sum 
of  ,  which  sum  is  justly  due  and  payable  to  the  plaintiff 

by  the  defendant  upon  the  cause  of  action  whereof  the  following 
is  a  statement : 

That  at  the  time  of  the  committing  by  C.  D.  of  the  grievances 
hereinafter  mentioned,  plaintiff  was  and  for  a  long  time  prior 
thereto  had  been  a  public  officer  of  the  city  of  Philadelphia,  to 
wit  plaintiff  was  first  appointed  to  the  position  about 

and  has  held  said  office  to  the  present  time.  During  this  period 
plaintiff  has  enjoyed  not  only  the  confidence  of  his  official  su- 
periors, but  the  esteem  and  respect  of  all  who  knew  him  and  of 
the  community  in  general.  Plaintiff  has  never  been  guilty  of 
(receiving  bribes,  of  taking  money  from  employes),  or  any  simi- 
lar offense;  but  has' on  the  contrary  always  discharged  his  duties 
with  strict  integrity. 

And  plaintiff  further  saith  that  C.  D.,  who  resides  at  No. 

Street,  Philadelphia,  well  knowing  the  premises,  and  in- 
tending to  injure  plaintiff  and  to  deprive  him  of  his  good  name, 
and  further  wickedly  intending  to  cause  plaintiff  to  be  removed 
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from  his  said  office,  on  the  day  of  last  past,  at  the 

city  of  Philadelphia,  did  falsely,  maliciously,  wickedly,  and  il- 
legally make  and  publish  of  and  concerning  plaintiff  and  of  and 
concerning  plaintiff,  as  aforesaid,  the  following  flase, 

scandalous,  defamatory,  and  malicious  writing  and  libel,  in  sub- 
stance as  follow :  (Here  you  set  out  the  words  of  the  libel,  and 
state  how  it  was  published,  whether  in  a  newspaper  or  otherwise.) 

And  plaintiff  further  saith  that  the  charge  in  said  writing  (or 
publication)  contained  against  him  is  false;  that  (here  negative 
the  charges  of  the  libel). 

And  plaintiff  further  saith  that  C.  D.  well  knew  said  charges 
to  be  untrue  when  he.  made  them. 

And  plaintiff  further  saith  that  said  letter  (or  publication)  is 
a  false  and  malicious  libel.  Plaintiff  denies  the  truth  of  all 
charges  so  injuriously  made  against  him  in  said 

By  reason  of  this  libel  (or  these  libels)  plaintiff  has  been 
brought  into  reproach,  said  charges  have  been  widely  published, 
and  plaintiff  has  suffered  in  character  and  in  feelings  to  an  amount 
which  exceeds  five  thousand  dollars.    Wherefore  he  brings  suit. 

L.M., 
pro  Plaintiff. 
(Date.) 
(Affidavit.) 

FORM  OF  STATEMENT  OF  SLANDER. 

C.  p.,  No.    .     September  Term,  1913.    No.     . 

The  paintiff,  A.  B.,  claims  of  the  defendant,  C.  D.,  the  sum  of 
,  which  sum  is  justly  due  and  payable  to  the  plaintiff  by 
the  defendant  upon  the  cause  of  action  whereof  the  following  is 
a  statement: 

That  the  said  A.  B.  is  a  good,  true,  honest,  and  virtuous  in- 
habitant of  this  Commonwealth,  and  as  such  from  the  time  of  his 
nativity  hitherto  hath  demeaned  and  behaved  himself,  and  from 
all  and  all  manner  of  larceny  and  all  such  enormous  crimes  has 
for  the  space  of  his  past  life  until  the  time  of  speaking  and  ut- 
tering the  false,  scandalous,  malicious,  and  defamatory  words 
hereafter  mentioned  to  have  been  spoken,  remained  free  and  un- 
suspected. And  the  said  A.  B.  was  esteemed  and  reputed  a 
person  of  good  name,  fame,  credit,  and  reputation;  by  reason 
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whereof  he  had  gained  the  love,  good  will,  and  esteem  of  all  his 
neighbors  and  divers  other  good  people  of  this  Commonwealth. 
(If  the  plaintiff  has  been  injured  in  his  trade  or  calling,  add.) 
And  whereas  also  the  said  A.  B.  for  a  long  time  past,  and  before 
the  speaking  and  uttering  the  false,  scandalous,  and  defamatory 
words  hereafter  mentioned  to  have  been  spoken,  followed  and 
carried  on  the  lawful  art,  trade,  and  business  of  a  (here  state  the 
trade,  etc.),  and  by  means  thereof  gained  and  acquired  many 
large  sums  of  money.  Nevertheless,  the  said  C.  D.  contriving  the 
said  A.  B.  not  only  to  deprive  of  his  good  name,  fame,  and  credit 
aforesaid,  and  to  bring  him  into  scandal  and  disrepute  among  his 
neighbors,  but  also  to  subject  the  said  A.  B.  to  prosecution  and 
punishment  for  larceny,  on  the  day  of  one  thou- 

sand eight  hundred  and  at  the  county  aforesaid,  to  the 

said  A.  B.  and  in  his  presence  and  the  presence  and  hearing  of 
others  did  speak  and  publish  the  following  false,  scandalous,  ma- 
licious and  defamatory  words,  to  wit :  "You"  (the  said  plaintiff 
meaning)  "stole  my  money;"  thereby  meaning  and  intending  to 
charge  the  said  A.  B.  with  the  crime  of  larceny.  (If  the  slander 
has  been  repeated  to  other  persons,  you  can  charge  thus — and  the 
said  C.  D.  further,  on  the  day  of  in  the  year  last 

aforesaid,  at  the  county  aforesaid,  in  the  presence  and  hearing 
of  other  persons,  did  speak  and  publish  of  and  concerning  the 
said  A.  B.  other  false,  scandalous,  malicious,  and  defamatory 
words,  to  wit:  "He"  (the  plaintiff  meaning)  "is  a  thief;" 
thereby  meaning  and  intending  the  said  A.  B.,  plaintiff,  to  charge 
with  the  crime  of  larceny.  (And  so  in  as  many  different  forms 
as  the  defendant  has  repeated  the  slander  the  plaintiff  is  at  lib- 
erty to  charge  it.)  And  the  said  A.  B.  in  fact  saith  that  he  is 
nowise  guilty  of  the  said  several  larcenies  by  the  said  false  scan- 
dalous, and  defamatory  words  so  injuriously  laid  to  his  charge; 
by  reason  whereof  the  said  A.  B.  has  not  only  been  greatly  hurt 
and  injured  in  his  good  name,  fame,  and  reputation  aforesaid, 
and  been  brought  into  disgrace  and  disrepute  among  his  neigh- 
bors and  divers  other  persons,  who  ever  since  the  speaking  and 
uttering  the  said  several  false,  scandalous,  and  defamatory  words 
so  vehemently,  suspected  him  of  having  been  guilty  of  larceny, 
and  as  also  being  a  person  meriting  punishment,  that  they  have 
refused  to  have  any  communion  or  conversation  with  him,  but  he 
the  said  A.  B.  has  been  subjected  and  made  liable  to  prosecution 
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and  punishment  for  the  said  crime  of  larceny.  (If  your  client 
has  been  injured  in  his  trade  or  calling,  you  add — and  the  said 
A.  B.  further  in  fact  saith,  that  divers  persons  who  used  to  have 
dealing  and  business  with  him,  the  said  A.  B.,  in  his  said  lawful 
art,  trade,  and  business,  and  by  means  of  whom  the  said  A.  B. 
had  gained  large  sums  of  money,  have  ever  since  the  speaking 
and  uttering  the  said  several  false,  scandalous,  and  defamatory 
words,  refused  to  have  dealings  or  business  with  the  said  A.  B.) 
Whereupon  the  said  A.  B.  has  sustained  and  claims  damages  to 
the  value  of  five  thousand  dollars,  and  therefore.brings  suit. 

E.  F., 
.  Attorney  pro  plaintiff. 

(Date.) 
(Affidavit.) 

AVERMENT  OF  SPECIAI,  DAMAGE. 

And  thereby  also,  afterward  and  before  the  time  appointed  for 
the  payment  of  the  price  of  said  lumber  so  purchased  by  plaintiff' 
of  G.  H.,  when  the  said  plaintiff  requested  the  said  G.  H.  to  de- 
liver said  lumber  to  said  plaintiff,  the  said  G.  H.  wholly  refused 
to  deliver  the  same  or  any  part  thereof  unless  the  plaintiff  would 
before  such  delivery  pay  the  price  thereof,  and  in  order  to  pro- 
cure the  delivery  of  said  lumber  the  plaintiff  was  forced  to  pay 
and  did  pay  G.  H.  the  sum  of  dollars  at  the  city  afore- 

said on  (date).    The  said  refusal  of  G.  H.  being  by  reason  of  the 
aforesaid  (slander  or  libel). 

AVERMENT  0]?  SPECIAL  DAMAGE  IN  LOSS  OE  A  CUSTOMER. 

And  thereby  also  one  E.  F.,  who,  before  and  at  the  time  of  the 
committing  of  the  said  grievances,  had  been  used  and  accus- 
tomed to  deal  with  and  who  otherwise  would  have  continued  to 
deal  with  the  said  plaintiff  in  the  way  of  his  aforesaid  trade  and 
business,  hath  from  thence  hitherto  wholly  neglected  and  refused 
so  to  do. 

ANOTHER  AVERMENT  OF  SPECIAL  DAMAGE  IN  LOSS  OF  CUSTOM,  THE 
PLAINTIFF  KEEPING  A  BATHING  HOUSE. 

By  reason  and  by  means  of  the  committing  the  said  grievances, 
and  on  no  other  account  whatsoever,  I.  K.  and  family,  L,.  M., 
N.  O.,  P.  Q.,  and  divers  other  persons  who  would  otherwise 
have  frequented  and  bathed  in  and  from  the  said  rooms,  with  the 
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appurtenances,  of  the  said  plaintiff,  and  paid  him  certain  reward 
in  that  behalf,  have,  on  the  occasion  of  the  committing  of  the 
said  grievances  by  the  said  defendant,  wholly  declined  and  neg- 
lected so  to  do ;  and  the  said  plaintiff  hath  thereby  lost  and  been 
deprived  of  divers  great  gains  and  profits  which  might  and  would 
have  otherwise  arisen  and  accrued  to  him  from  the  said  persons 
so  bathing  in  the  said  rooms,  with  the  appurtenances,  as  afore- 
said, and  the  said  plaintiff  hath  been  and  is  by  reason  of  the  com- 
mitting of  the  said  several  grievances,  otherwise  greatly  injured 
and  damnified,  to  wit,  at  the  city  aforesaid,  to  the  damage  of  the 
said  plaintiff  of  five  thousand  dollars. 

FORM  OF  STATEMENT  FOR  SLANDER  OF  TITLE  OF  REAL  ESTATE. 

A.B.  "j 

V.      V-C.  P.,  No.      .      September  Term,  1913.    No.    . 
CD.  J 

The  plaintiff,  A.  B.,  claims  of  the  defendant,  C.  D.,  the  sum  of 
,  which  sum  is  justly  due  and  payable  to  the  plaintiff  by 
the  defendant  upon  the  cause  of  action,  whereof  the  following  is 
a  statement : 

The  said  plaintiff,  before  and  at  the  time  of  the  committing 
of  the  grievances  by  the  said  defendant  hereinafter  mentioned, 
was  seized  as  in  fee  and  in  the  reversion  of  and  in  certain  land 
with  the  appurtenances,  situate,  lying,  and  being  on  in 

the  county  of  immediately  expectant  upon  the  death  of 

one  E.  F.,  who  was  then  seized  of  the  same  premises  in  her 
demesne  as  of  freehold,  for  the  term  of  her  natural  life.  The 
said  plaintiff  before  and  at  the  time  of  the  committing  the  griev- 
ances hereinafter  mentioned,  was  desirous  of  selling  his  said  es- 
tate and  interest  by  public  auction,  and  for  that  purpose  the  said 
plaintiff,  before  and  at  the  time  of  the  committing  of  the  said 
grievances,  to  wit,  on  at  caused  his  said  estate 

and  interest  to  be,  and  the  same  then  and  there  were  put  up  and 
exposed  to  sale  by  public  auction  by  one  G.  H.,  as  the  auctioneer 
and  agent  of  the  said  plaintiff,  in  order  that  the  same  might  be 
then  and  there  sold  for  the  said  plaintiff.  Yet  the  said  defendant, 
well  knowing  the  premises,  but  contriving  and  falsely  and  fraud- 
ulently intending  to  injure  the  said  plaintiff  and  to  cause  it  to  be 
suspected  and  believed  that  the  said  plaintiff  had  no  title,  estate 
or  interest  of,  in,  or  to  the  said  land  with  the  appurtenances,  and 
to  hinder  and  prevent  the  said  plaintiff  from  selling  or  disposing 
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of  his  said  estate  or  interest  in  the  same,  and  to  cause  and  pro- 
cure the  said  plaintiff  to  sustain  and  be  put  to  divers  great  ex- 
penses attending  the  said  exposure  to  sale,  and  to  vex,  harass, 
oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff,  heretofore, 
to  wit,  on  aforesaid,  at  aforesaid,  wrongfully  and 

injuriously,  falsely  and  maliciously  caused  and  procured  a  certain 
person,  to  wit,  one  W.  M.,  to  attend  and  be  present  at  and  upon 
such  exposure  to  sale  of  the  said  plaintiff's  estate  and  interest 
as  aforesaid,  and  then  and  there,  upon  such  exposure  to  sale,  and 
before  the  said  estate  and  interest  had  been  sold  and  disposed 
of,  falsely  and  maliciously  caused  and  procured  the  said  W.  M. 
to  assert  and  represent,  and  the  said  W.  M.  did  then  and  there 
accordingly,  falsely,  maliciously,  and  wickedly  say  in  the  presence 
and  hearing  of  divers  persons  then  and  there  present  at  and  upon 
such  exposure  to  sale  as  aforesaid,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  said  G.  H.,  so  being  such 
auctioneer  as  aforesaid,  and  of  and  concerning  the  said  land 
with  the  appurtenances,  and  the  said  plaintiff's  estate  and  the 
interest  therein,  that  (here  set  out  the  words  with  the  appropriate 
innuendoes).  By  means  of  the  committing  of  said  several  griev- 
ances by  the  said  defendant  as  aforesaid,  divers  of  the  said  per- 
sons who  were  so  present  at  and  upon  the  said  exposure  to  sale 
as  aforesaid,  and  who  were  then  and  there  about  to  be  and  be- 
come purchasers  of  the  said  estate  and  interest  of  the  said  plain- 
tiff, and  who  might  and  would  otherwise  have  bid  for  and  pur- 
chased the  same,  especially  I.  K.,  who  was  then  and  there  about 
to  bid  for  and  who  would  otherwise  have  purchased  the  same, 
were  then  and  there  deterred  and  prevented  from  bidding  for 
and  becoming  purchasers  of  the  said  estate  and  interest  of  the 
said  plaintiff,  and  then  and  there,  and  from  thence,  have  wholly 
declined  to  purchase  the  same,  and  thereby  the  said  plaintiff  was 
then  and  there  hindered  and  prevented  from  selling  and  dispos- 
ing of  his  said  estate  and  interest,  and  hath  thereby  not  only  lost 
and  been  deprived  of  all  the  advantages  and  emoluments  which 
he  might  and  would  have  derived  and  acquired  from  the  sale 
thereof,  but  has  been  forced  and  obliged  to  pay,  lay  out,  and  ex- 
pend divers  large  sums  of  money,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  in  and  about  the 

said  exposure  to  sale,  and  expenses  incidental  thereto,  to 

wit,  at  the  county  aforesaid : 

18 


2242         Common  L,aw  Practice  in  Pennsylvania. 

In  addition  to  said  sum  of $ 

the  plaintiff  claims  for  loss  on  sale  of  said  property, 


Amount  of  claim, $ 

R.S., 
Plaintiff's  Attorney. 
(Date.) 
(Affidavit.) 

FORM  OF  STATEMENT — SLANDER  AS  TO  PLAINTIFF'S  SHIP. 

A.B.  ^ 

V.       >-C.  P.,  No.      .     September  Term,  191  .    No.    . 
CD.  J 

The  plaintiff,  A.  B.,  claims  of  the  defendant,  C.  D.,  the  sum  of 
,  which  sum  is  justly  due  and  payable  to  the  plaintiff  by 
the  defendant  upon  the  cause  of  action,  whereof  the  following  is 
a  statement : 

Before  and  at  the  time  of  the  said  defendant  committing  the 
grievances  hereinafter  mentioned,  at  the  city  of  Philadelphia,  the 
said  plaintiff  was  possessed  as  of  his  own  property,  of  a  certain 
ship  or  vessel  called  and  which  said  ship  or  vessel  one 

E.  F.,  before  and  at  the  time  of  the  committing  the  grievances 
hereinafter  mentioned,  was  about  to  hire  and  would  (had  not 
such  grievances  been  committed)  have  hired  of  the  said  plaintiff 
to  go  and  proceed  on  a  certain  voyage  for  certain  freight  and 
reward  to  be  therefor  paid  to  the  said  plaintiff,  nevertheless  the 
said  defendant,  well  knowing  the  premises,  but  contriving  and 
wrongfully  and  maliciously  intending  to  injure  the  said  plaintiff, 
and  to  induce  the  said  E.  F.  not  to  hire  the  said  ship  or  vessel 
as  aforesaid,  and  thereby  to  deprive  the  said  plaintiff  to  all  the 
profits,  emoluments,  rewards,  and  advantages  he  would  have  de- 
rived and  acquired  from  the  said  ship  or  vessel  being  so  hired 
as  aforesaid,  heretofore,  to  wit,  on  at  the  city  aforesaid, 

in  a  certain  discourse  which  the  said  defendant  then  and  there 
had  with  the  said  E.  F.,  of  and  concerning  the  said  ship  or  ves- 
sel, in  the  presence  and  hearing  of  the  said  E.  F.,  falsely  and 
maliciously  spoke  and  published,  of  and  concerning  the  said  ship 
or  vessel,  the  false,  scandalous,  and  malicious  words  following, 
that  is  to  say  (here  insert  the  words,  as  "When  I  saw  her  her  keel 
was  hove  up  eighteen  inches  in  a  straight  line"),  thereby  then 
and  there  meaning  that  (here  insert  the  proper  innuendo  and  de- 
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nial  of  the  words — the  following  form  serves  only  to  illustrate 
this  direction)  the  keel  and  floors  of  said  ship  were  broken  at 
the  time  when  he,  the  said  defendant,  had  seen  the  same,  whereas 
in  truth  and  in  fact,  at  no  time  when  he,  the  said  defendant,  saw 
the  said  ship  or  vessel,  nor  when  he  spoke  and  published  the  said 
slander  as  aforesaid,  her  keel  was  in  any  place  hove  up  eighteen 
inches  in  a  straight  line,  nor  was  the  said  ship  or  vessel  in  any 
manner  imperfect  as  the  said  defendant  so  asserted  and  alleged 
as  aforesaid.  By  means  of  the  speaking  and  publishing  of  which 
said  several  false,  scandalous,  and  malicious  words  as  aforesaid 
by  the  said  defendant,  the  said  E.  F.,  giving  credit  to  and  be- 
lieving that  the  said  representations  and  assertions  were  true, 
afterward,  to  wit,  at  the  city  aforesaid,  the  said  E.  F. 

wholly  refused  to  hire  the  said  ship  or  vessel  as  aforesaid,  and 
thereby  the  said  plaintiff  lost  and  was  deprived  of  all  the  profits, 
emoluments,  rewards,  and  advantages  he  would  have  derived  of 
and  from  the  said  ship  or  vessel  having  been  so  hired  as  afore- 
said ;  and  the  said  plaintiff  hath  been  also,  by  means  of  the  speak- 
ing and  publishing  the  said  several  words  as  aforesaid,  otherwise 
greatly  injured  and  damnified,  to  wit,  at  the  city  of  Philadelphia 
aforesaid,  to  the  amount  of  five  thousand  dollars. 

G.H., 
Plaintiff's  Attorney. 
(Date.) 
(Affidavit.) 

55.  The  colloquium.  (00) 

A  colloquium  is  needful  when  the  words  per  se  do  not  import 
a  crime  to  couple  them  with  facts  which  give  a  particular  hue 
to  the  meaning  and  by  the  aid  of  innuendos  designate  the  persons 
and  things  in  the  minds  of  the  author  and  disclose  the  charge 
of  guilt.'"'^ 

56.  The  innuendo,  (pp) 

The  ofiice  of  an  innuendo  clearly  differs  from  that  of  an 
inducement  or  colloquium.     Words  may  be  used  that  are  not 
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702  Lukenhart  v.  Byerly,  53  Pa.  418;  Deford  v.  Mjller,  3  P.  and  W. 
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defamatory  or  actionable  without  further  definition  or  explana- 
tion. An  innuendo,  therefore,  defines  the  defamatory  meaning 
which  the  plaintiff  attaches  to  the  words  and  shows  how  they 
came  to  have  that  meaning  and  how  they  relate  to  the  plaintiff."^ 
There  is  this  limitation,  however,  to  an  innuendo,  it  cannot  intro- 
duce new  matter  or  alter,  enlarge  or  extend  the  natural  meaning 
of  the  words  or  put  on  them  a  construction  they  will  not  bear.'"'* 
But  if  they  are  capable  of  several  meanings,  or  of  a  doubtful  or 
double  meaning,  an  innuendo  may  attach  such  meaning  thereto 
as  the  plaintiff  claims  was  intended  by  them."'^  An  innuendo, 
therefore,  is  not  necessary  and  consequently  may  be  treated  as 
surplusage  when  it  avers  a  particular  meaning  to  language  which 
is  not  needed  because  the  common  understanding  of  mankind 
immediately  takes  hold  of  the  words  and  without  difficulty  implies 
a  libelous  meaning  to  them.'"^  "If  words  are  not  in  themselves 
libelous,  but  are  averred  to  be  so  by  innuendo,  it  is  for  the  court 
in  civil  cases  to  instruct  the  jury  as  to  whether  they  are  libelous, 
assuming  the  innuendo  to  be  true."'"' 

57.    Bail  and  affidavit,  (qq) 

A  defendant  may  be  held  to  bail,  as  we  have  seen  for  slander.'"* 
The  affidavit  required  must  set  forth  the  words  exactly  or  in 
substance,  and  is  defective,  if  their  effect  merely  is  set  forth.'"' 
The  affidavit  need  not  aver  special  damage  when  the  words  are 
actionable  per  se  f^"  but  if  they  are  not,  special  damage  must  be 
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averred.''^^  The  affidavit  must  also  disclose  affirmatively  for 
what  purpose  the  suit  is  brought;'"  the  location  of  the  defend- 
ant's residence  within  the  county,  the  uttering  of  the  words  within 
the  county  where  the  writ  issues,  the  basis  of  the  claim  for  spe- 
cial damage,  or  the  defendant  will  be  discharged  on  common 
bail."^  The  plaintiff  may  charge  in  his  affidavit  on  a  joint  capias 
two  persons  conspiring  to  maliciously  prosecute  and  slander 
him;'^*  a  corporation  may  have  a  capias  for  slander  ;'^°  and  a 
wife  is  entitled  to  a  discharge  on  common  bail  in  a  slander  suit 
against  her  husband  and  herself.'"  But  a  defendant  in  an  action 
for  slander  is  not  entitled  to  a  discharge  from  arrest  upon  a 
capias  ad  satisfaciendum  on  making  an  assignment  for  the  ben- 
efit of  creditors  under  the  fifth  section  of  the  insolvent  act  of 
1901.'^°* 

AFFIDAVIT  To  HOLD  TO  BAII,,  CONSPIRACY  TO  SLANDER,  TO  FALSELY 

ARREST,  ETC. 

A.B.         '^ 

V.  ^City  and  County  of  Philadelphia,  ss. 

C.D.andE.F.    J 

A.  B.,  having  been  duly  sworn  according  to  law,  doth  depose 
and  say : 

That  on  the  A.  D.,  at  the  County  of  Phila- 

delphia, C.  D.  and  E.  F.  illegally  and  wrongfully  combined  and 
conspired  together  to  injure  deponent — to  slander  him,  and  to 
prosecute  him,  and  arrest  him  falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause  whatever.  In  pursuance 
of  said  illegal  conspiracy  C.  D.  procured  E.  F.  to  go  before 
Esq.,  one  of  the  magistrates  of  the  city  of  Philadelphia 
(then  and  there  having  jurisdiction  to  issue  warrants  for  mis- 

711  Beriac  v.  Wellhoff,  27  W.  N.  C.  153;  Havercamp  v.  Sheldon,  15 
W.  N.  C.  soi;  Sargent  v.  Miller,  i  Wood.  438;  Zeller  v.  Katzengroh,  12 
C.  C.  451 ;  Ripple  v.  Little,  5  Lack.  Jur.  193. 

712  Dettra  v.  Elder,  6  Lane.  L.  Rev.  62. 

713  Sciullo  V.  Pucini,  12  Dist.  702 ;  Zeller  v.  Katzengroh,  12  C.  C.  451. 

714  Nash  V.  Bloom,  10  C.  C.  358. 
Contra,  Kamper  v.  Phillips,  i  Lehigh  loi. 

715  Temperance  Mutual  Association  v.  Schweinhard,  3  C.  C.  353. 

716  Hurst  v.  Smith,  9  W.  N.  C.  461 ;  Walter  v.  Drayton,  39  L.  I.  90. 
716a    Act  June  4,  P.  L.  404,  2  Purd.  §89,  p.  1922;  Fail  v.  Solomon,  21 

Dist.  599. 
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demeanors,  felonies,  etc.),  and  on  the  day  and  year  aforesaid, 
at  the  county  aforesaid,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  to  charge  this  deponent  on  oath 
with  having  received  a  large  sum  of  money,  and  with  being  about 
to  leave  this  country  with  intent  to  defraud  deponent's  creditors. 
On  which  false  charge  the  said  C.  D.  and  E.  F.  procured  from 
the  said  magistrate  a  warrant  under  his  hand  and  seal  for  the 
apprehending  of  deponent,  and  on  said  warrant  the  said  C.  D. 
and  E.  E.  procured  deponent  to  be  arrested  by  his  body  and  taken 
before  said  magistrate,  and  held  to  bail  in  the  sum  of  $1,000  (to 
prevent  a  commitment  being  issued)  for  deponent's  appearance 
on  the  day  of  at       o'clock,  a.  m.    And  deponent 

having  appeared  before  said  magistrate  at  said  time,  and  no  one 
having  appeared  to  sustain  said  prosecution  at  either  hearing, 
deponent  was  honorably  discharged,  and  said  prosecution  is  fully 
ended  and  determined. 

Deponent  further  saith,  that  in  pursuance  of  the  unlawful  com- 
bination aforesaid,  the  said  C.  D.,  on  or  about  the  day 
of  at  the  county  aforesaid,  in  the  presence  and  hearing 
of  several  persons,  spoke  the  following  false  and  scandalous 
words  of  and  concerning  deponent,  in  substance,  to  wit :  "A.  B." 
(deponent  meaning)  "is  about  to  leave  the  country  and  cheat  his 
creditors,''  thereby  meaning  to  charge  deponent  with  a  design  to 
cheat  and  defraud  his  creditors. 

Deponent  is  by  occupation  a  manufacturer  of  glass,  and  is 
largely  engaged  in  that  business — to  the  extent  of  $50,000  per 
annum,  as  nearly  as  deponent  can  state  the  same.  His  credit  and 
business  character  are  all  important-  to  him,  and  he  believes  that 
the  wrongs  above  detailed  were  committed  with  the  view  of  in- 
juring him  in  his  aforesaid  lawful  calling. 

The  slander  above  mentioned  was  repeated  by  said  C.  D.  to 
persons  with  whom  deponent  was  dealing,  and  had  reference  to 
his  said  business. 

Deponent  avers  that  said  criminal  charge  and  slander  were 
wholly  false,  and  that  both  the  said  C.  D.  and  E.  F.  knew  said 
charge  and  slanders  to  be  entirely  without  foundation. 

By  means  of  these  said  grievances  deponent  has  been  put  to 
inconvenience,  in  being  compelled  to  neglect  his  business;  has 
been  obliged  to  expend  money  in  order  to  defend  said  prosecu- 
tion ;  has  been  exposed  by  the  aforesaid  arrest ;  and  has  sustained 
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in  feeling,  business,  and  character  damage  to  a  large  amount,  to 
wit,  to  at  least  the  sum  of  dollars. 

Deponent  firmly  believes  that  unless  said  parties  are  held  to 
bail  they  will  leave  this  jurisdiction  to  avoid  suit. 

Sworn  to  and  subscribed  before  me, 

58.    Demurrer,  (rr) 

An  objection  to  the  statement  may  be  raised  by  demurrer,  or, 
after  verdict,  by  a  motion  in  arrest  of  judgment.'^'  By  entering 
it  all  relevant  matters  well  pleaded  are  admitted  and  must  be 
accepted  as  true.^^'  An  averment  of  malice,  therefore,  will  be 
admitted  even  when  the  words  would  otherwise  be  privileged.'^^ 
A  demurrer  also  admits  the  truth  of  the  innuendo  provided  it 
alleges  a  possible  meaning  of  the  defamatory  words,'^"  but  not  a 
meaning  which  the  words  are  incapable  of  bearing."^ 

A  demurrer  properly  takes  advantage  of  the  absence  of  an 
averment  of  special  damage  when  the  defamation  is  not  libel- 
ous per  se  f  ^^  or  of  a  defect  in  joining  in  one  cause  for  slander  the 
claims  of  two  plaintiffs;'^*  or  of  a  failure  to  set  out  properly 
the  words  of  slander;"*  or  of  a  defect  in  claiming  damages  for 
defamation  published  after  suit  brought  together  with  those 
prior  thereto.'^^  But  a  demurrer  cannot  take  advantage  of  the 
failure  to  join  a  husband  although  the  statement  declares  that 
at  the  time  of  the  publication  of  the  defamation  laid  the  plaintiff 
was  a  married  woman.'^® 

59.    Plea  in  abatement,  (ss) 

A  plea  in  abatement  should  be  filed  whenever  the  defendant 
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wishes  to  take  advantage  of  the  incapacity  of  the  plaintiflf,^^'  or 
the  jurisdiction  of  the  courf^^ 

If  the  defendant  fails  to  demur  to  the  statement  on  the  ground 
that  it  does  not  expressly  aver  falsity  and  malice,  he  cannot 
raise  some  objection  after  a  trial  on  the  merits  in  which  the  pub- 
lication was  shown  to  have  been  false  and  malicious.''^^ 

60.  The  plea  of  "not  guilty." 

The  plea  of  "not  guilty"  is  prescribed  by  statute  and  may  be 
employed  with  "justification,"  as  they  are  not  inconsistent;^^"  but 
the  practice  once  in  use  of  pleading  "not  guilty  with  leave  to  jus- 
tify," has  been  disapproved.''^  A  defendant  may  plead  guilty  as 
to  part  of  the  words  and  justify  as  to  the  rest."'^ 

The  plea  of  ".not  guilty"  admits  ever)rthing  that  it  does  not  deny, 
including  the  defamatory  character  of  the  charge  alleged,  its 
falseness  and  malice,  and  denies  the  publication  of  the  defama- 
tion charged,'^'  and  under  this  plea  any  defense  which  does  not 
amount  to  a  justification  may  be  given  in  evidence  in  mitigation 
of  damages.'^*  An  agreement  of  counsel  in  a  slander  case  that 
evidence  introduced  under  the  plea  of  not  guilty  shall  have  the 
same  force  as  if  under  plea  of  justification  is  as  effective  to  open 
the  door  to  that  line  of  defense  as  a  formal  plea.''^^ 

61.  What  is  admitted  under  general  issue. 

Evidence  of  the  truth  of  a  defamation  is  not  admissible  under 

727  Rangier  v.  Hummel,  37  Pa.  130;  Savage  v.  Bunn,  19  W.  N.  C. 
448.    See  Peters  v.  Ulmer,  74  Pa.  402. 

728  Wallace  v.  Jameson,  179  Pa.  94. 

729  Young  V.  Geiske,  209  Pa.  515. 

730  Ferber  v.  Gazette  &  Bull.  Pub.  Co.,  212  Pa.  367;  Drown  v.  Allen, 
191  Pa.  393;  Peters  v.  Ulmer,  74  Pa.  402;  Burfold  v.  Wible,  32  Pa.  95; 
Steinman  v.  Mc Williams,  6  Pa.  170;  Stell  v.  Moyer,  9  Dist.  516. 

731  Peters  v.  Ulmer,  74  Pa.  402;  Frederitze  v.  Odenwalder,  2  Yeates 
243.    See  Kerlin  v.  Heacock,  3  Binn.  215. 

732  Burford  v.  Wible,  32  Pa.  95. 

733  Hartranft  v.  Hesser,  34  Pa.  117. 

734  Beehler  v.  Steever,  2  Wh.  313;  Minesinger  v.  Kerr,  9  Pa.  312; 
Updegrove  v.  Zimmerman,  13  Pa.  619;  Steer  v.  Kerable,  27  Pa.  112; 
Smith  v.  Smith,  39  Pa.  441 ;  Donnelly  v.  Swain,  2  Phila.  93 ;  Spence  v. 
Burt,  18  Lane.  L.  Rev.  251.  Under  the  general  issue  the  defendant  may 
prove  the  general  bad  character  of  the  plaintiff  to  determine  the  real  injury 
he  has  suffered,  but  not  particular  failings  and  vices.  Steinman  v.  Mc- 
Williams,  6  Pa.  170;  Oles  v.  Pittsburgh  Times,  2  Super.  Ct.  130. 

735  Woddrop  v.  Thacher,  117  Pa.  340. 
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the  general  issue  in  the  absence  of  a  plea  of  justification  in  miti- 
gation of  damages  or  to  disprove  malice  ;^^''  but  testimony  is  ad- 
missible that  "in  all  civil  actions  for  libel,  the  plea  of  justification 
shall  be  accepted  as  an  adequate  and  complete  defense,  when  it 
is  pleaded,  and  proved  to  the  satisfaction  of  the  jury  under  the 
direction  of  the  court  as  in  other  cases,  that  the  publication  is 
substantially  true  and  is  proper  for  public  information  or  inves- 
tigation, and  has  not  been  maliciously  or  negligently  made."'^^ 

62.  Plea  of  justification. 

A  justification  pleaded  is  an  admission  of  record  by  the  de- 
fendant that  he  spoke  the  words  as  laid  with  the  meaning  averred, 
and  he  takes  the  burden  of  making  good  the  charge  as  broadly 
as  it  is  averred  to  have  been  uttered/^*  The  defendant  must  set 
out  formally  all  that  he  intends  to  prove  as  justification,^^"  which 
must  not  only  be  similar  but  identical  with  that  contained  in  the 
libel.^" 

The  plea  of  justification  is  a  special  plea  which  should  be  set 
forth  at  length,  the  facts  showing  that  the  communication  was 
privileged  or  other  matters.'*"^  To  this  a  demurrer  may  be  filed 
which  will  admit  the  averments  contained  therein  constituting 
the  defense  of  justification.^*^ 

Although  the  pleas  "not  guilty"  and  "justification"  are  ap- 
parently repugnant,  they  may  under  modern  practice  be  pleaded 
together.'*^ 

The  court  may  at  its  discretion  allow  or  refuse  the  withdrawal 
of  a  plea  of  justification.''**    If  it  is  withdrawn,  the  plaintiff  can- 

736  Henry  v.  Norwood,  4  W.  347;  Minesinger  v.  Kerr,  9  Pa.  312;  Up- 
degrove  v.  Zimmerman,  13  Pa.  619;  Steer  v.  Kemble,  27  Pa.  112;  Chubb 
V.  Gsell,  34  Pa.  114;  Smith  v.  Smith,  39  Pa.  441;  Porter  v.  Botkins,  59 
Pa.  484. 

■JZ7    April  II,  R.  L.  74,  2  Purd.  §2,  p.  2251. 

738  Wallis  V.  Mears,  3  Binn.  546;  Steniman  v.  Mc Williams,  6  Pa.  170; 
Updegrove  v.  Zimmerman,  13  Pa.  619 ;  Burford  v.  Wible,  32  Pa.  95. 

739  Donnelly  v.  Swain,  2  Phila.  93. 

740  Regensperger  v.  Kiefer,  20  W.  N.  C.  97;  Mitchell  v.  Hendrix,  3 
York  5;  Commonwealth  v.  Cochran,  23  Lane.  L,.  Rev.  267. 

741  Barr  v.  Moore,  87  Pa.  385;  Press  Co.  v.  Stewart,  119  Pa.  584. 
Coverture  should  be  pleaded  specially.    Savage  v.  Bunn,  19  W.  N.  C.  448. 

742  Ibid.;  Foster  v.  Commonwealth,  8  W.  &  S.  ^^. 

743  Ferber  v.  Gazette  &  Bull.  Pub.  Co.,  212  Pa.  367. 

744  Rush  v.  Cavenaugh,  2  Pa.  187;  McCue  v.  Ferguson,  73  Pa.  333. 
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not  offer  it  in  evidence  as  proof  of  publication  to  contradict  the 
defendant's  denial/^^  The  court  may  also  allow  the  withdrawal 
of  a  plea  of  not  guilty  and  the  substitution  of  one  of  justifica- 
tion."« 

There  should  be  a  replication  filed  to  a  plea  of  justification  in 
order  that  the  case  may  be  properly  at  issue  but  failure  to  file 
it  is  not  reversible  error  after  verdict.'^*' 

Since  probable  cause  is  an  essential  element  to  the  defense 
of  privileged  communication,  the  rule  that  in  an  ordinary  action 
for  libel  evidence  tending  to  prove  the  truth  of  the  charge  is 
inadmissible  without  a  plea  of  justification,  does  not  apply  to 
cases  of  privileged  communications.'**  Hence  all  facts  tending  to 
prove  probable  cause  are  admissible  under  the  plea  of  the  general 
issue  including  those  facts  which  directly  tend  to  prove  the  truth 
of  the  charge  or  the  guilt  of  the  plaintiff  of  the  offense  charged.'*' 

63.  Rule  for  more  specific  statement,  (tt) 

A  rule  for  a  more  specific  statement  may  be  entered  in  an 
action  for  libel,'°°  but  not  a  rule  asking  for  the  names  of  the 
persons  before  whom  the  words  were  altered.'^^  A  bill  of  par- 
ticulars may  be  ordered  in  actions  for  defamation  if  the  rules  of 
court  thus  provide.'^^  More  generally  a  bill  may  be  demanded 
whenever  the  pleadings  do  not  apprise  the  opposite  party  of  the 
particulars  of  the  cause  of  action,  so  that  a  proper  answer  cannot 
be  made  thereto;''^  nor  is  the  right  to  demand  a  bill  in  slander 
impaired  by  the  procedure  act  of  1887.'^*  If  one  claims  special 
damages  to  his  trade  and  business  from  a  libel,  the  defendant  is 
entitled  to  a  bill  of  particulars  showing  them."*^    And  in  an  action 

tt    6  Vale  15637. 
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746  Peters  v.  Ulmer,  74  Pa.  402. 

747  Long  V.  Ivong,  4  Pa.  29. 
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of  slander  the  defendant  is  also  entitled  to  a  bill  setting  forth  the 
approximate  dates  of  utterance  instead  of  the  extreme  dates 
between  which  they  were  uttered;  also  the  place  of  utterance 
more  exactly  located  than  by  the  names  of  these  townships.  But 
if  the  statement  does  not  aver  where  or  to  whom  the  slanderous 
words  were  spoken,  a  bill  cannot  be  demanded.'''* 

64.  Amendments,  (uu) 

Amendments  may  be  made  adding  or  striking  out  the  names  of 
parties  whenever  the  rights  of  a  party  are  liable  to  be  defeated 
by  having  joined  too  many  or  too  few  plaintiffs  or  defendants.'^'' 
The  colloquiums  may  be  amended  ;''*  an  innuendo  may  be  add- 
ed f^'  a  translation  of  the  slanderous  words ;'°°  an  averment  of 
special  damage  ;''°^  the  utterance  of  slanderous  words  by  husband 
and  wife  may  be  amended  by  charging  her  alone  as  the  utterer 
of  them.''*^  Some  definite  limitation,  however,  in  making  or 
allowing  them  must  be  observed,  first,  a  new  cause  of  action  will 
not  be  permitted  after  the  statute  of  limitation  has  run,'*^  but 
there  may  be  a  restatement  of  the  same  cause  of  action  after  the 
statuory  period.''** 

65.  Defenses,  (w) 

Next  may  be  considered  the  defenses  in  libel  and  slander.  The 
truth  of  the  defamatory  charge  is  a  good  and  sufficient  defense 
to  a  civil  action  for  the  recovery  of  damages  provided  the  truth 
of  the  charge  is  specially  pleaded  and  substantially  proved.'*" 
The  general  rule  is  that  truth  is  a  defense  to  a  civil  action  for 

uu  6  Vale  15637. 

vv  6  Vale  15666. 

756  Michael  v.  Williams,  i6  W.  N.  C.  284.  But  see  Doan  v.  Sellers, 
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759  Kay  V.  Fredrigal,  3  Pa.  221. 

760  Rahauser  v.  Barth,  3  W.  28. 

761  Hornburger  v.  Seiler,  24  C.  C.  476. 

762  Watres  v.  Lloyd,  i  Wilcox  116. 

763  Smith  V.  Smith,  45  Pa.  403 ;  Moles  v.  Crozier,  48  Pitt.  L.  J.  216. 
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765  Act  April  II,  1901,  P.  L.  74,  2  Purd.  §2,  p.  2251 ;  Press  Co.  v.  Stew- 
art, 119  Pa.  584;  Oles  v.  Pittsburgh  Times,  2  Super.  Ct.  130. 


2252         Common  Law  Practice  in  Pennsylvania. 

libel/"*  If  a  plea  of  justification  has  been  entered  in  an  action 
of  libel,  the  burden  is  on  the  defendant  to  satisfy  the  jury  by  his 
evidence  that  the  publication  was  substantially  true  in  every  ma- 
terial respect,  but  he  is  not  required  to  produce  proof  that  would 
establish  the  plaintiff's  guilt  beyond  reasonable  doubt,  and  that 
would  warrant  his  conviction  in  a  criminal  court. ''°'  Thus,  if  the 
plaintiff  proves  the  publication  of  articles  imputing  dishonest  and 
dishonorable  action  on  the  plaintiff  in  his  professional  conduct 
as  an  attorney-at-law,  a  prima  facie  case  is  made  out  and  the 
burden  of  proving  privilege  or  probable  cause  is  on  the  defendant. 
On  the  other  hand,  it  is  the  duty  of  the  defense,  if  it  can  do 
so,  to  establish  the  privileged  character  of  its  publication,  either 
that  the  defamatory  words  substantially  as  it  published  them 
were  spoken  on  a  proper  occasion  or  in  the  course  of  proper  leg- 
islative or  judicial  proceedings,  or  that  acting  with  due  diligence 
it  was  deceived  into  the  belief  that  they  had  been  so  uttered.'*' 

The  truth  of  the  facts  publish  as  a  defense  in  a  civil  action  for 
libel  may  be  lost  if  the  matter  described  is  a  private  one  with 
which  the  defendant  or  the  public  has  no  legitimate  concern,  or 
where  even  if  the  substance  of  the  matter  was  proper  the  manner 
and  style  rendered  the  publication  libelous.^*^  Otherwise  if  a 
newspaper  article' purporting  to  be  an  interview  is  the  subject 
of  action  and  justification  is  pleaded  the  defendant  is  entitled  to 
have  the  jury  instructed  that  if  they  believe  the  article  to  be  a 
fair  and  true  account  of  the  interview  he  is  entitled  to  a  ver- 
dict.''^'' Under  the  act  of  1901  "to  the  satisfaction  of  the  jury 
as  in  other  cases"  means  proof  as  in  other  civil  cases  by  a  pre- 
ponderance of  evidence.'''^ 

Besides  the  truth  of  the  charge,  its  privileged  nature  is  often 
an  effective  defense.'''^  The  privilege  may  be  absolute  or  quali- 
fied.   If  the  words  were  used  on  an  occasion  of  absolute  privi- 

766  Mulderig  v.  Wilkes-Barre  Times,  215  Pa.  740;  Conroy  v.  Pitts- 
burgh Times,  139  Pa.  334;  Rowand  v.  De  Camp,  96  Pa.  493;  Buckhart  v. 
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767  Sacchetti  v.  Fehr,  217  Pa.  475. 
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771  Sacchetti  v.  Fehr,  217  Pa.  475. 
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R.  469. 
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lege  the  presence  or  absence  of  actual  malice  and  ill-will  is  im- 
material/^^ The  only  material  questions  are  whether  the  occa- 
sion was  privileged,  and,  if  so,  whether  the  matter  was  pertinent, 
and  where  there  is  no  doubt  as  to  the  circumstances  under  which 
the  communication  was  made,  the  questions  are  for  the  court; 
otherwise  the  jury  must  find  what  the  circumstances  in  fact  were, 
and  the  court  will  determine  the  questions/'* 

What,  then,  are  occasions  of  privilege?  Statements  made  in 
good  faith  by  counsel  during  the  trial  of  a  cause,"'  in  short 
all  judicial  proceedings."*  So  is  the  occasion  of  accusations  in 
good  faith  preferred  before  the  governor  against  a  public  of- 
ficer;"' also  the  proceedings  for  granting  a  liquor  license;"' 
papers  filed  in  proceedings  before  the  board  of  pardons  are  privi- 
leged ;"°  so  is  a  speech  made  by  a  member  of  councils  concerning 
a  matter  before  the  councils  ;'*°  so  is  an  affidavit  for  a  search  war- 
rant, containing  only  pertinent  and  material  facts.'^^  While  the 
occasion  of  privilege  is  an  effective  shield  against  the  charge  of 
mere  malice,  actual  malice  and  the  use  of  the  occasion  as  a  cloak 
for  uttering  defamations  will  defeat  the  defense  of  absolute  privi- 
lege.'*^  Said  Justice  Paxson  in  Briggs  v.  Garrett:  "A  communi- 
cation to  be  privileged  must  be  made  upon  a  proper  occasion, 
from  a  proper  motive,  and  must  be  based  upon  a  reasonable  or 
probable  cause.  When  so  made,  in  good  faith,  the  law  does  not 
imply  malice  from  the  communication  itself,  as  in  the  ordinary 
case  of  libel;  actual  malice  must  be  proved  before  there  can  be 
a  recovery."''^ 
A  privileged  communication  is  one  made  on  a  proper  occa- 

773  Thompson  v.  McCrea,  194  Pa.  32;  McGaw  v.  Hamilton,  15  Super. 
Ct.  181. 

774  Ibid. 

^^i    Commonwealth  v.  Godshalk,  34  L.  I.  322. 
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sion  from  a  proper  motive  in  a  proper  manner  and  based  on  rea- 
sonable or  probable  cause."*  Thus,  a  publication  issued  to  mem- 
bers by  a  protective  association  setting  forth  in  a  black  list  the 
names  of  those  wrho  virere  indebted  to  its  members,  who  were 
consequently  regarded  as  not  worthy  of  credit,  may  be  a  privi- 
leged communication  if  it  be  not  published  with  malice  or  to 
coerce  the  plaintiff  into  paying  a  debt  falsely,  alleged  to  be  owed, 
with  the  intention  to  injure  and  destroy  his  business. '*' 

A  statement  made  in  good  faith  relating  to  a  subject  in  which 
the  maker  has  a  legal,  moral,  or  social  interest  or  duty,  to  one 
having  a  like  interest  or  duty  is  privileged,^*®  but  "where  there  is 
no  confidential  relationship  no  existing  duty  and  no  common  in- 
terest, the  communication  is  not  privileged."  ''^  All  matters, 
therefore,  which  are  of  a  public  interest  to  the  community  or 
which  involve  open  violation  of  law  or  public  misconduct  of 
such  a  character  as  justifies  fair  investigation  are  proper  for 
public  information  in  the  newspapers,''*  but  nothing  that  happens 
in  the  privacy  of  a  man's  family  short  of  crime.''*'  Newspapers 
and  individuals  have  a  right  to  make  a  fair  and  honest  comment 
on  the  public  doings  of  men  in  public  life,  and  likewise  on  the 
character  and  fitness  of  a  candidate  for  public  office.''"'' 

One  element  of  a  privileged  communication  is  that  it  must  be 
published  in  a  proper  manner;  otherwise  its  privileged  character 
is  destroyed.'''^  Thus,  a  sensational  manner  of  reporting  a  trans- 
action,  such   as   improper  headlines,   destroys   the  privilege.''"^ 
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Again,  if  the  communication  contains  expressions  which  exceed 
the  limits  of  privilege  these  are  regarded  unprivileged  and  evi- 
dence of  malice  for  the  consideration  of  the  jury.'^'  An  entire 
report,  for  example,  might  be  privileged,  while  the  arbitrary  se- 
lection of  scandalous  portions  would  not  beJ"  Furthermore,  to 
be  privileged  the  communication  must  have  been  published  with 
a  proper  motive.'*^  Such  a  motive  will  be  presumed  if  there  is 
no  intrinsic  evidence  of  malice,  and  the  communication  will  be 
privileged  though  false,  and  proof  of  malice  will  be  required  to 
overcome  the  privilege.'**  In  some  cases,  however,  a  distinc- 
tion has  been  drawn  between  improper  motive  and  malice  so  that 
a  communication  may  be  privileged  in  that  the  motive  actuating 
the  publication  was  one  deemed  proper  although  actual  ill  will 
and  malice  were  also  present.''*' 

Criticism  of  the  official  conduct  of  a  public  officer  is  always  a 
proper  subject  for  public  discussion  and  information,  and  as 
such  is  always  privileged.  If  there  is  that  in  the  publication 
which  furnishes  a  basis  for  reasonable  inference  that  malice  was 
back  of  it,  the  burden  remains  with  the  party  charged  to  estab- 
lish either  its  truth  or  probable  ground  for  believing  it  true. 
Where  such  is  not  the  case  there  must  be  some  evidence  beyond 
the  mere  fact  of  publication.'*' 

"We  are  inclined  to  the  view,"  says  Justice  Brown,  "that  for 
false  and  malicious  defamatory  allegations  appearing  in  pleadings 
filed  in  a  court  having  jurisdiction  of  what  is  set  forth  in  them, 
there  is  absolute  immunity  from  a  suit  for  libel  at  the  instance 
of  the  defamed  party  only  when  the  defamatory  words  are  rele- 
vant and  pertinent  to  the  matter  or  matters  to  be  inquired  into 
by  the  court, the  authorities,  though  differing  as  to  when 
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immunity  is  absolute,  are  uniform  that  when  alleged  libelous 
matter  in  pleadings  is  relevant  and  pertinent,  there  is  no  liability 
for  uttering  it.  Public  policy  requires  this,  even  if  at  times  the 
privilege  of  immunity  for  false  and  malicious  averments  in  plead- 
ing is  abused."^"^ 
66.    Damages,  (ww) 

"In  all  civil  actions  for  libel,  no  damages  shall  be  recovered 
unless  it  is  established  to  the  satisfaction  of  the  jury  under 
the  direction  of  the  court,  as  in  other  cases,  that  the  publica- 
tion has  been  maliciously  or  negligently  made,  but  where  malice 
or  negligence  appears  such  damages  may  be  awarded  as  the  jury 
shall  deem  proper."*""  The  burden  is  on  the  plaintiff  to  prove 
actual  damage  and  loss  from  the  defamation  when  it  is  not  per  se 
libelous;'"^  but  when  it  is  actionable  per  se  he  need  not  prove 
special  damage  in  order  to  recover  substantial  general  dam- 
ages."*"^ General  damages  are  such  as  the  law  will  presume  to 
be  the  natural  or  probable  consequences  of  the  defendant's  con- 
duct. Such  damages  will  only  be  presumed  where  the  words 
are  actionable  per  se."*"^  In  determining  these,  evidence  is 
admissible  to  show  the  plaintiff's  position  in  life  and  his  family, 
though  these  facts  are  not  laid  in  his  statement.'"*  The  damages 
awarded  are  for  the  injury  done  to  the  plaintiff's  character,'"'  the 
pain  and  worriment  he  has  suffered  by  his  exposure  to  prosecu- 
tion by  reason  of  the  defamation,*"^  or  for  the  publication  of 
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a  defamation  without  just  cause  or  legal  excuse  even  though  there 
be  no  actual  malice.*"' 

A  newspaper  proprietor  may  be  subjected  not  only  to  compen- 
satory, but  to  primitive  damages  for  the  wanton  and  reckless 
negligence  of  his  reporter  in  preparing  a  publication.'""*  The  act 
of  1901,  though  apparently  superseding  the  act  of  1897,  does 
not  take  away  this  liability,  but  "increases  rather  than  diminishes 
the  control  of  the  jury  over  the  whole  subject  of  damages,  primi- 
tive as  well  as  compensatory."  *""'  It  is  for  the  jury  to  say 
whether  and  what  amount  of  punitive  damages  should  be  al- 
lowed,'"'" nevertheless  the  power  of  the  court  to  set  aside  a 
punitive  verdict  clearly  exhorbitant,  is  unquestioned.'"'^ 

67.    Special  damages. 

Special  damages  are  such  a  loss  as  the  law  will  not  presume  to 
have  followed  from  the  defendant's  words,  but  which  depend 
in  part  at  least  on  the  special  circumstances  of  the  case.'"'  The 
proof  of  special  damages,  therefore,  must  be  confined  to  those 
properly  laid;'""  if  none  are  laid,  none  can  be  proved.'^"  And 
when  they  are  not  proved,  and  the  defamation  is  not  actionable 
per  se,  a  nonsuit  may  be  demanded.'^^ 

What,  then,  is  special  damage?  Loss  of  employment  ;'^^  pre- 
vention from  obtaining  it;'"  refusal  by  a  traveler  to  go  to  the 
plaintiff's  inn  because  of  the  defamation.'"  But  loss  of  a  suitor 
is  not  special  damage  unless  there  were  a  promise  of  marriage ;"'' 
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if  the  defendant  is  sued  for  the  mere  repetition  of  a  current 
slander,  the  plaintiff  cannot  recover  special  damages  without 
tracing  the  special  injury  to  the  defendant's  wrongful  repetition 
of  the  slander.*'* 

68.    Punitive  damages. 

Punitive  damages  may  be  awarded  if  the  jury  believe  that 
the  defendant  acted  in  a  deceitful,  harsh,  cruel,  offensive  and 
outrageous  manner,'^'  or  acted  maliciously  and  with  the  intention 
to  injure  the  plaintiff's  character,  or  with  a  reckless  disregard 
of  his  rights  and  reputation.*'*  A  verdict  awarding  such  dam- 
ages will  be  sustained  on  evidence  of  the  defendant's  refusal  or 
neglect  to  publish  a  retraction  after  the  plaintiff  had  called  his 
attention  to  the  injustice  done  to  him.*''  ,On  the  other  hand, 
punitive  damages  cannot  be  awarded  unless  the  defendant  was 
moved  by  actual  malice,  either  ill  will  as  shown  by  extrinsic  evi- 
dence or  manifested  by  expressions  which  exceed  the  limits  of 
privilege,  or  negligence  and  reckless  indifference  to  the  rights 
of  the  plaintiff  to  his  reputation.*^" 

6g.    Nominal  damages. 

Lastly  nominal  damages  are  proper  where  the  jury  find  that 
the  plaintiff  did  not  suffer  any  actual  damage  or  injury  from 
the  publication.*^'  They  will  lie  when  the  plaintiff  has  no 
character,  and  hence  could  not  be  injured.*^^  But  when  he  has 
one  which  the  defamation  severely  impeaches,  substantial  dam- 
ages should  be  awarded  for  nominal  ones  are  inadequate.*^*  Con- 
temptuous damages  may  be  awarded  when  the  jury  considers 
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that  the  plaintiff  has  a  legal  right,  but  should  not  have  brought 
his  action  in  the  court.*^* 

If  no  evidence  is  produced  showing  the  liability  of  one  of 
several  defendants  in  an  action  for  libel,  the  court  may  direct  a 
verdict  against  him  alone,  while  the  case  against  the  others  may 
go  to  the  jury.'^'  And  if  they  bring  in  separate  verdicts  in  a 
joint  action,  the  plaintiif  must  immediately  elect  between  the  de- 
fendants entering  judgment  against  one  and  nolle  prosequi 
against  the  others;'^*  and  if  the  defense  of  privileged  communi- 
cation has  been  established,  the  court  should  direct  a  verdict 
for  the  defendant,  or  enter  a  nonsuit.'^^ 

70.    Verdict  (xx) 

A  verdict  cures  many  defects,  absence  of  colloquium  ;'^^  fail- 
ure to  allege  property  of  goods  charged  as  stolen  to  be  in  a  third 
person  ;'^°  failure  to  aver  that  the  defamation  was  published  of 
and  concerning  the  plaintiff;'^"  failure  to  aver  that  the  defama- 
tion is  false  and  malicious  ;^'^  failure  to  aver  that  the  plaintiff 
was  a  married  woman  where  the  defamation  charged  adul- 
tery ;^'^  failure  to  file  a  replication  f^^  failure  to  set  out  the  exact 
words  which  are  the  subject  of  the  action  ;'^*  and  a  verdict  cures 
all  minor  defects,  and  those  which  are  amendable,  for  ex- 
ample,''°  a  variance  between  allegata  and  probata.*'^  A  motion 
in  arrest  of  judgment  may  be  moved  only  by  such  matters  as 
would  have  been  sufficient  on  demurrer  to  overturn  the  action 
or   plea.'"     Thus   a   failure   to   lay  properly   the   defamatory 
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words,*^'  indeed,  this  is  the  proper  way  for  taking  advantage 
after  verdict  of  defects  in  the  declaration.*''  But  the  carrying 
of  the  meaning  of  the  words  beyond  their  proper  limits  by  innu- 
endo is  no  ground  for  arresting  judgment.**"  Nor  are  defects 
cured  by  the  verdict  grounds  for  a  motion  in  arrest  of  judg- 
ment.'*^ But  a  motion  in  arrest  of  judgment  for  the  plaintiff's 
death  after  verdict  lies  provided  judgment  is  not  entered  within 
two  years  after  its  rendition.**^  Says  Justice  Green:  "In  Chase 
V.  Hodges**^  it  was  held  that  the  death  of  the  defendant  between 
verdict  and  judgment,  if  not  more  than  two  terms  intervene,  can- 
not be  averred  for  error.  Justice  Burnside  said,  'the  statute  of 
17  Charles  II,  ch.  8,  made  perpetual  by  i  James  II,  ch.  17,  §5, 
enacts,  that  when  either  party  dies  between  verdict  and  judgment, 
the  death  shall  not  be  averred  for  error,  so  that  the  judgment  he 
had  within  two  terms  after  verdict.'  The  same  ruling  was  had 
in  Murray  v.  Cooper.'**  The  English  courts  are  to  the  same 
effect,  and  all  that  it  is  necessary  to  do  is  to  enter  the  judgment 
within  the  two  terms  which  was  done  in  this  case  pro  tunc."  '*' 

Should  the  plaintiff  in  an  action  of  slander  die  after  a  judg- 
ment has  been  rendered  in  his  favor,  and  pending  an  appeal  to 
the  Supreme  Court,  and  an  application  to  substitute  an  adminis- 
trator is  duly  made  and  allowed,  and  in  the  Superior  Court  the 
appellant  moves  in  abatement  of  the  suit  to  quash  the  original 
writ,  and  the  appellee  petitions  for  leave  to  suggest  the  death  and 
substitute  the  administrator,  the  motion  to  quash  must  be  refused, 
and  any  irregularity  in  entering  the  judgment  is  cured  by  the 
English  act  above  mentioned,  and  the  administrator  may  be 
substituted.'*^* 

71.    New  Trial.    Judgment  non  obstante  veredicto. 

A  new  trial  will  be  granted  by  the  trial  court  when  the  ver- 
dict is  against  the  weight  of  evidence.'*'    The  power  of  the  court 
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to  grant  a  new  trial  because  of  the  inadequacy  or  excessiveness 
of  the  verdict  in  actions  for  defamation  is  undisputed.'*'  It 
should,  therefore,  be  granted  when  the  evidence  clearly  shows 
that  the  Jury  must  have  been  influenced  by  partiality,  passion, 
or  prejudice  or  some  misconception  of  the  law  or  evidence.'*' 
And  an  abuse  of  discretion  of  the  court  below  in  refusing  to  grant 
a  new  trial  for  inadequacy  of  the  verdict  is  a  good  reason  for  ap- 
peal as  in  other  cases.'*" 

A  motion  for  a  new  trial  should  be  made  to  take  advantage  of  the 
misapplication  by  the  jury  of  the  instruction  of  the  court  concern- 
ing damages.'^"  If  the  amount  awarded  is  deemed  excessive,  a  new 
trial  may  be  granted  therefor,  or  the  court  may  reduce  the  amount 
and  give  the  plaintiff  the  choice  between  accepting  this  amount 
and  the  amount  that  might  be  awarded  him  on  another  trial; 
the  supreme  court,  however,  will  not  exercise  a  similar  power, 
but  simply  reverse  the  judgment  and  grant  a  new  trial."*  A 
motion  for  judgment  non  obstante  veredicto  will  be  sustained  in 
a  slander  case  and  judgment  will  be  entered  in  favor  of  the  de- 
fendant if  there  is  not  sufficient  evidence  to  submit  to  the  jury."^ 

VI.    Malicious  Prosecution  and  False  Imprisonment. 
72.    Nature  of  malicious  prosecution,  (yy) 

In  trespass  for  malicious  prosecution  the  wrong  consists  in 
bringing  a  false  charge  with  malice  and  without  probable  cause 
against  another  whereby  an  injury  is  sustained  to  his  person  or 
property.""  At  common  law  an  action  on  the  case  was  given 
for  all  civil  cases  brought  falsely,  maliciously  and  without  prob- 
able cause;  but  after  the  enactment  of  the  statute  of  Malbridge, 
in  the  52d  year  of  Henry  III,  which  gave  costs  to  the  defendant 
by  way  of  damage  against  the  plaintiff  pro  falso  clamore,  the 
malicious  prosecution  of  a  civil  suit  without  probable  cause  was 

yy    6  Vale  16363. 

847  Mix  V.  North  Am.  Co.,  309  Pa.  636;  Smith  v.  Times  Pub.  Co., 
178  Pa.  481 ;  Liebfried  v.  Wotring,  i  Leh.  L.  J.  349. 

848  Palmer  v.  Leader  Pub.  Co.,  7  Super.  Ct.  594;  Stroud  v.  Smith, 
194  Pa.  502. 

849  Palmer  v.  Leader  Pub.  Co.,  7  Super.  Ct.  594, 

850  Stroud  V.  Smith,  194  Pa.  502. 

851  Smith  V.  Times  Pub.  Co.,  178  Pa.  481;  Mahler  v.  Dunn,  15  Dist. 

273. 

852  Fleming  v.  McDonald,  230  Pa.  75. 

853  Barry  v.  Pa.  Salt  Co.,  8  W.  N.  C.  307. 


2262         Common  Law  Practice  in  Pennsylvania. 

not  good  ground  for  an  action  in  the  case  unless  there  was  an 
arrest  of  the  person,  or  a  seizure  of  property,  or  other  special 
injury  which  would  not  result  in  all  suits  prosecuted  for  like 
cause  of  action.  Such  an  action,  therefore,  does  not  lie  unless 
there  is  a  concurrence  of  (i)  falsehood  in  the  demand,  (2) 
want  of  probable  cause,  (3)  malice  in  the  defendant,  (4)  and 
damage  by  arrest  or  imprisonment,  seizure  of  property,  bank- 
ruptcy proceedings  or  the  like.*'*  The  gist  of  the  action  is  the 
origination  of  a  malicious  and  groundless  prosecution  which  ipso 
facto  put  the  party  in  peril.*'^  A  mere  suit,  however  malicious 
and  ill-founded,  cannot  be  made  the  ground  of  an  action  for 
malicious  prosecution  if  the  defendant  is  not  arrested  or  his 
property  is  not  seized.''^  No  action,  therefore,  lies  for  the  ma- 
licious bringing  of  a  civil  action  on  an  unwarranted  claim  whereby 
the  plaintiff  suffers  expenses  incident  to  defending  the  suit,  loses 
credit,  and  even  has  a  temporary  cloud  cast  on  his  title.*^'  To 
establish  the  action  the  defendant  must  have  committed  an  il- 
legal act  from  which  followed  positive  or  implied  damage.''' 

73.    Illustrations. 

In  the  way  of  illustration  the  issuing  of  a  legal  writ  of  foreign 
or  domestic  attachment  does  not  give  rise  to  an  action  for  dam- 
ages ;'°'*  nor  the  issuing  of  legal  writ  of  attachment  for  judg- 
ment;''"  nor  the  issuing  of  a  writ  of  estrepement  ;'*^  nor  the 
issuing  of  the  legal  writ  habere  facias  possessionem  under  which 
the  sheriff  ejected  the  tenant  and  delivered  possession  of  the 
premises  to  the  landlord;'®^  nor  the  instituting  of  an  action  of 
ejectment  against  B.  for  land  to  which  he  set  up  no  title,  but 
which  he  claimed  had  been  improved  with  money  loaned  by 
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him  to  B ;  nor  the  giving  of  notice  to  a  debtor  not  to  pay  a  debt 
to  a  creditor  whereby  he  is  compelled  to  sue  therefor  ;'°^  nor  for 
the  arrest  of  the  plaintiff  on  a  capias  ad  satisfaciendum;'**  nor  for 
an  adjudication  in  contempt  in  which  the  person  in  contempt  was 
discharged  on  the  payment  of  costs  only.*°^  Nor  can  a  corpora- 
tion be  held  liable  in  an  action  for  malicious  prosecution  insti- 
tuted by  its  superintendent  for  the  sole  purpose  of  vindicating 
the  law  through  the  punishment  of  an  alleged  offender,  unless 
he  had  express  precedent  authority  or  his  act  was  subsequently 
satisfied  and  adopted  by  the  corporation.*"®  But  malicious  prose- 
cution will  lie  for  damages  resulting  from  an  injunction  which 
interferes  with  the  sale  of  property.**^ 

74.    Distinction,  between  action  for  malicious  prosecution  and  false 
imprisonment.(zz) 

"There  is  a  clear  distinction  between  an  action  for  malicious 
prosecution  and  one  for  false  imprisonment,  and,  therefore,  a 
plaintiff  cannot  recover  in  a  suit  for  false  imprisonment  on  proof 
of  a  case  of  malicious  prosecution,  nor  vice  versa."'"*  The  gist 
of  an  action  for  false  imprisonment  is  the  unlawful  detention,  and 
the  general  rule  is  that  malice  will  be  inferred  in  such  cases  from 
the  want  of  probable  cause,  so  far,  at  least,  as  to  sustain  the  ac- 
tion.*"^ Nevertheless  the  distinction  in  matters  of  practice  be- 
tween these  actions  was  abolished  by  the  procedure  act  of  1887.*'° 
Hence,  under  the  action  of  trespass  for  false  imprisonment  torts 
may  be  included  even  though  some  torts  gave  rise  at  common  law 
to  actions  vi  et  armis  and  others  for  trespass  on  the  case.*^^ 
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75.  Malicious  abuse  of  process,  (aaa) 

Malicious  abuse  of  process,  as  opposed  to  a  malicious  use  of 
it,  is  where  a  party  employs  it  for  some  unlawful  object  not 
intended  by  the  law,  for  example  to  arrest  a  man  or  seize  his 
goods  in  order  to  extort  money  even  though  it  be  to  pay  a  debt 
justly  due  but  not  recoverable  by  such  process.*^^  And  in  such 
cases  the  averment  is  not  required  that  the  process  was  sued  out 
without  reasonable  cause  or  that  the  proceeding  had  deter- 
mined.*'* Thus,  "it  can  scarcely  be  said  with  propriety,"  says 
Judge  Endlich,  "that  the  refusal  to  take  bail,  upon  the  return 
of  the  original  process  by  a  production  of  the  prisoner  before 
the  magistrate,  and  the  unlawful  incarceration  of  him  thereafter 
by  virtue  of  a  new  and  unwarranted  order,  is  any  kind  of  use  of 
the  original  process.  It  is  an  independent  act  in  excess  of  au- 
thority, and  itself  the  ground  of  an  action  of  trespass."*'*  Ma- 
licious use,  as  opposed  to  malicious  abuse  of  process,  civil  or 
criminal,  may  give  a  cause  of  action  where  no  object  is  contem- 
plated other  than  its  proper  effect  and  execution.*'^  In  all  ac- 
tions for  malicious  use  of  civil  process,  or  malicious  prose- 
cution of  a  criminal  charge,  the  original  proceeding  must  have 
terminated  successfully  for  the  plaintiif,  though  not  necessarily 
on  its  merits.*'"  But  such  an  action  will  not  lie  if  the  court  of 
first  instance  decide  that  the  process  was  proper  though  the  ap- 
pellate court  decided  otherwise.*" 

76.    Actions  for  false  imprisonment  against  magistrates. 
Officers  and  private  individuals  have  a  right  to  procure  war- 
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rants  for  arresting  persons  whom  they  have  reason  to  believe 
have  committed  a  crime.  Says  Judge  White:  "The  law  rather 
forces  a  party  making  an  information  charging  a  crime,  because 
it  is  to  the  interest  of  the  public  that  every  criminal  shall  be 
brought  to  justice;  and,  therefore,  when  a  party  makes  an  in- 
formation charging  another  with  a  crime,  and  it  turns  out  in  the 
end  that  he  was  not  guilty  of  that  crime,  it  does  not  justify 
a  suit  against  the  man  who  made  the  information  if  he  acted 
in  good  faith  and  upon  reasonable  ground  for  believing  that  a 
crime  had  been  committed,  and  that  this  party  was  guilty  of  that 
crime."*'*  A  peace  officer,  therefore,  who  arrests  one  on  reason- 
able suspicion  of  felony  will  be  excused  even  though  it  appears 
afterward  that  no  felony  had  been  committed.  "If  an  officer," 
says  Justice  Trunkey,  "wantonly  and  maliciously  arrests  an  in- 
nocent man,  he  ought  to  be  liable  in  quite  as  heavy  punitive  dam- 
ages as  a  private  person  would  be  for  a  causeless  and  malicious 
prosecution;  but  if  without  malice,  and  in  the  honest  endeavor 
to  arrest  and  bring  a  felon  to  justice,  he  takes  an  innocent  person, 
who  was  unjustly  suspected,  he  should  not  suffer  at  all."*'" 

But  an  action  for  false  imprisonment  lies  against  a  magistrate 
who  issues  a  warrant  or  causes  the  arrest  of  a  person  without 
probable  cause  for  belief  that  a  felony  had  been  committed  and 
that  the  person  arrested  was  the  perpetrator.**"  And  where 
the  proceedings  of  a  prosecution  are  entirely  irregular,  the  prose- 
cutor and  those  attempting  to  act  under  a  void  warrant  are  tres- 
passers.**^ Thus,  a  burgess  is  liable  for  damages  in  an  action 
for  false  imprisonment  for  arresting  and  committing  the  plaintiff 
on  a  proceeding  which  did  not  commence  either  by  a  warrant  on 
an  information  or  by  an  arrest  on  view.**^ 
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77.  Malicious  prosecution  distinguished  from  false  arrest,  (bbb) 

An  action  for  malicious  prosecution  must  be  distinguished 
from  a  false  arrest.  Where  an  action  is  brought  to  recover  dam- 
ages for  an  arrest  without  a  warrant  followed  by  a  discharge  of 
the  prisoner,  the  form  of  action  is  for  false  arrest.  Where  a 
warrant  has  been  regularly  sworn  out,  followed  by  arrest  and 
prosecution,  the  form  of  the  action  is  malicious  prosecution.*'^ 
"Technically  speaking,  false  arrest  is  in  trespass,  while  malicious 
prosecution  is  in  case,  and  the  distinction  still  holds  good."  '** 

78.  Joint  action  for  malicious  prosecut!ion.(ccc) 

A  joint  action  for  malicious  prosecution  lies  against  a  prin- 
cipal and  his  agents  and  employees  for  a  prosecution  conducted 
by  the  agent ;*'^  also  against  joint  trespassers;***  also  against  a 
private  prosecutor  and  the  magistrate  issuing  a  warrant  on  the 
former's  information;**^  also  against  a  landlord  and  his  con- 
stable for  using  a  warrant  to  which  the  landlord  was  not  en- 
titled;*** also  against  partners  and  their  agents;**^  also  against 
a  corporation  or  other  principal  and  its  agent  ;*°°  also  against  a 
member  of  councils  who,  without  cause  issues  a  warrant  to 
compel  the  attendance  of  an  absent  member,  and  the  constable 
who  serves  the  warrant.*'"^  But  where  A.  makes  information 
before  a  justice  of  the  peace  that  B.  has  taken  his  property 
"without  leave  or  right"  and  B.  is  arrested  on  a  warrant  based 
on  this  information  and  held  to  bail  to  answer  a  charge  of  lar- 
ceny, and  no  notice  of  the  suit  is  served  on  the  magistrate  as 
provided  by  the  act  of  1772,  neither  A.  nor  the  justice  are  liable 
in  an  action  of  trespass  for  malicious  prosecution.*''^  Nor  can 
a  partnership  engaged  in  coal  mining  be  held  liable  in  an  action 
of  malicious  prosecution  "where  it  did  not  appear  from  the  testi- 
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mony  that  any  member  of  the  partnership  had  assented  to  or  au- 
thorized the  prosecution,  or  had  any  knowledge  of  it."*^'' 

79.    The  statement,  (ddd) 

"To  sustain  an  action  for  malicious  prosecution,"  says  Justice 
Mestrezat,'*'^  "the  plaintiff  must  allege  in  his  statement  and  show 
in  the  trial  of  the  cause  both  malice  and  want  of  probable 
cause.*'^*"  And  if  probable  cause  is  shown  to  exist,  it  is  imma- 
terial that  the  prosecutor  was  actuated  by  malice  in  bringing  the 
prosecution.**^"  His  motive  will  not  be  inquired  into  if  he  had 
probable  cause  to  believe  that  the  accused  party  was  guilty  of  the 
offense."  *"•* 

Under  the  procedure  act  of  1887,  the  statement  must  be  con- 
cise,*'* and  one  action  can  be  brought  for  both  false  arrest  and 
malicious  prosecution.''^  The  plaintiff  must  aver  all  of  the  es- 
sential elements  of  an  action  for  malicious  prosecution  including 
the  acquittal  of  the  accused,  or  the  favorable  termination  of  the 
proceeding,  and  that  the  prosecutor  acted  with  malice  and  with- 
out probable  cause.*'"  The  statement  should  also  set  out  facts 
substantiating  the  gist  of  the  action.*'^  Thus  in  an  action  for 
wrongfully  causing  a  court  to  issue  a  writ,  the  false  statements 
made  to  the  court  should  be  set  forth.  There  must  be  an  aver- 
ment of  a  successful  termination  of  the  suit,  a  settlement  by 
compromise  will  not  suffice.*'*  A  statement  should  aver  that  the 
proceedings  before  the  magistrate  were  fully  ended  and  deter- 
mined before  the  suit  was  brought.*"  Yet  an  averment  will 
suffice  that  the  magistrate  after  hearing  announced  that  the 
charge  was  not  sustained  and  that  the  plaintiff  was  publicly  dis- 
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charged  from  arrest. ~''  If,  however,  the  statement  be  defective, 
a  rule  for  a  more  specific  statement  will  be  made  absolute  when 
the  averments  fail  to  show  the  essential  elements  of  an  action  for 
malicious  prosecution,  for  example,  that  the  original  proceeding 
had  terminated.*"^ 

FORM  OF  STATEMENT  IN  MALICIOUS  PROSECUTION. 


C.  p..  No.    .     September  Term,  1913.    No. 


The  plaintiff,  A.  B.,  claims  of  the  defendant,  C.  D.,  the  sum  of 
,  which  sum  is  justly  due  and  payable  to  the  plaintiff  by 
the  defendant  upon  the  cause  of  action,  whereof  the  following  is 
a  statement: 

The  said  plaintiff  now  is  a  good,  true,  honest,  just,  and  faithful 
citizen,  and  as  such  hath  always  behaved  and  conducted  himself, 
and  hath  not  ever  been  guilty,  or  until  the  time  of  the  committing 
of  the  several  grievances  by  the  said  defendant,  as  hereinafter 
mentioned,  been  suspected  to  have  been  guilty  (of  felony),  or 
of  any  other  such  crime,  by  means  whereof  the  said  plaintiff,  be- 
fore the  committing  of  the  said  several  grievances  by  the  said 
defendant,  as  hereinafter  mentioned,  had  deservedly  obtained 
and  acquired  the  good  opinion  and  credit  of  all  his  neighbors  and 
other  good  citizens  at  the  city  of  Philadelphia ;  yet  the  said  de- 
fendant, well  knowing  the  premises,  but  contriving  and  mali- 
ciously intending  to  injure  the  said  plaintiff  in  his  aforesad  good 
name,  fame,  and  credit,  and  to  bring  him  into  public  scandal,  in- 
famy, and  disgrace,  and  to  cause  the  said  plaintiff  to  be  im- 
prisoned for  a  long  space  of  time,  and  thereby  to  impoverish,  op- 
press, and  wholly  ruin  him,  heretofore,  to  wit,  on  (date  of  war- 
rant), at  the  city  aforesaid,  went  and  appeared  before  one  E.  F., 
Esq.,  then  and  there  being  one  of  the  magistrates  in  and  for  the 
city  and  county  of  Philadelphia,  and  also  to  hear  and  determine 
divers,  felonies,  trespasses,  and  other  misdemeanors  committed  in 
the  said  county,  and  to  bind  over  and  commit  for  the  same,  and 
then  and  there,  before  the  said  E.  F.,  so  being  such  magistrate 
as  aforesaid,  to  wit,  at  the  city  aforesaid,  the  said  C.  D.  falsely 
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and  maliciously  and  without  any  reasonable  or  probable  cause 
whatsoever,  charged  the  said  plaintiff  with  having  [feloniously 
stolen  a  certain  gold  watch  of  the  said  defendant] ,  and  upon  such 
charge  the  said  defendant  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause  whatsoever,  caused  and  procured 
the  said  E.  F.,  so  being  such  magistrate  as  aforesaid,  to  make  and 
grant  his  certain  warrant,  under  his  hand  and  seal,  for  the  ap- 
prehending and  taking  of  the  said  plaintiff,  and  for  bringing 
the  said  plaintiff  before  him,  the  said  E.  F.  (recite  the  warrant 
correctly),  or  some  other  magistrate  for  the  said  county  of  Phila- 
delphia, to  be  dealt  with  according  to  law  for  the  said  supposed 
offense.  And  the  said  defendant,  under  and  by  virtue  of  the  said 
warrant,  afterward,  to  wit,  on  the  day  and  year  last  aforesaid,  to 
wit,  at  the  city  aforesaid,  wrongfully,  unlawfully,  unjustly,  and 
without  any  reasonable  cause  whatsoever  caused  and  procured  the 
said  plaintiff  to  be  arrested  by  his  body,  and  to  be  imprisoned, 
and  kept  and  detained  in  prison  for  a  long  space  of  time,  to  wit, 
for  the  space  of  two  hours,  then  next  following,  and  until  he,  the 
said  defendant,  afterward,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  county  aforesaid,  falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause  whatsoever,  caused  and 
procured  the  said  plaintiff  to  be  carried  and  conveyed  in  custody 
before  the  said  E.  F.,  so  being  such  magistrate  as  aforesaid  (if 
the  plaintiff  was  committed  for  further  examination,  then  insert 
this  averment),  and  to  be  committed  by  the  said  magistrate  for 
a  further  examination  to  the  prison  of  the  said  county,  and  there, 
to  wit,  in  the  said  prison,  the  said  defendant  then  and  there, 
falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause  whatsoever,  caused  and  procured  the  said  plaintiff  to  be 
imprisoned,  and  to  be  kept  and  detained  in  prison  for  a  long  space 
of  time,  to  wit,  for  the  space  of  two  days  then  next  following 
and  until  he,  the  said  defendant,  afterward,  to  wit,  on 
falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause  whatever,  caused  and  procured  the  said  plaintiff  to  be  car- 
ried and  conveyed  in  custody  before  the  said  magistrate,  to  be 
examined  before  the  said  magistrate  touching  and  concerning 
the  said  supposed  crime.  The  said  magistrate,  having  heard  and 
considered  all  that  the  said  defendant  could  say  or  allege  against 
the  said  plaintiff  touching  and  concerning  the  said  supposed  of- 
fense, then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
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the  city  aforesaid,  adjudged  and  determined  that  the  said  plaintiff 
was  not  guilty  of  the  said  supposed  offense,  and  then  and  there 
caused  the  said  plaintiff  to  be  discharged  out  of  custody,  fully 
acquitted  and  discharged  of  the  said  supposed  offense;  and  the 
said  defendant  hath  not  further  prosecuted  his  said  complaint, 
but  hath  deserted  and  abandoned  the  same,  and  the  said  complaint 
and  prosecution  are  wholly  ended  and  determined,  to  wit,  at  the 
city  aforesaid. 

(If,  instead  of  having  been  discharged  by  the  magistrate,  the 
plaintiff  was  bound  over  or  was  committed,  you  change  the  above 
form.  State  the  action  of  the  magistrate,  that  the  plaintiff  was 
compelled  to  find  bail,  or  that,  being  unable  to  find  security,  he 
was  committed  to  the  county  prison.  Then  aver  that  at  the 
sessions  of  the  Court  of  Oyer  and  Terminer  and  Quarter  Ses- 
sions of  the  Peace  for  that  county  the  defendant  falsely,  mali- 
ciously, and  without  any  reasonable  or  probable  cause,  prosecuted 
the  plaintiff,  and  procured  an  indictment  to  be  preferred  against 
the  plaintiff,  charging  plaintiff  with  the  crime  of  ;  that 

afterward  the  said  defendant  falsely,  maliciously,  and  without 
any  reasonable  or  probable  cause,  prosecuted  the  said  plaintiff 
upon  the  said  indictment,  and  the  plaintiff  having  pleaded  not 
guilty  the  case  came  on  to  be  tried  on  before  said  court 

and  a  jury,  and  thereupon  the  said  jury  on  rendered  a 

verdict  of  not  guilty  and  acquitted  the  plaintiff,  and  the  said 
plaintiff,  by  the  judgment  of  the  said  court,  was  fully  acquitted 
and  discharged  of  said  indictment  and  of  said  prosecution,  and 
the  said  complaint  and  prosecution  are  wholly  ended  and  deter- 
mined, as  by  the  record  and  proceedings  of  said  court  to 
Sessions,  1889,  number  will  more  fully  appear.)     By 

means  of  which  premises  the  plaintiff  has  been  and  is  greatly  in- 
jured in  his  credit  and  reputation,  has  been  brought  into  disgrace 
among  his  neighbors  and  others,  has  been  suspected  of  (felony), 
has  suffered  great  anxiety  of  mind  and  pain  of  body,  has  been 
deprived  of  his  liberty  for  the  space  of  has  been  obliged 

to  lay  out  large  sums  of  money,  amounting  in  the  whole  to 
dollars,  in  and  about  procuring  his  discharge  from  said  imprison- 
ment and  defending  himself  in  the  premises,  has  been  greatly 
hindered  by  reason  of  the  premises  from  transacting  his  lawful 
business  of  ,  and  by  means  of  the  premises  the  plaintiff 
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has  been  and  is  otherwise  greatly  injured  in  his  credit  and  circum- 
stances, to  the  damage  of  the  plaintiff  five  thousand  dollars. 

G.H., 
Plaintiff's  Attorney. 
(Date.) 
(Affidavit.) 

80.  Demurrer.(eee) 

A  demurrer  lies  to  a  statement  declaring  in  case  for  malicious 
prosecution  where  the  information  and  warrant  were  defective 
and  did  not  charge  a  crime  ;°''^  also  if  the  statement  alleges  some 
of  the  material  facts  by  way  of  recital,  some  by  innuendo  or  in- 
ference, and  others  tmder  "a  whereas  clause."'"'  Furthermore, 
the  joinder  of  issue,  instead  of  demurring,  may  amount  to  a 
waiver  of  defects  in  the  statement.'"* 

81.  Plea  of  "not  guilty." 

The  plea  of  not  guilty  prescribed  by  statute  for  actions  of  tres- 
pass includes,  of  course,  those  we  are  now  considering.'"'' 

82.  What  must  be  shown  to  recover.(fff) 

To  recover  for  malicious  prosecution  the  burden  is  on  the 
plaintiff  to  show  that  the  defendant  had  both  malice  and  want 
of  probable  cause  in  commencing  the  original  prosecution.'"^ 
And  where  probable  cause  existed  no  action  for  malicious  prose- 
cution lies  although  the  prosecution  was  instituted  with  actual 
malice.'"' 

83.  Probable  cause.(ggg) 

What  is  probable  cause?     Justice  Fell  has  thus  answered: 

eee  6  Vale  16417. 
fff  6  Vale  16398. 
ggg    6  Vale  16376. 

902  Mahler  v.  Ashmead,  30  Pa.  344.    But  see  Reel  v.  Martin,  13  Super. 

Ct.  340. 

903  Torpey  v.  Bilmeyer,  18  Dist.  1082. 

904  Weinburger  v.  Shelley,  6  W.  &  S.  336. 
90s    3  Purd.  §17,  p.  3635. 

906  Ritter  v.  Ewing,  174  Pa.  341;  Leahey  v.  March,  155  Pa.  458;  Cooper 
V.  Hart,  147  Pa.  594;  Berner  v.  Du.nlap,  94  Pa.  329;  Heide  v.  Bait,  and 
Ohio  R.  Co.,  40  Super.  Ct.  590;  Fry  v.  Wolf,  8  Super.  Ct.  468;  Auer  v. 
Mauser,  6  Super.  Ct.  618. 

907  McClafferty  v.  Philip,  151  Pa.  86;  Emerson  v.  Cochran,  iii  Pa. 
619;  Dietz  V.  Langfelt,  63  Pa.  234;  Schofield  v.  Ferrers,  47  Pa.  194;  6 
Vale  16377. 
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"Probable  cause  is  a  reasonable  ground  of  suspicion,  supported 
by  circumstances  sufficiently  strong  in  themselves  to  warrant 
a  prudent  man  in  believing  the  accused  guilty.  It  is  not  deter- 
mined by  the  existence  of  facts  alone,  but  by  the  prosecutor's 
belief  in  them,  and  the  reasonableness  of  his  belief ."°'" 

"Probable  cause,"  says  Justice  Sterrett,  "may  be  defined  as  a 
reasonable  ground  of  suspicion  supported  by  circumstances  suf- 
ficient to  warrant  a  prudent  man  in  believing  that  the  party  is 
guilty  of  the  offense."'""  The  question  whether  or  not  there  was 
probable  cause  depends  on  the  prosecutor's  belief  in  its  exist- 
ence at  the  time  of  bringing  suit,  which  must  be  based  on  reason- 
able grounds  in  view  of  the  facts  and  circumstances  that  were 
apparent  when  the  prosecution  was  begun."^" 

In  McCarthy  v.  De  Armit,  Justice  Trunkey  said :  "Prosecutions 
are  presumed  to  have  been  properly  instituted,  and  hence,  to  sus- 
tain an  action  for  malicious  prosecution,  malice  and  want  of 
probable  cause  must  both  concur  and  be  proved  by  the  plain- 
tiff." ""a 

That  the  proceeding  was  abandoned  or  unsuccessful  is  not  per 
se  evidence  of  want  of  probable  cause."*^  Thus  a  defendant  has 
shown  probable  cause  justifying  the  plaintiff's  prosecution  for 
larceny  though  he  was  acquitted  by  the  jury,  if,  in  the  opinion 
of  the  appellate  court,  his  acquittal  was  through  an  erroneous 
charge  by  the  trial  judge."^^     But  a  discharge  by  a  magistrate, 

908  Markley  v.  Snow,  207  Pa.  447,  455.  "If  he  knows  that  statements 
tending  to  implicate  the  accused  are  untrue,  or  if  they  are  impeached  by 
other  facts  within  his  knowledge,  or  are  discredited  because  of  the  source 
from  which  they  come,  they  furnish  no  ground  of  defense,  because  as  to 
the  prosecutor  they  were  not  a  ground  of  belief."    Ibid. 

909  McClafferty  v.  Philip,  151  Pa.  86,  go.  See  opinion  of  Martin,  J.,  in 
Mahler  v.  Dunn,  15  Dist.  273.  Probable  cause  that  would  justify  one  in 
making  a  charge  against  a  person  as  the  keeper  of  a  bawdy  house  "must 
be  such  as  would  justify  a  prosecution  for  the  alleged  crime."  Shelly  v. 
Dampman,  i  Super.  Ct.  115,  123;  Neeb  v.  Hope,  iii  Pa.  145;  Briggs  v. 
Garrett,  iii  Pa.  404. 

910  Robitzek  v.  Daum,  220  Pa.  61 ;  Radcliffe  v.  Hollyfield,  216  Pa.  367 ; 
Boyd  V.  Kerr,  216  Pa.  259;  Mitchell  v.  Logan,  172  Pa.  349;  Gilliford  v. 
Windel,  108  Pa.  142;  Fry  v.  Wolf,  8  Super.  Ct.  468. 

910a  99  Pa.  63 ;  Walter  v.  Sample,  25  Pa.  275 ;  Dietz  v.  Langfitt,  63  Pa 
234;  Lentz  V.  Raum,  21  Dist.  1116. 

911  Beihoffer  v.  Loeffert,  159  Pa.  374;  Sutton  v.  Anderson,  103  Pa.  151; 
Walter  v.  Sample,  25  Pa.  275;  6  Vale  16381. 

912  Steimling  v.  Bower,  156  Pa.  408. 
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after  hearing,  is  prima  facie  evidence  of  want  of  probable  cause, 
and  casts  on  the  defendant  the  burden  of  showing  probable 
cause  unless  that  appears  from  the  plaintiff's  testimony;'^'  like- 
wise acquittal  in  the  court  of  quarter  sessions.*^*  Not  only  is  the 
presumption  raised  of  want  of  probable  cause,  but  the  jury  may 
also  infer  malice.®"' 

"Where  one  commences  a  criminal  prosecution  for  the  purpose 
of  compelling  his  debtor  to  pay  a  just  debt,  it  is  prima  facie 
evidence  of  want  of  probable  cause  and  of  malice,  and  shifts 
the  burden  of  showing  it  was  not  so  on  the  defendant. "°^*  Says 
Justice  McCollum:  "The  law  does  not  countenance  the  employ- 
ment of  criminal  process  for  the  collection  of  debts  and  the  en- 
forcement of  civil  liabilities.  If  there  is  probable  cause  for  a 
criminal  prosecution  and  it  is  instituted  and  maintained  for  a  law- 
ful purpose,  the  acquttal  of  the  accused  does  not  give  him  an 
action  against  the  prosecutor.  But  if  there  is  just  cause  for  the 
prosecution  and  it  is  resorted  to  for  an  unlawful  purpose  the 
prosecutor  will  not  be  permitted  to  acquire  anything  by  it."®^' 

Probable  cause  is  a  mixed  question  of  law  and  fact.  Whether 
certain  facts  constitute  it  if  proved  is  for  the  court  to  determine 
on  a  question  of  law ;  but  whether  they  exist  is  for  the  jury  to 
decide  under  proper  instructions  from  the  court.'^' 

913  Barhight  v.  Tammany,  158  Pa.  545 ;  Ritter  v.  Ewing,  174  Pa.  341 ; 
Heide  v.  Bait,  and  Ohio  R.  Co.,  40  Super.  Ct.  590;  6  Vale  16381. 

914  Miller  v.  Hammer,  141  Pa.  196;  Grohmann  v.  Kirschman,  168  Pa. 
189;  Auer  V.  Mauser,  6  Super.  Ct.  618;  Ruffner  v.  Hooks,  2  Super.  Ct. 
278. 

915  Madison  v.  Pensylvania  R.  Co.,  147  Pa.  509;  Scott  v.  Deney,  23 
Super.  Ct.  396. 

916  Elkin,  J.,  Macdonald  v.  Schroeder,  214  Pa.  411,  415,,  citing  Prough 
V.  Entriken,  11  Pa.  81;  Work's  Appeal,  59  Pa.  444;  Schofield  v.  Ferrers, 
47  Pa.  194;  Schmidt  v.  Weidman,  63  Pa.  173;  Mayer  v.  Walter,  64  Pa.  283; 
Fillman  v.  Ryon,  168  Pa.  484. 

917  Fillman  v.  Ryon,  168  Pa.  484,  493 ;  Squires  v.  Job,  50  Super.  Ct.  289. 

918  Robitzek  v.  Daum,  220  Pa.  61;  Brobst  v.  Ruff,  100  Pa.  91 ;  Roessing 
V.  Pittsburgh  R.  Co.,  226  Pa.  523;  Mahaffey  v.  Ryers,  151  Pa.  92;  Wal- 
bridge  v.  Bruden,  102  Pa.  i;  Fisher  v.  Forrester,  33  Pa.  501;  Bemar  v. 
Dunlap,  94  Pa.  329 ;  Kessler  v.  Hoffman,  9  Dist.  365.  "While  malice  may 
be  implied  from  want  of  probable  cause,  the  latter  cannot  be  inferred 
from  proof  of  the  former.  Malice  is  a  question  of  fact  for  the  jury, 
but  whether  the  facts  and  circumstances  established  by  the  evidence  amount 
to  a  want  of  probable  cause  is  a  question  of  law  for  the  court."  Hemphill, 
J.,  Gyles  V.  Jefferis,  S  Dist  129.    If  the  facts  are  admitted  and  amount 

20 
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84.    Effect  to  be  given,  to  a  conviction,  (hhh) 

The  effect  to  be  given  a  conviction  in  a  court  of  competent  jur- 
isdiction has  been  often  considered.  Usually  it  is  regarded  as 
strong,  but  not  conclusive,  evidence  of  probable  cause.'"  Of 
course,  if  the  conviction  was  obtained  by  undue  means  its  con- 
clusive character  is  rebutted.^^"  But  it  has  been  held  that  a  con- 
viction followed  by  the  granting  of  a  motion  for  a  new  trial  and 
subsequently  the  entry  of  a  nolle  prosequi  did  not  countervail  the 
effect  of  the  record  of  conviction.'^^ 

•  85.    Defenses,  (iii) 

A  good  defense  is  the  instituting  of  the  suit,  which  is  the 
foundation  of  the  malicious  prosecution,  on  the  advice  of  counsel 
learned  in  the  law.  "Nothing,"  says  Justice  Sterrett,  "is  better 
settled  than  that  when  the  prosecutor  submits  the  facts  to  his  at- 
torney, who  advises  they  are  sufificient,  and  he  acts  thereon  in 
good  faith,  such  advice  is  a  defense  to  an  action  for  malicious 
prosecution."^^^  But  a  resort  to  professional  advice  does  not 
necessarily  establish  a  conclusive  presumption  against  malice  and 
in  favor  of  probable  cause,  and,  therefore,  does  not  constitute 
an  independent  defense  to  an  action  for  malicious  prosecution. 
Such  evidence  is  admissible,  however,  as  tending  to  establish  a 
defense;  and  the  jury  are  to  determine  whether  the  party  has 
fairly  and  fully  communicated  to  his  counsel  the  facts  within 

hhh    6  Vale  16384. 

iii  6  Vale  16402. 
to  probable  cause,  the  court  should  direct  a  verdict  for  the  defendant 
even  if  malice  is  clearly  proved.  McCarthy  v.  DeArmitt,  99  Pa.  63,  70; 
Walbridge  v.  Pruden,  102  Pa.  i;  Beihofer  v.  Loeffert,  159  Pa.  374; 
Mitchell  V.  Logan,  172  Pa.  349.  Again,  if  there  was  probable  cause,  the 
question  of  malice  is  immaterial,  for  no  action  lies.  Lipowicz  v.  Jervis, 
209  Pa.  31s;  McClafferty  v.  Philip,  151  Pa.  86;  Beihofer  v.  Loeffert,  159 
Pa.  36s,  374;  Travis  v.  Smith,  i  Pa.  234;  Chapman  v.  Calder,  14  Pa.  36s  I 
Glass  V.  Hummel,  10  Dist.  no.  A  verdict  of  guilty  returned  by  a  jury 
and  then  set  aside  by  the  court,  and  a  new  trial  granted,  followed  by  a 
second  trial  and  a  verdict  of  not  guilty,  is  not  conclusive  evidence  of 
probable  cause.    McDonald  v.  Schroeder,  214  Pa.  411. 

919  Auer  V.  Mauser,  6  Super.  Ct.  618. 

920  McDonald  v.  Schroeder,  214  Pa.  411,  revg.  28  Super.  Ct.  128; 
Grohmann  v.  Kirschman,  168  Pa.  189. 

921  Gyles  v.  Jefferis,  s  Dist.  129. 

922  Green,  J.,  Humphreys  v.  Sutcliffe,  192  Pa.  336,  341. 
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his  knowledge  and  used  reasonable  diligence  to  ascertain  the  truth 
and  also  acted  in  good  faith  on  the  advice  from  his  counsel.®" 

Finally,  "where  process  issued  is  legal,  the  plaintiff  is  answer- 
able only  for  a  malicious  abuse  of  it;  and  where  the  circum- 
stances afford  no  inference  of  malice,  actual  malice  must  be 
proved."*^'* 

86.  Burden  of  proof. 

In  an  action  for  unlawful  arrest  and  false  imprisonment,  the 
burden  is  on  the  defendant  to  show  that  it  was  by  authority  of 
law.®^^  The  rule  with  respect  to  the  burden  of  proof  is  not  the 
same  as  that  which  is  applied  in  an  action  of  malicious  prosecu- 
tion wherein  it  is  the  plaintiff's  duty  to  show  affirmatively  the 
want  of  probable  cause.'^^ 

87.  Slander  and  malicious  prosecution  may  be  tried  together. 

The  trial  of  an  action  for  malicious  prosecution  and  another 
for  slander  may  be  facilitated  by  trying  both  in  a  single  jury 
trial.9" 

88.  Damages.(jjj) 

In  trespass  for  malicious  prosecution,  as  in  other  cases,  each 
defendant  is  liable  for  the  damages  sustained  without  regard  to 
shades  or  degrees  of  guilt.®^'  "The  damages,"  says  Justice  Trun- 
key,  "are  not  divisible,  and  the  verdict  should  be  for  one  amount 
against  all  the  defendants,  for  such  as  seem  the  most  culpable 
ought  to  pay.  This  rule  has  few  exceptions.  However,  where 
exemplary  damages  are  claimed  against  a  defendant  his  intent 
must  be  considered.  Two  persons  may  be  liable,  one  for  puni- 
tive damages,  and  the  other  only  for  compensatory.  As  where 
the  plaintiff  was  arrested  by  a  public  officer,  and  another,  one 
acting  in  good  faith  and  the  other  maliciously,  the  true  criterion 

jjj    6  Vale  16411. 

923  Bell  V.  Atlantic  City  R.  Co.,  202  Pa.  178;  McCIafferty  v.  Philip, 
151  Pa.  86,  91 ;  Brobst  v.  Ruff,  100  Pa.  91 ;  Smith  v.  Walter,  125  Pa.  453 ; 
Wenger  v.  Phillips,  195  Pa.  214;  Mahaffey  v.  Byers,  151  Pa.  92;  Radcliffe 
V.  HoUyfield,  216  Pa.  267;  Rosenthal  v.  Rosenthal,  13  Dist.  317;  Beihofer 
V.  Loeffert,  159  Pa.  365;  Lipowicz  v.  Jervis,  209  Pa.  315. 

924  McCarthy  v.  DeArmitt,  99  Pa.  63. 

925  McCarthy  v.  DeArmitt,  99  Pa.  63. 

926  McAlser  v.  Good,  216  Pa.  473. 

927  Brown  v.  Reiter,  21  Pitts.  L.  J.  143. 

928  McCarthy  v.  DeArmitt,  99  Pa.  63. 
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of  damages  is  the  whole  injury  which  the  plaintiif  sustained  from 
the  joint  trespass."'''*  If,  therefore,  a  justice  of  the  peace 
without  reasonable  cause  maliciously  orders  the  arrest  of  a  per- 
son for  breach  of  the  peace  or  felony,  he  may  be  compelled  to 
answer  the  party  injured  in  compensatory,  and  also  exemplary 
damages  proportionate  to  the  wantoness  and  oppressiveness  of 
the  conduct. °°'' 
8g.    Special  damages. 

Special  damages  also  may  be  awarded  if  they  have  been  prop- 
erly averred,®'^  for  example,  financial  embarrassment  and  press- 
ing of  claims  by  creditors;  and  illness  resulting  therefrom.'^'' 
Compensatory  damages  also,  which  may  include  all  of  the  plain- 
tiff's actual  expenses  in  defending  the  original  prosecution;'^' 
also,  in  addition  to  actual  expenses  incurred,  compensation  for 
loss  of  time,  interruption  of  business,  bodily  or  mental  suffering, 
humiliation  and  injury  to  the  plaintiff's  feelings.®'* 

CO.    Punitive  damages. 

Punitive  damages  may  also  be  given  as  a  punishment  for  the 
defendant's  bringing  a  prosecution  without  probable  cause  and 
with  actual  malice  and  hatred  and  with  the  intention  of  harming 
the  plaintiff  in  his  person,  reputation  or  business.*'*  The  motives 
of  the  defendant  and  actual  malice  may  be  shown  in  aggravation 
of  damages.''^  But  the  plaintiff  is  not  to  have  punitive  damages 
for  a  malicious  prosecution  for  which  he  was  partly  to  blame."" 

929  Ibid. 

930  Ibid. 

931  Stanfield  v.  Phillip,  78  Pa.  73. 

932  Ibid. 

933  Barnett  v.  Reed,  51  Pa.  190;  Urban  v.  Tyszka,  16  Dist.  625. 

934  Duggan  V.  Bait,  and  Ohio  R.  Co.,  159  Pa.  248;  Miller  v.  Hammer, 
141  Pa.  196;  Butler  v.  Stockdale,  19  Super.  Ct.  98;  Mihalyik  v.  Klein,  22 
Super.  Ct.  193. 

935  Baldwin  v.  Von  der  Ahe,  184  Pa.  116.  In  tMs  case  the  plaintiff 
had  twice  been  arrested  and  discharged  for  an  alleged  conspiracy  to 
entice  a  base  ball  player  from  the  defendant's  employment.  The  court  held 
that  if  the  jury  found  from  the  evidence  that  the  defendant's  conduct  was 
reckless  and  intentional  oppression,  undertaken  without  probable  cause,  for 
the  purpose  of  distressing  the  plaintiff,  they  were  justified  in  awarding 
punitive  damages. 

936  Grohmann  v.  Kirschman,  168  Pa.  189,  195;  Neall  v.  Hart,  115  Pa. 
347. 

937  Urban  v.  Tyszka,  16  Dist.  6=,. 
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91.    Nominal  damages. 

The  plaintiilf  is  entitled  at  least  to  nominal  damages  on  estab- 
lishing all  the  elements  of  an  action  for  malicious  prosecution 
or  false  imprisonment."''  Evidence  of  the  absence  of  malice  is 
admissible  in  mitigation  of  damages,'^*  but  not  evidence  that  the 
prosecutor  acted  on  the  advice  of  a  magistrate  since  it  is  not  ad- 
missible to  rebut  malice  ;'*"  nor  can  the  defendants  offer  evidence 
of  the  plaintiff's  character  in  mitigation  of  damages,"*^  though 
perhaps  evidence  is  admissible  of  the  bad  general  reputation  of 
the  plaintiff  in  matters  not  connected  with  the  transaction  and  oc- 
curring after  the  prosecution.**^  Evidence  also  may  be  admitted 
to  show  that  the  plaintiff  has  not  lost  in  esteem  by  his  false  im- 
prisonment.'*' People  in  the  community  may  thus  testify,  and 
newspaper  accounts  showing  such  facts  are  proper  modes  of 
making  proof  .°** 

92.    When  nonsuit  will  be  entered. 

The  court  will  enter  a  nonsuit  or  direct  a  verdict  for  the  de- 
fendant when  there  is  no  averment  and  necessary  proof  of  the 
essential  elements  of  an  action  for  malicious  prosecution,**"  thus 
where  the  information  did  not  charge  a  crime,**"  or  on  failure 
of  proof  by  the  plaintiff  that  the  prosecution  was  instituted 
without  probable  cause.**^  Likewise  in  an  action  to  recover  dam- 
ages for  false  imprisonment  in  contempt  proceedings  a  nonsuit 
should  be  entered,  because  the  decree  of  the  court  in  them  is  not 
subject  to  collateral  attack.®**  If  the  facts  are  in  dispute,  their 
ascertainment  is,  of  course,  for  the  jury.  But  what  is  probable 
cause  and  whether  it  exists  under  an  admitted  or  a  clearly  estab- 
lished state  of  facts  is  a  question  of  law  for  the  court."*** 

938  Kossouf  V.  Knarr,  206  Pa.  146. 

939  Neall  V.  Hart,  115  Pa.  347. 

940  Beihoffer  v.  Loeffert,  159  Pa.  374;  Brobst  v.  Ruff,  100  Pa.  91. 

941  Russell  V.  Shuster,  8  W.  &  S.  308. 

942  Winebiddle  v.  Porterfield,  9  Pa.  137. 

943  Greer  v.  Reese,  14  Dist  658. 

944  Ibid. 

945  Kirkpatrick  v.  Kirkpatrick,  39  Pa.  288;  Magnussen  v.  Shortt,  200 
Pa.  257. 

946  Mahler  v.  Ashmead,  30  Pa.  344 ;  Magnussen  v.  Shortt,  200  Pa.  257. 

947  Boyd  V.  Kerr,  216  Pa.  259;  Mitchell  v.  Logan,  172  Pa.  349. 

948  Hoskins  v.  Somerset  Coal  Co.,  219  Pa.  373. 

949  Fell,  J.,  Boyd  v.  Kerr,  216  Pa.  259,  262,  citing  Mahaffey  v.  Byers, 


2278         Common  Law  Practicij  in  Pennsylvania. 

93.  Discontinuance. 

A  discontinuance  or  voluntary  nonsuit  may  be  entered  against 
one  of  two  defendants  in  an  action  for  malicious  prosecution.""' 

94.  Binding  instructions.(kkk) 

Binding  instructions  to  the  jury  to  find  in  favor  of  the  defend- 
ant should  be  given  when  the  plaintiff  has  failed  to  introduce 
competent  evidence  of  want  of  probable  cause  and  malice  f^^  they 
are  also  given  when  the  information  did  not  charge  a  felonious 
taking.'"^  The  court  may  also  intimate  its  opinion  on  questions 
of  fact  to  aid  but  not  to  control  the  jury.*°^ 

95.  When  verdicts  may  b*  set  aside. (Ill) 

In  malicious  prosecution  as  in  other  cases  the  court  has  power 
to  set  aside  verdicts  for  excessiveness  ;*"*  and  to  permit  a  verdict 
to  stand  if  the  plaintiff  will  reduce  the  damages  to  the  amount 
fixed  by  the  court."*^  Says  Judge  Taylor :  "If  the  jury  have  re- 
ported to  the  court  several  elements  or  items  of  damage  upon 
which  they  have  founded  their  verdict,  and  one  more  of  such 
items  can  be  shown  by  fixed  rules  and  principles  of  law  to  have 
been  improperly  allowed,  where  the  amount  can  be  ascertained, 
remission  of  such  amount  will  remove  the  objection  if  the  ver- 
dict is  excessive;  or  if  the  court  can,  by  fixed  rules  of  law,  de- 
termine the  damages  in  a  particular  case,  they  may  order  the 
plaintiff  to  remit  any  excess.  And  so,  in  an  action  of  ex  delicto, 
if  the  plaintiff  remits  damages  to  the  amount  that  the  court  may 
decree  proper,  a  new  trial  may  be  refused.  But  if  the  verdict  is 
wholly  unwarranted  by  the  evidence,  it  cannot  be  cured  by  a 
remittitur."»=« 

VII.    Actions  for  Deceit. 

96.  Classification  of  Cases. 

In  actions  of  trespass  for  deceit  the  cases  fall  into  three 
classes:     (a)  Those  in  which  the  representation  relates  to  the 

kkk    6  Vale  16419. 
HI    6  Vale  16420. 

950  Kossouf  V.  Knarr,  206  Pa.  146. 

951  Humphreys  v.  Meas,  23  Super.  Ct.  415. 

151  Pa.  92 ;  Huckerstein  v.  N.  Y.  Life  Ins.  Co.,  205  Pa.  27. 

952  Magnussen  v.  Shortt,  200  Pa.  257. 

953  Smith  v.  Walter,  125  Pa.  453. 

954  Sommer  v.  Wilt,  4  S.  &  R.  19. 

955  Myers  v.  Litts,  3  Lack.  L.  N.  363. 

956  Greer  v.  Reese,  14  Dist.  658,  660. 
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credit  or  financial  standing  of  a  person.*^''  (b)  The  second  in- 
clude those  in  which  the  representation  relates  to  the  quality  of 
an  article  offered  for  sale.  In  these  the  representation  may  be  a 
mixed  matter  of  fact  and  opinion.  In  many  of  them  the  law  af- 
fords another  ample  remedy  in  an  action  of  assumpsit  on  the 
warranty  expressed  or  implied,  and  wherever  this  exists  the  law 
is  slow  to  allow  the  plaintiff  to  pursue  the  more  obnoxious  ac- 
tion of  tort.'^'  (c)  The  third  class  of  cases  include  those  in 
which  the  representation  relates  to  a  matter  of  fact,  susceptible 
of  knowledge  of  the  party  making  the  statement.  In  these  the 
representation  is  merely  the  statement  of  an  opinion.  If,  there- 
fore, this  is  truthfully  stated,  an  inquiry  into  the  grounds  on 
which  it  is  based  is  not  pertinent.®^*  In  all  of  them  the  scienter 
must  be  proved,  and  the  only  ground  for  recovery  for  the  false 
representations  is  the  bad  faith  in  making  them.  The  reasonable- 
ness of  the  defendant's  ground  for  his  belief  in  making  his  repre- 
sentations cannot  be  called  in  question.'^"  The  scienter  must  not 
only  be  alleged  but  proved,  and  the  jury  must  be  satisfied  that  the 
defendant  made  the  statement  knowing  it  to  be  false,  or  with 
such  conscious  ignorance  of  its  truth  as  to  render  it  equivalent  to 
a  falsehood.'*^  But  when  the  plaintiff  in  such  an  action  has 
proved  that  the  defendant  made  a  positive  statement  of  material 
fact,  its  falsity  and  the  circumstances  under  which  it  was  made, 
tending  to  show  a  reckless  assertion  in  conscious  ignoralnce  of  the 
fact,  he  has  made  out  a  prima  facie  case  without  direct  proof  of 
deceitful  intent.'*^ 

957  Dilworth  v.  Bradner,  8s  Pa.  238;  Duff  v.  Williams,  85  Pa.  490. 

958  Erie  City  Iron  Works  v.  Barber,  102  Pa.  156  and  106  Pa.  126. 

959  Griswold  v.  Gebbie,  126.  Pa.  3S3. 

960  Lamberton  v.  Durham,  165  Pa.  129;  Boyd  v.  Brown,  6  Pa.  316; 
Huber  v.  Wilson,  23  Pa.  178;  Bokee  v.  Walker,  14  Pa.  130;  Cox  v.  High- 
ley,  10  Pa.  252;  Erie  City  Iron  Works  v.  Barber,  106  Pa.  125;  Kern  v. 
Simpson,  126  Pa.  42. 

961  Griswold  v.  Gebbie,  126  Pa.  353;  Dilworth  v.  Bradner,  85  Pa.  238; 
Duff  V.  Williams,  85  Pa.  490;  McCandless  v.  Young,  96  Pa.  289;  Hexter 
V.  Bast,  125  Pa.  52. 

962  Griswold  V.  Gebbie,  126  Pa.  353. 

In  Deppen  v.  Light,  228  Pa.  79,  it  was  held  that  to  establish  an  action  to 
recover  damages  sustained  by  reason  of  false  and  fraudulent  statements 
made  by  the  defendant  concerning  the  value  of  bonds  and  shares  of 
stock  which  the  plaintiff  purchased  on  the  defendant's  recommendation, 
it  is  essential  for  the  plaintiff  to  prove  that  the  statements  were  untrue 
and  made  in  bad  faith. 
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STATEMENT  IN  action  FOR  SEDUCTION. 


C.  p.,  No.    .     September  Term,  191 3.    No. 


The  plaintiff,  A.  B.,  claims  of  the  defendant,  C.  D.,  the  sum  of 
,  which  sum  is  justly  due  and  payable  to  the  plaintiff  by 
the  defendant  upon  the  cause  of  action,  whereof  the  following  is 
a  statement: 

The  said  defendant,  contriving  and  wrongfully  and  unjustly 
intending  to  injure  the  said  plaintiff,  and  to  deprive  him  of  the 
service  and  assistance  of  E.  F.,  the  daughter  and  servant  of  the 
the  said  plaintiff,  whereby  the  said  E.  F.  became  pregnant  and 
days  and  times  between  that  day  and  the  day  of  bringing  this 
suit,  at  the  county  of  Philadelphia,  debauched  and  carnally  knew 
the  said  E.  F.  then  and  there,  and  from  thence  for  a  long  space 
of  time,  to  wit,  hitherto,  being  the  (daughter  and)  servant  of 
the  said  plaintiff,  whereby  the  said  E.  F.  became  pregnant  and 
sick  with  child,  and  so  remained  and  continued  for  a  long  space 
of  time,  to  wit,  for  the  space  of  nine  months  then  next  following, 
at  the  expiration  whereof,  to  wit,  on  ,  at  the  county  afore- 

said, she,  the  said  E.  F.,  was  delivered  of  the  child  with  which 
she  was  so  pregnant  as  aforesaid.  By  means  of  which  said  sev- 
eral premises,  she,  the  said  E.  F.,  for  a  long  space  of  time,  to  wit, 
from  the  day  and  year  first  above  mentioned  hitherto,  became 
and  was  unable  to  do  or  perform  the  necessary  affairs  and  busi- 
ness of  the  said  plaintiff,  so  being  her  (father  and)  master  as 
aforesaid,  and  thereby  the  said  plaintiff,  during  all  that  time,  lost 
and  was  deprived  of  the  service  of  his  said  (daughter  and)  serv- 
ant, to  wit,  at  the  county  aforesaid;  and,  also,  by  means  of  the 
said  several  premises,  the  said  plaintiff  was  forced  and  obliged 
to  and  did  necessarily  pay,  lay  out,  and  expend  divers  sums  of 
money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  dollars,  in  and  about  the  nursing  and  taking 

care  of  the  said  E.  F.,  his  said  (daughter  and)  servant,  and  in 
and  about  the  delivery  of  the  said  child,  to  wit,  at  county 

aforesaid.  To  the  damage  of  said  plaintiff  five  thousand  dollars. 
Wherefore  he  brings  suit.  (If  the  female  were  not  the  daughter 
of  the  plaintiff,  omit  the  words  "daughter"  and  "father"  through- 
out; they  are  not  necessary.)  R.  S., 

Plaintiff's  Attorney. 
(Affidavit.)  (Date.) 
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form  of  statement  in  conspiracy. 

P.,  No.     .     September  Term,  1913.    No.    . 

The  plaintiff,  A.  B.,  claims  of  the  defendant,  C.  D.,  the  sum  of 
,  which  sum  is  justly  due  and  payable  to  the  plaintiff  by 
the  defendant  upon  the  cause  of  action,  whereof  the  following  is 
a  statement: 

Before  and  at  the  time  of  the  committing  of  the  grievances  by 
the  defendants  as  hereinafter  charged,  the  plaintiff  followed  the 
lawful  occupation  of  a  merchant  in  said  city,  and  by  means  of 
his  honesty  and  fairness  in  said  calling  for  twenty  years  past  had 
acquired  the  confidence  of  persons  who  sold  to  and  who  bought 
from  him,  and  of  many  others.  The  defendants,  well  knowing 
the  premises  and  intending  to  injure  the  plaintiff  and  to  ruin  him 
in  his  said  business,  on  the  first  day  of  November,  in  the  year 
aforesaid,  at  the  county  aforesaid,  unlawfully,  wickedly,  and 
maliciously  conspired  and  agreed  together  to  injure  the  plaintiff, 
to  damage  him  in  his  said  calling  of  a  merchant,  to  deprive  him 
of  his  customers,  to  defame  his  character,  and  to  subject  him  to 
great  loss.  And  the  said  defendants  further  unlawfully,  wickedly, 
and  maliciously  conspired  and  agreed  together,  on  the  day  and 
year  and  at  the  county  aforesaid,  to  effect  their  aforesaid  un- 
lawful, wicked,  and  malicious  purposes  by  the  following  unlaw- 
ful, wicked,  and  malicious  means,  to  wit,  that  they  would  slander 
the  said  plaintiff,  that  they  would  report  that  he  was  dishonest, 
that  they  would  charge  him  with  being  a  thief.  (Set  out  all  the 
means  by  which  the  conspiracy  was  to  be  effected.)  And  in  pur- 
suance of  said  illegal,  wicked,  and  malicious  conspiracy,  combi- 
nation, and  agreement  of  said  defendants,  the  said  defendant 
C.  D.  afterward,  to  wit,  on  the  day  and  year  and  at  the  county 
aforesaid,  spoke  and  uttered,  in  the  presence  and  hearing  of  other 
persons  of  and  concerning  the  said  plaintiff  and  of  and  concern- 
ing the  plaintiff  as  a  merchant  as  aforesaid,  the  following  false 
scandalous,  malicious,  and  defamatory  words,  to  wit,  "A.  B." 
(the  plaintiff  meaning)  "is  a  thief,"  thereby  meaning  and  intend- 
ing to  charge  the  said  plaintiff  with  the  crime  of  larceny. 

And  in  further  pursuance  of  said  illegal,  wicked,  and  malicious 
conspiracy  and  agreement  of  said  defendants,  the  said  defendant 
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?.  G.  afterward  (state  what  F.  G.  said  or  did,  following  the 
form). 

And  the  plaintiff  saith  that  he  is  in  nowise  guilty  of  the  said 
crimes  so  injuriously  laid  to  his  charge,  and  that  by  reason  thereof 
he  has  been  greatly  hurt  in  his  good  name  and  brought  into  dis- 
grace among  his  neighbors  and  others,  who,  ever  since  the  speak- 
ing of  the  said  false,  scandalous,  malicious,  and  defamatory  words, 
have  so  suspected  him  of  having  been  guilty  of  larceny  that  they 
have  refused  to  have  any  communion  with  him,  and  the  said 
plaintiff  has  been  made  liable  to  prosecution  for  said  crime  of 
larceny.  And  the  plaintiff  further  saith  that  divers  persons  who 
used  to  have  dealings  and  business  with  him  in  his  said  lawful 
business  and  my  means  of  which  he  had  gained  large  sums  of 
money,  have  ever  since  the  speaking  the  said  several  false,  scan- 
dalous, malicious,  and  defamatory  words  refused  to  have  deal- 
ings or  business  with  the  said  A.  B.,  whereupon  the  said  A.  B. 
hath  sustained  and  claims  damages  to  the  amount  of  five  thousand 
dollars. 

E., 

Attorney  for  Plaintiff. 

(Date.) 

(Special  damages  can  be  averred  according  to  the  circum- 
stances.) 

(Affidavit.) 

FORM  OF  STATEMENT  IN  ACTION  FOR  CRIM.  CON. 

A.B.  "I 

v.       >C.  P.,  No.     .     September  Term,  1913.     No.     . 
CD.  J 

The  plaintiff,  A.  B.,  claims  of  the  defendant,  C.  D.,  the  sum  of 
,  which  sum  is  justly  due  and  payable  to  the  plaintiff  by 
the  defendant  upon  the  cause  of  action,  whereof  the  following  is 
a  statement : 

The  said  defendant,  contriving  and  wrongfully,  wickedly,  and 
unjustly  intending  to  injure  the  said  plaintiff  and  to  deprive  him 
of  the  comfort,  fellowship,  society,  aid  and  assistance  of  E.  F., 
the  wife  of  the  said  plaintiff,  and  to  alienate  and  destroy  her  af- 
fection for  the  said  plaintiff,  heretofore,  to  wit,  on  and 
on  divers  other  days  and  times  between  that  day  and  the  day  of 
exhibiting  this  bill,  at  the  county  of  Philadelphia,  wrongfully, 
wickedly,  and  unjustly  debauched  and  carnally  knew  the  said 
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E.  F.  then  and  there,  and  still  being  the  wife  of  the  said  plain- 
tiff, and  thereby  the  affection  of  the  said  E.  F.  for  the  said 
plaintiff  was  then  and  there  alienated  and  destroyed,  and  also,  by 
means  of  the  premises,  the  said  plaintiff  hath  from  thence  hitherto 
wholly  lost  and  been  deprived  of  the  comfort,  fellowship,  society, 
aid,  and  assistance  of  the  said  E.  F.,  his  said  wife,  in  his  domestic 
affairs,  which  the  said  plaintiff  during  all  that  time  ought  to  have 
had,  and  otherwise  might  and  would  have  had,  to  wit,  at  the 
county  of  Philadelphia  aforesaid.  To  the  damage  of  the  said 
plaintiff  of  dollars,  and  therefore  he  brings  his  suit,  etc. 

G.  H., 
Attorney  pro  Plaintiff. 
(Date.) 
(Affidavit.) 

FORM  OF  STATEMENT  FOR  ENTICING  AWAY  SERVANT  OR  APPRENTICE. 


C.  p.,  No.     .     September  Term,  1913.     No. 


The  plaintiff,  A.  B.,  claims  of  the  defendant,  C.  D.,  the  sum  of 
,  which  sum  is  justly  due  and  payable  to  the  plaintiff  by 
the  defendant  upon  the  cause  of  action,  whereof  the  following  is 
a  statement: 

Before  and  at  the  time  of  the  committing  of  the  several  griev- 
ances by  the  said  defendant  as  hereinafter  mentioned,  one  E.  F. 
was,  and  from  thence  hitherto  hath  been  and  still  is,  the  servant 
(or  apprentice)  of  the  said  plaintiff,  in  his  trade  or  business  of  a 
,  which  the  said  plaintiff  then  exercised  and  carried  on,  and 
still  doth  exercise  and  carry  on,  to  wit,  at  the  county  of  Phila- 
delphia; yet  the  said  defendant,  well  knowing  the  premises,  but 
contriving  and  wrongfully  and  unjustly  intending  to  injure,  preju- 
dice, and  aggrieve  the  said  plaintiff  in  his  aforesaid  trade  and  busi- 
ness, and  to  deprive  him  of  the  services  of  the  said  E.  F.  as  such 
servant  (or  apprentice)  as  aforesaid,  and  of  the  profits,  benefits, 
and  advantages  which  might  and  would  otherwise  have  arisen 
and  accrued  to  him  from  such  service  whilst  the  said  E.  F.  was 
such  servant  (or  apprentice)  of  the  said  plaintiff  as  aforesaid, 
to  wit,  on  at  the  county  aforesaid,  unlawfully,  wrongfully, 

and  unjustly  enticed,  persuaded,  and  procured  the  said  E.  F.,  so 
then  being  the  servant  (or  apprentice)   of  the  said  plaintiff  as 
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aforesaid,  to  depart  from  and  out  of  the  service  of  the  said  plain- 
tiff, by  means  of  which  said  enticement,  persuasion,  and  procure- 
ment, and  on  no  other  account  whatsoever,  the  said  E.  F.,  so  be- 
ing such  servant  (or  apprentice)  as  aforesaid,  then  and  there,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  un- 
lawfully, wrongfully,  and  unjustly,  and  without  license  or  con- 
sent, and  against  the  will  of  the  said  plaintiff,  departed  from  and 
out  of  the  service  of  the  said  plaintiff,  and  hath  remained  and 
continued  absent  from  such  service  for  a  long  space  of  time,  to 
wit,  thence  hitherto,  whereby  the  said  plaintiff  hath,  for  and  dur- 
ing all  that  time,  lost  and  been  deprived  of  the  service  of  the  said 
E.  F.  in  his  aforesaid  trade  and  business,  and  of  all  the  profits, 
benefits,  and  advantages  which  might  and  would  have  otherwise 
arisen  and  accrued  to  him  from  such  service,  and  hath  been  and 
is  otherwise  greatly  injured  in  his  aforesaid  trade  and  business, 
to  wit,  at,  etc.,  (venue)  aforesaid,  to  the  damage  of  the  said 
plaintiff,  two  thousand  dollars. 

G.H., 

Plaintiff's  Attorney. 

(Date.) 

FORM  OF  STATEMENT  FOR  HARBORING  AN  APPRENTICE. 

A.B.  ^ 

V.       yc.  p.,  No.    .    September  Term,  1913.    No.    . 
CD.  J 

The  plaintiff,  A.  B.,  claims  of  the  defendant,  C.  D.,  the  sum  of 
,  which  sum  is  justly  due  and  payable  to  the  plaintiff  by 
the  defendant  upon  the  cause  of  action,  whereof  the  following  is 
a  statement : 

That  one  E.  F.  heretofore,  to  wit,  on  the  at  the  county 

aforesaid,  then  and  still  being  the  apprentice  of  the  said  plain- 
tiff, unlawfully,  wrongfully,  and  unjustly,  without  the  license  or 
consent  and  against  the  will  of  the  said  plaintiff,  departed  and 
went  away  from  and  out  of  the  service  of  the  said  plaintiff,  and 
afterward,  to  wit,  on  the  day  and  year  aforesaid,  there  went  and 
came  to  the  said  defendant ;  yet  the  said  defendant,  well  knowing 
the  said  E.  F.  to  be  the  apprentice  of  the  said  plaintiff,  but  con- 
triving and  wrongfully  and  unjustly  intending  to  injure  the  said 
plaintiff,  and  to  deprive  him  of  the  service  of  the  said  E.  F.,  his 
said  "apprentice,"  and  of  all  the  profits,  benefits,  and  advantages 
which  might  and  would  otherwise  have  arisen  and  accrued  to 
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him  from  such  service,  then  and  there,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  county  aforesaid,  unlawfully,  wrongfully, 
and  unjustly  received  the  said  E.  F.,  so  then  being  the  "appren- 
tice" of  the  said  plaintiff  as  aforesaid,  into  the  service  of  the 
said  defendant,  and  harbored,  detained,  and  kept  the  said  E.  F. 
in  his  said  service  for  a  long  space  of  time,  to  wit,  from  the  day 
and  year  last  aforesaid  hitherto;  whereby  the  said  plaintiff,  for 
and  during  all  that  time,  lost  and  was  deprived  of  the  service 
of  the  said  E.  F.,  and  of  all  the  profits,  benefits,  and  advantages 
which  might  and  would  otherwise  have  arisen  and  accrued  to 
him  from  such  service,  to  wit,  at  the  county  aforesaid,  and  has 
been  otherwise  greatly  damages  to  the  amount  of  dollars, 

wherefore  he  brings  suit. 

G.H., 
Plaintiff's  Attorney. 
(Date.) 
(Affidavit.) 
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I.    To  Recover  Nondistrained  Goods. 
I.    Nature  of  the  action. (a) 

The  action  of  replevin  is  among  the  oldest  known  to  the  law 
Glanville  speaks  of  it  as  well  known  in  his  time,  and  give  the  form 
of  the  writ.^  As  used  in  this  state,  it  may  be  defined  to  be,  a 
remedy  for  the  unlawful  detention  of  personal  property,  by  which 
the  same  is  delivered  to  the  claimant,  upon  giving  security  to  the 
sheriff  to  make  out  the  injustice  of  the  detention,  or  return  the 
property.^  It  issues  in  almost  every  case  of  personal  property 
which  is  in  the  possession  of  one  person,  and  claimed  by  an- 
other;^ and  accordingly,  things  of  great  value,  as  ships,  are  fre- 
quently replevied."  If,  however,  the  goods  came  lawfully  into  the 
defendant's  possession,  a  demand  and  refusal  to  deliver  the  same, 
are  in  general,  necessary  to  be  shown,  in  order  to  establish  a 

a    8  Vale  23039. 

1  Beame's  Glanv.  294. 

2  Morris  Rep.  46. 

3  Snyder  v.  Vaux,  2  R.  428.    This  doctrine  has  prevailed  in  Pennsyl- 
vania from  the  earliest  times.    See  I  Col.  Rec.  441. 

4  Weaver  v.  Lawrance,  i  Dall.  157. 
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wrongful  detention."  And  as  the  doctrine  of  market  overt  does 
not  obtain  in  this  state,  the  owner  may  follow  his  property  through 
successive  transfers,  and  replevy  it,  in  whose  possession  soever  he 
may  find  it.* 

2.    Wherein  it  differs  from  other  actions. 

This  action  differs  from  all  others  in  some  material  points. 
In  others,  the  plaintiff  is  not  put  into  possession  of  the  thing  de- 
manded, until  after  trial,  and  a  decision  in  his  favor ;  but  in  this 
action,  the  plaintiff  is  put  in  possession  of  the  chattels  in  dispute, 
by  the  sheriff,  before  any  trial.  Another  peculiarity  which  results 
from  this,  is,  that  a  return  of  these  chattels  is  made  to  the  defend- 
ant, upon  his  showing  in  the  course  of  the  cause,  that  he  is  en- 
titled thereto.  It  further  results,  that  to  have  this  return,  the  de- 
fendant must,  in  his  pleadings,  claim  a  return,  in  addition  to  the 
matters  pleaded  by  him.  Hence,  the  defendant  is,  to  many  pur- 
poses, an  actor,  and  pleads  and  claims  on  two  grounds,  as  when 
he  justifies  his  taking  the  goods  for  rent  in  arrear,  and  so  far 
strictly  defends  his  conduct;  but  when  he  claims  a  return  of  the 
chattels,  he  acts  on  a  principle  peculiar  to  replevin,  consequent 
upon  the  delivery  of  the  property  to  the  plaintiff;  here,  the  de- 
fendant is  an  actor,  and  takes  the  place  of  a  plaintiff,  as  he  under- 
takes to  show  that  he  ought  to  recover  back  the  goods  in  dispute, 
and  is,  therefore,  entitled  to  the  beginning  and  conclusion  upon 
the  trial ;'  but  although  an  actor,  the  avowant  cannot  have  a  rule 
to  discontinue.*  The  defendant  is  compellable  to  give  security 
for  costs,  if  he  reside  out  of  the  jurisdiction  of  the  court.' 

"The  action  for  replevin,"  says  Justice  Paxson,^"  "lies  for  the 
property  of  one  person  in  the  possession  of  another,  whether  the 
claimant  ever  had  possession  or  not,  and  whether  his  property  be 

5  Windsor  v.  Boyce,  i  Houston  605 ;  White  v.  Brown,  S  Lans.  78. 

6  Hosack  v.  Weaver,  i  Yeates  478;  Hardy  v.  Metzgar,  2  Yeates  347; 
Easton  v.  Worthington,  5  S.  &  R.  130;  Leclqr  v.  McDermott,  8  S.  &  R. 
500 ;  King  v.  Richards,  6  Wh.  418. 

7  See  S  Dane's  Abr.  514. 

8  Long  V.  Buckeridge,  i  Str.  106;  Tidd  679.  The  plaintiff  cannot  dis- 
continue, where  the  goods  have  been  delivered  to  him  under  the  writ,  the 
defendant  being  entitled  to  a  retomo  habendo,  if  the  issue  be  found  in  hik 
favor.    Broom  v.  Fox,  2  Yeates  S3i. 

9  Selly  V.  Cruchley,  I  Broad.  &  Bing.  505 ;  Tidd  535. 
ID    Miller  v.  Warden,  iii  Pa.  300,  308.    See  §15. 
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absolute  or  qualified,  provided  he  has  the  right  of  possession." 
The  writ  is  not  a  mere  proceeding  in  rem,  but  it  is  a  proceeding 
also  against  the  defendant  in  the  writ  personally,  and  the  prac- 
tice is  to  insert  in  the  writ  a  claim  of  summons  for  the  defendant 
to  appear."^" 

3.  Survival  of  action,  (b) 

As  replevin  involves  the  right  to  personal  property,  it  does  not 
abate  by  the  death  of  either  of  the  parties,  but  may  be  revived  in 
favor  of,  or  against  their  legal  representatives;  to  expose  the 
plaintiff  to  the  loss  of  his  remedy,  by  the  death  of  the  defendant, 
would  be,  in  some  cases,  to  destroy  his  chance  of  justice ;  for,  un- 
less the  property  remained  in  specie,  in  the  hands  of  the  executor, 
he  would  be  remediless ;  the  reason  of  the  rule,  that  personal  ac- 
tions die  with  the  person,  does  not  apply  to  cases  involving  a  right 
of  property.  Where  one  receives  the  property  of  another,  his 
estate  should  answer  it,  for  that  swells  the  assets  in  the  hands  of 
the  representative.^'' 

4.  When  replevin  lies.(c) 

The  act  of  1705  provides,  that  it  "shall  be  lawful  for  the  jus- 
tices of  each  county  to  grant  writs  of  replevin  in  all  cases  what- 
soever, where  replevin  may  be  granted  by  the  laws  of  England, 
taking  security  as  the  said  law  directs,  and  make  them  returnable 
to  the  respective  courts  of  common  pleas,  in  the  proper  county, 
there  to  be  determined  according  to  law."**  It  lies,  as  we  have 
seen,**  whenever  one  man  claims  goods  in  the  possession  of  an- 
other ;  and  where  the  directions  of  the  statute  have  been  complied 
with,  it  is  the  only  remedy  for  an  unlawful  distress.*'  It  can  only 
be  maintained,  however,  by  him  who  has  a  property  in  the  goods, 

b    8  Vale  23062. 
c    8  Vale  23065. 

11  Harlan  v.  Harlan,  15  Pa.  507;  Mead  v.  Kilday,  2  W.  no;  Young 
V.  Kimball,  23  Pa.  195;  Westinghouse  Air  Brake  Co.  v.  Harris,  237  Pa. 
203. 

12  Weaver  v.  Lawrence,  i  Dall.  157;  Shearick  v.  Huber,  6  Binn.  2; 
Stoughton  v.  Rappalo,  3  S.  &  R.  559. 

13  Keite  v.  Boyd,  16  S.  &  R.  300. 

14  I  Sm.  L.  44.  4  Purd.  §1,  p.  4x25. 

15  See  supra,  §1. 

16  Sassman  v.  Brisbane,  7  Phila.  159. 
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either  general  or  special:^'  hence,  one  to  whom  chattels  are  de- 
livered for  safe-keeping,  cannot  maintain  replevin,  for  he  has  no 
special  property  in  them,  and  the  question  is  not  of  possession, 
but  of  property  ;^'  so  of  a  mere  servant,  having  charge  of  goods ; 
but  if  they  are  delivered  to  him  by  the  master,  as  bailee,  he  may.^" 
The  assignee  of  the  buyer  of  a  chattel  may  maintain  replevin 
against  the  seller,  though  he  has  never  had  possession.^"  But  a 
mere  temporary  occupancy,  for  the  purpose  of  taking  off  timber, 
by  one  having  a  right  of  possession,  is  not  such  an  actual  posses- 
sion as  defeats  the  constructive  possession  which  the  law  casts 
upon  the  owner;  and  as  soon  as  the  timber  is  severed,  his  right 
of  property  vests  in  it,  and  replevin  or  trover  lies  for  its  recov- 
ery.-^ 

A  replevin  lies  when  one  man  claims  personal  property  in  the 
possession  of  another,  no  matter  how  that  possession  was  ob- 
tained, if  the  claimant  has  the  right  of  immediate  possession; 
whether  he  ever  had  actual  possession  or  not,^^  or  whether  his 
property  in  the  goods  be  absolute  or  general,  qualified  or  special," 
whether  he  has  title  as  bailee,  mortgagee,  pledgee,^*  or  otherwise. 

17  Lester  v.  McDowell,  18  Pa.  91.  To  maintain  replevin,  the  plaintiff 
must  show  either  a  general  or  special  property  in  the  goods,  and  right  of 
immediate  possession.  Lake  Shore  and  Michigan  Southern  Railway  Co.  v. 
EUsey,  85  Pa.  283. 

18  Waterman  v.  Robinson,  S  Mass.  303. 

19  Harris  v.  Smith,  3  S.  &  R.  20.    And  see  Mead  v.  Kilday,  2  W.  no. 

20  Woods  V.  Nixon,  Add.  131.  In  case  of  a  fraudulent  purchase  of 
goods,  the  vendor  may  disaffirm  the  contract  and  maintain  replevin  for 
the  goods.  Mackinley  v.  McGregor,  3  Wh.  369;  Hamer  v.  Fisher,  58  Pa. 
453-  But  in  such  case,  some  artifice  must  have  been  practiced  on  the 
vendor,  to  obtain  the  possession;  a  mere  intention  not  to  pay,  is  not 
sufficient.  Smith  v.  Smith,  21  Pa.  367;  Backentoss  v.  Speicher,  31  Pa.  324; 
Pottinger  v.  Hecksher,  2  Grant  309. 

21  Brewer  v.  Fleming,  51  Pa.  102.  And  see  Young  v.  Herdic,  55  Pa. 
172. 

22  Weaver  v.  Lawrence,  i  Dall.  156;  Reichenbach  v.  McKean,  95  Pa. 
432;  Miller  v.  Warden,  in  Pa.  300;  Ferguson  v.  Lauerstein,  160  Pa.  427; 
Hunt  v.  Scott,  3  C.  C.  411;  Hoffman  v.  Sellers,  s  Dist.  395;  8  Vale  23040. 

23  Miller  v.  Warden,  in  Pa.  300;  Wilkinson  v.  Stewart,  85  Pa.  255; 
Ferguson  v.  Lauerstein,  160  Pa.  427;  Riddle  v.  Stewart.  4  Penny.  133; 
Hoffman  v.  Sellers,  S  Dist.  395, 

24  Boyle  v.  Rankin,  22  Pa.  168;  Young  v.  Kimball,  23  Pa.  193;  Hart- 
man  v.  Keown,  loi  Pa.  338;  Swift  v.  Morrison,  2  W.  N.  C.  699;  Fox  v. 
Magaw,  12  Dist.  53 ;  Sides  v.  Cline,  19  C.  C.  481. 
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But  if  the  defendant  pleads  property,  the  title  of  tlie  plaintiff  is 
put  in  issue  and  the  action  cannot  be  maintained  without  showing 
either  a  general  or  special  property  in  plaintiff  together  with  the 
right  of  immediate  possession.^"  And  if  on  the  entire  evidence 
the  plaintiff  fails  to  establish  these  essential  facts,  he  cannot  re- 
cover.^' 

A  replevin  suit  may  be  maintained  by  A.  against  B.  pending  a 
previous  replevin  suit  by  B.  against  C.  for  the  same  property. 
A.'s  action  against  B.  was  a  matter  of  right  if  he  were  the  owner 
of  the  property,  and  it  was  not  incumbent  upon  him  to  intervene 
in  the  suit  between  B.  and  C.^' 

5.    Act  of  1 87 1.    Things  reserved  from  the  freehold. (d) 

Prior  to  the  act  of  1871^*  replevin  would  not  lie  for  the  re- 
covery of  articles  severed  from  the  freehold  by  an  adverse  claim- 
ant in  possession  if  the  title  to  the  land  was  directly  involved." 
Now  an  owner  in  possession  may  now  maintain  replevin  for  arti- 
cles severed  from  the  soil  by  an  adverse  claimant  out  of  posses- 
sion or  by  a  mere  trespasser.'"  Likewise  if  fixtures,  constituting 
a  part  of  the  freehold,  are  detached  by  the  former  owner  after  a 
sheriff's  sale  the  purchaser  of  the  real  estate  can  maintain  replevin 
for  them.'  Prior  to  this  act  however  replevin  would  lie  for  arti- 
cles severed  from  the  freehold  where  the  title  was  not  involved 
and  of  course  an  action  in  such  a  case  will  still  lie.'^ 

The  words  "other  property"  employed  in  the  act  of  1871  were 
intended  to  include  only  articles  of  the  same  generic  character  as 
those  already  enumerated,  such  as  slate,  marble,  iron  ore  and  all 

d    8  Vale  23052. 

25  Midvale  Steel  Co.  v.  Hallgarten,  15  W.  N.  C.  47. 

26  Lake  Shore  &  Mich.  Southern  R.  Co.  v.  EUsey,  85  Pa.  283 ;  Mathias 
V.  Sellers,  86  Pa.  486;  Swop'e  v.  Crawford,  16  Super.  Ct.  474;  Stone  v. 
Rogers,  17  Super.  Ct.  358;  Heilman  v.  McKinstry,  18  Super.  Ct.  70. 

27  Conner  v.  Riehl,  8  York  62. 

28  May  15,  §1,  P.  L.  268,  4  Purd.  §6,  p.  4137. 

29  Brown  v.  Caldwell,  10  S.  &  R.  114;  National  Trans.  Co.  v.  Weston, 
121  Pa.  48s     See  Renick  v.  Boyd,  99  Pa.  555 ;  Wright  v.  Guier,  9  W.  172. 

30  Lehman  v.  Kellerman,  65  Pa.  489;  Young  v.  Herdic,  55  Pa.  172; 
Brewer  v.  Fleming,  51  Pa.  102;  Harlan  v.  Harlan,  15  Pa.  507;  Elliott  v. 
Powell,  10  W.  453;  Snyder  v.  Vaux,  2  R.  423. 

31  Harlan  v.  Harlan,  15  Pa.  507.    See  Glasgow  v.  Hill,  29  Super.  Ct. 

222.  I    .■5«{|.i'  ; 

32  Heaton  v.  Findley,  12  Pa.  304;  Clement  v.  Wright,  40  Pa.  250. 
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other  forms  of  minerals  and  ores,  building-stone  and  fixtures, 
machinery  permanently  affixed  to  the  realty.'^  The  owner  there- 
fore may  sustain  an  action  to  recover  timber,  lumber,  coal  or 
other  property  severed  from  the  realty,  though  the  title  to  the 
land  be  in  dispute,  but  the  action  will  not  lie  for  growing  crops 
reserved  by  the  person  in  possession  under  claim  of  title  to  the 
land  on  which  the  crops  were  grown.'*  More  generally  even  un- 
der this  act  the  plaintiff  cannot  maintain  his  action  if  he  has 
neither,  the  possession  nor  the  right  of  possession  to  the  articles 
claimed.'" 

Cases  relating  to  trees  iand  timber  have  been  quite  numerous." 
In  one  of  these  it  was  held  that  if  the  owner  was  falsely  induced 
to  allow  another  to  cut  timber  from  the  land  or  if  the  consent  was 
given  under  a  material  mistake  the  land  owner  could  maintain  re- 
plevin for  the  timber.''  In  another  case  it  was  held  that  if  the 
vendor  shall  hold  the  timber  cut  as  security  for  the  purchase 
money  he  has  a  qualified  title  on  which  he  can  maintain  replevin 
against  the  vendee  and  others  removing  the  logs.''*  Likewise 
replevin  will  lie  for  an  inclined  plane  connecting  a  railroad  with 
an  ore  mine  located  on  the  land  of  both  parties,  and  which  by 
agreement  was  to  be  used  by  the  defendant  for  a  definite  period, 
and  at  its  expiration  was  to  be  delivered  to  the  plaintiff  ."•> 

6.    Straying  animals,  (e) 

Cattle  taken  damage  feasant  cannot  be  replevied  until  the  fees 
and  charges  are  paid'*  as  provided  by  the  act  of  1807."  But  this 
act  has  no  application  to  cattle  straying  across  an  unfenced  bound- 
ary line  between  neighbors.*"  Nor  does  replevin  lie  under  the 
act  of  1779*^  against  a  constable  who  impounds  straying  cattle 

e    8  Vale  23054. 

33    Renick  v.  Boyd,  99  Pa.  555. 

34-    Ibid. 

35  Weed  V.  Hall,  loi  Pa.  592. 

36  Young  V.  Herdic,  55  Pa.  172 ;  Snyder  v.  Vaux,  2  R.  423. 

37  Henrici  v.  Davidson,  149  Pa.  323.  For  other  cases,  see  Collins  v. 
Houston,  138  Pa.  481 ;  Marks  v.  Pratt,  9  Del.  365.    See  9  Vale  26202. 

37a    Ferguson  v.  Rafferty,  128  Pa.  337. 

37b    Charlotte  Furnace  Co.  v.  Stauffer,  127  Pa.  336. 

38  Moore  v.  Trout,  2  Del.  13. 

39  April  13,  4  Sm.  L.  473.  4  Purd.  §1,  p.  4469. 

40  Irwin  V.  Mattox,  138  Pa.  466. 

41  April  3,  I  Sm.  L.  47°,  4  Purd.  §4,  p.  4136. 
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in  obedience  to  a  borough  ordinance.*-  Nor  can  the  owner  of  de- 
tained cattle  proceed  under  the  "stray  law"  unless  the  injured 
party  has  subjected  himself  to  that  act  by  giving  the  notice  or 
filing  the  description  of  the  cattle  with  the  town  clerk  as  the  law 
requires,  he  must  proceed  either  by  replevin  or  trespass.*^ 

7.  By  vendor  for  goods  sold.(f) 

Replevin  lies  to  recover  goods  which  the  vendor  has  sold 
through  fraud.**  But  the  vendee's  insolvency  is  not  always  such 
fraud  as  will  justify  the  vendor  in  maintaining  replevin.**  Again 
a  vendor,  whether  under  an  ordinary  contract  of  sale,  a  condi- 
tional sale  or  a  contract  of  bailment  with  an  option  to  purchase, 
who  proceeds  to  collect  the  unpaid  purchase  money,  cannot  main- 
tain replevin  for  the  property,  for  he  is  concluded  by  his  elec- 
tion.*' If  a  vendee  of  lumber,  to  be  cut  by  him,  agree  that  the 
vendor  shall  hold  the  logs  cut  as  security  for  the  purchase  money, 
the  vendor  has  a  qualified  title  on  which  he  may  maintain  re- 
plevin against  the  vendee,  or  others  removing  the  logs.*^ 

8.  By  vendee. 

When  the  purchaser  has  acquired  the  right  of  possession  of  the 
property  sold,  he  can  maintain  replevin  against  the  vendor  if  the 
latter  refuses  to  deliver  the  property;**  but  if  purchased  at  auc- 

f    8  Vale  23065. 

42  Mcjunkin  v.  Mathers,  158  Pa.  137. 

43  Murphy  v.  Dressier,  14  Dist.  129. 

44  Smith  V.  Smith,  21  Pa.  367 ;  Harmer  v.  Fisher,  58  Pa.  453 ;  Neff  v. 
Landis,  no  Pa.  204;  Bush  v.  Bender,  113  Pa.  94;  Davis  v.  Casel,  4  Super. 
Ct.  519.  The  vendor  of  goods,  because  of  fraudulent  representations  by 
the  vendee  whereby  he  had  obtained  possession  of  them,  elected  to  treat 
the  sale  as  void  and  replevied  them  from  the  vendee's  bailee.  Previously 
however  the  vendee  had  made  a  bill  of  sale  of  them  to  a  stranger.  In 
trespass  by  the  second  purchaser  against  the  sheriff  for  seizing  them,  the 
officer  may  show  how  the  original  vendee  had  obtained  them  from  his 
vendor,  thus  casting  on  the  plaintiff  the  burden  of  showing  that  he  was 
in  fact  a  bona  fide  purchaser.    Levy  v.  Cooke,  143  Pa.  607. 

45  Rodman  v.  Thalheimer,  75  Pa.  232. 

46  Campbell  v.  Hickok,  140  Pa.  290;  Scott  v.  Hough,  151  Pa.  630; 
Seavor  v.  McLaughlin,  165  Pa.  150;  Geiser  Mfg.  Co.  v.  Crissenger,  17  C. 
C.  46;  Jacob  V.  Groff,  19  Super.  Ct.  144. 

47  Ferguson  v.  Rafferty,  128  Pa.  337;  Ferguson  v.  Lauerstein,  160  Pa. 
427.  432. 

48  Smyth  v.  Craig,  3  W.  &  S.  14;  Jennings  v.  McKay,  4  W.  N.  C.  421. 
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tion,  replevin  will  not  lie  until  he  has  paid  the  full  price.*"  If 
grain,  for  example,  is  sold,  the  husband  agreeing  to  pay  on  the 
delivery  of  the  last  load  and  the  proper  delivery  is  made  not  fol- 
lowed by  payment,  the  vendor  can  reclaim  the  same  amount  not- 
withstanding its  mixture  with  other  grain.°" 

If  the  vendor  in  a  conditioned  sale  retakes  possession  on  a  non- 
payment of  the  purchase  money,  a  tender  by  the  purchaser,  even 
if  good  when  made,  will  not  entitle  him  to  recover  in  replevin 
unless  it  is  kept  up  and  the  money  is  brought  into  court.^^ 

In  replevin  for  the  recovery  of  goods  delivered  under  a  lease, 
if  the  defendant  establishes  the  fact  that  the  goods  delivered  were 
not  the  same  as  those  described  in  the  lease,  there  can  be  no  re- 
covery except  for  the  value  of  the  goods  delivered.^^  Patented 
machinery  was  leased  under  a  contract  by  which  the  title  was  to 
remain  with  the  lessor.  Only  a  license  to  use  it  was  granted  to 
the  lessee,  which  was  to  cease  if  any  distress  was  levied  thereon. 
A  landlord  who  made  a  levy  and  bought  the  machinery  at  his 
own  sale  acquired  a  title  thereto,  but  not  any  right  or  license  to 
use  it." 

While  the  absolute  or  qualified  title  remains  in  the  vendor  he 
may  maintain  replevin  against  a  transferee  of  the  purchaser," 
but  not  when  the  title  and  right  of  possession  have  both  passed  to 
the  purchaser.^^ 

g.    Recovery  of  mingled  goods,  (g) 

Replevin  may  be  maintained  to  recover  property  which  has  been 
mixed  with  other  property  of  the  same  kind  if  it  can  be  identi- 

g    8  Vale  23053. 

49  Hand  v.  Matthews,  208  Pa.  149. 

50  Henderson  v.  Lauck,  21  Pa.  359;  Miller  v.  Munhall,  34  L.  I.  321. 

51  Summerson  v.  Hicks,  134  Pa.  566. 

52  Rothschild  v.  McL,aughlin,  7  Del.  46. 

53  United  Shoe  Machinery  Co.  v.  Dean,  51  Super.  Ct.  88.  If  the  lessor 
replevies  the  machinery,  the  measure  of  the  landlord's  damages  is  the  mere 
value  of  the  machinery  without  any  right  to  use  it  for  its  original  pur- 
pose.    Ibid. 

54  NeflE  V.  Landis,  no  Pa.  204;  Ferguson  v.  RaflFerty,  128  Pa.  33;;  Ray- 
mond v.  Schoonover,  i8i  Pa.  352. 

55  Dicken  v.  Winters,  169  Pa.  126. 
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lied.'"  This  rule  has  been  applied  to  deposits,^^  grain  and  oil,'* 
even  when  transformed  into  a  manufactured  product,  as  leather 
into  shoes,'''  but  not  sheep  as  the  increment  of  other  sheep.*"  In- 
deed, whatever  alteration  of  form  any  property  may  undergo,  the 
owner  may  take  it,  in  its  new  shape,  provided  he  can  prove  the 
identity  of  the  original  materials ;  as,  if  leather  be  made  into  shoes, 
cloth  into  a  garment,  trees  squared  into  timber,  or  iron  made  into 
bars.  Upon  this  proof  of  identity,  it  is  the  province  of  the  jury 
to  pass,  it  being  an  inquiry  as  to  a  fact.°^ 

10.    Goods  in  custody  of  the  law.(h) 

As  we  have  seen  goods  cannot  be  replevied  that  are  in  the  cus- 
tody of  the  law,  taken  in  execution  by  a  sheriff,  or  constable.*^ 
To  the  protective  act  of  1779  has  been  given  a  broad  construc- 
tion; and  it  applies  not  only  in  cases  where  the  sheriff  or  con- 
stable is  the  defendant  in  the  replevin  suit,  but  also  in  cases  where 
any  person  who  is  custodian  of  the  goods  is  made  defendant.'^ 
If  therefore  custodianship  is  substituted  for  seizure,  "the  law's 
custody,"  says  Justice  Brown,**  "is  not  abandoned.  At  first  when 
seized  under  the  execution,  the  custodian  is  the  sheriff ;  later  on, 
it  is  the  claimant,  if  he  has  possession  of  the  property,  but  who- 
ever has  it,  the  law's  custody  continues,  until  it  is  judicially  de- 
termined that  the  property  did  not  belong  to  the  defendant  in  the 
execution  and  ought  not  to  have  been  seized.""  A  judgment 
creditor  therefore  cannot  maintain  a  replevin  against  the  claimant 

h    8  Vale  23055. 

56  Corn  Exchange  Nat.  Bank  v.  Solicitors'  Loan  &  Trust  Co.,  i88  Pa. 
330;  Sellers'  Assigned  Estate,  11  Lane.  Bar  99. 

57  Ibid. 

58  Henderson  v.  Lauck,  21  Pa.  359;  Wilkinson  v.  Stewart,  85  Pa.  255. 

59  Snyder  v.  Vaux,  2  R.  423.    See  Lee  v.  Gould,  47  Pa.  398. 

60  Stone  V.  Rodgers,  17  Super.  Ct.  358. 

61  Snyder  v.  Vaux,  2  R.  423. 

62  Chap.  29,  §18,  Vol.  2,  p.  1379;  Skile  v.  Sides,  I  Super.  Ct.  15.  Goods 
in  a  constable's  possession  under  a  distress  for  rent  can  be  replevied  by  no 
other  person  than  the  tenant.    Power  v.  Howard,  22  W.  N.  C.  475, 

63  Taylor  v.  Ellis,  200  Pa.  igi,  195. 

64  Ibid. 

65  Bain  v.  Lyle,  68  Pa.  60;  Byrne  v.  Hayden,  124  Pa.  170;  Battersby  v. 
Haubert,  8  W.  N.  C.  94 ;  Thomas  Devlin  Mfg.  Co.  v.  Reed,  ig  Dist.  473. 
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under  a  sheriif 's  interpleader,  without  first  withdrawing  his  levy." 
The  act  includes  an  inspector  of  oils,*'  "acting  in  his  office  under 
the  authority  of  the  state."**  This  act  however  has  one  important 
limitation.  It  applies  only  to  cases  in  which  the  sheriff,  and  not 
the  owner  of  the  property,  is  the  defendant  in  the  writ  of  replevin. 
It  therefore  does  not  apply  to  landlord's  warrants,*®  whether  the 
writ  of  replevin  did  or  did  not  issue  until  after  the  expiration  of 
five  days  from  the  date  of  the  distress.'" 

In  Taylor  v.  Ellis  the  goods  were  taken  in  execution  by  the 
sheriff  prior  to  an  assignment  for  creditors  by  the  defendant  in 
the  execution  and  put  in  the  custody  of  an  auctioneer  under  an 
agreement  between  himself  and  the  assignee  that  the  goods  should 
be  sold  and  the  proceeds  applied  first  to  pay  the  execution,  and 
the  balance  if  any  to  the  assignee.  It  was  held  that  the  goods 
could  not  be  taken  by  a  writ  of  replevin  issued  at  the  instance  of 
the  claimant.  His  remedy  was  to  file  a  bond  and  ask  the  court  to 
order  the  sheriflf  to  deliver  the  goods  to  him.'^ 

Formerly,  writs  of  replevin  were  granted  for  goods  taken  in 
execution,  and  for  fines  and  penalties  legally  incurred  and  due  to 
the  commonwealth,  to  the  delay  of  justice  and  great  vexation  of 
the  officers  concerned  in  levying  upon  these  goods.  To  correct 
this  evil,  the  act  of  1779  enacted"  that  all  writs  of  replevin 
granted  or  issued  for  any  owner  of  goods  taken  in  execution,  by 
distress,  or  otherwise,  by  any  sheriff  or  other  officer,  are  irregu- 
lar :  and  such  writs  shall,  at  any  time  after  the  service,  be  quashed 
by  the  courts  to  which  they  are  returnable,  the  court  being  ascer- 
tained of  the  truth  of  the  fact,  and  treble  costs  shall  be  awarded 
to  the  defendant ;  and  the  prothonotary,  granting  such  writ,  know- 

66  Larkin  v.  Glover  Steam  &  Gas  Fitting  Co.,  2  Del.  290;  Cortland 
Wagon  Co.  v.  Landis,  9  Dist.  490;  Tufts  v.  Cole,  3  Kulp  436;  English  v. 
Dalbrow,  i  Miles  160. 

67  Elkins  V.  Griesemer,  2  Penny.  52. 

68  May  15,  1847,  P.  I,.  187,  3  Purd.  §7,  p.  3305. 

69  Thomas  v.  Bauer,  6  Dist.  177 ;  Sommer  Piano  Co.  v.  Wood,  8  Kulp 
494;  Starr  v.  Simon,  9  C.  C.  15;  Karns  v.  McKinney,  74  Pa.  387,  8  Vale 
23060. 

70  Bair  v.  Warfel,  5  Lane.  L.  Rev.  81 ;  Lardner  v.  Mutual  Life  Ins. 
Co.,  32  W.  N.  C.  62 ;  Starr  v.  Simon,  9  C.  C.  15 ;  Bartikowsky  v.  Boylan, 
14  Kulp  154.    Contra,  Williams  v.  Rutherford,  14  Dist.  282. 

71  Taylor  v.  Ellis,  200  Pa.  191. 

72  Act  3  April,  1779,  I  Sm.  L.  47o,  4  Purd.  §4,  p.  4136. 
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ing  it  to  be  for  goods  so  taken,  is  liable  to  an  attachment.  As  the 
legislature  intended  to  give  a  summary  remedy,  the  court  will 
quash,  on  motion,  a  replevin  so  issued,  and  they  will  ascertain  the 
facts  by  affidavits.  If  the  facts,  or  the  law  arising  on  the  facts, 
be  doubtful,  they  may  refuse  to  quash,  on  affidavit,  and  leave  the 
party  to  plead  to  the  replevin,  as  the  statute  enables  the  party  to 
plead  in  abatement  or  bar  such  levy  and  execution,  and  the  cause 
of  action  on  which  the  judgment  and  execution  were  obtained 
cannot  be  inquired  into  upon  that  plea.^'  If  a  person  give  bond  to 
prosecute  a  writ  of  replevin  thus  illegally  or  improvidently  issued, 
on  which  property  is  delivered  to  him,  and  the  writ  be  subse- 
quently quashed,  the  parties  to  the  bond  are  liable.''* 

Under  this  act,  it  has  been  determined,  that  replevin  will  not  lie 
for  goods  seized  for  nonpayment  of  a  city  water  tax  ;'^  nor  will  it 
lie,  in  a  court  of  common  law,  after  a  decree  of  condemnation  as 
prize,  by  a  court  of  admiralty;'^  and  so  replevin  will  not  lie  for 
goods  seized  by  virtue  of  a  warrant  issued  by  the  captain  of  a 
volunteer  troop  or  company,  for  nonpayment  of  a  militia  fine." 
So,  the  property  of  a  stranger  to  an  execution  in  the  hands  of  a 
sheriff  or  constable,  cannot  be  replevied,  though  the  same  protec- 
tion is  not  extended  to  the  purchaser  thereof,  after  the  sale  ;^'  but 
after  goods  have  left  the  custody  of  the  law,  and  possession  has 
been  delivered  by  the  sheriff  to  the  purchaser,  every  man  who  has 
claims  is  left  to  his  usual  remedy;  therefore,  replevin  may  be 
brought  against  the  sheriff's  vendee,  to  recover  chattels  wrong- 
fully taken  in  execution  and  sold.'"'  But  an  action  of  trespass  is 
the  proper  remedy  for  a  wrongful  levy,  and  replevin  is  irregu- 
lar f  where,  however,  goods  had  been  left  by  an  officer  in  the  de- 

73  Shaw  V.  Levy,  17  S.  &  R.  99 ;  Flint  v.  Marsh,  2  W.  N.  C.  67.  The 
court  will  not  summarily  quash  the  writ,  unless  the  officer  be  made  de- 
fendant. English  V.  Dalbrow,  i  Miles  160;  Weed  v.  Hill,  2  Miles  122. 
Nor  before  the  service  of  the  writ.    Shewell  v.  Mackinley,  i  Miles  54. 

74  2  Bibb  199. 

75  Stiles  v.  Griffith,  3  Yeates  82;  Kreider  v.  Hensel,  8  Lane.  L.  Rev. 
83.  But  replevin  will  lie  for  goods  distrained  for  taxes  if  the  constable 
was  not  regularly  appointed.    Shoemaker  v.  Swiler,  2  Pears.  114. 

76  W.  B.  V.  Latimer,  4  Dall.  i. 

77  Pott  V.  Oldwine,  7  W.  173. 

78  Winegardner  v.  Hafer,  15  Pa.  144. 

79  Shearick  v.  Huber,  6  Binn.  2;  s.  c.  2  Bro.  160;  'Ward  v.  Taylor,  I 
Pa.  238. 

80  Zane  v.  Cowperthwait,  i  Dall.  312;  Graham  v.  Lane,  3  Brewst.  92. 
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fendant's  possession  for  several  months,  taking  security  for  their 
delivery,  and  the  goods  were  afterwards  transferred  to  a  stranger, 
from  whom  they  were  taken  by  the  officer,  the  court  refused  to 
quash  a  replevin  issued  by  the  stranger,  the  lien  of  the  execution 
being  gone.*^  So,  if  the  owner  find  his  goods  in  possession  of  a 
stranger,  who  has  taken  them  by  replevin  from  any  other  person 
than  the  owner,  he  may  maintain  replevin  against  the  stranger, 
who  cannot  by  his  own  writ,  or  judgment  thereon  in  his  favor, 
acquire  any  right  of  possession  against  the  owner,  who  was  not  a 
party  to  the  suit.*^ 

Stolen  goods  in  the  possesion  of  a  magistrate  who  is  holding 
them  as  evidence  in  a  case  of  larceny  for  their  taking  cannot  be 
replevied.**  Likewise  goods  in  possession  of  a  tenant  which  are 
seized  by  a  sheriff  under  a  writ  of  replevin  and  are  retained  in 
his  possession,  are  in  the  custody  of  the  law,  and  are  not  subject 
to  distress  by  a  landlord,  though  they  are  still  on  the  leased 
premises.*** 

ti.    Bailed  goods.(i) 

Goods  delivered  to  a  common  carrier  may  be  replevied  without 
tender  of  freight  if  none  has  been  earned.'*  And  when  a  carrier 
refuses  to  deliver  goods  to  the  consignee  on  other  grounds  than  a 
lien  for  freight,  replevin  will  lie  without  proof  of  tender.''  But  a 
carrier  who  receives  goods  subject  to  the  consignor's  order  and 
delivers  them  to  the  consignee  without  such  order,  cannot  main- 
tain replevin  against  the  consignee  to  recover  them  even  though 
he  has  agreed  to  surrender  them  on  repayment  of  the  freight,  as 
the  carrier's  qualified  property  therein  is  gone.** 

The  bailor  cannot  maintain  replevin  against  the  bailee  unless 
he  first  pays  or  tenders  the  full  amount  due  the  bailee.*'^  He  must 
also  show  that  the  contract  of  bailment  has  been  broken.**    The 

i     8  Vale  23076. 

81  Mulholtn  V.  Cheney,  Add.  301. 

82  Ilsley  V.  Stubbs,  S  Mass.  280. 
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85  Gillespie  v.  Goddard,  i  Pitts.  306. 

86  Lake  Shore  &  Mich.  South.  R.  Co.  v.  Ellsey,  85  Pa.  283. 

87  Mathias  v.  Sellers,  86  Pa.  486;  Brown  v.  Dempsey,  95  Pa.  243. 

88  Heilman  v.  McKinstry,  18  Super.  Ct.  70;  Houghton  v.  DuBell,  IS 
Dist.  833. 
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bailor  may  replevy  the  property  in  the  possession  of  a  third  per- 
son to  whom  the  bailee  has  transferred  it  without  the  bailor's 
knowledge.*^  And  when  a  bailor  is  entitled  to  retake  his  prop- 
erty, on  default  of  the  bailee,  he  may  recover  it  from  a  pur- 
chaser at  a  judicial  sale  having  notice  of  the  bailment,'"  also  from 
a  purchaser  at  a  tax  sale."^  Likewise  when  the  bailor's  goods  are 
sold  on  execution  on  a  judgment  against  the  bailee,  the  bailor  may 
replevy  them  from  the  purchaser  at  the  sheriff's  sale.^^  And  the 
owner  of  a  horse  delivered  to  another  to  sell  can  recover  him  from 
a  third  person,  with  whom  the  agent  has  traded  instead  of  selling 
the  animal.'* 

With  respect  to  lost  property  the  owner  cannot  recover  in  re- 
plevin against  the  finder  unless  he  pays  or  tenders  whatever  is  due 
him  either  by  statute  or  agreement.'* 

The  right  of  the  keeper  of  a  livery-stable  to  reclaim  a  horse 
on  which  he  has  a  lien,  when  it  has  been  forcibly  or  clandestinely 
taken  from  his  custody,  may  be  enforced  by  replevin.'^  So,  where, 
by  an  orphans'  court  sale  of  property,  the  right  to  a  share  of  the 
growing  crops  reserved  as  a  rent  passes  to  the  purchaser,  if  the 
tenant  deliver  it  to  the  former  owner,  the  purchaser  may  main- 
tain replevin  for  it.°°  And  where  one  mortgages  his  store  of 
goods  as  security  for  an  engagement,  and  then  refuses  to  perform 
the  engagement,  or  deliver  possession  of  the  store,  replevin  will 
lie.'^  The  taking  out  of  a  foreign  attachment  against  goods, 
while  in  the  hands  of  a  transportation  company,  is  not  such  an 
absolute  seizure  of  them,  as  will  prevent  the  issuing  of  a  writ  of 
replevin  for  the  same  goods,  at  the  suit  of  the  vendor,  in  exercise 

89  Hardy  v.  Metzgar,  2  Yeates  347;  Rowe  v.  Sharp,  51  Pa.  26;  Na- 
tional Cash  Reg.  Co.  v.  Cochran,  22  Super.  Ct.  582. 

90  Ferguson  v.  Lauerstein,  160  Pa.  427;  Cobb  v.  Deiches,  7  Super.  Ct. 
252. 

91  Crist  V.  Kleber,  79  Pa.  290. 

92  Collins  V.  Bellefonte  Central  R.  Co.,  171  Pa.  243. 

93  Sensing  v.  Seiverling,  22  Lane.  L.  Rev.  74. 

94  Hendler  v.  Perkins,  4  Super.  Ct.  344. 

95  Young  V.  Kimball,  23  Pa.  193.  An  innkeeper  has  no  right  to  de- 
tain the  baggage  of  any  other  than  the  defaulting  guest,  though  in  the 
same  company.    Kennedy  v.  MuUer,  i  W.  N.  C.  445. 

96  Burns  v.  Cooper,  31  Pa.  426. 

97  Boyle  V.  Rankin,  22  Pa.  168. 
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of  his  right  of  stoppage  in  transitu.''  Replevin,  and  not  trespass, 
is  the  proper  action  against  a  sheriff's  or  a  constable's  vendee, 
who,  knowing  of  the  illegality  of  the  sale,  or  that  the  goods  did 
not  belong  to  the  defendant  in  the  execution,  participates  in  the 
sale  by  purchasing  the  goods.'*  But  replevin  will  not  lie  for  chat- 
tels distrained  for  rent  in  arrear,  and  sold  by  the  bailiff,  after  an 
election  and  appraisement  under  the  act  of  1849;  the  remedy  of 
the  claimants  is  against  the  party  depriving  them  of  their  rights.^"" 

12.  Pledged  goods.(j) 

A  pledgee  or  mortgagee  may  maintain  replevin  for  the  prop- 
erty pledged  against  the  pledgee,"^  or  his  representative,^"^  even 
though  he  never  had  possession  of  it.^°'  A  pledgor  however  can- 
not recover  in  replevin  from  the  pledgee  without  payment  of  the 
debt,  even  though  part  of  the  property  pledged  has  been  taken 
from  the  pledgee  under  a  superior  title.^"*  Again,  if  the  pledgee 
refuses  to  deliver  the  property  to  the.  owner  unless  he  pays  an- 
other sum,  for  which  the  pledgee  has  no  lien,  the  owner  may  bring 
replevin  without  tendering  the  amount  of  the  lien.^°°  Nor  can  the 
pledgee  of  goods  on  storage  who  has  not  secured  a  negotiable 
warehouse  receipt,  nor  obtained  possession  of  the  pledged  goods, 
nor  given  notice  of  the  pledge,  recover  in  replevin  from  the  ware- 
houseman or  his  employee  should  either  part  with  the  goods  by 
the  pledgor's  order.^"* 

13.  What  cannot  be  replevied. 

By  the  act  of  1817,^°'  no  writ  of  replevin  can  issue  for  any 

j     8  Vale  23080. 

98  Hays  V.  Mouille,  14  Pa.  48.    And  see  Green  v.  Kenney,  6  W.  N.  C. 
S74.    But  see  Weed  v.  Hill,  2  Miles  122. 

99  Ward  V.  Taylor,  i  Pa.  238. 

100  Bonsall  v.  Comly,  44  Pa.  442 ;  Barrow  v.  HoUoway,  7  Phila.  125. 
loi    Boyle  v.  Rankin,  22  Pa.  168;  Hartman  v.  Keown,  loi   Pa.  338; 

Miller  v.  Warden,  iii  Pa.  300. 

102  Bean's  Estate,  15  Montg.  206. 

103  Hoffman  v.  Sellers,  5  Dist.  395;  Richard  v.  Major,  34  Super.  Ct. 
107. 

104  Mairs  v.  Taylor,  40  Pa.  446. 
los    Mackey  v.  Dillinger,  73  Pa.  85. 

106  People's  Bank  v.  Gayley,  92  Pa.  51 ;  People's  Bank  v.  Trouttnan,  9 
W.  N.  C.  54;  Brooks  v.  Fitzpatrick,  17  Phila.  138. 

107  Act  22  March,  1817,  §7,  4  Sm.  L.  432  2  Purd.  §20,  p.  1844. 
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horse,  mare  or  gelding,  which  may  have  been  seized,  detained  and 
sold  under  the  provisions  against  racing  on  the  public  roads  within 
the  limits  of  the  city  and  county  of  Philadelphia ;  nor  for  goods 
distrained  for  taxes  under  proper  authority,^"*  but  replevin  will 
lie  for  levied  goods  for  taxes  by  a  constable  not  regularly  ap- 
pointed as  deputy  tax  collector,  though  he  acted  under  a  warrant 
from  the  tax  collector.^"'*  So,  an  action  of  replevin  cannot  be 
maintained  by  the  former  owner  against  the  purchaser,  for  tim- 
ber cut  between  the  time  of  a  sale  for  taxes  and  the  redemp- 
tion.^"^ Nor  can  the  owner  of  the  undivided  half  of  a  crop 
replevy  his  half  and  thus  have  the  crop  divided.^"'^ 
14.    Replevin  will  not  lie  for  land. 

Replevin  will  not  lie  for  a  tract  of  land ;  nor  by  one  not  in  the 
actual  exclusive  possession  of  land,  whatever  title  he  may  claim, 
against  one  who  is  in  the  actual,  visible,  notorious  occupation  and 
possession  thereof,  claiming  the  right  to  slate  taken  out  of  a 
quarry  on  the  land.^^'  Where,  in  an  action  of  replevin  for  logs 
cut  upon  the  lands  of  the  defendants  vendor,  which  were  seized 
by  the  plaintiff,  it  was  material  for  the  defendant  to  show  that 
the  logs  replevied  were  not  taken  from  land  in  the  possession  of 
the  plaintiff,  evidence  of  title  for  this  purpose  must  be  received ; 
for,  in  the  absence  of  any  actual  adverse  possession  of  wild  tim- 
ber-lands, the  law  casts  the  possession  on  the  owner,  and  proof  of 
title  is,  therefore,  admissible,  not  for  the  purpose  of  trying  it,  but 
to  prove  possession  in  the  rightful  owners,  which  possession  the 
defendant  had  acquired  by  purchase.  Though,  as  a  general  rule, 
title  to  real  estate  cannot  be  directly  tried  in  transitory  actions, 
yet  it  may  be  incidentally  brought  in  question,  in  actions  of  re- 
plevin or  trover,  and  then  it  is  admissible  in  evidence.^^^ 

108  Kreider  v.  Hensel,  8  Lane.  L.  Rev.  83;  Stiles  v.  Griffith,  3  Yeates 
82. 

io8a    Shoemaker  v.  Swiler,  2  Pears.  114. 

109  Cromelien  v.  Brink,  29  Pa.  522. 
109a    Schmoll  V.  Myers,  21  Dist.  14. 

no  Brown  v.  Caldwell,  10  S.  &  R.  117;  Snyder  v.  Vaux,  2  R.  423.  Re- 
plevin will  not  lie  for  fixtures  annexed  to  the  freehold.  Roberts  v.  Dau- 
phin Deposit  Bank,  19  Pa.  71.  But  where  fixtures,  constituting  a  part  of 
the  freehold,  are  detached  by  a  former  owner,  after  a  sheriflF's  sale,  the 
purchaser  of  the  real  estate  may  rnaintain  replevin  for  the  same.  Harlan 
V.  Harlan,  15  Pa.  507. 

Ill    Clement  v.  Wright,  40  Pa.  250.    In  replevin  for  grain  cut  and  car- 
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15.    Replevin  lies  to  recover  possession,  not  to  establish  title. 

Though  the  question  of  title  to  personal  property  may  be  liti- 
gated in  replevin  if  properly  brought,  the  action,  independent  of 
statute,  is  a  possessory  one,  brought  to  recover  possession  of  per- 
sonal property  by  the  plaintiff  who  may  not,  either  at  common 
law  or  under  the  statute  of  1901,^^^  maintain  replevin  to  establish 
title,  to  chattels  of  which  he  is  already  in  possession.^^'  Says 
Justice  Mestrezat:  "In  this  state  the  action  of  replevin  is  not 
only  a  proceeding  in  rem,  but  also  a  proceeding  against  the  de- 
fendant in  the  writ  personally.  Generally  speaking  it  lies  wherever 
one  person  claims  personal  property  in  the  possession  of  another, 
provided  the  claimant  has  the  right  of  possession ;  and  there  is  no 
doubt  that  it  will  lie  for  property  held  by  the  defendant  under  a 
contract  of  bailment."^^*  The  right  of  property  therefore  in  a 
chattel,  which  has  become  such  by  severance  from  the  freehold, 
cannot  be  determined  in  a  transitory  action,  by  a  trial  of  the  title 
to  the  freehold.^^'  And  the  mere  delivery  to  the  plaintiff  in  a 
writ  of  replevin,  of  the  goods  for  which  the  writ  is  sued  out,  does 
not  tend  to  prove  property  in  him.^^^  The  action,  however,  lies 
by  the  owner  of  land,  though  out  of  possession,  to  recover  timber, 
taken  away  by  a  third  person,  although  such  third  person  be  a 
purchaser  for  a  valuable  consideration,  and  in  possession  under 
articles  of  agreement,  the  purchase  money  being  unpaid.^"  Re- 
plevin or  trover  will  not  lie  by  one  claiming  land,  against  another 
in  the  actual  adverse  possession  thereof,  under  claim  of  title,  for 

ried  away  from  land  in  the  actual  adverse  possession  of  the  plaintiff,  the 
defendant  cannot  justify,  hy  showing  a  better  title  to  the  land.  I^man 
V.  Kellerman,  65  Pa.  489-  But  by  the  15  May,  1871,  P.  L.  268,  4  Purd.  §6, 
?•  4137,  a  plaintiff  in  replevin  may  recover  for  timber,  lumber,  coal,  or 
other  property  severed  from  the  realty,  though  the  title  to  the  land  be  in 
dispute,  provided  he  show  title  in  himself  at  the  time  of  severance.  And 
replevin  will  lie  for  timber  cut  after  service  of  a  writ  of  estrepement.  Act 
22  April,  1850,  §3,  P.  L.  549,  4  Purd.  §12,  p.  5064. 

112  April  19,  P.  L.  88,  4  Purd.  §7,  p.  4138. 

113  Sloan  V.  Merchants'  Sav.  &  Trust  Co.,  160  Fed.  654. 

114  Wetherill  v.  Gallagher,  211  Pa.  306,  312;  Herdic  v.  Young,  SS  Pa- 
176;  Crawford  v.  Falmer,  14  Dist.  487. 

115  Powell  V.  Smith,  2  W.  127;  Cromelien  v.  Brink,  29  Pa.  522;  Leh- 
man v.  Kellerman,  65  Pa.  489. 

116  I<ovett  V.  Burkhardt,  44  Pa.  173. 

117  Coomalt  V.  Stanley,  3  Clark  389;  Young  v.  Herdic,  SS  Pa.  172. 
And  see  Snyder  v.  Vaux,  2  R.  423. 
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fixtures  or  any  part  of  the  freehold  severed ;  though  it  is  other- 
wise, where  there  is  no  claim  of  adverse  title.^^* 

16.    Who  may  maintain  the  action,  (k) 

a.  Executor  and  administrator.    Joint  owners. 

An  executor  or  administrator  may  have  replevin  for  goods  taken 
in  the  lifetime  of  the  testator."'  All  the  joint-owners  of  a  chattel 
must  join  in  the  action  •,^'"'  but  if  goods,  the  separate  property  of 
A.  and  B.,  be  unlawfully  distrained,  they  cannot  join  in  re- 
plevin.^^^  In  a  distress  and  avowry  for  rent,  tenants  in  common 
of  the  land  ought  not  to  join.^^^ 

b.  Corporation. 

A  foreign  corporation  need  not  be  registered  under  the  act  of 
1874,^-*  to  enable  it  to  maintain  an  action  of  replevin  to  recover 
personal  property  which  had  been  taken  from  it  by  one  who  had 
no  contractual  relation  with  the  company  f-^*  or  by  a  constable  for 
rent  while  in  the  possession  of  a  consignee,  a  commission  mer- 
chant.^^^  In  an  action  of  replevin  for  goods  purchased  in  good 
faith  from  a  foreign  corporation  acting  as  a  general  agent  for  the 
sale  of  goods  produced  by  its  members  and  outside  the  law  of 
1874  requiring  registration,  the  plaintiff  was  held  not  to  be  af- 
fected by  that  act  and  if  he  were,  the  defendant  being  a  member 
of  the  corporation,  would  be  estopped  from  setting  up  the  statute 
as  a  defense.^'^^*  Nor  could  the  defendant  set  off  against  the 
plaintiff's  recovery  a  large  indebitness  of  the  corporation  to  him 
for  the  goods  in  dispute.^^*'' 

c.  Attorney. 

An  attorney  in  fact  may  sue  in  replevin  if  entitled  to  the  po&- 

k    8  Vale  23060. 

118  Mather  v.  Trinity  Church,  3  S.  &  R.  509;  Brown  v.  Caldwell,  10 
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119  McKnight  v.  Morgan,  2  Barb.  171;  Act  24  February,  1834,  §29,  P. 
L.  78,  I  Purd.  §129,  p.  nil. 

120  Hart  V.  Fitzgerald,  2  Mass.  509;  Decker  v.  Livingston,  15  Johns 
479. 

121  1  Chit.  PI.  952. 

122  Decker  v.  Livingston,  is  Johns.  479. 

123  Act  April  22,  P.  L.  108,  2  Purd.  §1,  p.  1730. 

124  U.  S.  Circle  Swing  Co.  v.  Reynolds,  224  Pa.  577. 

125  Berry  Hill  M.  S.  Co.  v.  Pile,  17  Dist.  246. 
i2Sa    Kilgore  v.  Smith,  122  Pa.  48. 

I2sb    Ibid. 
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session  of  the  goods.^^°  But  if  he  sues  in  his  own  name  to  the 
use  of  the  owner  he  cannot  recover  on  proof  the  owner's  title 
and  the  power  of  attorney."'  The  statement  may  be  amended  by 
striking  out  the  attorney's  name  leaving  only  the  owner's,  who 
however  must  enter  new  security.^^'  But  after  verdict  for  the 
plaintiff  in  a  replevin  brought  in  the  name  of  the  superintendent 
of  an  unincorporated  association,  a  new  trial  will  not  be  granted 
on  the  ground  that  the  suit  was  not  brought  in  the  name  of  the 
proper  party.^"' 

Replevin  cannot  be  maintained  by  one  partner  against  another 
for  partnership  property,  for  the  right  of  possession  is  not  ex- 
clusive."" And  a  purchaser  at  a  sheriff's  sale  of  the  interest  of 
a  partner  in  firm  property  cannot  maintain  replevin  for  any  part 
of  that  property  against  one  who  buys  at  a  subsequent  sheriff's 
sale  under  an  execution  against  the  same  partner  as  sole  owner."^ 
Of  course  the  general  rule  may  be  changed  by  agreement.^'* 

d.    Married  woman. 

How  a  married  woman  may  sue  and  be  sued  in  different  ac- 
tions has  been  considered.^^'  Her  husband  can  sue  for  the  per- 
sonal chattels  of  his  deceased  wife  only  as  her  administrator.^** 
And  within  the  provision  of  the  act  of  1893,^'' — ^that  in  a  proceed- 
ing for  divorce  or  in  a  proceeding  to  protect  or  recover  her  sepa- 
rate property  whenever  he  may  have  deserted  or  separated  from 
her  without  sufficient  cause, — she  may  even  sue  her  husband  with- 
out a  declaration  prior  to  issuing  the  writ  that  the  proceeding  is 
for  the  protection  or  recovery  of  her  separate  property.^'* 

17.    Who  must  be  made  defendants. 
The  act  of  1901  materially  changed  the  practice  in  the  way  of 

126  Nichol  V.  Abram,  7  Dist.  250. 

127  Butterworth  v.  Hance,  16  W.  N.  C.  496. 

128  Ibid. 

129  Climenson  v.  Green,  2  Chester  380. 

130  Bartley  v.  Williams,  65  Pa.  329;  McDonough  v.  Bullock,  2  Pears. 
191- 

131  Reinheimer  v.  Hemingway,  35  Pa.  432. 

132  Kahle  v.  Sneed,  59  Pa.  388. 

133  Chap.  31,  §35- 

134  Brown  v.  Niethammer,  4  At.  918. 

13s    June  8,  P.  L.  345.  3  Purd.  §69,  p.  2461. 
136    Berger  v.  Berger,  19  Dist.  427. 
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providing  who  may  be  made  defendant.^"'  If  any  other  person 
than  the  defendant  named  in  the  writ  is  found  in  possession  of 
the  goods  and  chattels,  he  shall  be  duly  served  with  the  writ  and 
his  name  be  added  as  a  party  defendant  to  the  cause.^"  The  writ 
shall  command  the  sheriff  to  serve  the  party  in  possession  as  well 
as  the  defendant.^'^  And  acceptance  by  the  attorney  for  the  party 
served  is  equivalent  to  actual  service.^*"  Another  way  to  become 
a  party  is  to  ask  leave  of  the  court  to  intervene.^**  Prior  to  this 
act  a  stranger  was  allowed  to  intervene  pro  interesse  suo.  Thus 
in  Lawall  v.  Lawall^*^  it  was  conceded  that  the  wife  of  the  de- 
fendant was  in  exclusive  possession  of  the  goods  when  the  writ 
was  issued  and  executed.  "For  that  reason  alone,"  said  Justice 
Sterrett,  "she  should  have  been  named  as  defendant  or  codefend- 
ant  in  the  writ."  Or  the  defendant  could  bring  replevin  against 
the  plaintiff  in  the  prior  replevin  to  whom  the  property  had  been 
delivered.^*' 

18.    Bond  must  be  first  given(l) 

By  the  act  of  1901  before  any  writ  of  replevin  shall  issue  the 
person  applying  for  it  shall  execute  and  file  with  the  prothonotary 
of  the  court  a  bond  to  the  commonwealth  of  Pennsylvania,  for  the 
use  of  the  parties  interested,  with  security  in  double  the  value  of 
the  goods  sought  to  be  replevied,  conditioned  that  if  the  plaintiff 
or  plaintiffs  fail  to  maintain  their  title  to  such  goods  or  chattels, 
he  or  they  shall  pay  to  the  party  thereunto  entitled  the  value  of 
the  goods  and  chattels,  and  all  legal  costs,  fees  and  damages  which 
the  defendant  or  other  persons,  to  whom  such  goods  or  chattels 
so  replevied  belong,  may  sustain  by  reason  of  the  issuance  of  the 
writ."* 

1    8  Vale  23082. 

137  Caulk  V.  White,  5  Lack.  Jur.  i. 
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141  March  19,  1903,  4  Purd.  §9,  p.  4140. 

142  150  Pa.  626,  630;  North  v.  Firth,  2  Del.  467;  Holmes  v.  Pennsyl- 
vania R.  Co.,  2  C.  C.  34S;  Moore  v.  Groff,  19  Lane.  L.  Rev.  300;  8  Vale 
23063. 

143  Conner  v.  Riehl,  11  Lane.  L.  Rev.  338. 

144  April  19,  P.  L.  88,  4  Purd.  §7,  p.  4138. 
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a.  Condition. 

"The  conditions  of  a  replevin  bond,"  says  Justice  Brown,  "are 
distinct  and  independent  of  each  other.  One  is  that  the  plaintiff 
shall  prosecute  his  writ  with  effect,  the  other  is  that  he  shall  and 
will  make  return  of  the  goods,  if  return  of  the  same  shall  be 
adjudged.  The  penalty  for  the  breach  of  either  is  forfeiture  of 
the  bond.""'  The  plaintiff  in  all  actions  of  replevin  must  give 
a  bond  as  required  by  this  act  and  not  the  older  one,^*°  and  must 
strictly  follow  the  act.  The  sureties  must  justify,  subject  to  the 
revision  of  the  court,  before  the  prothonotary,  who  must  pass  on 
the  bond  in  the  first  instance.^*'  And  if  there  be  no  objection  to 
the  bail  or  security  entered,  the  exception  should  be  filed  with  him 
who  should  pass  on  the  matter.^**  If  either  party  is  dissatisfied 
with  his  decision,  an  appeal  may  be  taken  to  the  court.  Nor  can  he 
be  compelled  to  issue  an  alias  writ  of  replevin  until  a  new  bond  has 
been  filed.^*'  And  when  a  replevin  bond  is  approved  by  the  pro- 
thonotary and  no  exceptions  are  taken  or  appeal  filed  to  his  action 
and  judgment  is  entered  for  want  of  an  affidavit  of  defense,  the 
plaintiff  will  not  be  ruled  to  perfect  his  bond  and  the  defendant 
be  permitted  to  file  an  affidavit  of  defense  on  a  petition  not  em- 
bodying a  prayer  for  the  opening  of  the  judgment.^'"  Further- 
more the  fact  that  a  married  woman  as  a  surety  on  a  replevin 
bond  has  been  approved  by  the  prothonotary  and  his  action  un- 
appealed  from,  does  not  render  the  writ  of  replevin  absolutely 
void  and  nugatory.^'^ 

b.  Filing. 

The  filing  of  the  bond  is  a  condition  precedent  to  the  issuing 
of  the  writ,^°^  nor  can  the  prothonotary  be  required  to  file  an  alias 
until  a  new  bond  has  been  filed.^^'    The  bond  applies  to  all  ac- 

145  Pure  Oil  Co.  v.  Terry,  209  Pa.  403,  405. 

146  Beckel  v.  Leinbach,  15  Dist.  688 ;  Scott  v.  Stone,  54  P.  L.  J.  103. 

147  Rehm  v.  Askew,  13  Dist.  353. 

148  Hogg  V.  Washington  Oil  Co.,  17  Dist.  118. 

149  Ibid. 

150  Rehm  v.  Askew,  13  Dist.  353. 

151  Ibid. 

152  Hill  V.  Mervine,  (No.  2)  13  Dist.  580;  Crawford  v.  Fulmer,  14 
Dist.  489;  Beckel  v.  Leinbach,  15  Dist.  688. 

153  National  Cash  Reg.  Co.  v.  Wilmore,  11  Dist.  651. 
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tions  in  replevin  and  must  be  taken  in  the  name  of  the  common- 
wealth."* 

c.  Affidavit. 

To  the  bond  an  affidavit  must  be  attached,  stating  the  value  of 
the  goods  and  chattels  for  the  purpose  of  determining  the  amount 
of  the  bond.  Somewhat  contradictory  opinions  are  held  concern- 
ing this  requirement.  One  opinion  is  that  this  is  merely  directory, 
consequently  the  failure  to  file  it  is  not  a  sufficent  reason  for 
quashing  the  writ  if  a  sufficient  bond  has  been  entered.^""  The 
other  opinion  is  that  the  requirement  is  mandatory,  a  statutory 
prerequisite  to  issuing  the  writ,  and  cannot  be  filed  nunc  pro  tunc, 
consequently  a  writ  issued  without  the  affidavit  will  be  quashed.^^* 
Though  an  affidavit  be  required,  it  need  not  contain  an  averment 
to  the  effect  that  the  value  of  the  goods  replevied  "shall  be  the 
cost  to  the  defendant  of  replacing  them  should  the  issue  be  de- 
cided in  his  favor."^"' 

d.  Hearing  of  exceptions. 

Whenever  there  are  exceptions  to  the  plaintiff's  bond  they 
should  be  heard  in  the  first  instance  by  the  prothonotary.^"*  "If 
he  disposes  of  the  matter  satisfactorily  to  both  parties  and  his 
decision  is  complied  with,  that  is  the  end  of  the  matter;  if  either 
party  is  dissatisfied,  he  can  take  an  appeal  to  the  court  to  have  the 
order  of  the  prothonotary  revised.""* 

e.  Prothonotary  fixes  the  amount. 

The  prothonotary  shall,  in  the  first  instance,  fix  the  amount  of 
bail  and  approve  or  reject  the  security  offered.  His  action  in 
either  regard  shall  be  subject  to  revision  by  the  court  or,  in  vaca- 
tion time,  a  judge  thereof  at  chambers.  In  order  to  determine  the 
amount  of  bail,  the  plaintiff  shall  make  an  affidavit  of  the  value 
of  the  goods  and  chattels,  which  value  shall  be  the  cost  to  the  de- 
fendant of  replacing  them,  should  the  issue  be  decided  in  his 

154  See  Act  1901,  §1,  4  Purd.  §7,  p.  4138 ;  Scott  v.  Stone,  37  Pitts  L.  J. 
103;  Beckel  v.  Leinbach,  15  Dist.  688. 

155  Hill  V.  Mervine,  (No.  i)  13  Dist.  582. 

156  Ammerman  v.  Stone,  11  Dist.  726. 

157  Sprague  El.  Co.  v.  Perley,  32  C.  C.  577. 

158  Hogg  V.  Washington  Oil  Co.,  17  Dist.  118;  Hays  v.  Pinker,  18 
Dist.  539. 

159  Mcllvaine,  P.  J.,  Ibid.    See  also  Rehm  v.  Askew,  13  Dist.  353. 
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favor.  The  court  or,  in  vacation  time,  a  judge  thereof  at  cham- 
bers, may  upon  motion,  increase  the  amount  of  bail  required ;  may 
require  new  bail,  if  for  any  reason  the  old  bail  has  become  in- 
sufficient, and  may  enter  a  non  pros,  against  the  party  in  default, 
if  he  has  the  goods  and  chattels,  and  its  orders  be  not  complied 
with,  or  may  permit  the  substitution  of  bail  for  that  already 
given  and  enter  an  exoneratur  on  the  bail  bond.^** 

f.    Married  woman  is  not  proper  surety. 

A  married  woman  is  not  a  proper  surety  on  her  husband's  bond, 
but  if  it  is  approved  by  the  prothonotary  and  no  appeal  is  taken 
within  the  proper  time  from  his  action,  the  writ  of  replevin  is  not 
void.^'^  The  sureties  on  such  a  bond  are  liable  to  the  extent  of 
the  penalty,  and  not  merely  for  the  value  of  the  property.^*'  Nor 
are  they  released  from  liability  by  the  defendant's  confession  of 
judgment  in  the  replevin  suit  in  favor  of  the  plaintiff  without  their 
knowledge.^"  Nor  is  a  sheriff  who  has  notified  a  surety  that  by 
plaintiff's  consent  he  has  been  released  and  another  substituted, 
estopped  from  suing  on  the  bond.^°*  Nor  can  an  attorney  at  law 
release  a  surety  so  as  to  bind  his  client.^'^  Nor  can  a  surety  de- 
fend on  the  ground  of  any  arrangement  between  the  parties  to  the 
replevin  which  does  not  affect  his  interests.^^^ 

ig.    Time  for  suing  on  the  bond. 

No  action  shall  be  brought  upon  any  bond  given  in  accordance 
with  the  provisions  of  the  act  unless  commenced  within  five  years 
after  the  final  determination  of  the  suit  in  which  the  bond  was 
given.^*' 

20.    Of  the  issue  of  the  writ. 

The  bond  having  been  given  and  accepted  the  writ  is  then  is- 
sued. It  is  a  returnable  writ,  and  contains  a  clause  of  summons 
to  the  defendant ;  it  is  still,  however,  a  mixed  writ,  partly  in  rem, 
and  partly  in  personam,  and  essentially  a  proceeding  against  the 

160  Act  March  19,  1903,  P.  L.  40,  4  Purd.  §15,  p.  4149. 

161  Rehm  v.  Askew,  13  Dist.  353.    See  Chap.  29,  §143,  Vol.  2,  p.  1567. 

162  Miller  v.  Foutz,  3  Yeates  418. 

163  Bradford  v.  Frederick,  loi  Pa.  445. 

164  Lowry  V.  Clark,  20  Super.  Ct:  357. 
i6s  Ibid. 

166  Daniels  v.  Fitch,  8  Pa.  495. 

167  Act  March  19,  1903,  P.  L.  40,  4  Purd.  §17,  p.  4150. 
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property — the  summons  to  the  defendant  being  accessary  and  sub- 
ordinate, so  far  as  respects  the  frame  of  the  writ.^"*  The  praecipe 
states  the  names  of  the  parties,  in  the  ordinary  form,  and  directs 
the  prothonotary  to  issue  a  writ  of  replevin  for  goods  and  chat- 
tels, according  to  the  inventory,  which  should  accompany  it;  the 
value  should  also  be  stated,  and  if  on  a  distress  for  rent,  the 
amount  claimed.  The  writ  is  tested  and  made  returnable  like 
other  original  process,  and  may  be  amended  in  like  manner  as 
other  writs.  If  duly  served,  the  sheriff's  return  is  "replevied, 
summoned  and  delivered;"  if  the  property  cannot  be  found,  the 
return  is  "eloigned,"  and  the  plaintiff  may  thereupon  issue  an 
alias,  on  which  he  should  proceed,  the  first  being  inoperative.^** 

21.    How  and  on  whom  writ  shall  be  served. 

By  the  service  act  of  1901^"'  "the  writ  of  replevin  may  be 
served  by  the  sheriff  in  the  county  in  which  it  is  issued;  (a)  by 
taking  possession  of  the  goods  and  chattels  described  therein, 
and  by  serving  the  defendant,  if  found,  as  in  the  case  of  a  sum- 
mons ;  and  by  adding  to  the  record,  and  serving  as  in  the  case  of 
a  summons,  any  other  than  the  defendant  who  may  be  found  in 
possession  of  such  goods  and  chattels,  or  any  of  them ;  or  (b)  if 
the  goods  and  chattels  cannot  be  found,  then  by  serving  the  writ 
as  in  the  case  of  a  summons ;  in  which  event  the  cause  shall  pro- 
ceed with  the  same  effect  as  if  a  summons  in  trespass  had  been 
duly  served." 

Personal  service  must  be  made  on  the  defendant  or  his  attorney. 
Service  therefore  on  an  adult  member  of  the  defendant's  family 
is  not  a  compliance  with  the  statute.^'^ 

FORM  OF  PRECIPE. 

John  Jones     ^  In  the  Court  of  Common  Pleas  of  Northamp- 
V,  >  ton  County,  Pa. 

Richard  Smith  J  No.  76.     November  Term,  1913. 

To  William  Giles,  Esq.,  Prothonotary: 

Issue  writ  of  replevin  to  replevy  the  following  goods  and  chat- 
tels, to  wit :    One  ( i )  wagon  of  the  value  of  two  hundred  dollars, 

168  Baldwin  v.  Cash,  7  W.  &  S.  426. 

169  See  §2. 

170  I  Purd.  §15,  p.  340. 

171  Smith  V.  Smith,  17  Dist.  380. 
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and  summon  the  said  defendant  and  whomsoever  in  whose  pos- 
session it  may  be  found  to  answer  where  for  he  took  the  same 
and  unjustly  detains  against  pledges,  etc. 

John  Wells, 
Plaintiff's  Attorney. 
September  i,  1913. 

22.  Issue  of  alias  and  pluiies  writs. 

Alias  and  pluries  writs  of  replevin  may  be  issued  if  the  goods 
and  chattels  be  not  taken  or  all  the  defendants  named  be  not 
served,  and  the  cause  may  proceed  against  defendants  in  fact 
served,  though  the  goods  and  chattels  be  not  found.^'^ 

23.  Mode  of  service. 

As  the  writ  commands  the  sheriff  to  replevy  certain  goods,  he 
has  a  right  to  enter  the  defendant's  house  for  the  purpose  of 
searching  for  them ;  provided  that,  in  so  doing,  he  do  not  exceed 
the  limits  prescribed  by  the  law.^'*  The  chief  justice,  in  this  case, 
gave  no  opinion  as  to  his  right  to  break  the  outer  door,  in  case  of 
being  refused  admittance,  but  Justice  Yeates,  cited  authorities, 
showing  that  he  may  break  open  doors  to  execute  the  writ,  in 
certain  instances  ;^'*  there  must  always  be,  however,  a  notification 
of  the  party's  intention,  and  a  demand  and  refusal,  before  pro- 
ceeding to  that  extremity;  the  legality  of  his  entry  does  not  de- 
pend upon  his  finding  the  goods.  The  law  is  not  so  unreasonable 
as  to  expect  the  sheriff  to  comply  with  the  exigency  of  the  writ, 
unless  the  goods  are  shown  to  him;  the  plaintiff,  therefore,  or 
some  one  for  him,  must  show  them  to  him,  and  it  follows,  that 
the  guardian  of  an  infant  plaintiff  has  a  right  to  enter,  where 
there  is  ground  to  suppose  the  property  is  deposited,  in  order  to 
give  the  necessary  instruction,  at  least,  until  his  entry  is  forbidden. 
If  such  guardian  be  a  deputy  sheriff,  he  cannot  serve  the  writ 
himself."*  The  sheriff  must  deliver  to  the  plaintiff  all  the  goods 
replevied;  a  symbolical  delivery  is  not  sufficient,  without  con- 
sent."' 


172  Act  19  April,  1901,  §9,  P.  L.  90,  4  Purd.  4150,  §16. 

173  Kneas  v.  Fitler,  2  S.  &  R.  266. 

174  And  see  2  Inst.  193. 

175  Kneas  v.  Fitler,  2  S.  &  R.  266. 

176  Hayes  v.  Lusby,  5  H.  &  Johns.  485. 
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Says  Judge  Arnold  :^"  "In  a  writ  of  replevin  the  command  is 
to  take  the  goods  of  a  plaintiff  who  has  entered  security  for  their 
return  if  he  fails  to  prove  his  title  to  the  property,  and,  under  the 
common  law  and  statute,  the  sheriff  may  break  outer  doors  or 
enter  by  unusual  ways  for  the  purpose  of  executing  the  writ.  It 
is  but  polite,  and  therefore  usual,  to  make  demand  first  before 
breaking  the  doors,  but  the  omission  of  this  ceremony  will  not 
make  the  sheriff  a  trespasser.  He  acts,  however,  at  his  peril,  for, 
if  he  does  not  find  the  goods,  he  is  a  trespasser." 

24.  Legal  custody  of  goods  during  service. 

The  goods,  after  such  seizure,  are  in  legal  custody  and,  until 
actual  delivery  or  waiver,  and  cannot  during  this  interval  be  dis- 
trained for  rent.^'* 

25.  Sheriff's  return. 

The  sheriff's  returrt  cannot  be  contradicted  by  the  sheriff  him- 
self,^'' nor  can  the  defendant  do  so  in  his  affidavit  of  defense,^*" 
but  the  return  may  be  supplemented  by  parol  testimony  to  identify 
the  property  replevied.^*^  If  there  was  a  wrongful  or  false  re- 
turn the  remedy  is  an  action  against  the  sheriff.^*^  Nor  will  such 
an  action  resulting  in  a  verdict  and  judgment  against  him  bar  a 
recovery  against  him  and  his  sureties  on  his  official  bond.^*^ 

26.  Claim-property  bond,(ni) 

Prior  to  the  act  of  1901  if  the  defendant  claimed  property  in 
the  goods,  the  sheriff  might  take  from  him  a  claim  property  or 
counter  bond,  conditioned  for  the  payment  to  the  plaintiff  of 
damages  and  costs  should  the  case  be  decided  in  his  favor. 
Though  no  statutory  authority  had  existed  for  taking  such  a 
bond,  the  practice  had  been  established  by  long  usage  and  had 

ra  8  Vale  23104. 

177  Jones  V.  Herron,  i  Dist.  475,  476. 

178  Skiles  V.  Sides,  i  Super.  Ct.  15.    See  §10. 

179  Heffner  v.  Reed,  3  Grant  245;  Diller  v.  Roberts,  13  S.  &  R.  60; 
Rickard  v.  Major,  34  Super.  Ct.  107. 

180  Rickard  v.  Major,  34  Super.  Ct.  107. 

181  Seeler  v.  Garey,  109  Pa.  301 ;  Woodward  v.  Carey,  42  I,-  I.  49p. 

182  Rickard  v.  Major,  34  Super.  Ct.  107;  Comnjonwealth  v.  I<elar,  i 
Phila.  336. 

183  Ibid. 
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been  held  valid  and  binding.^**  A  landlord  however  had  no  right 
to  give  such  a  bond  and  retain  the  goods  distrained,  he  had  to 
deliver  them  under  the  replevin  and  look  to  the  replevin  bond,^'° 
nor  does  the  act  of  1901  enlarge  his  right  in  this  regard.""  "The 
court  or,  in  vacation  time,  a  judge  thereof  at  chambers,  may  grant 
leave  to  any  person,  upon  an  affidavit  filed  that  the  goods  and 
chattels  so  replevied  belong  to  him,  to  intervene  as  party  defend- 
ant, or  party  so  intervening  may  file  a  counter  bond  within  sev- 
enty-two hours  after  such  goods  or  chattels  have  been  replevied, 
during  which  time  the  said  goods  and  chattels  shall  remain  in 
the  possession  of  the  sheriff,  and  which  time  may  be  extended  by 
the  court  or,  in  vacation  time,  a  judge  thereof  at  chambers,  upon 
cause  shown.  Such  counter  bond  shall  be  given  to  the  com- 
monwealth of  Pennsylvania,  for  the  use  of  the  parties  interested, 
in  the  same  amount  as  the  original  bond  and  with  like  conditions. 
Where  several  parties  claim  the  right  to  give  a  counter  bond  and 
have  possession  of  said  goods  and  chattels,  the  party  who  is  in 
actual  or  constructive  possession  of  the  goods  and  chattels  at  the 
time  the  writ  of  replevin  was  served  shall,  upon  entering  the 
proper  counter  bond,  be  entitled  to  have  such  goods  and  chat- 
tels."^ 

"Provided,  That  in  any  action  of  replevin  hereafter  to  be 
brought,  where  the  defendant  or  person  intervening  in  such  ac- 
tion, claiming  title  to  the  property  replevied,  shall  enter  a  claim 
property  bond  therefor,  if  the  plaintiff,  within  seventy-two  hours 
after  notice  from  the  sheriff  of  the  entry  of  such  claim  property 
bond,  by  affidavit  filed  in  such  action,  aver  that  by  reason  of  the 
nature  of  such  property,  or  of  any  special  circumstances  con- 
nected with  his  alleged  ownership  thereof,  the  actual  pecuniary 
value  of  such  property  will  not  compensate  him  for  loss  thereof, 
the  court  or,  in  vacation  time,  any  judge  thereof  at  chambers, 
shall  order  such  property  to  be  impounded  in  the  custody  of  the 
sheriff,  or  such  other  person  as  the  courts  or,  in  vacation  time, 
any  judge  thereof  at  chambers,  may  designate,  to  abide  the  final 

184  Weaver  v.  Lawrence,  i  Dall.  156;  Ptarce  v.  Humphreys,  14  S.  4 
R.  23 ;  Snyder  v.  Frankenfield,  4  Dist.  767. 

185  Baird  v.  Porter,  67  Pa.  105;  Cassidy  v.  EHas,  90  Pa.  434;  Fleming 
V.  Heitshu,  8  Dist.  71S. 

186  Pickering  v.  Yates,  51  Super.  Ct.  436. 

187  Act  April  14,  190S,  P.  L.  164,  S  Purd.  §1,  p.  5929. 
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determination  of  the  action;  provided  the  plaintiff  shall  exhibit 
an  estimate  of  the  probable  necessary  charges  and  expenses  of  the 
storage,  care  or  keep  of  such  property  pending  the  final  determi- 
nation of  such  action,  and  shall  pay,  or  secure  in  payment  of,  such 
charges  and  expenses  as  the  court  or,  in  vacation  time,  any  judge 
thereof  at  chambers,  shall  approve.""' 

The  amount  of  such  security  shall  be  fixed  by  the  court  or,  in 
vacation  time,  by  any  judge  thereof  at  chambers,  and  said  se- 
curity shall  be  approved  in  the  same  manner  as  now  provided  for 
the  approval  of  the  security  entered  by  the  plaintiff  on  the  issuing 
of  the  writ  of  replevin.  The  bond  shall  be  to  the  commonwealth, 
and  shall  be  for  the  use  of  any  party  interested  in  the  payment 
of  the  storage,  care  or  keep  of  the  impounded  property.^'" 

FORM  OF  AFFIDAVIT  OF  VAI,UE. 

Northampton  County,  ss. 

I,  John  Jones,  the  plaintiff,  being  duly  sworn  doth  depose  and 
say  that  the  value  of  the  goods  as  set  forth  in  the  foregoing 
praecipe  is  two  hundred  dollars. 

Sworn  and  subscribed  before  me  this  ist  day  of  September, 
1912. 

(Seal.)  William  Giles, 

Prothonotary. 

FORM  OF  BOND. 

John  Jones    "^  In  the  Court  of  Common  Pleas  of  Northamp- 
v.  y  ton  County,  Pa. 

Richard  Smith  J  January  Term,  1913.     No.  9.    Replevin  Bond. 

Know  all  men  by  these  presents,  That  I,  the 

above  named  of  the  County  of  Northampton  am  held  and  firmly 
bound  unto  the  Commonwealth  of  Pennsylvania  for  the  use  of 

in  the  sum  of  dollars,  lawful  money  of  the  United 

States,  to  be  paid  to  the  said  Commonwealth  of  Pennsylvania 
for  the  use  of  or  certain  attorney  or  assigns,  to 

which  payment,  well  and  truly  to  be  made  and  done,  we  bind 
ourselves  and  each  of  us,  for  and  in  the  whole,  our  and  each  of 
our  heirs,  executors  and  administrators,  jointly  and  severally  by 
these  presents.    Sealed  with  my  seal  and  dated  the  day  of 

A.  D.  190  . 

188  Ibid,  p.  5929- 

189  Ibid,  p.  5929. 
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Whereas,  the  plaintiff  above  named  sued  out  of  the  Court 

of  Common  Pleas  of  the  said  County  of  Northampton  a  certain 
writ  of  replevin,  No.  76,  of  November  Term,  1913,  against 
the  defendant  above  named,  commanding  the  said  sheriff  that  the 
goods  and  chattels  in  said  writ  mentioned,  he  should  cause  to  be 
replevied  and  delivered  to  the  said  plaintiff. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  fail  to  maintain  title  to  the  goods  and 

chattels  claimed  shall  pay  to  the  party  thereunto  entitled 

the  value  of  said  goods  and  chattels  and  all  legal  costs,  fees  and 
damages  which  the  defendant  or  other  persons  to  whom  such 
goods  or  chattels,  so  replevied  belong,  may  sustain  by  reason  of 
the  issuance  of  such  writ  of  replevin.  That  then  the  above  obli- 
gation to  be  void  and  of  none  effect,  otherwise  to  be  and  remain 
in  full  force  and  virtue. 

Signed  and  delivered  in  the  presence  of 

,     (Seal.) 

,     (Seal.) 

,     (Seal.) 

justification  of  surety. 

State  of  Pennsylvania,  Northampton  County,  ss. 

> ,  being  duly  sworn  according  to  law,  doth 

depose  and  say  that  he  is  the  owner  of  the  real  estate  situate 
within  the  County  of  Northampton,  state  aforesaid,  which  is 
worth  at  least dollars  over  and  above  all  encumbrances. 

Sworn  and  subscribed  before  me  this  day  of  , 

A.  D.  19—. 


Prothonotary. 

FORM  OF  writ  of  replevin. 

Commonwealth  of  Pennsylvania,  Northampton  County,  jj. 

(Seal.) 
To  the  Sheriff  of  said  county,  Greeting : 

Whereas, and have  exe- 
cuted and  filed  the  required  bond,  with  sureties  in  the  sum  of 

dollars,  conditions  that  if  shall  fail  to  maintain 

title  to  the  goods  and  chattels  hereafter  recited  — 1 

shall  pay  to  the  party  entitled  thereto  the  value  thereof,  together 
with  legal  costs,  fees  and  damages  which  the  defendant  or  other 
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person  to  whom  such  goods  and  chattels  belong  may  sustain  by 
reason  of  this  writ : 

Now  we  command  you  that  to  the  said you 

deliver  the  following  goods  and  chattels,  one  wagon  of  the  value 
of  two  hundred  dollars,  which  to  be  replevied  and  delivered 
you  cause  and  that  you  summon  and  put  by  safe  pledges  the  said 

or  any  other  person  in  whose  possession  the 

goods  and  chattels  may  be  found,  so  that be  and  appear 

before  our  judges  at  Easton,  .at  our  County  Court  of  Common 
Pleas  there  to  be  held  for  the  County  of  Northampton  on  the 

second  Monday  of  ,  190 — ,  to  answer  the  said  

— of  a  plea  whereof took  the  goods 

and  chattels  aforesaid,  and  the  same  unjustly  detains  against 
sureties  and  pledges,  etc.    And  have  then  and  there  this  writ. 

Witness  the  Honorable  John  Scott,  President  Judge  of  our  said 
court  at  Easton,  this  6th  day  of  December,  A.D.  1912. 

William  GilFS, 
Prothonotary. 

37.    Defendant's  retention  of  possession. 

By  filing  this  bond  the  defendant  may  retain  possession  of  the 
property.^'"'  The  bond  must  be  filed  within  seventy-two  hours 
after  the  goods  are  replevied,  nor  can  the  court  extend  the  time, 
unless  the  extension  was  granted  within  the  prescribed  period.^'^ 
The  bond  should  be  filed  with  the  sheriif,^'^  and  must  be  taken 
in  the  name  of  the  commonwealth  for  the  use  of  the  parties  in- 
terested, for  the  same  amount  as  the  original  bond,  and  on  the 
same  conditions.^®'  And  where  several  parties  claim  the  right  to 
give  a  counter  bond  and  have  possession  of  the  goods  and  chat- 
tels, the  party  who  is  in  actual  or  constructive  possession  of  them 
at  the  time  the  writ  of  replevin  was  served,  shall,  on  entering  the 
proper  counter  bond,  be  entitled  to  them.^'*  The  sufficiency  of  the 

190  Fenninger  v.  Grebe,  33  C.  C.  564-  Contra,  Anthony  v.  Rife,  6 
Dauphin  202. 

191  Act  March  19,  1903,  P.  L.  39,  4  Purd.  §9,  p.  4140;  Lunneman  v. 
Lunneman,  11  Dist.  759;  Sickel  v.  Reed,  21  Montg.  171.  Formerly  the  time 
was  forty-eight  hours.  Contra — ^The  act  does  not  apply  between  landlord 
and  tenant.    Samson  v.  Levy,  12  Dist.  600. 

192  Hill  V.  Mervine,  13  Dist.  580. 

193  Act,  4  Purd.  §9,  p.  4140. 

194  Ibid. 
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bond  must  be  determined  by  the  sheriff  whose  responsibility 
therefor  has  not  been  changed  by  the  act  of  1901.^®^  If,  there- 
fore, he  exercises  care  and  judgment  in  accepting  the  bond  with 
sureties,  who  at  the  time  solvent,  or  are  supposed  to  be,  and  per- 
mits the  defendant  to  retain  possession  of  the  property,  he  fulfils 
the  law.^^*  By  thus  giving  a  claim  property  bond  and  retaining 
the  property  the  defendant  gains  a  title  which  is  absolute  as 
against  the  plaintiff  whose  right  is  changed  into  a  chose  in  ac- 
tion."^ It  may  be  added  that  a  counter  bond  for  a  certificate  of 
stock  includes  dividends  accrued  and  accruing,  which  may  be  re- 
covered in  an  action  on  the  bond.^°* 

If  the  defendant  gives  a  bond  and  retains  the  property,  the 
jury,  should  they  find  for  the  plaintiff,  may  not  only  give  its  value, 
but  damages  sustained  by  its  detention.^®*  As  the  bond  is  condi- 
tioned for  the  delivery  of  the  property  claimed  by  the  obligors 
they  are  responsible  for  the  recitals  in  the  bond  and  will  not  be 
permitted  in  a  suit  thereon  to  prove  that  the  goods  did  not  in  fact 
belong  to  them.^""  In  like  manner  when  the  plaintiff  claims  the 
chattels  as  pledges  for  a  debt  the  defendant,  after  giving  a  counter 
bond,  cannot  deny  that  the  chattels  replevied  were  the  chattels 
pledged.^"^ 

Though  the  bond  fails  to  provide  that  the  principal  "shall  abide 
the  judgment  of  the  court  in  all  things  relating  to  the  premises," 
the  bond  is  good  if  stipulating  that  the  principal  shall  be  and  ap- 
pear at  the  next  term  of  court  then  and  there  to  make  good  his 
claim  to  the  property.  Such  a  bond  is  an  undertaking  by  the  sure- 
ties that  the  principal  shall  be  successful  in  his  defense,  if  not, 
that  the  sureties  will  on  his  default  pay  the  judgment  against 
him.""^  Moreover  the  several  undertakings  stipulated  therein  are 
distinct  and  independent  conditions,  and  a  breach  of  any  one  of 
them  constitutes  a  forfeiture.^"''* 

195  Hill  V.  Mervine,  (No.  i)  13  Dist.  580. 

196  Watterson  v.  Fuellhart,  169  Pa.  612. 

197  Swope  V.  Crawford,  16  Super.  Ct  474. 

198  Commonwealth  v.  Schroeder,  i8  Dist.  929. 

199  Sample  v.  Martin,  7  Luz.  L.  R.  175. 

200  Green  v.  Bauer,  15  Super.  Ct  372. 

201  Watterson  v.  Fuellhart,  169  Pa.  612. 

202  Ibid. 
202a  Ibid. 

203  Act  April  19,  1901,  P.  L.  88,  4  Purd.  §§7-20,  p.  4138;  Act  March  19, 
1903,  P.  L.  40,  4  Purd.  §15,  p.  4149;  April  14,  1905,  P.  h.  164,  5  Purd. 
§§i-5.  P-  5929. 
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a8.    Act  of  igoi  applies  to  all  actions. 

The  act  of  1901  with  amendments  forms  a  complete  code  of 
practice  in  actions  of  replevin,^"^  and  applies  to  actions  of  re- 
plevin of  distress  for  rent,  whether  by  the  tenant  or  by  the  ownei 
of  the  goods,  as  well  as  to  actions  of  replevin  controverting  the 
title  to  property.^"*  Some  of  the  judges  of  the  common  pleas 
have  questioned  the  application  of  the  act  to  cases  of  distress  for 
rent  between  landlord  and  tenant,  contending  that  the  act  of 
1772,^°^  is  still  in  force,  which  did  not  require  the  tenant  to  exe- 
cute and  file  a  bond  before  bringing  his  action  of  replevin.  But 
the  great  weight  of  authority  is  the  other  way.  As  the  statute  re- 
quires the  filing  of  a  bond  "before  any  writ  of  replevin  shall  is- 
sue," Judge  Scott  remarks  that  "if  it  does  not  apply  to  all  writs, 
it  would  be  difficult  for  the  English  language  to  express  it."^'* 

29.    Former  practice  in  taking  bonds. 

Prior  to  this  act  a  sheriff  was  not  required  by  any  act  of  as- 
sembly to  take  a  bond  from  the  plaintiff  in  replevin  except  in 
cases  growing  out  of  distress  for  rent.^*"'  Yet  the  practice  had 
long  existed  for  sheriffs  to  take  replevin  bonds  in  other  than  dis- 
tress for  rent  cases,  and  whenever  he  did  sureties  were  liable  to 
him  thereon  f°^  but,  if  they  were  not  sufficient,  as  he  was  not  re- 
quired by  law  to  take  such  a  bond  only  in  the  class  of  cases  men- 
tioned, he  was  not  liable  thereon  to  the  defendant.^"*  Its  validity 
depended  on  usage.^^*  Now,  before  a  writ  of  replevin  can  issue 
under  this  act  the  plaintiff  must  file  a  bond  based  on  an  affidavit 
of  the  value  of  the  goods.^'^    This  is  a  statutory  prerequisite  to 

204  Crawford  v.  Fulmer,  14  Dist.  487  Bartikowsky  v.  Boylan,  14  Dist. 
282;  Beckel  v.  Leinbach,  15  Dist.  688;  Ott  v.  Miller,  16  Dist.  140;  Fen- 
ninger  v.  Grebe,  33  C.  C.  564;  Scott  v.  Stone,  54  Pitts.  L.  J.  103;  Demas  v. 
Snyder,  54  Pitts.  L.  J.  116;  Drumgoole  v.  Lyle,  30  Super.  Ct.  463;  Glick 
V.  Doyle,  49  Super.  Ct.  341,  342.  Contra,  Williams  v.  Rutherford,  14  Dist. 
282;  Rosenfeld  v.  Goldberg,  14  Dist.  381. 

205  March  21,  i  Sm.  L.  370,  4  Purd.  §2,  p.  4131. 

206  Beckel  v.  Leinbach,  15  Dist.  688. 

207  Clawsen  v.  Seanor,  23  C.  C.  257. 

208  Ibid. 

209  Ibid. 

210  Clark  V.  Morss,  142  Pa.  311. 

211  Ammerman  v.  Stone,  11  Dist.  726. 
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the  prothonotary's  power  to  issue  the  writ,  and  the  affidavit  can- 
not be  filed  nunc  pro  tunc  afterward.^" 

30.    Plaintiff  must  file  his  declaration. 

The  plaintiff  in  such  an  action  shall  file  a  declaration,  verified 
by  oath,  which  shall  consist  of  a  concise  statement  of  his  demand, 
setting  forth  the  facts  upon  which  his  title  to  the  goods  and  chat- 
tels is  based.^^^  "This,"  says  Justice  Orlady,  "has  evident  refer- 
ence to  the  facts  relating  to  his  acquisition  of  the  property,  and 
the  conditions  which  entitle  him  to  its  possession.  *  *  *  jf  the 
plaintiff's  title  be  clearly  and  fully  set  forth,  with  averments  of  the 
wrongful  dispossession,  the  defendant  must  meet  this  prima  facie 
showing  by  setting  forth  in  his  affidavit  of  defense  facts  sufficient 
to  justify  his  retention  of  the  property.*  *  *  An  averment  in  the 
statement  that  the  subject  matter  of  replevin  was  the  plaintiff's 
property,  without  more,  is  but  a  conclusion  of  law  and  value- 
less.""* 

Formerly  in  replevin  cases  by  the  tenant  against  his  landlord  to 
recover  his  goods,  which  he  had  distrained  for  rent,  the  defendant 
might  make  avowry.  In  so  doing  he  avowed  taking  the  distress 
in  his  own  right  or  the  right  of  his  wife,  and  set  forth  the  reason, 
as  for  rent  in  arrear,  or  else,  if  he  justified  in  another's  right,  as 
his  bailiff  or  servant,  he  was  said  to  make  cognizance,  that  is,  he 
acknowledged  the  taking,  but  insisted  that  in  so  doing  he  was 
acting  legally  by  the  command  of  one  who  had  a  right  to  distrain. 
An  avowry  or  cognizance  was  in  the  nature  of  a  new  declaration 
as  well  as  a  defense  to  that  of  the  plaintiff;  it  was  an  admission 
that  the  property  of  the  goods  was  in  the  plaintiff,  but  justified  the 
taking  or  distraining  and  claimed  a  return  of  the  goods.  This 
mode  of  pleading  is  swept  away  by  the  act  of  1901,  requiring  the 
plaintiff  to  file  a  statement. 

In  replevin  for  goods  distrained  for  rent  in  arrears,  the  declara- 
tion must  necessarily  be  in  the  detinuit,  or  in  the  detinet,  and  not 
in  both."' 


212  Ibid.  Contra,  Hill  v.  Mervine,  13  Dist.  580. 

213  Act  April  19,  1901,  P.  L.  89,  4  Purd.  §10,  p.  4142. 

214  Hollander  Bros.  Drug  Co.  v.  Am.  Surety  Co.,  47  Super.  Ct.  403, 
408,  409;  Drumgoole  v.  Lyle,  30  Super.  Ct.  463;  Miller  v.  Jackson,  34 
Super.  Ct.  31 ;  Swope  v.  Crawford,  16  Super.  Ct.  474. 

215  Ivcib  V.  Wissler,  19  Lane.  L.  Rev.  54. 
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31.    Within  what  time. 

The  defendant  or  party  intervening  may  enter  a  rule  upon 
plaintiff  to  file  such  declaration  within  fifteen  days.^^'  The  wife 
may  intervene  in  such  a  suit  in  which  her  husband  has  been  sued, 
especially  if  he  has  deserted  her.  Should  her  petition  to  intervene 
be  supported  by  depositions  averring  her  interest  in  the  goods 
replevied ;  and,  if  such  be  the  fact,  that  her  husband  is  acting  in 
collusion  with  the  plaintiff  and  will  not  defend  the  suit  her  peti- 
tion should  be  allowed.^^^ 

PRECIPE  FOR  RULE  TO  DECLARE. 

Following  is  a  form  of  praecipe  for  a  rule  to  declare : 
John  Jones    "Ycourt  of  C.  P.  of  Northampton  County, 

Richard  Smith  J  J^^^''^  ^"'^'  '^'^-    ^°-  9" 

Please  enter  rule  on  above  named  plaintiffs  to  declare  within 
fifteen  days  after  service  of  notice  of  said  rule  or  judgment 
sec.  reg. 

John  Stearns, 
Attorney  for  Defendant. 
Service  of  rule  accepted. 

John  Wells, 
Attorney  for  Plaintiff. 


FORM  OF  DECLARATION. 

John  Jones     ^^q^j.^  ^f  q    p^  Northampton  County. 
Richard  Smith  J  ^°-  9"    J^""^'^^  ^erm,  1913. 

The  plaintiff  above  named  complains  of  the  defendant,  Richard 
Smith,  and  says  that  the  title,  right  of  property,  and  right  of 
possession  in  a  certain  wagon  was  and  still  is  in  the  plaintiff,  he 
having  acquired  title  thereto  by  purchase  from  the  Smith 
Wagon  Co.,  of  Bethlehem,  Lehigh  County,  on  the  first  of  De- 
cember, 191 1.  That  in  the  summer  of  1912  defendant  obtained 
possession  of  the  above  mentioned  wagon,  being  so  as  aforesaid 
the  property  of  the  plaintiff  and  being  the  property  replevin  in 
this  action,  with  the  consent  of  the  plaintiff  herein,  and  without 
any  right  to  said  possession  either  as  owner,  bailee  or  other- 

216  Act  April  19,  1901,  P.  L.  8g,  4  Purd.  §10,  p.  4142. 

217  I<awall  v.  Lawall,  150  Pa.  626. 
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wise,  and  in  spite  of  repeated  demands  by  the  bailee  upon  him  to 
deliver  possession  thereof  to  him,  the  said  defendant  refused  to 
deliver  possession  thereof  and  unjustly  detained  the  possession 
of  the  said  wagon,  all  of  which  facts  the  plaintiff  avers  to  be  true, 
and  brings  this  suit  to  recover  said  wagon  or  the  value  thereof, 
which  is  two  hundred  dollars,  and  damages  for  its  unjust  deten- 
tion by  the  defendant. 

John  Wells, 
Attorney  for  Plaintiff. 
Northampton  County,  ss: 

(Affidavit  to  truth  of  above.) 

32.  If  failing  non  pros  may  be  entered. 

If  the  plaintiff,  after  the  defendant  or  party  intervening  has 
entered  a  rule  to  file  such  declaration  within  fifteen  days,  fails 
so  to  do  a  judgment  of  non  pros,  shall  be  entered,  which  judg- 
ment shall  operate  to  forfeit  his  bond.''^'  To  obtain  judgment  of 
non  pros  therefore  for  the  plaintiff's  failure  to  file  his  declaration, 
the  defendant  must  first  rule  him  to  file  it  within  fifteen  days  as 
the  act  requires.^^' 

33.  If  plaintiff  does  file,  but  defendant  does  not  appear. 

If  the  defendant  has  been  duly  summoned  and  does  not  appear 
at  the  return-day  of  the  writ,  the  plaintiff,  having  filed  his  declara- 
tion, may  file  a  common  appearance  for  the  defendant,  and  pro- 
ceed in  the  cause  as  in  other  cases.^""  This  provision  of  the  statute 
is  similar  to  the  rule  of  court  which  has  long  prevailed  in  Phila- 
delphia county.^-^  A  general  appearance  waives  service,  and  the 
defendant  cannot  thereafter  object  that  the  goods  were  not  seized, 
nor  the  writ  returned.''^^  But  such  an  appearance  will  not  waive 
the  failure  to  file  the  replevin  bond.^^^ 

34.  Nature  of  affidavit  of  defense. 

The  defendant  or  party  intervening  shall,  within  fifteen  days 
after  the  filing  of  such  declaration,  file  an  affidavit  of  defense 
thereto,  setting  up  the  facts  denying  plaintiff's  title  and  showing 

218  4  Purd.  §10,  p.  4143. 

219  Ott  V.  Miller,  16  Dist.  140. 

220  Lynd  v.  Benjamin,  2  Miles  172 ;  Crofut  v.  Chichester,  3  Phila.  4S7. 

221  No.  16,  p.  5. 

222  Miller  v.  Warden,  iii  Pa.  300. 

223  Taylor  v.  Adams  Ex.  Co.,  9  Phila.  272. 
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his  own  title  to  said  goods  and  chattels.''^*  This  requirement  on 
the  part  of  the  defendant  of  filing  an  affidavit  is  another  change 
in  the  mode  of  procedure  introduced  by  the  act  of  1901.  It  is  an 
extension  for  the  purpose  of  speeding  the  cause ;  ^^'  nor  is  there 
any  good  reason  why  its  use  should  be  confined  simply  to  cases 
arising  from  breach  of  contract.  As  an  affidavit  of  defense  has 
been  filed  since  the  act  of  1842,^^'  in  suits  on  all  bonds  except 
those  for  penalties,  including  therefore  bonds  and  counter  bonds 
in  replevin  proceedings,  the  extension  in  the  use  of  affidavits  of 
defense  to  matters  on  which  those  bonds  are  founded  seems  both 
logical  and  proper. 

The  defendant  is  required  to  set  out  only  the  facts  denying  the 
plaintiff's  title  to  the  property,  and  such  as  show  his  own  title 
thereto.^"  Furthermore  the  denial  of  the  plaintiff's  title  includes 
a  qualified  property  in  or  right  of  possession  to  the  property  in 
question  if  that  is  the  real  issue.^^*  Indeed,  this  provision  of  the 
law,  that  the  defendant  in  his  affidavit  must  show  his  own  title 
as  well  as  deny  the  plaintiff's  simply  means  that  the  defendant 
must  show  how  he  obtained  the  ownership,  so  that  it  can  be  seen 
whether  it  is  inconsistent  with  the  plaintiflF's  claim,  and  whether 
or  not  there  is  a  real  dispute  about  the  title  between  the  parties.^^* 
A  veritable  chain  of  title  need  not  be  set  forth,  as  may  be  done 
with  real  estate.^'"  If  the  sufficiency  of  the  affidavit  rests  on  pa- 
pers or  documents  they  should  ordinarily  be  fully  set  forth.'''^ 
And  if  the  defendant  sets  up  a  title  antagonistic  to  the  plaintiff's 
having  admitted  that  the  title  was  originally  in  the  plaintiff,  he 
must  show  not  only  how  the  plaintiff's  title  was  lost,  but  how  the 
person  from  whom  he  purchased  acquired  title  thereto.^'^ 

The  defendant  cannot  in  his  affidavit  contradict  the  sheriff's 
return,  for,  if  wrongful,  his  remedy  is  an  action  against  the 

224  Act  April  19,  1901,  P.  L.  89,  4  Purd.  §11,  p.  4143. 

22s  See  Griesmer  v.  Hill,  225  Pa.  S4S,  547- 

226  See  Chap.  14,  §6,  Vol.  i,  p.  496. 

227  Fox  V.  Magaw,  12  Dist.  53;  Lehman  v.  Gill,  19  Lane.  L.  Rev.  279; 
Penna.  Light  Co.  v.  Gordon,  18  Montg.  189;  Marks  v.  Pratt,  9  Del.  365. 

228  Houghton,  Mifflin  &  Co.  v.  DuBell,  15  Dist  833. 

229  Lehman  v.  Gill,  19  Lane.  i.    Review  279. 
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231  Strafford  v.  Walter,  24  Super.  Ct.  498. 

232  Am.  Soda  Fountain  Co.  v.  Egbert,  14  Dist  426. 
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sheriff.^^^  And  an  affidavit  of  value  in  replevin  which  sets  forth 
"that  the  value  of  the  property  sought  to  be  replevied  does  not 
exceed  $2,500,"  is  sufficient  on  a  rule  to  quash  for  defective  affi- 
davit of  value.^^* 

35.  Declaration  and  affidavit  constitute  the  issues,  (n) 

The  declaration  and  affidavit  of  defense  as  originally  filed,  or 
as  amended  by  leave  of  court,'  shall  constitute  the  issues  under 
which,  without  other  pleadings,  the  question  of  the  title  to,  or 
right  of  possession  of,  the  goods  and  chattels  as  between  all  the 
parties  shall  be  determined  by  a  jury.  If  any  party  be  found  to 
have  only  a  lien  upon  said  goods  and  chattels,  a  conditional  ver- 
dict may  be  entered,  which  the  court  shall  enforce  in  accordance 
with  equitable  principles.-'^ 

36.  Other  pleadings  forbidden. 

As  the  affidavit  of  defense  is  now  the  only  plea  which  the  de- 
fendant can  make,  the  statute  forbidding  "other  pleadings,"^^" 
the  issue  is  defined  by  the  statement  and  the  affidavit.^''  If  it 
does  not  conform  to  the  proof  adduced  at  the  trial  on  the  issue 
adjudicated,  the  court  will  permit  the  affidavit  to  be  amended 
after  judgment  so  as  to  conform  to  the  proof,  or  will  order  a  new 
trial  in  default  of  such  amendment.^'*  Under  the  act  of  1901 
the  defendant  is  required  to  make  defense  in  his  affidavit  of  mat- 
ters formerly  pleadable  in  abatement  along  with  matters  which 
were  formerly  pleadable  in  bar.^'^ 

37.  When  judgment  for  want  of  affidavit  of  defense  may  be  entered. 

In  the  event  of  the  defendant's  failure  to  file  his  affidavit  of 
defense  on  proof  that  a  copy  of  the  declaratin  was  served  on  him 
or  on  his  attorney,  judgment  may  be  entered  for  the  plaintiff  and 
against  the  defendant  or  party  intervening,  which  judgment  shall 
operate  to  forfeit  any  counter  bond  given  by  him.    The  court  may 

n  8  Vale  231 16. 
o  8  Vale  23121. 
223    Rickard  v.  Major,  34  Super.  Ct.  107. 

234  Selig  Polyscope  Co.  v.  Swaab,  20  Dist.  194. 

235  Act  April  19,  1901,  P.  i,.  89,  4  Purd.  §13,  p.  4146. 
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237  Washburn  v.  Smith,  6  Lack.  Jur.  161. 
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enter  judgment,  with  like  effect,  for  want  of  a  sufficient  affidavit 
of  defense,  or  for  such  goods  and  chattels  as  may  be  admitted  to 
be  the  property  of  the  plaintiff  in  the  affidavit  of  defense,  or  may 
enter  judgment,  with  like  effect,  for  such  goods  and  chattels  as 
to  which  the  court  may  adjudge  the  affidavit  of  defense  insuffi- 
cient. And  in  the  event  of  judgment  being  rendered  in  favor  of 
the  plaintiff  for  a  portion  of  such  goods  and  chattels  replevied,  he 
may  proceed  to  recover  such  goods  and  chattels  by  writ  of  re- 
torno  habendo,  or  the  value  thereof  after  assessment  of  damages 
on  a  writ  of  inquiry  of  damages  issued,  and  the  case  shall  be  pro- 
ceeded in  for  the  recovery  of  the  balance.''^'' 

Judgment  for  want  of  an  affidavit  of  defense  may  be  entered 
against  the  defendant  before  the  return  day  of  the  writ,  if  the 
defendant  has  failed  to  file  an  affidavit  of  defense  in  fifteen  days 
after  the  filing  of  the  declaration  and  service  of  a  copy  thereof .^*^ 
But  an  affidavit  may  be  filed  more  than  fifteen  days  after  the 
service  of  the  statement  if  the  plaintiff  has  not  in  the  meantime 
moved  for  judgment.^*^  Again  if  the  statement  does  not  suffi- 
ciently set  forth  the  facts,  an  affidavit  of  defense  is  not  re- 
quired ;^^'  or  more  generally  when  the  illegality  of  a  judgment 
entei-ed  for  want  of  an  affidavit  of  defense  is  apparent,  the  affi- 
davit is  not  required.-^*  But  when  judgment  for  want  of  the  affi- 
davit has  been  regularly  entered,  the  court  has  no  power  to  strike 
off  the  judgment  and  enlarge  the  time  for  filing  it,  nor  can  the 
court  afford  relief  by  opening  the  judgment.^*' 

The  mere  entry  of  judgment  for  want  of  a  sufficient  affidavit 
of  defense  is  not  error.^*^  It  will  operate  to  forfeit  any  counter 
bond  given  by  the  defendant.^*'  If  the  plaintiff  desires  to  proceed 
for  the  value  of  the  goods  instead  of  by  writ  of  retorno  habendo 
to  recover  the  specific  chattels,  he  must  first  resort  to  a  writ  of 
inquiry  for  the  assessment  of  damages.^*'  This  writ  may  issue  on 
four  days'  notice,  and  the  appearance  of  the  defendant  before  the 

240  Act  April  19,  1901,  P.  L.  89,  4  Purd.  §11,  p.  4143. 

241  Griesmer  v.  Hill,  225  Pa.  545,  aflfg.  36  Super.  Ct.  69. 

242  Miller  v.  Jackson,  16  Dist.  122. 

243  Forsyth  v.  Stumbaugh,  13  Dist.  339. 
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248  Ibid.;  Miller  v.  Douglass,  32  Super.  Ct.  158. 
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jury  of  inquest  will  waive  any  informality  as  to  the  selection  and 
personality  of  the  jury.^*®  Nor  will  this  be  set  aside  on  appeal  ex- 
cept for  gross  misconduct  or  oppression.''^'' 

Again,  when  the  defendant  has  filed  a  counter  bond  and  re- 
tained the  property,  and  the  plaintiff  takes  a  rule  for  judgment  for 
want  of  a  sufiScient  affidavit  of  defense,  a  general  judgment 
should  be  entered  for  the  plaintiff  if  the  affidavit  is  insufficient.'"^ 

Again,  under  the  fifth  section  of  the  act  of  1901  "a  rule  abso- 
lute for  want  of  a  sufficient  affidavit  of  defense  does  nothing  more 
than  determine  the  title  to  the  property  in  dispute."  '^'  The  plain- 
tiff must  resort  to  a  writ  of  inquiry  for  the  assessment  of  dam- 
ages.-^' 

FORM   OP  PR^SCIPi;  FOR  JUDGMENT  BY  DEFAULT. 

John  Jones    "\  In  the  Court  of  Common  Pleas  of  Northamp- 
V.  y  ton  County. 

Richard  Smith  J  No. .    — ' ^Term,  19     . 

Enter  judgment  by  default  for  want  of  an  affidavit  of  defense, 
against  the  defendant,  Richard  Smith  for  the  sum  of  ($210)  two 
hundred  and  ten  dollars,  with  costs. 

Richard   Smith, 
John  Wells, 
Plaintiiif's  Attorney. 
January  i,  1914. 
To  William  Giles,  Esq., 

Prothonotary. 

38.    Set-off.  (p) 

In  an  action  of  replevin  set-oif  is  not  admissible  as  a  defense 
and  can  neither  be  pleaded  nor  allowed  except  in  cases  between 
landlord  and  tenant,  and  also  in  cases  of^°*  goods  that  are  the 
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subject  of  a  lien  or  charge.  In  these  cases  it  can  be  enforced  by 
way  of  recoupment.''"'  Thus  if  the  vendee  gets  possession  of  the 
goods  by  fraud  and  the  vendor  rescinds  the  contract,  the  jury  in 
assessing  damages  in  the  vendor's  action  of  replevin  may  allow 
the  vendee  credit  for  earnest  money  paid.'"'^ 

In  replevin  between  landlord  and  tenant  if  the  latter  has  a  just 
account  against  the  landlord  which  he  wishes  to  have  allowed  as 
a  set-off,  he  should  compel  the  landlord  to  defalk  under  the  act 
of  1810,^°^  for  if  he  does  not  thus  proceed  he  cannot  on  the  trial 
of  replevin  be  allowed  the  claim.^"*  He  may  however  recoup  his 
damages  for  the  nonfulfilment  of  a  covenant  on  the  part  of  the 
lessor  to  the  amount  of  difference  in  value  of  the  premises  with 
and  without  performance.^'*  But  a  claim  for  down-money  paid 
by  the  tenant  to  the  landlord  on  a  contract  of  sale  of  the  leased 
land  cannot  be  set-off  in  replevin  for  goods  distrained  for  rent.^°° 

In  an  action  on  a  replevin  bond  the  plaintiff  may  set  off  a 
judgment  obtained  against  the  defendant  in  replevin. ^°^  But  a  set- 
off cannot  be  claimed  for  use  by  the  defendants  of  their  own  goods 
during  the  time  they  were  voluntarily  left  in  their  possession  ;^'^ 
nor  can  the  surety  set  up  in  his  affidavit  of  defense  matters  con- 
troverted in  the  action  of  replevin  and  settled  by  the  verdict  and 
judgment  in  that  case.^*^  Nor  can  a  tenant,  who  has  omitted  to 
have  decided  by  a  justice  of  the  peace  the  amount  of  a  set-oft' 
against  a  claim  for  rent  due  under  the  act  of  1810,''°*  be  allowed 
the  set-off  in  an  action  of  replevin.^"® 

39.    Other  defenses. 

That  the  defendant  on  the  determination  of  the  replevin  suit 
surrendered  most  of  the  articles  and  substituted  others  for  those 
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missing  which  were  accepted  by  the  plaintif5f,  is  a  good  defense  to 
an  action  on  the  bond.^^"  Again,  if  the  defendant  admits  in  his 
affidavit  that  the  goods  were  of  the  value  stated,  but  claims  an 
invalid  set-off,  judgment  may  be  entered  for  the  admitted  value 
of  the  goods  on  a  rule  to  show  cause  why  judgment  should  not  be 
entered  for  that  amount.^*'  With  respect  to  a  surety  in  an  action 
on  such  a  bond,  he  cannot  set  up  as  a  defense  matters  that  were 
controverted  in  the  action  of  replevin  and  settled  by  the  verdict 
and  judgment.^"'  Lastly,  a  rule  to  take  off  a  non  pros  with  stay 
of  proceedings,  must  be  prosecuted  with  due  diligence  to  consti- 
tute a  defense  to  an  action  on  the  bond.^"^ 

40.  Demurrer,  (q) 

The  defendant  may  also  demur  to  the  statement,  but  a  failure 
of  plaintiff  to  set  forth  as  he  ought  the  value  of  the  goods  is  cured 
by  verdict;  the  defect  however  is  one  of  which  the  defendant 
could  avail  himself ;  if  taken  at  the  proper  time."" 

41.  Trial  is  to  determine  right  of  immediate  possession,  (r) 

The  trial  of  "title"  is  simply  the  trial  of  the  right  to  immediate 
possession  and  includes  the  question  of  the  right  of  possession  of 
goods  distrained,^'^  but  the  plaintiff  cannot  under  the  act  of  1901, 
nor  could  he  previouly,  maintain  replevin  to  establish  title  to  a 
chattel  in  his  possession.*'^  The  questions  of  title  and  estoppel 
are  for  the  jury.^'^  "When  a  defendant  in  replevin  pleads  prop- 
erty, the  title  of  the  plaintiff  is  put  in  issue,  and  the  action  cannot 
be  maintained  without  showing  either  a  general  or  special  prop- 
erty in  the  plaintiff,  together  with  the  right  of  immediate  pos- 
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Leave  to  discontinue  should  be  granted  by  the  court  in  a  proper 
case,  even  though  involving  the  rights  of  third  parties.^'*  And 
it  may  be  entered  as  to  one  of  two  defendants  in  replevin  for  a 
distress  for  rent.^'^^  Furthermore,  if  a  discontinuance  is  entered 
instead  of  a  nol  pros  the  error  may  be  cured  by  amendment,  and 
is  not  therefore  ground  for  a  new  trial.^'® 

In  an  action  of  replevin  for  goods  distrained  under  a  land- 
lord's warrant,  the  undenied  averments  of  the  statement  of  claim 
are  admissible  in  evidence  at  the  trial  if  the  landlord  himself  in 
his  lifetime  had  sworn  to  the  affidavit  of  defense.^''  Further- 
more, if  the  plaintiff  offers  the  averment  and  an  objection  thereto 
is  overruled,  and  no  exception  is  taken  the  ruling  cannot  be  as- 
signed for  error  nor  reviewed  on  a  motion  for  judgment  for  de- 
fendant non  obstante  veredicto.^'^* 

The  defendant  may  raise  the  question  of  the  invalidity  of  the 
writ  at  the  trial,  although  a  motion  to  quash  the  writ  has  been 
previously  denied.^^° 

Where,  in  replevin  brought  for  grain  sown  by  a  trespasser, 
upon  lands  which  had  been  levied  on  under  a  landlord's  warrant, 
by  a  purchaser  from  the  former  owner,  the  defendant  avowed  for 
rent  in  arrear,  to  which  the  plaintiff  replied  non  tenuit,^*"  it  was 
held,  that  the  defendant  was  not  estopped  from  claiming  the  grain 
leved  on,  as  a  purchaser,  under  a  plea  of  property,  entered  at  the 
trial  of  the  cause.^'^  The  defendant  cannot  protect  himself,  by 
showing  that  an  arrangement  between  the  plaintiff  and  himself  ex- 
isted in  regard  to  the  property,  fraudulent  as  to  creditors  or  a 
bona  fide  purchaser,  since,  as  between  the  parties,  such  arrange- 
ment is  valid. ^'^    In  order  to  prove  property  in  replevin,  the  plain- 
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tiff,  without  introducing  the  judgment,  may  put  in  evidence  an 
execution,  in  which  he  is  defendant,  and  under  which  the  prop- 
erty was  delivered  to  him  on  a  forthcoming  bond.^''  Evidence 
that  the  premises  were  untenantable,  for  want  of  proper  and  nec- 
essary repairs,  and  that  the  landlord  had  promised  to  have  the 
premises  put  in  proper  order,  but  failed  to  do  so,  is  not  admissible 
by  way  of  set-off,  unless  such  promise  to  repair  formed  part  of 
the  consideration  for  the  rent  in  the  lease  or  original  contract.^'* 
Where  the  plaintiff  waived  the  trespass  and  brought  an  action  of 
replevin  for  the  value  of  the  property  taken  from  him  by  force, 
he  did  not  thereby  preclude  himself  from  introducing  evidence  of 
the  forcible  taking,  and  other  circumstances  inseparably  con- 
nected with  the  transaction.^*' 

If  the  testimony  is  conflicting  concerning  the  title  to  the  prop- 
erty, the  question  is  for  the  jury;^*"  otherwise  the  only  question 
for  their  consideration  is  its  value.''*' 

42.    Verdict  and  judgment,  (s) 

The  verdict  in  replevin  should  apply  to  each  article  mentioned 
in  the  pleadings,  and  should  be  for  the  plaintiff  for  the  articles  he 
proves  are  his  and  which  are  improperly  detained  by  the  defend- 
ant, and  against  him  for  the  things  which  he  fails  to  prove  are  his, 
or,  even  if  his  are  not  proven  to  have  not  been  improperly  de- 
tained by  the  defendant."'' 

The  verdict  and  judgment  may  be  in  favor  of  both  parties  for 
respective  portions  of  the  goods  replevied."*'     Again,  while  a 
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283.  Lynch  V.  Welsh,  3  Pa.  294.  A  submission  and  award  between  the 
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v.  McKinney,  74  Pa.  387. 
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verdict  may  be  found  for  the  vendor  because  of  fraud,  the  ven- 
dee may  be  allowed  credit  for  money  paid.^""  A  joint  verdict 
is  essential  where  several  defendants  are  impleaded  by  joint  writ 
and  declaration.^"^ 

If  a  verdict  be  rendered  against  two  or  more  it  should  not  be 
permitted  to  stand  against  one  in  whose  possession  no  goods  were 
found  and  who  does  not  claim  any  of  them.^°°  A  party  may, 
under  the  act  of  1905,  move  for  judgment  non  obstante  vere- 
dicto.^°^  If  the  form  of  a  verdict  is  imperfect,  the  court  has 
power  to  mould  it  into  proper  form.^"*  If  the  court  fails  to  do 
so  and  enters  a  judgment  insufficient  to  support  an  execution,  the 
appellate  court  on  appeal  from  an  order  discharging  a  rule  to  set 
aside  a  fi.  fa.  entered  on  the  judgment,  will  not  amend  the  record 
and  mould  the  judgment  to  the  verdict,  but  will  reverse  the  order 
of  the  court  below  and  make  the  rule  absolute.^®"  In  replevin  by 
a  vendor  against  a  purchaser  at  a  sale  by  the  receiver  of  a  condi- 
tional vendee  where  the  real  issue  is  which  has  the  better  title,  the 
reservation  of  a  point  whether  there  is  any  evidence  on  which  the 
plaintiff  can  recover  is  improper  in  form.^°*  The  real  issue  being 
which  party  has  the  better  title,  the  question  should  be  reserved 
explicitly,  or  a  request  should  be  made  to  direct  a  verdict  for  the 
defendant.  This  being  reserved  and  the  verdict  taken  for  the 
plaintiff,  the  whole  case  would  be  under  control  of  the  court  on 
the  exact  issue.""^  Finally,  on  the  trial  of  an  action  on  a  re- 
plevin bond,  six  years  after  the  trial  of  the  replevin  action,  it  is 
not  an  error  to  enter  an  order,  on  the  plaintiff's  motion,  amending 
and  correcting  a  clerical  error  in  recording  the  verdict  ren- 
dered.^"* 

A  verdict  for  the  defendant,  acquiesced  in  by  the  plaintiff,  is 
sufficient  to  found  an  action  on  the  bond,  though  judgment  has 
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291  Shreck  v.  Bittles,  19  Dist.  734. 

292  Hulett  V.  Patterson,  8  At.  917. 

293  Beatty  v.  Ledy,  17  Dist.  765;  National  Cash  Reg.  Co.  v.  Kirkpat- 
rick,  16  Dist  256;  Manegold  v.  Quinn,  45  Super.  Ct.  482,  483. 
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not  been  entered  on  the  verdict.'*'  But  it  is  not  the  practice  to 
enter  the  formal  judgment  of  de  retorno  habendo  in  an  action  of 
replevin.  Whenever  such  an  entry  is  necessary,  and  it  has  not 
been  done,  the  judgment  may  be  amended.^"" 

If  the  title  to  the  said  goods  be  found  finally  to  be  in  a  party 
who  has  not  been  given  possession  of  the  same,  in  the  proceeding, 
the  jury  shall  determine  the  value  thereof  to  the  successful  party, 
and  he  may  at  his  option,  issue  a  writ  in  the  nature  of  a  writ  of 
retorno  habendo,  requiring  the  delivery  thereof  to  him,  with  an 
added  clause  of  fieri  facias  as  to  the  damages  awarded  and  costs ; 
and  on  failure  so  to  recover  them,  or  in  the  first  instance,  he  may 
issue  execution  for  the  value  thereof  and  the  damages  awarded 
and  costs,  or  he  may  sue,  in  the  first  instance,  on  the  bond  given, 
and  recover  thereon  the  value  of  the  goods  and  chattels,  damages 
and  costs,  in  the  same  manner  that  recovery  is  had  upon  other 
official  bonds.'"^ 

43.    Damages  when  verdict  is  for  plaintiff,  (t) 

The  damages  that  may  be  recovered  must  next  be  considered. 
If  the  verdict  is  in  favor  of  the  plaintiff  the  damages  that  should 
be  given  to  him  depends  on  whether  he  has  retained  the  goods 
under  his  bond,  or  whether  the  defendant  had  retained  them  un- 
der his  counter  bond.  If  the  goods  have  not  been  delivered  to  the 
plaintiff,  and  the  issue  is  found  for  him,  he  recovers  as  well  their 
value  in  damages,  as  damages  for  their  detention.'"'  Where,  in 
such  case,  the  verdict  was  for  the  plaintiff  for  damages,  it  was 
held  to  be  in  accordance  with  the  law  and  practice  f^  but,  on  the 
other  hand,  where  the  goods  are  delivered  to  the  plaintiff,  and  the 
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defendant  pleads  property  and  it  is  found  for  him,  the  verdict 
ought  not  to  be  for  damages  for  the  value,  but  a  general  finding 
for  the  defendant,  and  damages  for  the  detention,  on  which  there 
is  a  judgment  pro  retomo  habendo,  and  for  the  damages.  If,  in 
such  case,  a  verdict  be  given  for  the  defendant,  finding  the  value 
in  damages,  and  also  interest,  the  judgment  entered  upon  it  would 
be  erroneous.  The  court  would,  however,  after  a  reversal,  give  a 
correct  judgment  according  to  the  finding  of  the  jury,  by  ordering 
judgment  upon  the  verdict  for  the  defendant,  and  that  he  have  a 
return  irreplevisable,  with  so  much  damages  for  the  taking  and 
detention,  and  costs  up  to  the  time  of  the  first  judgment.'"*  But 
where  goods  are  not  replevied,  but  are  retained  by  the  defendant, 
he  cannot  satisfy  a  judgment  against  him  in  replevin,  by  giving 
up  the  property  and  paying  the  damages  assessed  for  the  taking 
and  detention ;  retorno  habendo  has  no  existence,  except  in  a  case 
where  the  goods  have  been  replevied,  and  the  verdict  is  for  the 
defendant.3°5 

The  value  of  the  goods  set  forth  in  the  writ  of  replevin  is 
prima  facie  the  measure  of  damages.  In  the  absence  of  other 
evidence,  the  judgment  in  an  action  on  a  replevin  bond  will  be 
for  the  penalty  of  the  bond,  to  be  released  on  payment  of  the 
value  of  the  goods  with  costs  of  the  replevin  the  confessed  judg- 
ment and  of  the  sci.  fa.'""  But  the  statement  in  the  writ  of  the 
value  of  the  property,  though  prima  facie  evidence  is  not  con- 
clusive, and  does  not  estop  the  plaintiff  from  proving  either  in  the 
replevin  suit  or  in  an  action  on  the  bond,  the  actual  value  of  the 
property,  whether  it  is  worth  more  or  less  than  the  sum  stated  in 
the  writ.^"^ 

a.    Staying  of  execution. 

If  the  judgment  fails  to  state  the  sum  for  which,  and  the  per- 
son against  whom,  it  should  be  entered,  it  will  not  support  an  exe- 
cution.'"* And  if  the  plaintiff  recovers  judgment  for  goods  which 
by  agreement  are  to  be  exchanged  for  land,  execution  will  be 
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stayed  until  the  plaintiff  delivers  to  the  defendant  a  deed  for  the 
land,  or  deposits  it  with  the  court.'"* 

b.  Exemplary  damage. 

It  must  be  a  case  of  rare  misconduct  to  justify  the  giving  of 
exemplary  damages.^^"  But  they  will  be  allowed  in  cases  of  out- 
rage, oppression  and  wrong  in  the  taking  or  detention  of  the 
property  f^^  for  example  in  the  case  of  a  sale  of  property  by  an 
agent  in  excess  of  his  authority  of  which  the  defendant  had  no- 
tice,'" or  when  the  writ  is  sued  out  fraudulently  and  without 
color  of  right ;  and  exemplary  damages  may  be  given  as  in  case  of 
a  malicious  trespass  ;'^'  except  in  such  instances,  however,  special 
damages  are  not  allowed  for  interruption  in  business  by  means  of 
the  taking."'*  Where  the  parties  agreed  that  the  jury  might  find 
the  value  and  damages  in  one  sum,  it  was  held,  that  they  might 
assess  more  than  the  interest,  if  necessary  to  compensate  the  de- 
fendant.'^'' Though  the  ordinary  rule  is,  to  give  damages  for  the 
value,  with  interest  thereon,  yet,  under  circumstances  of  outrage 
or  oppression,  the  jury  may  go  beyond  it,  and  give  exemplary 
damages.''*  It  is  clear,  that  the  plaintiff  may  recover  damages  to 
the  full  value  of  his  goods  as  well  as  damages  for  their  detention, 
where  the  officer  authorized  to  execute  the  writ  is  prevented  from 
replevying,  by  the  conduct  of  the  defendant,  who  has  eloigned, 
or  so  disposed  of  the  property,  as  to  render  a  delivery  impracti- 
cable or  improper.'^' 

c.  When  defendant  has  given  counterbond. 

If  the  defendant  has  given  a  counter  bond  and  retained  the 
goods,  a  verdict  for  the  plaintiff  should  be  for  the  value  of  the 
goods  at  the  time  they  were  replevied,  and,  in  addition,  damages 

309  Glass  V.  Rauwolf,  172  Pa.  655. 

310  Scott  V.  McEwen,  2  Phila.  176;  Cummtngs  v.  Gann,  52  Pa.  484; 
Lubin  Mfg.  Co.  v.  Swaab,  240  Pa.  182. 

311  Grath  v.  Wiley,  194  Pa.  498;  Cox  v.  Burdett,  23  Super.  Ct.  346. 

312  Rafferty  v.  Haldron,  81^  Pa.  438. 

313  Taylor  v.  Morgan,  3  W.  334. 

314  Brizee  v.  Maybee,  21  Wend.  144. 

3x5    McCabe  v.  Morehead,  i  W.  &  S.  515. 
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for  their  detention  and  costs.'^*  Furthermore  the  measure  of 
damages  for  their  detention  is  interest  on  their  value  from  the 
day  of  the  writ  to  the  date  of  the  verdict.  But  when  the  market 
value  of  the  goods  is  subject  to  fluctuations  the  measure  of  dam- 
ages is  the  highest  market  price  between  the  taking  of  the  prop- 
erty and  its  delivery  to  the  defendant.^^^  In  replevin  for  timber 
cut  from  the  plaintiff's  land  the  measure  of  damages  is  its  value 
less  the  amount  expended  for  preparing  it;^^"  in  replevin  for 
bark  removed  from  trees,  the  defendant  having  had  notice  of  the 
plaintiff's  title,  the  value  of  the  bark  where  replevied,  and  not 
merely  its  value  on  the  trees  f^^  in  replevin  for  property  leased  or 
bailed,  under  a  contract  of  purchase,  the  value  of  the  property 
less  the  rental  paid  or  the  unpaid  installments.^^^  If  the  judg- 
ment in  such  a  case  is  in  excess  of  the  value  of  the  goods  set  out 
in  the  writ  and  statement,  the  defect  may  be  cured  by  amendment 
even  by  the  appellate  court.'^^ 

44.    Damages  when  judgment  is  for  defendant. 

If  the  defendant  succeeds,  then  the  measure  of  damages  also 
depends  on  whether  the  plaintiff  has  the  goods  under  his  bond, 
or  whether  they  have  been  retained  by  the  defendant  under  his 
counter  bond.  In  the  former  case  he  is  entitled  to  damages  for 
the  decrease  in  the  value  of  the  goods  since  the  time  of  the  re- 
plevin with  interest  on  their  entire  value,  also  the  loss,  if  any 
there  be,  from  their  detention.^**  In  the  latter  case  if  property 
replevied  remains  in  the  defendant's  possession  until  its  sale  by 
the  plaintiff,  mostly  to  the  defendant,  and  the  plaintiff  is  ad- 
judged to  have  no  title,  and  the  defendant  sues  on  the  replevin 
bond  the  measure  of  damages  in  the  latter  suit  is  the  sum  paid  by 
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the  defendant  together  with  the  actual  value  of  the  remainder  of 
the  goods  at  the  time  they  were  sold  to  others.''^^ 

45.    Execution,  (u) 

The  execution  for  the  plaintiff  is  the  same  as  in  ordinary  cases, 
where  a  plaintiff  has  judgment  for  damages  and  costs  ;'^'  so,  in 
the  case  of  a  distress  for  rent,  if  the  defendant  proceed  upon  the 
statute  17  Car.  II.,  c.  7,  to  recover  the  arrears  of  rent,  or  value 
of  the  distress,  he  cannot  have  a  writ  of  retorno  habendo,  nor 
process  against  the  pledges,  nor,  as  it  seems,  against  the  sheriflF 
for  taking  insufficient  pledges,  but  he  may  have  execution  by 
fi.  fa."^  If  judgment,  however,  be  given  against  the  plaintiff  for 
not  prosecuting  his  suit  with  effect,  his  pledges  will  be  answerable 
to  the  defendant,  notwithstanding  he  has  afterwards  proceeded 
on  the  statute,  and  obtained  judgment  on  a  writ  of  inquiry,  for 
the  arrearages  of  rent  and  costs.^^*  But  when  the  defendant  has 
judgment  at  common  law  de  retorno  habendo,  he  shall  have  exe- 
cution only  by  a  writ  of  retorno  habendo,  to  have  a  return  of  the 
things  distrained,  and  fi.  fa.  for  his  damages  and  costs.'^'  The 
avowant,  however,  is  not  bound  to  sue  out  his  writ  of  retorno 
habendo,  though  a  judgment  of  return  is  entered  for  him,  as  mat- 
ter of  course,  when  a  verdict  passes  in  his  favor,  but  may  pro- 
ceed upon  the  replevin  bond.^^°  The  writ  of  retorno  habendo 
shortly  recites  the  proceeding  and  judgment,  and  commands  the 
sheriff  to  cause  the  cattle  or  goods  to  be  returned  to  the  defend- 
ant, to  hold  to  him  irreplevisable  for  ever;  instead  of  issuing  a 
separate  writ  of  fi.  fa.  for  the  damages  and  costs,  it  is  usual,  to 
incorporate  a  clause  of  fi.  fa.  with  the  writ  of  retorno  habendo.  It 
rarely  happens,  that  this  writ  proves  effective  in  Pennsylvania,  the 
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goods  being,  in  most  cases,  eloigned ;  the  return  is  made  in  short, 
as  in  other  cases.  The  sheriff  is  not  bound  to  execute  a  writ  de 
retomo  habendo,  unless  some  person  attend  on  behalf  of  the  de- 
fendant, to  show  him  the  goods ;  and  it  will  be  a  good  return  to 
the  writ  to  say  that  no  person  did  so  attend.^^^  Where  replevin 
is  brought  for  a  lease,  and  the  plaintiff  recovers  judgment  therein, 
it  entitles  him  only  to  the  written  instrument,  and  will  not  author- 
ize him  to  take  forcible  possession  of  the  premises.^'^ 

By  the  act  of  1901  "if  the  title  to  said  goods  and  chattels  be 
found  finally  to  be  in  a  party  who  has  not  been  given  possession  of 
the  same,  in  s^id  proceeding,  the  jury  shall  determine  the  value 
thereof  to  the  said  successful  party,  and  he  may  at  his  option 
issue  a  writ  in  the  nature  of  a  writ  of  retorno  habendo,  requiring 
the  delivery  thereof  to  him,  with  an  added  clause  of  fieri  facias  as 
to  the  damages  awarded  and  costs;  and  upon  failure  so  to  re- 
cover them,  or  in  the  first  instance,  he  may  issue  execution  for  the 
value  thereof  and  the  damages  awarded  and  costs;  or  he  may 
sue  in  the  first  instance,  upon  the  bond  given,  and  recover  thereon 
the  value  of  the  goods  and  chattels,  damages  and  costs,  in  the 
same  manner  that  recovery  is  had  upon  other  official  bonds."^'* 

46.    Action  by  defendant  on  plaintiff's  bond.(v) 

The  averments  required  in  the  statement  in  an  action  on  the 
plaintiff's  bond  have  thus  been  stated  by  Justice  Williams  :''* 
"The  declaration  on  the  bond  concisely  states  the  proceedings  in 
replevin,  the  failure  in  fulfilling  the  conditions  of  the  bond,  and 
the  assignment. ^^''  It  is  absolutely  necessary  to  set  out  in  the 
declaration  the  condition  of  a  replevin  bond,  and  the  breach  of  it, 
and  in  stating  the  breach  the  judgment  in  replevin  should  be  set 
out.  If  the  judgment  be  for  the  amount  of  rent  in  arrear,  that 
fixes  the  plaintiff's  damages  in  his  action  on  the  bond.  When  the 
plaintiff's  claim  is  properly  stated,  the  defendant  may,  under  the 
procedure  act,  be  called  upon  to  state  his  defense  under  oath. 
The  statement  ought,  therefore,  to  show  the  nature  and  extent  of 

V    8  Vale  23090. 

331  2  Saund.  74.  b-  c. 

332  Clark  V.  Nevill,  i  Phila.  28. 

333  Act  April  19,  1901,  §7,  P.  L.  88,  4  Purd.  §14,  p.  4147- 
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the  plaintifJF's  demand  with  such  clearness  and  certainty  that,  in 
default  of  an  affidavit  of  defense,  judgment  may  be  taken  and 
liquidated  upon  the  data  which  it  furnishes.  To  this  end  it  should 
show  in  this  case  the  character  of  the  judgment  in  the  action 
of  replevin  and  the  failure  of  the  obligors  to  comply  with  its 
terms.  If  the  judgment  is  de  retorno  habendo,  the  value  of  the 
goods  stated  in  the  writ  and  bond  may  be  taken,  and  the  judg- 
ment liquidated  upon  that  basis.  If  the  judgment  is  for  rent  in 
arrear,  the  amount  of  rent  recovered  in  the  replevin  suit  fur- 
nishes the  measure  of  the  recovery  on  the  bond."  A  statement  of 
claim  therefore  not  showing  whether  the  action  of  replevin  was 
disposed  of  or  not,  and  whether  any,  and  if  any,  what  judgment 
had  been  entered  therein,  was  not  a  definite  statement  of  a  right 
to  recover  a  given  sum,  and  was  insufficient  to  warrant  a  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense.^^* 

The  judgment  de  retorno  habendo  is  not  indispensable  to  a  re- 
covery on  the  replevin  bond ;  such  a  judgment  is  not  intended  for 
defendant's  benefit,  but  for  that  of  the  plaintiff  in  the  suit,  who, 
in  some  cases,  may  prefer  a  return  to  the  damages  assessed  by 
the  jury.  A  person  who  has  deprived  another  of  his  goods,  and 
retained  them  until  nearly  destroyed  by  use,  cannot  save  a  for- 
feiture of  his  bond,  by  an  offer  to  return  them,  after  judgment 
against  him,  nor  can  the  sureties  be  placed  in  any  better  situa- 
tion.'^^ It  was  said  by  Judge  Coulter,  however,  that  where  the 
defendant  in  replevin  renders  one  of  the  conditions  of  the  bond 
impossible,  by  taking  judgment  for  a  sum  certain,  instead  of  the 
common  law  judgment  of  retorno  habendo,  the  surety  is  dis- 
charged.'^* The  value  fixed  by  the  plaintiff  on  the  goods,  in  the 
writ,  has  ever  been  considered  as  prima  facie  evidence  of  their 
value,  but  not  conclusive;  it  is  strong  evidence,  because  it  may 
amount  to  a  confession  of  record ;  but  still  it  is  open  to  counter- 
vailing proof  of  the  real  value."^  In  an  action  against  the  sheriff, 
founded  upon  alleged  neglect  or  misconduct  in  the  execution  of  a 
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337  Gibbs  V.  Bartlett,  2  W.  &  S.  33-  See  Sands  v.  Fritz,  84  Pa.  IS; 
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writ  of  replevin,  the  plaintiff  is  bound  by  the  value  of  the  goods 
stated  in  the  writ  of  replevin.^*" 

Damages  may  be  recovered  in  an  action  on  a  replevin  bond, 
though  none  have  been  assessed  in  the  replevin  suits,  for  the  ac- 
tual value  of  the  goods  at  the  time  of  the  replevin.'*^  Should  the 
amount  of  the  judgment  exceed  the,  value  of  the  goods  stated  in 
the  writ,  this  is  a  mere  technical  defect  which  may  be  cured  by 
amendment.^*''  But  the  plaintiff  is  bound  by  their  value  stated  in 
the  writ  when  he  sues  on  the  sheriff's  bond  for  neglect  or  miscon- 
duct in  executing  the  writ,  though  he  may  prove  that  they  were  of 
greater  value.'*' 

A  judgment  on  a  replevin  bond  containing  a  warrant  of  author- 
ity to  confess  judgment  is  customary,'**  and  the  plaintiff  has  no 
right  to  collect  unless  there  has  been  some  breach  of  the  condi- 
tion of  the  bond,  and  then  only  the  amount  of  damages  which  he 
has  suffered  by  reason  of  the  breach.'*'  Nor  has  the  prothono- 
tary  any  authority  to  assess  the  damages ;  this  is  limited  by  statute 
and  rule  of  court  and  does  not  extend  to  this  class  of  cases.'*' 
Where  execution  is  desired  on  the  bond  the  more  general  practice 
is  perhaps,  though  varying  somewhat  in  the  different  counties, 
first  to  issue  a  sci.  fa.  on  the  judgment  and  assess  the  damages.'*' 
Nor  is  a  confession  premature  made  three  years  after  the  entry 
of  a  verdict  in  favor  of  the  defendant  in  the  action  of  replevin 
though  before  judgment  was  entered  on  the  verdict.'*'  But  this 
is  true  only  when  the  plaintiff  has  remained  inactive  so  long  as  to 
create  a  presumption  of  acquiescence  in  the  verdict.  For  since  the 
defendant  may  enter  on  a  verdict  in  his  favor  either  a  general 
judgment,  or  a  special  judgment  pro  retorno  habendo,  or  a  special 
judgment  that  his  damages  be  assessed,  the  plaintiff  is  entitled  to 

340  Commonwealth  v.  Lelar,  I  Phila.  173;  Seibert  v.  McHenry,  6  W. 
301 ;  Reinheimer  v.  Hemingway,  35  Pa.  432 ;  Beasley  v.  AUyn,  12  W.  N. 
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341  Pittsburgh  Nat.  Bank  v.  Hall,  107  Pa.  583 ;  Gibbs  v.  Bartlett,  2  W. 
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344  Clark  V.  Morss,  142  Pa.  311;  Lewis  v.  Bonnert,  2  Dist.  698. 
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346  Ibid. 
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know  on  which  he  intends  to  rely,  so  that  he  can  appeal  therefrom. 
And  consequently  an  action  on  the  bond  will  not  lie  immediately 
after  verdict  for  the  defendant  unless  judgment  be  entered  there- 
on."" And  when  judgment  has  been  entered  on  the  warrant  con- 
tained in  the  bond,  though  it  may  be  revived  for  the  purpose  of 
continuing  the  lien,  execution  may  not  issue  thereon  until  the  final 
determination  of  the  replevin ;  and,  if  issued  prior  thereto,  will 
be  set  aside.'=°  But  after  a  judgment  of  non  pros  against  the 
plaintiff  in  the  replevin,  execution  may  issue  on  a  judgment  con- 
fessed on  the  replevin  bond  without  a  sci.  fa.  to  assess  the  dam- 
ages.'°^ 

Lastly  there  is  no  legal  bar  to  preventing  a  sheriff  from  accept- 
ing a  replevin  bond  containing  a  warrant  to  confess  a  judgment, 
when  voluntarily  tendered  to  him  by  the  plaintiff.'^^ 
4.7.    Action  by  plaintiff  on  defendant's  bond.(w) 

"At  common  law  and  before  the  act  of  1901,"  says  Justice  Fell, 
"where  the  defendant  retained  possession  of  the  property,  the  ac- 
tion proceeded  for  damages  only.  The  property  could  not  be  re- 
covered from  him,  nor  could  he  tender  it  in  satisfaction  of  the 
verdict.  The  giving  of  the  claim  property  bond  put  an  end  to 
the  plaintiff's  title,  which  was  thereupon  turned  into  a  chose  in 
action  to  be  compensated  for  in  damages.  The  defendant  was  the 
only  party  who  could  have  a  judgment  de  retorno  habendo.'^^ 
The  act  of  1901  has  changed  the  practice  in  this  respect,  and  a 
plaintiff  who  has  not  been  given  possession  of  the  property  is 
entitled  to  a  writ  of  retorno  habendo,  as  well  as  to  a  writ  of  fieri 
facias  to  recover  the  value  of  the  property  and  damages  awarded, 
and  costs."'°*  Furthermore  the  plaintiff  is  entitled  to  such  a  writ 
even  though  the  jury  fail  to  find  the  value  of  the  property  and 
damages  for  its  detention.'^" 
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Since  the  enactment  of  this  law,  says  Reed,  P.  J.,  "The  plain- 
tiff may  now,  at  his  option,  proceed  to  recover  the  property  by  a 
writ  of  retorno  habendo,  with  an  added  clause  of  fieri  facias  as 
to  damages  awarded  and  costs;  and  upon  failure  to  recover  the 
same,  or,  in  the  first  instance,  he  may  issue  execution  for  its 
value,  and  the  damages  awarded  and  costs ;  or  he  may  sue,  in  the 
first  instance,  upon  the  bond  given,  and  recover  thereon  the  value 
of  the  property,  with  damages  and  costs.  The  statute  does  not 
undertake,  however,  to  deprive  the  defendant  of  his  right  to  give 
bond  and  retain  possession  of  the  property  pending  the  action  of 
replevin.  Since  the  plaintiff  and  defendant  are  equally  entitled 
to  a  writ  of  retorno  habendo,  the  title  to  the  property  necessarily 
remains  in  obeyance  during  the  pendency  of  the  action.  *  *  * 
The  delivery  to  the  defendant  does  not  tend  to  prove  title  to  the 
property  in  him,  but,  by  the  exercise  of  the  statutory  right  to  give 
a  counter  bond  and  retain  possession,  he  acquired  a  right  of  pos- 
session pendente  lite  which  the  plaintiff  could  not  lawfully  dis- 
turb." "=» 

a.  Statement. 

The  statement  in  an  action  by  the  plaintiff  on  a  claim  property 
bond  given  by  the  defendant  should  set  forth  the  proceedings  and 
judgment  in  the  replevin.-''^  The  statement  and  affidavit  of  de- 
fense as  originally  filed  or  amended  shall  constitute  the  issues 
without  other  pleadings.'*^ 

b.  Set-off. 

Set-off  may  serve  as  a  good  defense.  While  it  would  not  be  al- 
lowed in  replevin,^''  the  sureties  may  defalk  the  amount  of  a 
counter  claim  against  the  plaintiff  in  the  replevin,  and  may  pur- 
chase a  claim  owing  to  him  for  this  purpose.'^'  Says  Judge  Scott : 
"This  action  is  quite  independent  of  the  replevin,  and  is  not  one, 
the  purpose  of  which  is  to  collect  that  judgment  as  such.  It  is 
for  the  recovery  of  damages  for  breach  of  condition  in  this  bond 

3SSa    Schuckers  v.  Schuckers,  21  Dist.  608. 
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whereby  the  defendant  has  defaulted  in  the  payments  of  his  judg- 
ment, and  in  which  the  measure  of  damages  may  or  may  not  be 
the  amount  of  that  judgment  with  interest.  If,  in  seeking  this 
indemnity,  it  is  proven  he  is  indebted  to  defendant  in  a  counter 
claim  legally  provable,  he  is  indemnified  against  loss  by  the  de- 
fendant when  he  recovers  the  difference  that  may  be  owing."^'" 
Again,  when  the  plaintiff  in  replevin  has  used  a  judgment  in  his 
favor  as  a  set-off  in  another  action  and  has  obtained  a  certificate 
in  his  favor,  he  can  recover  the  amount  of  the  certificate  in  an  ac- 
tion on  the  claim  property  bond  against  the  sureties  as  well  as 
against  the  principal.'*^ 

c.    Liability  of  sureties. 

The  sureties  in  the  claim  property  bond  are  liable  to  the  full 
amount  of  the  penalty  of  their  bond.'"*  In  Miller  v.  Foutz,^^^  the 
court  repudiate  the  idea  that  the  plaintiff  should  recover  the  value 
of  the  goods  only,  and  they  ask : — "Suppose  a  family  picture,  or 
piece  of  plate,  or  (as  this  case  turned  out  in  the  evidence  on  the 
trial)  the  procedure  of  a  farm  for  one  whole  year  unlawfully  taken 
and  detained  by  a  wrongdoer,  shall  the  mere  value  of  the  prop- 
erty be  the  sole  measure  of  damages  ?"  This  reasoning  would  ap- 
ply equally  well  to  the  sureties  in  the  replevin  bond.  There  may 
be  cases,  undoubtedly,  in  which  the  market  or  money  value  of  an 
article  could  not  be  considered  as  an  equivalent  for  its  loss  to  the 
owner,  and  this,  whether  he  be  deprived  of  it  by  writ  of  replevin, 
or  kept  out  of  it  by  the  claim  property  bond.  In  the  former  case, 
we  have  seen,  that  interest  upon  the  value  of  the  article,  when 
taken,  from  the  time  of  taking,  is  the  regular  measure  of  damages, 
where  there  has  been  no  wanton,  vexatious,  oppressive  or  culpable 
conduct,  and  that  the  defendant  is  not  entitled  to  any  special  dam- 
ages he  has  sustained  by  the  interruption  of  his  business,  caused 

360  Snyder  v.  Frankenfield,  4  Dist.  767.  The  court  also  said :  "Plain- 
tiff's suit  is  now  in  assumpsit  upon  a  new  obligation  for  indemnity.  The 
claim  interposed  in  the  aflSdavit  of  defense  is  within  the  exact  language  of 
the  defalcation  act." 
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by  the  replevin.'*^  It  is  difficult  to  discover  any  good  reason  for 
a  difference,  and  perhaps  Miller  v.  Foutz  would  now  be  construed 
as  propounding  the  same  doctrine.^'*  The  omission  to  set  out  in 
the  declaration  the  proceedings  and  judgment  in  the  replevin, 
though  good  cause  for  demurrer,  is  cured  by  verdict.'"^ 

Furthermore  a  surety  in  a  replevin  bond  cannot  set  up  in  his 
affidavit  of  defense  to  an  action  on  the  bond  matters  that  were 
controverted  in  the  replevin  action  and  settled  by  the  verdict  and 
judgment  in  that  case.'*' 

d.    Costs  of  suit,  etc.  in  such  action. 

By  the  act  of  1901  "on  the  final  determination  of  such  action, 
the  property  so  impounded  shall  be  delivered  to  the  party  who 
shall  have  successfully  maintained  his  title  thereto,  and  the 
charges  and  expenses  of  the  storage,  care  or  keep  of  such  prop- 
erty shall  be  assessed  as  costs  of  suit,  and  shall  be  recoverable 
from  the  unsuccessful  party  in  the  same  manner  as  damages  and 
costs  are  now  recoverable  in  an  action  of  replevin."  °°^ 

48.    Costs  in  replevin,  (x) 

The  plaintiff  in  replevin  is  entitled  to  costs  by  the  statute  of 
Gloucester,  where  he  recovers  damages;  and  the  defendant  or 
avowant,  by  statute  7  Hen.  VIII.,  c.  4,  §3,  which,  in  this  respect, 
is  in  force  in  Pennsylvania,'**  and  by  our  own  act  of  assembly, 
which  gives  him  double  costs,  if  the  plaintiff,  in  a  case  of  distress 
for  rent,  become  nonsuit,  discontinue,  or  have  judgment  given 
against  him.'°^  In  taxing  the  costs  under  this  act,  it  should  be  re- 
membered, that  costs  and  fees  are  altogether  different;  costs  be- 
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ing  an  allowance  to  the  party  for  expenses  actually  paid,  or  for 
which  he  is  responsible  to  the  officers  of  the  court,  and  fees  being 
a  compensation  to  the  officers  for  services  due  by  the  party  to 
whom  they  were  so  rendered.  It  is,  therefore,  obvious,  that  the 
question  whether  the  plaintiif  in  replevin  is  bound  to  pay  double 
fees  to  the  officer  employed  by  himself,  is  entirely  different  from 
the  question  whether  he  is  bound  to  pay  his  successful  antagonist 
double  the  amount  of  his  costs  and  charges  laid  out  and  expended 
about  the  suit.  The  rule  is,  that  as  between  a  party  and  the  offi- 
cer, charges  for  services  rendered  to  him  are  fees;  as  between 
the  parties  to  the  cause,  charges  actually  paid  by  the  successful 
party,  or  for  which  he  is  responsible  to  the  officer,  are  costs;  the 
latter  only  being  considered  costs,  of  course,  those  only  are  to  be 
doubled.^'"  Where  the  defendant  has  avowed  for  rent  in  arrear, 
and  there  has  been  an  award  of  arbitrators  in  favor  of  the  avow- 
ant, the  plaintiff,  on  appeal,  is  not  compelled  to  pay  double  costs.°^^ 
If  the  plaintiff  be  non-prossed,  the  defendant  shall  have  his  costs, 
as  in  other  cases.^"  If  there  be  two  defendants,  one  of  whom  is 
acquitted,  he  is  not  entitled  to  costs  ;^'^  for  replevin  is  not  within 
the  statute  8  &  9  Wra.  III.,  c.  11.  If  the  suit  abate,  the  plaintiff 
is  not  liable  for  costs.'^*  If  the  defendant  has  retained  the  goods 
on  a  plea  of  property,  and  afterwards  obtained  a  judgment  upon 
an  award,  for  the  costs,  he  may  recover  them  from  the  surety  in 
the  replevin  bond.^'° 

The  plaintiff  is  entitled  to  full  costs  of  suit  in  replevin  on  a  ver- 
dict for  "six  cents  damages  and  six  cents  costs."^'^  The  plain- 
tiff's right  to  retain  the  property  replevied  depended  on  his  pay- 
ment of  the  price,  which  he  had  tendered  before  suit  was  brought, 
but  was  not  duly  maintained  on  the  trial.     After  the  reversal 


370  See  Musser  v.  Good,  11  S.  &  R.  248;  Shoemaker  v.  Nesbitt,  2  R. 
201. 

371  Hartley  v.  Bean,  i  Miles  168. 

372  Davies  v.  James,  i  T.  R.  371 ;  Mcllvaine  v.  Holland,  5  Harrington 
226. 

373  Ingle  V.  Wordsworth,  3  Burr.  1284.  See  Steele  v.  Lineberger,  72 
Pa.  239. 

374  Smith  V.  Walker,  2  Ld.  Raym.  788. 

375  Tibbal  v.  Gaboon,  10  W.  232;  Balsley  v.  Hoflfman,  13  Pa.  602; 
Krumbhaar  v.  Stetler,  10  G.  G.  12 ;  Ingram  v.  Gox,  5  Dist.  617.  See  Small 
V.  Arnhold,  41  L.  I.  65. 

376  Small  V.  Arnhold,  17  Phila.  256. 
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of  the  judgment  in  his  favor  with  a  venire  de  novo,  by  leave  ob- 
tained, the  plaintiff  paid  into  court  the  price  of  the  property  with 
interest,  and  also  by  leave  the  amount  was  afterward  taken  out  of 
the  court  by  the  defendant.  The  refusal  of  the  first  tender  by 
the  defendant  was  an  error  and  he  was  liable  for  the  costs  be- 
cause he  had  been  in  the  wrong  in  not  accepting  the  money  on  the 
day  appointed.'^'  But  the  plaintiff  in  seeking  to  recover  posses- 
sion without  actual  payment  or  a  tender  duly  maintained  was  not 
in  a  position  to  maintain  his  action  and  was  therefore  liable  to  the 
costs,  and  the  bringing  of  the  money  into  court  after  the  first 
trial  carried  with  it  the  liability  of  costs  accrued  to  that  time.*'* 

When  the  verdict  is  for  the  plaintiff  for  the  title  to  a  portion 
of  the  property,  and  for  the  defendant  for  the  remainder,  each 
party  is  regarded  as  prevailing,  and  therefore  entitled  to  his  full 
legal  costs,''^  but  in  replevin  of  a  distress  for  rent,  if  the  plaintiff 
recovers  a  judgment  for  any  part  of  the  goods,  the  defendant 
must  bear  the  whole  costs.^'°  When  a  verdict  is  recovered  against 
one  of  two  or  three  defendants  and  in  the  others'  favor,  the  plain- 
tiff is  not  entitled  to  costs.**^  When  a  counter  bond  is  given  and  a 
verdict  is  rendered  for  the  plaintiff  for  damages,  costs  follow  by 
virtue  of  the  statute,  even  though  the  court  directs  the  entry  of 
judgment  without  costs. ^'^ 

To  entitle  a  landlord  to  double  costs  under  the  act  of  1772,^*^ 
the  judgment  in  his  recovery  must  be  for  the  full  amount  claimed 
in  the  avowry,^**  including  witness  fees,  supreme  court  costs,  con- 
stable's costs  of  levy  and  distress,  appraisement,  advertising  and 
watchman.**^  But  treble  damages  cannot  be  allowed  under  the 
act  of  1779,^*°  for  issuing  replevin  on  goods  in  custody  of  the 
law  on  a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 

SJI    Summerson  v.  Hicks,  134  Pa.  566,  and  142  Pa.  344. 

378  Ibid 

379  Williams  v.  Taylor,  4  Pa.  J.  L.  Rep.  55.    See  Shoemaker  v.  Shoe- 
maker, 4  Dist.  398. 

380  Park  V.  Holmes,  147  Pa.  497 ;  Scott  v.  McEwen,  2  Phila.  176. 

381  Ramsdell  v.  Owens,  12  C.  C.  416;  Kline  v.  Blaine,  14  Luz.  L.  R. 

151. 

382  Shoemaker  v.  Shoemaker,  4  Dist.  398. 

383  March  21,  i  Sm.  L.  372,  4  Purd.  §2,  p.  4131. 

384  Prescott  V.  Otterstatter,  85  Pa.  534. 
38s    McLean  v.  McCaffrey,  16  Phila.  35. 

386    April  3,  I  Sm.  L.  47o,  4  P"rd.  §4,  p.  4136. 
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defense  unless  there  be  an  averment  of  their  amount  in  the  state- 
ment.''^ 

Lastly,  the  sureties  in  a  replevin  bond  are  liable  under  the  clause 
that  the  suit  shall  be  prosecuted  with  effect  for  the  costs  of  the 
suit  if  the  plaintiff  fail  in  his  action.'" 

49.  New  triaL 

On  motion  for  a  new  trial  in  replevin  an  amendment  striking 
out  parties  defendant  will  not  be  allowed."" 

50.  Supersedeas. 

When  judgment  has  been  entered  in  a  writ  of  replevin  for 
want  of  a  sufficient  affidavit  of  defense,  and  an  appeal  has  been 
taken  by  the  defendant  to  an  appellate  court,  which  is  a  super- 
sedeas in  that  case,  proceedings  in  a  suit  by  the  plaintiff  on  the  de- 
fendant's counter  bond  will  be  stayed  pending  a  determination  of 
his  liability  by  the  appeal.'"" 

II.    To  Recover  Goods  Distrained  by  Landlord. 

51.  Act  of  177a.  (y) 

Since  the  act  of  1772  replevin  has  been  the  proper  remedy  for 
a  third  person  to  use  whose  goods  have  been  improperly  distrained 
by  a  landlord  for  rent  due  by  a  tenant;  and  if  the  owner  has 
knowledge  of  the  distraint,  replevin  has  been  the  only  remedy.'"* 
He  can  not  refuse  to  bring  replevin  and  then  have  an  action  of 
trespass  after  the  sale  against  the  landlord  who  has  proceeded 
regularly.'"^  Nor  is  his  right  to  the  remedy  affected  by  the  non- 
issue  of  the  writ  of  replevin  until  after  the  expiration  of  five 

y    S  Vale  14994;  8  Vale  23080. 

387  Clements  v.  Dempsey,  7  Super.  Ct.  52. 

388  Phillips  V.  Hyde,  i  Dall.  439;  Neville  v.  Williams,  7  W.  421;  Tib- 
bal  V.  Cahoon,  10  W.  232;  Balsley  v.  Hoffman,  13  Pa.  602;  Krumbhaar  v. 
Stetler,  10  C.  C.  12;  Ingram  v.  Cox,  s  Dist.  617. 

389  Shreck  v.  Bittles,  19  Dist.  734. 

390  Commonwealth  v.  Hays,  19  Dist.  438. 

391  Adams  v.  Lacomb,  l  Dall.  440;  Bonsall  v.  Comly,  44  Pa.  442; 
Kams  V.  McKinney,  74  Pa.  387;  Thomas  v.  Baner,  6  Dist.  177;  Starr  v. 
Simon,  9  C.  C.  15 ;  8  Vale  23070. 

392  Easterly  Mach.  Co.  v.  Spencer,  147  Pa.  466;  Thomas  v.  Baner,  6 
Dist.  177;  Lengert  Co.  v.  Bellevue  B.  &  L.  Ass'n,  15  Super.  Ct  380. 
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years  from  the  date  of  the  distress.'*^    Indeed,  goods  distrained 
for  rent  may  be  replevied  any  time  before  their  actual  sale.'"* 

52.    What  is  a  distress. 

Before  going  farther  a  distress  may  be  explained.  It  is  made 
by  entering  upon  the  premises,  and  seizing  any  piece  of  furniture 
or  other  chattel  distrainable,  saying,  at  the  same  time,  that  you 
seize  that  in  the  name  of  all  the  chattels  upon  the  premises,'®" 
and  stating  particularly  the  cause  of  the  distress.  A  distress  for 
rent,  to  which  these  observations  will  be  confined,  is  made  either 
by  the  landlord  in  person,  or  by  some  person  deputed  by  him,  by 
warrant,  or  upon  a  parol  authority  ;'"*  this  bailiff,  agent  or  attor- 
ney in  fact  need  not  be  a  constable  or  other  officer,'®^  nor  need  his 
authority  be  in  writing.'®^  It  seems,  he  cannot  distrain  unless 
some  definite  or  certain  rent  is  reserved  f^'  therefore,  where  the 
agreement  was,  that  the  lessee  should  pay  no  rent,  provided  he 
made  certain  repairs,  and  the  value  of  the  repairs  was  uncertain, 
it  was  held,  that  the  landlord  could  not  distrain  ;*""  so,  when  the 
rent  was  to  be  paid,  by  "taking  care  of  the  grain  on  the  place, 
and  keeping  out  the  cattle."*"^  Although  the  owner  may  recover 
in  an  action  for  use  and  occupation,  yet,  unless  he  can  prove  a 
demise  at  a  certain  rent  reserved,  he  cannot  distrain;  and  in  an 
action  of  trespass  against  his  bailiff,  he  cannot  justify  by  evidence 
of  the  annual  value  of  the  premises.  The  mere  warrant  of  a 
landlord  is  no  justification  to  a  bailiff,  although  he  be  a  constable 
or  sheriff.*"^  The  assignee  of  the  lessee  stands  on  the  same  foot- 
ing, with  regard  to  distress,  as  the  lessee.*"'    Rent  may  be  payable 

393  Bair  v.  Warfel,  5  Lane.  L.  Rev.  8i. 

394  Lardner  v.  Mutual  Life  Ins.  Co.,  32  W.  N.  C.  62;  Starr  v.  Simon, 
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396  Franciscus  v.  Reigart,  4  W.  98,  477 ;  Jones  v.  Gundrim,  3  W.  &  S. 
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403  Jones  V.  Gundrim,  3  W.  &  S.  531- 
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in  advance  by  contract,  and  may  be  distrained  for,  or  will  entitle 
a  landlord  to  a  lien  against  an  execution,  under  the  statute.*"* 
After  seizure,  an  inventory  should  be  taken  of  the  distrainable 
goods  upon  the  premises,  a  copy  whereof,  with  notice  of  the  dis- 
tress and  the  cause  of  such  taking,  should  be  left  at  the  mansion- 
house,  or  other  most  notorious  place  on  the  premises,  charged 
with  the  rent  distrained  for.*"' 
S3.    Can  only  be  for  rent,  (z) 

A  covenant  that  relates  to  the  use  of  the  premises,  but  not  to 
the  payment  to  the  lessor  for  the  use,  does  not  give  the  right  to 
distrain.*""  Distress  can  be  employed  as  a  remedy  only  for  the 
recovery  of  what  is  properly  rent  and  is  thus  reserved.*"'  A 
covenant  standing  alone  to  pay  water  rent  is  a  covenant  to  pay  to 
the  party  entitled  and  cannot  be  enforced  by  distress.*"*  A  cove- 
nant not  to  engage  in  another  business  on  the  premises  under  a 
penalty  to  be  paid  in  the  nature  of  rent  in  monthly  installments  is 
a  mere  personal  covenant  for  the  payment  not  of  a  rent  but  of  a 
penalty,  to  which  the  incident  of  distress  is  not  attached.*"' 

On  the  other  hand  if  a  lease  reserves  a  fixed  rent  and  an  addi- 
tional rent  for  improvements  made  by  the  lessor,*'^"  or  for  steam 
heat  to  be  furnished  in  addition  to  rent*^^  the  lessor  can  distrain 
for  such  additional  rent  and  likewise  a  covenant  to  pay  the  gas 
bill  makes  them  a  part  of  the  rent  for  which  the  lessor  can  dis- 
train.*^^  A  coal  mine  and  the  miners'  houses  on  the  land,  though 
demised  by  separate  leases,  constitute  but  one  demise  to  which  the 
remedy  by  distress  is  attached.*^* 

z    s  Vale  15000. 

404  Beyer  v.  Fenstermacher,  2  Wh.  95;  Anderson's  Appeal,  3  Pa.  218. 
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54.  What  may  be  distrained,  (aa) 

By  the  common  law,  nothing  could  be  distrained  for  rent  which 
could  not  be  returned  in  as  good  plight  as  when  distrained ;  there- 
fore, fruits,  sheaves  of  corn,  &c.,  could  not  be  distrained.*"  But 
by  the  act  of  1772,*^°  it  has  been  declared  lawful  to  take  as  a 
distress,  for  arrears  of  rent,  any  cattle  or  stock,  feeding  or  de- 
pasturing upon  all  or  any  part  of  the  premises  demised ;  and  all 
sorts  of  corn,  grass,  hops,  roots,  or  other  products  growing  there- 
on, and  to  appraise,  sell,  or  otherwise  dispose  of  the  same,  in  the 
same  manner  as  other  goods  may  be  seized  and  disposed  of.  And 
the  purchaser  of  such  products  shall  have  free  egress  and  regress 
to  and  from  the  same,  when  growing,  and  when  ripe,  to  cut, 
gather  and  carry  away  the  same. 

55.  Exceptions. 

There  are,  likewise,  exceptions  at  common  law,  in  favor  of  the 
tenant  himself,  such  as  things  in  immediate  use,  as  an  axe,  spade, 
or  stocking-loom  in  actual  use,  which  cannot  be  taken  away  with- 
out a  breach  of  the  peace.*^*  Nor  can  a  distress  be  made  upon  a 
horse  on  which  a  man  rides,  when  he  is  taken  sick,  from  home, 
though  it  may  on  a  led  horse ;  nor  on  money  out  of  a  bag,  nor  on 
the  tools  of  a  man's  trade,  nor  on  beasts  of  the  plough,  nor  any- 
thing belonging  to  it,  while  there  are  other  goods  or  beasts,  ani- 
malia  otiosa,  which  may  be  distrained.  It  is  here  implied,  that 
beasts  of  the  plough  are  only  those  that  draw  the  plough  ;*"  horses 
drawing  a  cart  may  be  distrained  but  cattle  distrained  cannot  be 
worked  or  used,  unless  it  be  necessary  for  the  owner's  benefit,  as 
to  milk  a  cow,  &c.*"  Things  in  which  a  man  has  no  valuable 
property  cannot  be  distrained,  as  dogs,*"  conies,  and  animals  feroe 

aa    5  Vale  15000. 
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naturoe,*^"  but  deer,  &c.,  kept  for  profit  in  an  inclosed  park,  are 
distrainable.*^^  Goods  seized  by  a  sheriff  under  a  writ  of  re- 
plevin, but  left  on  the  premises,  are  not  liable  to  be  distrained  for 
rent.*^^  Lastly,  things  attached  to  the  freehold  cannot  be  dis- 
trained, as  windows,  doors,  mill-stones,  and  the  like;  neither  are 
such  things  liable,  if  detached  from  the  freehold  for  a  temporary 
purpose,  as  the  sash  of  a  window,  to  be  cleaned  or  repaired,  or  a 
mill-stone  thrown  out  for  the  purpose  of  being  picked.*^'  The 
provisions  of  the  exemption  laws  have  been  already  described.*"* 
Generally  speaking,  whatever  chattels  are  found  on  the  prem- 
ises are  liable  to  be  distrained  for  rent.  "He  who  permits  his 
goods  to  be  and  remain  in  the  hands  of  a  tenant  on  the  demised 
premises  does  so  at  the  risk  that  they  may  be  distrained  where 
rent  becomes  due  as  stipulated  in  the  lease."*""  That  a  stranger's 
goods  are  so  liable,  is  one  of  the  early  doctrines  of  the  common 
law,  which  it  transcends  judicial  power  to  abrogate;*"*  still,  as  the 
reason  on  which  it  was  founded  have  long  since  ceased,  courts  of 
justice  are  extending  the  privileges  of  exemption,  to  meet  the  ex- 
igencies of  the  present  day.*"^  The  rule  may  be  thus  stated: 
"Where  the  tenant  in  the  course  of  his  business  is  necessarily  put 
in  possession  of  the  property  of  those  with  whom  he  deals,  or  of 
those  who  employ  him,  such  property,  although  upon  the  demised 
premises,  is  not  liable  to  distress  for  rent  due  thereon  from  the 
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tenant."*''*  Thus,  for  the  sake  of  trade  and  commerce,  certain  arti- 
cles belonging  to  strangers  have  been  privileged;  as,  goods  on  a 
wharf  belonging  to  a  stranger;*^*  goods  in  possession  of  a  fac- 
tor;*^"  goods  on  storage  ;*^^  goods  sent  to  an  auction-store  for 
sale  ;*''  a  horse  in  a  smith's  shop,  goods  with  a  carrier,  com  sent 
to  a  mill  or  market,  pledges,  things  delivered  to  persons  exercising 
their  trades,  as  cloth  in  a  tailor-shop,  and  cattle  of  a  stranger  on 
the  premises  without  his  consent,  fault  or  negligence,  and  goods 
of  a  principal  in  the  hands  of  a  factor.*^'  But  it  was  held,  that  a 
carriage  at  a  livery-stable  might  be  distrained  by  the  lessor,  as  it 
was  there  by  agreement;  otherwise,  if  it  be  at  a  tavern,  as  it  is 
there  by  law.*^*  The  exemption  of  goods  at  an  inn  from  dis- 
tress, being  of  the  first  necessity,  led  to  the  exemption  of  things 
privileged,  for  the  encouragement  of  trade,  before  the  reason 
which  gave  birth  to  it  was  understood,  and  the  first  thing  which 
presented  itself  was  laid  hold  of,  for  an  explanatory  principle; 
but  experience  has  made  it  evident,  that  there  is  a  better  one  than 
that,  which  assumes  the  innkeeper's  obligation,  viz.,  public  con- 
venience, which  is  broad  enough  to  cover  the  whole  ground  on  this 
principle. 

A  boarding-house  cannot  be  distinguished  from  an  inn,  as  to 
exemption  of  the  boarder's  goods,  and  no  reason,  therefore,  ex- 
ists for  withholding  the  protection  of  the  modern  principle  from 
the  inmates  of  a  boarding-house.*''  Only  such  goods  however  are 

428  Karns  v.  McKinney,  74  Pa.  387;  Riddle  v.  Welden,  s  Wh.  9; 
Bevan  v.  Crooks,  7  W.  &  S.  452;  Briggs  v.  Large,  30  Pa.  287;  Korson  v. 
Nixon,  45  Super.  Ct.  343. 

429  Thompson  v.  Maskiter,  i  Bing.  283. 

430  Oilman  v.  Elton,  3  Brod.  &  Bing.  75 ;  Howe  Machine  Co.  v.  Sloan, 
6  W.  N.  C.  26s. 

431  Brown  v.  Sims,  17  S.  &  R.  138;  Briggs  v.  Large,  30  Pa.  287.  But 
the  fact  that  the  party  was  a  commission  merchant,  must  be  shown.  Bevan 
V.  Crooks,  7  W.  &  S.  452. 

432  Himely  v.  Wyatt,  i  Bay  102;  Brown  v.  Arundell,  10  C.  B.  54;  Wil- 
liams V.  Holmes,  8  Exch.  861. 

433  3  Bl.  Com.  8 ;  Finden  v.  McLaren,  6  Q.  B.  891 ;  Matthias  v.  Mes- 
nard,  2  C.  &  P.  3S3;  Brown  v.  Shevil,  2  Ad.  &  E.  138;  Manro  v.  Botelor, 
2  Cr.  C.  C.  372. 

434  Parsons  v.  Gingell,  4  C.  B.  545. 

435  Riddle  v.  Welden,  5  Wh.  14;  Beall  v.  Beck,  3  Cr.  C.  C.  666. 
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exempt  as  are  in  his  use  as  a  boarder;*'*  and  his  plea  must  aver 
possession  of  the  goods  at  the  time  of  the  distress.*"  A  constable 
who,  at  the  instance  of  the  lessor  of  a  hotel,  breaks  into  the  room 
of  a  boarder  and  seizes  and  sells  for  rent  a  piano  belonging  to 
him,  is  liable  in  trespass.*" 

56.  Fixtures  and  furniture. 

Fixtures  which  the  tenant  has  no  right  to  remove  cannot  be 
distrained,  but  those  which  are  but  slightly  attached  and  can  be 
removed  without  destroying  their  character  are  distrainable.*'* 
Of  course  furniture  can  be  distrained  if  belonging  to  the  tenant ; 
the  controversy  relating  to  it  usually  rages  over  the  question  of 
ownership.**"  The  principle  is  broad  enough  to  include  the  fur- 
niture used  by  a  boarding-house  keeper  in  her  boarding-house,**'^ 
even  though  the  furniture  be  leased,  and  at  the  time  of  the  dis- 
tress a  subtenant  was  in  possession.**^ 

57.  Goods  of  stranger,  (bb) 

The  goods  of  a  stranger,  not  in  a  leased  house,  but  temporarily 
on  the  sidewalk  in  course  of  a  removal  to  a  wagon,  cannot  be  dis- 
trained for  rent  due  by  the  lessee.**^  And  if  the  goods  of  a 
stranger,  once  on  the  premises  are  distrained  after  their  removal, 
the  landlord  is  liable  in  trespass.*** 

58.  Goods  of  subtenant,  (cc) 

A  landlord  who  demises  a  farm  for  a  rent  in  kind  deliverable 
in  the  bushel  has  no  such  interest  in  the  grain  in  the  sheaf  as 
will  support  replevin.**^  It  lies  however  by  a  landlord  against  his 
tenant  for  straw  removed  from  his  farm  contrary  to  the  terms 

bb    5  Vale  15003. 
cc    S  Vale  15000. 

436  Jones  V.  Goldbeck,  8  W.  N.  C.  533.  The  rest  may  be  distrained. 
Ibid. 

437  Erb  V.  Sadler,  8  W.  N.  C.  13. 

438  Oliver  v.  Wheeler,  26  Super.  Ct.  5. 

439  Furbush  v.  Chappell,  105  Pa.  187. 

440  Fidelity  Trust  Co.  v.  Cook,  25  Super.  Ct.  142;  Pickering  v.  Breen, 
31  Super.  Ct.  280;  Walsh  v.  Phila.  Bourse,  32  Super.  Ct.  348. 

441  Myers  v.  Esery,  134  Pa.  177;  Wetherill  v.  Gallagher,  217  Pa.  635. 

442  Weidman  v.  Ricker,  44  Super.  Ct.  85.  affg.  18  Dist.  537. 

443  Pickering  v.  Breen,  22  Super.  Ct.  4. 

444  Murphy  v.  Rementer,  15  Lane.  L.  Rev.  270. 

445  Price  V.  Wright,  4  Lane.  Bar  32. 
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of  the  lease.**"  But  goods  in  possession  of  a  tenant  which  are 
seized  by  a  sheriff  are  not  subject  to  distrss  by  a  landlord  though 
they  may  be  still  on  the  premises.**^ 

The  goods  of  a  subtenant  may  be  distrained  for  the  tenant's 
rent,  even  though  the  latter  has  sufficient  goods  on  the  premises 
to  satisfy  the  debt.**'  And  the  goods  of  one  who  entered  under 
the  lessee  are  liable  to  be  distrained  for  the  rent  reserved  though 
he  hold  over  after  the  determination  of  the  lease.**"  But  after  a 
subletting  and  a  surrender  by  the  original  tenant,  the  goods  of  the 
subtenant,  who  remains  in  possession,  are  not  liable  for  distress 
for  rent  due  by  a  new  tenant  who  holds  directly  from  the 
owner. *^''  A  landlord's  right  of  distress  is  good  against  the  hold- 
ers of  warrants  for  iron  issued  by  a  warehouse  company  which 
has  sublet  a  part  of  the  leased  land  of  a  furnace  company  and 
built  thereon  a  warehouse  in  which  the  iron  is  stored.*^^ 

59.  Goods  of  tenant's  wife. 

The  goods  of  the  tenant's  wife  on  the  demised  premises  may  be 
distrained  for  rent,  nor  is  she  entitled  as  against  the  landlord  to 
the  benefit  of  the  $300  exemption  law.  She  is  no  stranger  to  the 
lease,  for  she  is  one  of  the  tenants  under  it.*°^  "Her  relation  to 
her  husband  makes  her  so,  she  participates  in  the  benefits  of  the 
lease,  and  there  is  no  sufficient  reason  for  saving  her  from  liability 
for  its  burdens."*^'  But  if  her  goods  have  been  removed  from 
the  premises  they  cannot  be  followed  by  her  husband's  landlord 
and  a  distress  levied  thereon  for  rent  in  arrears  for  the  reason 
that  she  was  a  stranger  to  the  lease.*^* 

60.  Statutory  exemptions,  (dd) 

Exemptions  from  distress  have  been  extended  by  statute.  The 
act  of  1849*^^  exempts  the  goods  of  the  debtor  and  his  family  to 

dd   s  Vale  15006,  15011. 

446  Donnon  v.  Moore,  i  Chester  65;  Hunt  v.  Scott,  3  C.  C.  411. 

447  Skiles  V.  Sides,  i  Super.  Ct.  15. 

448  Smoyer  v.  Roth,  13  At.  191 ;  Jimison  v.  Reifsneider,  97  Pa.  136. 

449  Whiting  V.  Lake,  91  Pa.  349. 

450  Wessel  V.  Johnson,  129  Pa.  173. 

451  Am.  Pig  Iron  Co.  v.  Sinnemahoning  Iron  &  Coal  Co.,  205  Pa.  403. 

452  Swaney  v.  Doument,  44  Super.  Ct.  49. 

453  Orlady,  P.  J.,  Ibid.  52. 

454  Ball  V.  Penn,  10  Super.  Ct.  544;  Baldwin  v.  Peiffer,  16  Lane.  L. 
Rev.  251;  Baer  v.  Kuhl,  8  Dist.  389. 
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the  extent  of  $300;  the  act  of  1869*"  all  sewing  machines  be- 
longing to  seamstresses  and  those  used  and  owned  by  private 
families;  the  act  of  1876*°'  leased  or  hired  pianos,  melodeons  and 
organs;  the  act  of  1895*°'  all  sewing  and  typewriting  machines 
leased  or  hired;  the  act  of  1899*""  soda  water  apparatus  and  ap- 
purtenances ;  the  act  of  1909""  "all  electric  motors,  electric  fans 
or  dynamos  and  all  water  apparatus  and  appurtenances  thereto" 
leased  or  hired. 

Notwithstanding  the  liberalizing  of  the  old  rule  it  has  been 
held  that  the  goods  of  a  stranger  in  the  tenant's  possession  as  a 
matter  of  favor  and  without  hire  are  not  exempt  from  distress.**^ 
Likewise  a  tenant's  goods  purchased  at  sheriff's  sale  which  re- 
main for  an  unreasonable  time  after  the  sale  on  the  premises, 
may  be  distrained  by  the  landlord  for  rent.*"''  Yet  more  recently 
it  has  been  held  that  a  sheriff's  vendee  of  goods  stored  in  a  leased 
building  has  a  reasonable  time  to  remove  them  after  the  sale, 
which  is  "the  time  required  to  move  them  with  diligence  in  the 
ordinary  and  usual  manner  of  moving  such  goods."*°^  Goods  in- 
trusted to  an  agent  to  be  sold  on  commission  are  not  liable  to  dis- 
tress for  rent  due  by  the  agent,***  and  a  landlord  who  distrains  on 
them  knowing  they  belong  to  a  third  party  is  liable  in  trespass.*" 
But  goods  "consigned"  on  "commission"  with  no  right  to  reclaim 
them  are  liable  to  distress.*"'  Cattle  also  received  by  a  tenant  for 
agistment  cannot  be  distrained  for  the  rent  of  the  premises.*" 

455  Act  April  9,  §1,  P.  L.  533.  2  Purd.  §4,  p.  2x75. 

456  Act  April  17,  §1,  P.  L.  60,  2  Purd.  §8,  p.  2x75- 

457  Act  May  13,  §1,  P.  L.  171,  2  Purd.  §11,  p.  2x76. 

458  Act  June  25,  §1,  P.  L.  282,  2  Purd.  §10,  p.  2175. 

459  Act  April  28,  §1,  P.  L.  117,  2  Purd.  §X2,  p.  2176. 

460  Act  May  3,  §1,  P.  L.  407.  5  Purd-  §§i.  2,  p.  5631. 

461  Page  V.  Middleton,  118  Pa.  546. 

462  Booth  V.  Hoenig,  7  Dist.  529. 

463  Stern  v.  Stanton,  184  Pa.  468. 

464  Howe  Sewing  Machine  Co.  v.  Sloan,  87  Pa.  438;  Page  v.  Middle- 
ton,  118  Pa.  546;  5  Vale  15005. 

465  Brown  v.  Stackhouse,  155  Pa.  582 ;  Easterly  Machine  Co.  v.  Spencer, 
8  Lane.  L.  Rev.  341 ;  Toledo  Tinware  Mfg.  Co.  v.  Duff,  15  Super.  Ct.  383 ; 
Clothier  v.  Braithwaite,  22  Super.  Ct.  521 ;  Wanamaker  &  Brown  v.  Carter, 
22  Super.  Ct.  625 ;  Thomas  v.  Baner,  6  Dist.  X77. 

466  Dorsch  V.  Lea,  18  Super.  Ct  447. 

467  Cadwalader  v.  Tindell,  20  Pa.  422 ;  Sewing  Machine  Co.  v.  Sloan, 
87  Pa.  438;  Bare  v.  Wenrick,  17  Dist.  279. 
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61.  Distraint  of  goods  off  the  premises,  (ee) 

The  foregoing  rules  apply  to  goods  found  on  the  premises.*'* 
But  goods  distrained  off  the  premises,  by  the  landlord,  not  be- 
longing to  the  tenant,  may  be  recovered  by  the  owner;  if,  how- 
ever, no  actual  damage  be  proved,  and  the  mistake  were  a  natural 
one,  the  jury  should  limit  the  compensation  to  the  amount  actually 
proved.*"' 

62.  Fraudulent  or  clandestine  removaL 

The  meaning  of  the  words  "fraudulent  or  clandestine,"  applied 
to  the  removal  of  the  goods,  in  the  act  of  1772,  has  been  the  sub- 
ject of  judicial  examination.  A  removal  of  the  goods  in  the  night, 
is,  in  itself,  clandestine,  and  sufficient  evidence  of  fraud ;  and  re- 
movals may  be  fraudulent,  although  by  day ;  but  where  there  is  no 
evidence  of  more  than  a  simple  removal  in  the  daytime,  without 
the  knowledge  of  the  landlord,  the  law  will  not  suffer  fraud  to  be 
presumed.  The  tenant  is  not  bound  to  give  notice  of  his  inten- 
tion to  remove,  nor  is  he  bound  not  to  remove  them;  it  is  the 
landlord's  business  to  be  vigilant.*'"  Previously  to  the  act  of 
1825,  even  a  fraudulent  removal,  before  the  rent  was  due,  gave 
the  landlord  no  right  to  follow  them,  after  it  became  due,  and 
to  distrain  them  within  thirty  days  from  the  time  of  their  re- 
moval;*'^ to  remedy  this  serious  mischief,  the  latter  act  was 
passed,  which,  in  this  respect,  affords  sufficient  protection  to  the 
landlord.  The  right  of  pursuing  goods  is,  however,  confined  to 
the  goods  of  the  lessee  or  his  assignee  •,"^  those  of  strangers  can 
be  distrained  for  the  rent  of  the  tenant  only  while  they  are  actu- 
ally upon  the  premises;*'^  though  even  under  the  act,  if  the  re- 
moval be  open  and  notorious,  the  fact  of  there  being  no  notice  to 
the  landlord,  does  not  make  it  fraudulent.*'* 

ee    5  Vale  15007,  15008. 

468  Blanche  v.  Bradford,  38  Pa.  344;  Adams  v.  LaComb,  i  Dall.  440; 
Sleeper  v.  Parrish,  7  Phila.  247;  Swaney  v.  Daumont,  44  Super.  Ct.  49,  52. 

469  Scott  V.  McEwen,  2  Phila.  176. 

470  Grace  v.  Shively,  12  S.  &  R.  217;  Hoops  v.  Crowley,  12  S.  &  R. 
219  n ;  Purf el  v.  Sands,  i  Ash.  120 ;  Morris  v.  Parker,  i  Ash.  187 ;  Grant's 
Appeal,  44  Pa.  477- 

471  Ibid. ;  Jackson's  Appeal,  3  Montg.  96;  Jackson  v.  MuUer,  9  At.  306; 
Hays  V.  Rinker,  18  Dist.  539. 

473    Jones  V.  Gundrim,  3  W.  &  S.  35 1- 

473  Adams  v.  LaComb,  i  Dall.  440. 

474  Purfel  V.  Sands,  i  Ash.  120. 
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The  statute  permitting  the  landlord  to  distrain  goods  that  have 
been  removed  in  a  fraudulent  or  clandestine  manner  of  course 
does  not  apply  to  a  removal  with  the  landlord's  consent.*'*  Nor 
can  a  distraint  be  founded  on  the  tenant's  intention  to  remove  his 
goods  i"^  nor  can  his  subsequent  removal  of  them  be  made  to  re- 
late back  to  the  date  of  the  formation  of  the  intent  ;*''  nor  can 
they  be  distrained  after  a  period  of  thirty  days  from  their  re- 
moval.*'* An  express  waiver  that  "all  the  personal  property  upon 
said  premises,  and  for  thirty  days  after  removal  of  same,  shall 
be  liable  to  distress  for  rent  in  arrears,  and  the  lessee  hereby 
waives  the  benefit  of  any  and  all  laws  exempting  property  from 
levy  and  sale"  will  effectually  bind  property  whether  off  or  on 
the  leased  premises  seized  on  execution  issued  on  a  judgment  ob- 
tained for  rent  in  arrears.*'*  And  should  a  lease  provide  that 
if  goods  are  at  any  time  removed  while  rent  is  in  arrear  they  may 
be  followed  and  distrained,  and  a  lessee  should  ship  his  goods 
in  the  daytime  on  a  railroad,  the  lessor  might  distrain  them.*'" 
But  if  a  lease  contain  no  such  provision  in  order  that  this  partic- 
ular privilege  of  following  the  goods  off  the  premises  may  be 
exercised,  it  must  appear  that  the  prescribed  conditions  exist,  a 
fradulent  or  clandestine  removal  of  the  tenant's  goods.*'^  The 
law  is  as  well  understood  that  the  landlord  cannot  follow  his  ten- 
ant's goods  whenever  there  has  been  a  bona  fide  sale.**^  Lastly 
an  agreement  that  goods  shall  be  liable  to  distress  for  thirty  days 
after  removal  from  the  premises  though  valid**'  only  applies  to  a 
removal  during  the  tenant's  lifetime.*'* 

63.    Should  be  for  entire  rent  due. 
The  whole  rent  due  ought  to  be  distrained  for  at  once,  and  not 

475  Baer  v.  Kuhl,  8  Dist  389. 

476  Klein  v.  McFarland,  5  Super.  Ct.  no.  See  Goodwin  v.  Sharkey, 
80  Pa.  149. 

477  Ibid. 

478  Clifford  V.  Beems,  3  W.  246;  Hays  v.  Rinker,  18  Dist  539. 

479  Jenkins  v.  Stone,  14  Montg.  29. 

480  Gold  V.  Gleason,  43  Pitts.  L.  J.  10.  See  also  Dinner  v.  McAn- 
drews,  10  Dist.  221. 

481  Owens  V.  Shovlin,  116  Pa.  371;  Sargent  v.  Matchett,  20  W.  N. 
C.  96. 

482  Jackson's  Appeal,  3  Montg.  96. 

483  Dinner  v.  McAndrews,  10  Dist.  221 ;  Gold  v.  Gleason,,  43  Pitts.  L. 
J.  10.  See  Schenle/s  Appeal,  70  Pa.  98. 

484  Gandy  v.  Jackson,  3  Dist.  411. 
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a  part  at  one  time  and  a  part  at  another ;  but  if  a  distress  made 
for  the  whole,  turn  out  to  be  insufficient,  either  from  the  circum- 
stance of  not  finding  a  sufificient  distress  on  the  premises,  or  mis- 
taking the  value  of  the  property  seized,  a  second  distress  may  be 
made  to  supply  the  deficiency.  The  distress  must  be  made  for  the 
precise  sum  due,  and  the  landlord  cannot  add  interest  to  the  ar- 
rears of  the  rent.**®  If  the  distress  be  excessive,  the  remedy  is 
by  special  action  on  the  statute  of  Marlebridge.*'®  If  made  when 
no  rent  is  in  arrear,  the  tenant  can  recover  in  damages  double  the 
value  of  the  goods  distrained,  and  full  costs,  under  the  act  of 
1772.  This  provision,  however,  does  not  prevent  the  aggrieved 
party  from  bringing  an  action  at  common  law,  for  entering  his 
close,  &c.,  in  which  he  may  recover  beyond  that  sum  in  dam- 
ages.**' An  action  on  this  statute  cannot  be  joined  with  trover 
for  the  goods  taken.***  If  the  landlord  distrain,  after  tender,  the 
tenant  may  make  rescous  of  the  goods  distrained,  and  maintain 
trespass  for  the  injury  inflicted.  But  upon  any  pound-breach  or 
rescous  of  goods  legally  distrained,  the  party  grieved  may,  in  a 
special  action  on  the  case,  recover  treble  damages  and  costs 
against  the  offender.*** 

A  lease  on  a  single  consideration  for  the  whole  term,  although 
payable  in  periodical  installments,  constitute  an  entire  contract, 
and  a  lessor  has  no  right  to  distrain  for  rent  if  the  contract  has 
been  only  partly  performed  on  his  part,  unless  complete  per- 
formance has  been  waived  or  prevented  by  the  lessee.*'" 

If  rent  is  payable  quarterly  or  at  other  stated  intervals  in  ad- 
vance, the  tenant  has  the  whole  of  the  first  day  of  each  succeeding 
quarter  or  other  period  in  which  to  make  payment,  a  distress 
therefore  made  on  the  first  day  of  such  interval  is  premature.**^ 

64.    Mode  of  making  distress.(ff) 
The  landlord  cannot  break  open  the  outer  door  of  the  house  to 

ff     5  Vale  15011. 

48s    Sparks  v.  Garrigues,  i  Binn.  153. 

486  Rob.  Dig.  170,  176. 

487  Rees  V.  Emerick,  6  S.  &  R.  286. 

488  Smith  V.  Meaner,  16  S.  &  R.  376. 

489  Act  of  1772.  §2,  I  Sm.  L.  370,  2  Purd.  §17,  p.  2182. 

490  Block  V.  Dowling,  7  Dist.  261 ;  McClurg  v.  Price,  59  Pa.  420. 

491  Heere  v.  Reynolds,  18  Dist.  380;  Ellis  v.  Rice,  195  Pa.  42;  Mc- 
Kinney  v.  Reader,  6  W.  34;  Beyer  v.  Fenstermacher,  2  Wh.  95. 
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make  a  distress;*®*  or  unlock  the  outer  door  with  a  key,"^  nor 
enter  a  tenant's  apartment  through  a  cellar  and  thence  by  remov- 
ing boards  from  the  floor  ;*°*  nor  can  a  distraint  be  made  on  Sun- 
day ;*"'  nor  can  he  break  open  or  throw  down  gates  or  inclosures, 
for  that  purpose.  But  he  may  enter  an  open  door  or  window, 
and  if  he  have  entered  the  house,  he  may  break  open  an  inner 
door,  &c.*°°  The  distress  must  be  made  in  the  daytime,*®'  and  on 
the  demised  premises,*®'  except  the  property  has  been  clandestine- 
ly removed  therefrom,  to  prevent  the  landlord  from  distraining,  in 
which  case,  he  is  empowered  by  the  act  of  1772  to  distrain  the 
chattels  so  removed,  wherever  they  may  be  found,  at  any  time 
within  thirty  days,*®®  unless  the  same  should  have  been  sold  bona 
fide  and  for  a  valuable  consideration,  to  one  not  party  to  the 
fraud  before  such  seizure.  And  by  the  act  of  1825,°°"  where 
the  goods  are  fraudulently  removed,  before  the  rent  is  due,  the 
landlord  may  consider  his  rent  as  apportioned,  and  after  making 
an  affidavit  of  his  belief  that  the  removal  is  fraudulent,  may  seize 
such  goods,  wherever  they  can  be  found,  for  such  apportioned 
rent,  under  a  similar  proviso  as  to  bona  fide  sales.*®^ 
A  landlord  may  verbally  distrain^"^  for  the  nonpayment  of  rent, 

492  Edwald  V.  Fidelity  Title  &  Trust  Co.,  43  Super.  Ct.  S93 ;  Mayfield 
V.  White,  I  P.  A.  Bro.  241 ;  Murray  v.  Vaughn,  4  Dist.  631.  See  Common- 
monwealth  v.  Moreland,  9  W.  N.  C.  272. 

493  Murray  v.  Vaughn,  4  Dist.  631. 

494  Walker  v.  Wilse;  4  Lack.  Jur.  9. 

495  Mayfield  v.  White,  i  P.  A.  Bro.  241. 

496  3  Bl.  Com.  II ;  Brown  v.  Glenn,  16  Q.  B.  254 

497  The  statute  of  52  Hen..  III.  c.  15,  prohibits  any  man,  for  any  cause, 
from  taking  a  distress  out  of  his  fee,  or  upon  the  king's  highway,  or  on 
the  common  street  Rob.  Dig.  171.  See  Fumeaux  v.  Fotherby,  4  Camp. 
136. 

499  Where  the  lease  provides  that  goods  removed  from  the  demised 
premises  shall  remain  liable  to  distress  for  a  period  of  thirty  days  there- 
after, the  landlord  cannot  follow  and  distrain  upon  goods  so  removed, 
when  found,  for  rent  which  was  not  due  at  the  time  of  the  removal.  Con- 
way V.  Lowry,  7  W.  N.  C.  64. 

500  Act  25  March,  1825,  8  Sm.  L.  411,  2  Purd.  §44,  p.  2203. 

501  This  act  originally  applied  to  the  county  of  Philadelphia  only;  but 
by  the  Act  of  29  March,  1870,  P.  L.  669,  it  was  extended  to  the  cities  of 
Pittsburgh  and  Allegheny. 

502  McGeary  v.  Raymond,  17  Super.  Ct  308;  Franciscus  v.  Reigart,  4 
W.  98;  Jones  V.  Gundrim,  3  W.  &  S.  531 ;  Fleming  v.  Keitshu,  8  Dist  715; 
Commonwealth  v.  McStay,  8  Phila.  609. 


Of  the  Action  of  Replevin.  iz^s? 

and  he  may,  by  parol,  authorize  a  bailiif  to  distrain.  As  a  general 
rule,  to  render  the  distress  complete,  there  must  be  a  seizure  of 
the  property  distrained  upon;  but  a  very  slight  act  is  sufficient 
to  constitute  a  seizure  in  contemplation  of  law.  It  need  not  be 
an  actual  seizure  of  the  particular  goods.  If  the  landlord  gives 
notice  of  his  claim  for  rent,  and  declares  the  goods  which  he 
names  shall  not  be  removed  from  the  premises  until  the  rent  is 
paid,  it  is  a  sufficient  seizure.^"* 

A  replevin  will  not  be  set  aside  because  the  party  making  the 
distress  happens  to  be  a  constable.^"^*  And  under  the  act  of 
1867  it  is  the  plaintiflf's  duty  in  replevin  of  goods  distrained  for 
rent  to  repeat  and  keep  up  the  tender  of  the  amount  of  rent  ad- 
mitted to  be  due  or  to  pay  the  amount  of  the  money  into  court.^"^" 

65.    Removal. 

The  landlord  may  allow  the  goods  to  remain  on  the  premises 
for  five  days,  exclusive  of  the  day  of  seizure,  taking  security,  or 
leaving  a  person  there  in  the  care  and  possession  of  them,  to  pre- 
vent them  from  being  clandestinely  removed.  He  cannot,  how- 
ever, leave  them  on  the  premises  longer  than  the  five  days,  unless 
he  have  the  tenant's  consent  so  to  do;'*"*  otherwise,  he  will  be 
liable  in  an  action  of  trespass ;  tenants  usually  request  this  as  an 
indulgence,  to  afford  them  an  opportunity  of  making  up  the 
amount  of  the  rent,  or  of  replevying  the  distress;  a  written 
memorandum  of  the  tenant's  consent  to  that  effect  ought  to  be 
obtained.""*  By  statute  11  Geo.  II,  c.  19,  §10,  any  goods,  when 
distrained,  may  be  impounded  on  the  premises,  and  may  there  be 
appraised  and  sold,  in  like  manner  as  the  distrainor  might  have 

503  Furbush  v.  Chappell,  105  Pa.  187,  190;  Lengert  v.  Bellevue  B.  &  L. 
Association,  15  Super.  Ct.  380. 

S03a    Bair  v.  Warfel,  S  Lane.  L.  Rev.  81.    See  Wells  v.  Hornish,  3  P. 
&  W.  30. 
S03b    Gallagher  v.  Burke,  5  Kulp  392. 

504  Woglam  v.  Cowperthwaite,  2  Dall.  69.  He  may  impound  the  goods 
upon  the  premises  for  a  reasonable  time  after  the  expiration  of  the  five 
days,  without  becoming  a  trespasser;  being  required  to  give  six  days'  no- 
tice of  a  sale  under  the  distress  such  time,  or  if  Sunday  fall  on  the  last 
day,  then  seven  days,  is  not  an  unreasonable  time  to  remove  the  goods. 
Waitt  V.  Ewing,  7  Phila  19s;  McKinney  v.  Reader,  6  W.  34;  Seyfert  v. 
Bean,  83  Pa.  450.  See  also  Holland  v.  Townsend,  130  Pa.  392;  Murphy  v. 
Marshall,  179  Pa.  516- 

503    2  Arch.  Pr.  6a 
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done  before,  off  the  premises.  In  Pennsylvania,  it  has  been  the 
usage,  both  before  and  since  the  act  of  1772,  to  impound  a  dis- 
tress upon  the  premises,  and  there  to  appraise  and  sell  it  agree- 
able to  this  statute,  though  the  clause  which  gives  this  power  is 
not  contained  in  the  act  of  assembly.®"*  By  the  statute  52  Hen. 
III.,  c.  4,  a  distress  shall  not  be  driven  out  of  the  county  where 
it  is  taken:  and  by  i  &  2  Ph.  &  M.,  c.  12,  §1,  a  distress  of  cattle 
shall  not  be  driven  out  of  the  hundred,  unless  to  a  pound-overt 
within  the  same  shire,  and  not  above  three  miles  distant  from  the 
place  where  such  distress  was  taken.  These  sections  have  been 
reported  to  be  in  force  in  Pennsylvania.®"' 

It  may  be  questioned  whether  the  landlord  can  remove  the 
goods  immediately  after  distraining  them.®"*  He  cannot  if  the 
tenant  is  trying  to  arrange  a  settlement  with  him.®"*  On  the  other 
hand  the  tenant  can  remove  them,  and  if  the  landlord  has  levied 
on  them  under  a  warrant  he  may  be  indicted  for  larceny,®^"  unless 
the  removal  is  to  the  house  of  another  near  by  and  with  the 
knowledge  of  the  distrainor.®^^ 

The  owner  of  goods  distrained  is  also  liable  in  trespass  in  dam- 
ages for  removing  them  afterward  from  the  premises,  but  treble 
damages®^^  are  not  recoverable  if  the  owner  had  no  knowledge 
of  the  distress.®'^ 

Of  course  a  tenant  should  remove  his  fixtures  during  his  ten- 
ancy, and  if  he  waits  until  after  the  expiration  of  his  term,  they 
cannot  be  removed,  but  if  the  term  is  continued  for  a  shorter  or 
longer  time  by  agreement  the  tenant  while  still  in  possession  may 
remove  his  fixtures,  his  right  to  remove  them  being  unaffected  by 
his  holding  over.®^*  Likewise  an  outgoing  tenant  who  by  permis- 
sion of  the  landlord  and  subsequent  tenant,  leaves  goods  in  the 
cellar  retaining  the  key  may  recover  in  replevin  from  one  who, 

506  Woglam  V.  Cowperthwaite,  2  Dall.  69.  And  see  Waitt  v.  Ewing, 
7  Phila.  195. 

507  See  Rob.  Dig.  170-1. 

508  Bale  V.  Hess,  11  Dist.  376. 

509  Ibid. 

5x0    Commonwealth  v.  Campbell,  12  Lane.  L.  Rev.  214. 
Sir    Commonwealth  v.  Martin,  12  Dist.  644. 

512  Delp  V.  Hoffman,  7  Dist.  256. 

513  Ibid. 

514  Donnelly  v.  Frick  &  Lindsay  Co.,  207  Pa.  597.  Whether  such  an 
agreement  has  been  made  is  a  question  of  fact  for  the  jury.    Ibid. 


Of  the  Action  of  Replevin.  2359 

without  notice,  has  bought  the  goods  from  an  employee  of  the 
landlord."" 

66.    Appraisement,  (gg) 

At  common  law,  the  distress  was  taken  merely  as  a  pledge  to 
enforce  payment,  but  could  not  be  sold  in  satisfaction  of  the  rent. 
To  remedy  this  evil,  the  first  section  of  the  act  of  1772  provided, 
that  if  the  tenant  or  owner  of  the  goods  shall  not,  within  five  days 
next  after  such  distress  taken,  and  notice  thereof,  replevy  the 
same,  with  sufficient  security  to  be  given  to  the  sheriff,  then  the 
person  distraining  shall,  with  the  sheriff  or  constable,  cause  the 
goods  and  chattels  so  distrained  to  be  appraised  by  two  reputable 
freeholders,  who  shall  receive  for  their  trouble  two  shillings  per 
diem  each,  and  shall  first  make  oath  well  and  truly  to  appraise 
the  goods  and  chattels  distrained  upon,  which  oath  such  sheriff 
or  constable  is  empowered  and  required  to  administer ;  and,  after 
such  appraisement,  shall,  after  six  days'  public  notice,  sell  the 
goods  so  distrained,  for  the  best  price  that  can  be  gotten  for  the 
same,  towards  satisfaction  of  such  rent,  and  the  charges  of  such 
distress,  &c.  leaving  the  overplus,  if  any,  in  the  officer's  hands  for 
the  owner's  use.  The  presence  and  assistance  of  the  officer  is  not 
necessary  at  the  making  of  the  distress;  nor  until  the  appraise- 
ment; if  the  distress,  however,  have  been  made  by  such  officer, 
he  must  be  called  in  to  the  appraisement,  and  to  superintend  and 
conduct  the  sale."^*  If  no  rent  can  be  shown  to  be  due  and  in  ar- 
rear,  the  bailiff,  whether  constable,  sheriff  or  other  person,  can- 
not be  excused  or  justified  under  the  act  of  1772;  on  the  con- 
trary, the  third  section  provides,  that  in  case  any  distress  and 
sale  shall  be  made  by  virtue  of  this  act,  for  rent  pretended  to  be  in 
arrear  and  due,  when  in  truth  no  rent  shall  appear  to  be  in  arrear, 
or  due  to  the  person  or  persons  distraining,  then  the  owner  of 
such  goods  and  chattels  distrained  and  sold  may,  by  action  to  be 
brought  against  the  person  so  distraining,  recover  double  the 
value  of  the  goods  or  chattels  so  distrained  and  sold,  together 

gg   5  Vale  15013. 

515  McQuale  v.  North  Am.  Smelting  Co.,  208  Pa.  S04. 

516  Where  the  constable  is  called  in,  he  acts  officially,  and  his  sureties 
are  responsible  for  moneys  collected  under  a  distress  for  rent.  Common- 
wealth V.  Sheppard,  2  Clark  393.  He  is  not  bound,  however,  to  make  the 
distress,  and  thus  assume  the  responsibilities  of  a  distrainor,  McElroy  v. 
Dice,  17  Pa.  163. 
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with  costs.  It  is  the  persons  distraining  who  are  made  liable 
under  this  act,  and  not  person  or  persons  in  whose  names  the  dis- 
tress is  made.'^'  It  seems,  that  the  act  of  1772,  which  says,  the 
landlord  shall  or  may  sell  the  goods  distrained,  is  imperative,  and 
makes  it  the  duty  of  the  landlord  to  sell."^^ 
67.    Sale.(hh) 

There  must  be  a  strict  compliance  with  the  terms  of  the  stat- 
ute."^* A  sale  of  the  goods  taken  is  lawful  only  after  an  appraise- 
ment of  them  at  the  expiration  of  five  days  from  the  day  of  dis- 
traint and  notice  thereof  to  the  tenant.^^"  In  computing  this 
period  the  day  of  seizure  is  excluded,  and  if  the  fifth  day  fall  on 
Sunday  it  is  also  excluded,  if  therefore  goods  be  distrained  on 
Tuesday  an  appraisement  cannot  be  properly  made  before  the 
succeeding  Tuesday."^^  And  if  the  appraisement  be  made  sooner, 
followed  by  a  sale  the  distrainer  is  liable  as  a  trespasser  ab  initio 
to  the  owner  of  the  goods  for  their  full  value.^^^  The  notice  to 
the  tenant  should  be  in  writing  and  sufficient  to  inform  him  what 
goods  had  been  taken,  and  the  amount  of  rent  in  arTear,°^*  and 
may  be  on  the  day  of  making  the  distress."^*  But  if  the  notice  be 
omitted  the  landlord  will  not  be  a  trespasser  if  the  goods  were 
replevied  before  sale  ;°^''  nor  can  the  owner  of  the  goods  after  their 

hh    5  Vale  15014. 

517  Wells  V.  Hornish,  3  P.  &  W.  34. 

518  Quinn  v.  Wallace,  6  Wh.  452. 

519  Ehrhart  v.  Esbenshade,  233  Pa.  18;  Davis  v.  Davis,  128  Pa.  100; 
Murphy  v.  Chase,  103  Pa.  260 ;  Snyder  v.  Boring,  4  Super.  Ct.  196 ;  Harris 
V.  Shaw,  17  Super.  Ct  i 

520  Brisben  v.  Wilson,  60  Pa.  452.  An  appraisement  on  the  fifth  day 
does  not  make  the  landlord  a  trespasser  if  there  is  no  sale.  McLean  v. 
McCaffrey,  3  Penny.  407.  "If  the  proceedings  be  regular,"  says  Judge 
Scott,  "the  plaintiff  is  not  required  to  sue  out  the  replevin  within  five 
days.  It  is  suflScient  if  it  is  done  before  the  sale."  Hays  v.  Rinker,  18 
Dist.  S39.  543.  citing  Sommer  Piano  Co.  v.  Wood,  8  Kulp  494;  Starr  v. 
Simon,  9  C.  C.  15. 

521  Davis  V.  Davis,  128  Pa.  100;  Ehrhart  v.  Esbenshade,  233  Pa.  18; 
Quinn  v.  Swartley,  240  Pa.  585. 

522  Ibid.;  Briggs  v.  Large,  30  Pa.  287;  Kerr  v.  Sharp,  14  S.  &  R.  399; 
Brisben  v.  Wilson,  60  Pa.  452.  See  opinion  of  Williams,  J.,  in  Davis  case 
for  history  of  the  law. 

523  Snyder  v.  Boring,  4  Super.  Ct  196;  Lengert  v.  Building  &  Loai) 
Association,  15  Super.  Ct  380;  Manegold  v.  Quinn,  45  Super.  Ct  482. 

524  Whiton  V.  Milligan,  153  Pa.  376. 

525  McKinney  v.  Reader,  6  W.  34. 
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sale  maintain  trover  for  their  value  if  notice  of  the  distress  was 
given  to  the  tenant.°^^  Lastly  the  appraisement  of  the  goods  dis- 
trained must  be  made  by  "two  reputable  freeholders""^'  and  prop- 
erly swom.'^* 

In  making  the  inventory  the  landlord  is  not  required  to  weigh 
or  measure  all  the  goods  in  a  store  on  which  he  has  distrained."*^' 
"The  inventory,"  says  Justice  Trunkey,  "should  be  so  full  and 
complete  as  to  inform  the  tenants  of  the  goods  distrained  and  for 
which  he  may  issue  a  writ  in  replevin.""'" 

The  sale  must  be  preceded  by  a  six  days'  public  notice,  but  a 
sale  on  the  day  fixed  by  the  notice  is  not  essential  to  the  legality 
of  the  sale,  as  an  incident  to  the  bailiff's  power  to  sell,  he  may 
make  a  reasonable  adjournment  of  the  sale."'^  And  if  an  action 
of  trespass  is  brought  for  a  sale  made  after  such  an  adjournment 
the  cause  of  it  need  not  affirmatively  appear  as  esential  to  a  valid 
sale."'"  If  it  be  given  on  Tuesday,  for  example,  the  day  of  the 
appraisement,  fixing  the  following  Monday,  the  sale  will  be 
valid."''  As  the  object  of  the  sale  is  to  enable  the  landlord  to 
collect  his  rent,  the  tenant  ought  to  be  permitted  to  pay  the  sum 
due  with  costs  at  any  time,  therefore  after  a  sale  under  a  dis- 
tress for  rent  has  begun  if  the  tenant  tenders  the  landlord  the 
difference  betweep  the  amount  realized  by  the  sale  and  the  full 
amount  of  rent  claimed,  with  costs,  the  refusal  of  the  tender  and 
the  continuance  of  the  sale  renders  the  landlord  liable  in  an  ac- 
tion of  trespass  for  the  value  of  the  goods  afterwards  sold,  not- 
withstanding the  proceedings  before  the  tender  were  legal  and 
regular."'*  If  the  goods  are  replevied,  the  landlord  does  not  be- 
come a  trespasser  by  reason  of  an  omission  to  appraise,"'"  by 


526  Caldcleugh  v.  HoUingsworth,  8  W.  &  S.  302. 

527  Manegold  v.  Quinn,  45  Super.  Ct.  482;  National  Cash  Reg.  Co.  v. 
Kirkpatrick,  16  Dist.  256. 

528  Whitten  v.  Milligan,  153  Pa.  376. 

529  Richards  v.  McGrath,  100  Pa.  389. 

530  Ibid.  400. 

531  Holland  v.  Townsend,  136  Pa.  392;  Ricketts  v.  Unangst,  15  Pa.  go; 
Quinn  v.  Wallace,  6  Wh.  452. 

532  Ibid. 

533  Whitton  v.  Milligan,  153  Pa.  376. 

534  Richards  v.  McGrath,  100  Pa.  389. 

535  Johnson  v.  Black,  9  W.  N.  C.  438. 
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such  action  the  tenant  also  waives  irregularities  in  the  distress,'** 
On  the  sixth  day,  exclusive  of  that  on  which  the  distress  was 
made,"''  if  the  goods  have  not  been  replevied,  the  constable  ad- 
ministers the  usual  oath  to  the  appraisers,  and  indorses  a  memo- 
randum thereof  upon  the  inventory ;  the  appraisers  then  proceed 
to  appraise  the  goods,  and  having  done  so,  commit  it  to  writ- 
ing. The  goods,  after  the  usual  notice,  are  generally  sold  at 
auction  or  public  outcry  by  the  constable;  in  some  instances,  to 
avoid  exposure,  the  tenant  prefers  the  sale  to  be  made  by  an 
auctioneer,  either  on  or  off  the  premises.  If  goods  to  the  amount 
of  the  rent  and  charges  have  not  been  distrained,  or  if  the  dis- 
tress die  in  the  pound,  or  be  otherwise  lost,  by  the  act  of  God,"*' 
the  landlord  may  distrain  again.  It  would  seem,  that  the  right  to 
make  distress  is  not  waived  by  obtaining  a  judgment  before  a 
justice  for  the  amount  of  the  rent,  upon  which  the  defendant  has 
given  security  for  stay  of  execution."*'  If,  after  being  distrained, 
the  goods  be  replevied,  they  are  discharged  by  the  replevin  from 
the  lien  of  the  landlord ;  they  may  be  sold  by  the  defendant,  and 
are  liable  to  any  other  distress  or  incumbrance;  and  should  they 
be  distrained  by  another  landlord,  for  subsequent  rent,  removed 
on  the  next  day  by  the  tenant,  and  followed  shortly  after  by  the 
second  distrainor,  who  appraises  them  in  the  house  to  which  they 
are  removed,  if  there  has  been  no  fault  in  such  distrainor,  his 
lien  takes  precedence  of  a  retorno  habendo  issued  by  the  first  dis- 
trainor."" 

Goods  must  be  sold  in  such  a  way  as  to  bring  the  highest 
price."*^  If  sold  in  too  large  parcels  the  injured  party  may  have 
a  remedy."*^  A  sale  may  be  postponed  by  the  constable  and  a 
postponement  for  a  week  does  not  render  the  landlord  liable  as  a 
trespasser  ab  initio  ;"**  but  a  sale  without  an  appraisement  is  void 

536  Sraoyer  v.  Roth,  13  At.  191. 

537  Kerr  v.  Sharp,  14  S.  &  R.  399;  Brisben  v.  Wilson,  60  Pa.  452. 

538  Vasper  v.  Eddows,  i  Salk.  248. 

539  Shetsline  v.  Keemle,  i  Ash.  29. 

540  Woglam  V.  Cowperthwaite,  2  Dall.  68 ;  s.  p.  Frey  v.  Leeper,  2  Dall. 
131;  Waltman  v.  Allison,  10  Pa.  464;  Gilliam  v.  Tobias,  11  Phila.  313; 
Bair  V.  Warfel,  5  Lane.  1,.  Rev.  81. 

541  Richards  v.  McGrath,  100  Pa.  389. 
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and  the  person  who  made  it  is  a  trespasser  ab  initio.^"  Nor  is  the 
landlord  protected  under  a  lease  whereby  the  goods  were  granted 
and  sold  to  him  as  security  for  the  rent  with  the  further  provision 
that  for  rent  in  arrears  the  lessor  might  seize  the  goods  on  or  off 
the  premises  and  sell  them  on  three  days'  notice."*'  And  the  pre- 
sumption that  an  officer  of  the  law  has  done  his  duty  and  taken 
all  the  preliminary  steps  that  are  necessary  to  an  oflScial  act  has 
no  application  to  a  constable  who  distrains  and  sells  goods  under  a 
landlord's  warrant,  as  he  is  the  landlord's  agent  and  not  an  officer 
of  the  law."* 

68.    Tenant's  remedy,  (ii) 

"When  the  proceedings  are  irregular,"  says  Judge  Scott,  "tres- 
pass has  usually  been  the  form  of  action  by  which  redress  is 
sought;  but  replevin  and  trover  are  not  excluded  as  concurrent 
remedies. °*'  In  such  a  case  judgment  in  replevin  after  the  con- 
stable's sale  was  entered  against  the  defendant  for  want  of  a 
sufficient  affidavit  of  defense."*'  If  the  trespasser  becomes  a  pur- 
chaser, he  can  acquire  no  title,"*'  and  his  vendee  takes  none,  as  no 
legal  right  or  title  can  grow  out  of  a  trespass,  the  sale  is  invalid, 
and  trover  can  be  maintained  against  the  purchaser  of  the  goods. 
The  unlawful  act  of  purchase  itself  is  a  conversion."""" 

If  a  party  brings  suit  and  files  a  declaration  claiming  damages 
for  an  excessive  distress,  he  cannot  recover  for  distraining  for 
more  rent  than  was  in  arrear.  And  in  determining  the  sum  the 
landlord  is  required  to  credit  on  the  rent  in  arrear  only  actual 
payments  and  such  sums  as  the  parties  have  agreed  to  treat  as 
payments  on  account  of  rent.""^    He  is  under  no  legal  obligation 

il     5  Vale  15016-15030. 
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whatever  to  deduct  any  claim  for  unliquidated  damages  which 
tenant  may  have  against  him.'^^ 

When  the  tenant's  goods  are  wrongfully  restrained,  as  for  rent 
when  none  is  due,  he  may  proceed  in  trespass  under  the  act  of 
I772°''3  without  resorting  to  replevin,  for  damages  at  double  the 
amount  of  the  value  of  the  property  distrained  and  sold.'°* 

The  tenant's  right  of  action  however  may  only  be  against  the 
bailiff.  Says  Judge  Audenried :  "The  seizure  of  a  tenant's  chat- 
tels in  the  name  of  his  landlord  as  a  distress  may  be  actionable 
for  three  reasons :  first,  when  it  is  illegal  (as,  for  example,  where 
there  is  no  rent  in  arrear,  or  the  landlord  has  lost  his  right  to 
distrain  by  reason  of  a  tender,  or  where  a  distress  is  taken  by 
night,  or  on  the  highway,  or  outer  doors  are  broken  to  effect  an 
entry) ;  second,  when  it  is  excessive ;  third,  when  a  distress  is  ir- 
regularly made  (as  where  no  appraisement  is  made,  or  where  the 
goods  are  sold  too  soon.).  For  the  wrong  worked  by  an  exces- 
sive or  an  irregular  distress,  both  landlord  and  bailiff  are  re- 
sponsible, and  the  tenant  may  maintain  his  action  aginst  both  or 
either  of  them.  But  where  the  seizing  of  goods  as  a  distress  is 
illegal,  the  tenant's  remedy  is  against  the  bailiff  only,  unless  the 
landlord  has  no  right  to  distrain  or  unless  the  illegal  act  com- 
plained of  was  specifically  directed  by  the  landlord  or  subsequently 
adopted  and  approved,  in  which  case  both  or  either  of  the  parties 
concerned  in  the  act  may  be  sued."""^ 

69.    Owner's  remedy. 
The  remedy  of  the  owner  when  the  proceedings  on  a  landlord's 

552  Ibid. 

553  Act  March  21,  l  Sm.  L.  370,  2  Purd.  §16,  p.  2177. 

554  Senft  V.  Mcllvain,  43  Super.  Ct.  518.  In  Fleishman  v.  Swentek, 
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claiming  that  the  rent  was  not  due.  In  Richards  v.  McGrath,  100  Pa.  389, 
397,  Trunkey,  J.,  said :  "A  distress  for  more  rent  than  is  due,  or  an  ex- 
cessive distress,  should  not  be  confounded  with  a  distress  where  no  rent 
is  in  arrear  and  due.  In  the  latter  case  although  the  person  distraining  is 
liable  for  double  the  value  of  the  goods,  the  injured  party  may  elect  to 
bring  an  action  at  common  law  and,  if  the  circumstances  warrant,  re- 
cover exemplary  damages  exceeding  the  amount  of  the  statutory  penalty. 
Rees  v.  Emerick,  6  S.  &  R.  286.  Making  the  distress,  when  the  claim  is 
wholly  false,  is  a  mere  trespass.  But  when  the  landlord  distrains  for 
more  rent  than  is  due  or  makes  an  excessive  distress,  he  "shall  be  griev- 
ously amerced  for  the  excess  of  such  distress." 

555  Riggin  v.  Becker,  9  Dist.  439;  Ellis  v.  Lamb,  9  Dist.  491. 
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warrant  of  distress  are  so  irregular  and  illegal  that  the  sale  under 
the  warrant  does  not  pass  the  title  to  the  goods  sold,  is  either 
replevin  or  trespass.^"®  Says  Endlich,  P.  J. :  "Trespass  for  the 
recovery  of  damages  would  undoubtedly  lie,  if  he  chose  that  form 
of  redress.  But  if  he  prefers  to  proceed  for  the  goods  taken, 
replevin  is  appropriate,  for  under  our  law  it  may  be  maintained 
wherever  one  claims  goods  in  the  hands  of  another  without  re- 
gard to  the  manner  in  which  possession  was  obtained."  °°^ 

In  an  action  of  replevin  by  the  sheriff's  vendee  to  recover  goods 
distrained  for  rent,  judgment  will  be  entered  in  his  favor  if  they 
were  removed  within  a  reasonable  time  after  the  sale.^^* 

70.  Purchaser's  remedy. 

The  remedy  of  the  purchaser  may  be  against  the  landlord  or 
his  bailiff.  If  the  landlord  knowing  that  the  goods  distrained  be- 
longed to  a  stranger  and  were  not  liable  to  distress,  and  he  pro- 
ceeds with  his  distress  and  sale  without  giving  the  owner  an  op- 
portunity to  assert  his  title  by  replevin,  he  is  liable  in  trespass.'^" 
And  if  the  evidence  of  their  description  and  identity  is  uncertain, 
the  case  with  proper  instruction  should  be  submitted  to  the 
jury.^^' 

71.  When  right  to  distrain  ceases. 

Lastly  what  is  the  effect  of  the  tenant's  death  on  the  landlord's 
right  to  distrain?  On  the  happening  of  that  event  his  personal 
estate  is  placed  in  the  law's  grasp  for  distribution,  and  a  land- 
lord cannot  obtain  any  advantage  over  another  creditor  by  mak- 
ing a  distraint.''^^ 
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Duff,  IS  Super.  Ct.  383 ;  Harris  v.  Shaw,  17  Super.  Ct.  i ;  Herdic  v.  Young, 
45  Pa.  176;  Ferguson  v.  Lauterstein,  160  Pa.  427. 
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Ejectment,  Re-entry  and  Mesne  Profits. 


I.    Of  the  Action  of  Ejectment. 

1.  History  of  the  action. 

2.  When  ejectment  lies. 

a.  To  determine  title  to  real 
property. 

b.  And  not  title  to  personal. 

c.  On  nonpayment  of  money 
due  on  mortgage. 

d.  Will  not  lie  for  dower. 

e.  Nor  for  purchase  of  bene- 
ficiary's interest. 

3.  Equitable  ejectment. 

a.  Is  similar  to  bill  in  equity. 

b.  Chancellor's  duty. 

c.  Law  will  consider  that 
done  which  chancery  would 
decree  to  be  done. 

d.  Enforcement  of  trusts. 

e.  Enforcement  of  lost  con- 
tract. 

f.  Vendor  to  recover  pur- 
chase money. 

g.  Vendee  against  vendor. 

h.  What  plaintiff  must  show, 
i.  Tender  of  purchase  money, 
j.  Person  making  advances, 
k.  Purchaser  at  sheriff's  sale. 
1.  Plaintiff    having     equitable 

title  against  holder  of  legal 

title, 
m.  Court   of   equity  will   not 

entertain  a  mere  ejectment 

bill, 
n.  When  holder  of  equitable 

title    cannot    have    specific 

performance. 
4.  Parties. 

a.  Executors  and  administra- 
tors. 

b.  Lunacy  commission. 
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c.  Married  women. 

d.  Railroad  companies. 

e.  Trustees. 

f.  Owners   of  easements,  les- 
sees, etc. 

g.  Joint  tenants. 

h.  Tenants  in  common. 

i.  Claimants    under    different 

sheriff's  sales, 
j.  Parties  subsequently  added. 

5.  Submission  of  action  to  arbi- 
trators. 

6.  Amicable  action. 

7.  Issue  of  writ 

8.  Mode  of  service. 

9.  Voluntary  service. 

10.  Return  of  sheriff 

11.  Notice  by  tenant  to  landlord 
of  proceeds. 

12.  Filing  of  declaration. 

13.  Abstract   and   amendments. 

14.  Names  of  claimants  and  affi- 
davit. 

15.  Time  for  filing  statement  and 

abstract. 

16.  Answer. 

17.  Effect  of  defendant's  refusal 
to  file  answer. 

18.  When    more    specific    answer 

may  be  required. 

19.  Proper  plea. 

20.  Judgment  by  default. 

21.  Disclaimer. 

22.  Admission  to  defend. 

23.  Estrepement. 

24.  Trial  and  its  incidents. 

a.  Severance  of  defendants. 

b.  Need  of  including  all  the 
defendants. 

c.  Plaintiff's  right  to  proceed. 
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d.  If  the  defendant  pleads 
generally  he  cannot  narrow 
his  defense. 

e.  Withdrawal  of  juror. 

f.  Opening  and  closing  to  the 
jury. 

25.  Plaintiff's  title. 

a.  Claimant  must  show  good 
title. 

b.  Naked  possession. 

c.  If  having  no  title  plaintiff 
cannot  recover  by  gaining 
an  adverse  possession. 

d.  Presumption  of  title  from 
length  of  time. 

e.  Title  in  cases  between  land- 
lord and  tenant. 

f.  Rule  that  plaintiff  must 
show  title  out  of  common- 
wealth.   Deeds. 

g.  Actions  by  purchaser  at 
sheriff's  sale. 

h.  Resulting  trusts. 

i.  Action  by  vendor. 

j.  Action  by  devisee. 

k.  Actions    founded    on    tax 

titles. 
1.  All  matters  must  appear  in 
pleadings. 

26.  Defendant's  defense. 

a.  May  show  better  title. 

b.  Outstanding  title  in  third 
person. 

c.  Adverse  possession. 

d.  Bona  fide  purchaser. 

e.  Improvements  as  evidence 
of  title. 

f.  Surprise  in  admission  of 
evidence. 

27.  Plaintiff's  evidence  in  rebut- 
tal.   Res  ad  judicata. 

28.  Non-pros,  and  nolle  pros. 

29.  Nonsuit. 

30.  Verdict 

a.  Amendment  of  verdict. 

b.  Amendment  after  verdict. 

c.  One  verdict  is  conclusive. 


31.  Verdict    in    equitable    eject- 
ment 

32.  Bill  in  equity  may  be  required 
to  enforce  it. 

33.  Judgments. 

34.  Costs. 

35.  Execution. 

a.  When  attachment  will  be 
granted  in  executing  the 
writ. 

b.  What  plaintiff  may  do 
when  turned  out  of  posses- 
sion by  a  stranger. 

c.  Delay  in  executing  writ  by 
agreement. 

d.  Execution  of  writ  for  un- 
divided part. 

e.  Whom  the  sheriff  can  not 
put  out 

f.  Execution  of  writ  on  con- 
ditional verdict 

g.  In  amicable  ejectment. 

h.  Seizure   of  personal   prop- 
erty, 
i.  Restitution. 

36.  Stay  of  execution. 

37.  When  equity  will  relieve. 

38.  Striking  off  and  quashing 
judgment 

39.  Opening  judgment 

40.  Judgment  cannot  be  attacked 
collaterally. 

41.  Appeals. 

42.  Us  pendens. 

43.  Statute  of  limitations. 

II.    Actions  fOR  Quieting  Titles. 

44.  In  cases  of  land  sold  by 
sheriff,  treasurer  and  county 
commissioners. 

a.  Mode  of  service  and  return. 

b.  Judgment  in  default  of 
answer. 

c.  Appeals. 

45.  When  possession  is  clear  but 
title  is  in  dispute. 
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a.  May  compel  nonpossessor 
to  bring  ejectment 

b.  Resort  to  equity. 

c.  Who  may  bring  it. 

d.  Court  should  not  change 
relief  from  that  provided  by 
one  act  to  another. 

e.  Extension  of  time  for 
bringing  action. 

f.  Appeals. 

46.  When    both    possession    and 
title  are  disputed. 

a.  Who  may  petition  for  is- 
sue. 

b.  Mode  of  procedure. 

c.  Is  a  new  remedy  for  old 
right. 

d.  What  petition  must  set 
forth. 

e.  Jurisdiction. 

f.  What  kind  of  possession 
petitioner  must  have. 

g.  Service  of  petition, 
h.  Mode  of  petition. 

h.  Mode  of  trial.     Evidence. 

i.  Verdict. 

j.  Judgment 

k.  Discontinuance. 


III.  Re-entry  for  Breach  of  Cov- 

NANT. 

47.  When  necessary. 

48.  Proceedings  at  common  law. 

49.  Demand  of  rent 

50.  Proceedings  in  the  cause. 

51.  Enforcement  of  re-entry. 

52.  When  formal  proceedings  are 
necessary. 

IV.  Of   the  Action   for   Mesne 

Profits. 

53.  Equitable   nature   of   the   ac- 
tion. 

54.  Other  forms  of  recovery. 

55.  Who  may  recover. 

56.  Vendor  in  lawful  possession. 

57.  Executor  and  administrator. 

58.  Tenants  in  common. 

59.  Actions  on  appeal  bonds. 

60.  Effect    of    judgment    in    the 
ejectment. 

61.  Act  of  1889.    When  they  can 
be  recovered. 

62.  Survival  of  action. 

63.  Declaration. 

64.  Trial  and  evidence. 

65.  Damages. 

66.  Improvements. 


I.    Of  the  Action  of  Ejectment. 
I.    History  of  the  action. 

It  will  be  impossible  for  the  student  to  understand  the  method 
of  this  time-honored  form  of  action,  without  an  examination  of 
those  ancient,  obsolete  devices  of  the  English  law  which,  disre- 
garded though  they  be  at  present,  and,  as  it  were,  buried  from 
observation,  yet  form  the  support  and  ground-plan  of  the  modern 
structure.  Anciently,  possession  of  land  could  only  be  obtained 
by  a  real  action,  which  could,  therefore,  be  maintained  only  by  a 
freeholder.  Lessees  could  have  redress  only  by  an  action  tgainst 
their  lessors  on  the  covenants  of  the  lease,  which  restored  to  them 
their  term  and  damages  for  the  ouster,  but  when  they  were 
ejected  by  strangers,  claiming  under  a  title  superior  to  that  of  the 
lessors,  or  by  a  grantee  of  the  reversion  (who  could  at  any  time 
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destroy  the  term  by  a  common  recovery),  they  had  no  means  of 
recovering  the  term  itself,  or,  in  other  words,  the  possession  of 
their  farms.  About  the  year  1500,  when  long  leases  became  cus- 
tomary, lessees  found  that  equity  would  give  what  the  common 
law  denied,  and  therefore  compelled  their  lessors  or  ejectors,  by  a 
suit  in  chancery  for  specific  performance,  to  restore  to  them  the 
possession  of  the  demised  lands  and  the  remainder  of  their  terms ; 
hereupon,  the  common-law  courts,  seeing  a  very  profitable  branch 
of  business  deserting  their  halls,  came  to  their  own  rescue,  and 
decided  that  lessees,  by  the  use  of  a  writ  of  ejectment,  could  ob- 
tain a  judgment  to  recover  the  term,  and  a  writ  of  possession 
thereupon.  To  effect  this  end,  without  violating  the  proprieties 
of  the  common  law,  it  was  decided,  that  the  plaintiff  must  make 
out  four  points  before  the  court,  viz.,  title,  lease,  entry  and  ouster. 
First,  he  must  show  a  good  title  in  his  lessor,  which  brings  the 
matter  of  right  completely  before  the  court;  secondly,  that  the 
lessor,  being  so  seised,  by  virtue  of  such  title,  made  him  a  lease 
of  the  present  term;  thirdly,  that  he,  the  lessee  or  plaintiff,  did 
enter  or  take  possession,  in  consequence  of  such  lease ;  and  lastly, 
that  the  defendant  ousted  or  ejected  him.  The  lease,  entry  and 
ouster  were  all  actual,  and  performed  on  the  land  itself,  by  the 
plaintiff  and  any  third  person  for  whom  the  real  defendant  was, 
subsequently,  before  trial,  substituted. 

This  cumbersome  formality  obtained  for  a  hundred  and  fifty 
years,  until  Cromwell's  time,  when  Lord  Chief  Justice  Rolle,  in 
obedience  to  the  reforming  spirit  of  the  times,  invented  a  new 
and  easier  method  of  trying  titles,  under  this  same  form  of  ac- 
tion.^ As  the  sole  object  of  the  writ  was  to  try  the  title,  all  the 
rest — lease,  entry  and  ouster — were  turned  into  a  string  of  legal 
fictions,  wherein,  at  times,  fictitious  plaintiffs  sued  fictitious  de- 
fendants, and  wherein,  before  trial,  the  genuine  flesh-and-blood 
parties  were  admitted  to  the  suit,  on  the  condition  that  they  would 
waive  dispute  on  all  points,  except  the  bare  question  of  title.  The 
damages  recovered  in  these  actions  were  (since  the  title  was  the 
principal  question)  very  small  and  inadequate,  a  shilling  or  so; 
in  order,  therefore,  to  complete  the  remedy,  after  a  recovery  in 
ejectment,  the  successful  suitor,  if  he  had  been  long  detained 
from  his  lawful  possession,  brought  an  action  of  trespass  to  re- 

I    See  Boyd  v.  Cowan,  4  Dall.  140. 
26 
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cover  the  mesne  profits.^  The  main  objection  which  experience 
revealed  against  this  form  of  ejectment  was,  that,  although  taking 
the  place  and  fulfilling  the  offices  of  a  real  action,  it  could  be 
brought  over  and  over  again ;  but  real  actions  cannot  be  brought 
twice  for  the  same  thing;  ejectment,  toties  quoties.  Hereupon, 
equity  interposed  its  protection,  and  when  two  or  more  verdicts 
had  been  obtained  upon  the  same  title,  and  to  the  satisfaction  of 
the  court,  the  courts  of  equity  granted  a  perpetual  injunction  to 
restrain  the  party  from  bringing  any  further  ejectment.  This,  in 
very  general  terms,  was  the  state  of  the  law  in  England  on  this 
subject,  which  prevailed  in  the  early  days  of  her  colonies  in  this 
country,  and  in  her  own  courts,  until  1852. 

In  this  state,  we  struggled,  with  more  or  less  success,  against 
these  cumbrous  fictions,  until  1806,*  when,  by  an  act  of  assembly, 
all  the  ends  of  real  justice  were  attained  by  a  simple  and  intelli- 
gible process.  The  intervention  of  the  casual  ejector,  and  the 
senseless  jargon  of  lease,  entry  and  ouster,  formerly  so  essential, 
are  now  dispensed  with ;  a  circumstance  which  renders  useless  the 
introduction  of  cases  applicable  only  to  the  ancient  practice.  The 
act  of  assembly,  instead  of  the  process  by  declaration,  prescribes 
a  writ  of  ejectment,  substitutes  real  for  nominal  parties,  and  en- 
tirely lays  aside  the  mere  fictions,  without  making  any  alteration 
in  the  parties'  rights,  or  any  substantial  change  in  the  action 
itself.*  To  render  the  system  as  perfect,  and  justice  as  attain- 
able as  possible,  our  courts  are  fully  empowered  to  alter  and 
amend  the  practice,  and  institute  any  rules  in  the  action  of  eject- 
ment, which  they  may  deem  beneficial,  with  the  assistance  of  the 
legislature." 

There  is  nothing  in  the  action  of  ejectment  by  writ,  that  alters 
the  consequences  of  a  recovery  in  ejectment,  from  those  of  the 
common  law ;  it  substitutes  the  writ  for  the  declaration,  the  real 
for  the  fictitious  parties ;  but  the  mode  of  trial  and  the  issue  are 
the  same.    When  the  writ  was  substituted,  it  was  very  early  dis- 

2  In  Treherne  v.  Gressingham,  Barnes  87,  the  court  observed  "that 
these  actions  for  mesne  profits  (which  are  grown  very  fashionable)  tend 
to  create  double  expense.  Why  should  not  the  plaintiff  be  ready,  at  the 
trial  of  the  ejectment,  to  prove  his  damages,  which  may  be  recovered  in 
that  action,  without  bringing  a  second  for  mesne  profits." 

3  March  21,  4  Sm.  L.  332,  2  Purd.  §1,  p.  1291. 

4  Murray  v.  Garretson,  4  S.  &  R.  134. 

5  Boyd  v.  Cowan,  4  Dall.  140. 
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covered,  that  this  reformation,  as  it  was  intended  to  be  by  the 
legislature,  would  be  attended  with  doubts  and  difficulties;  some 
supposed  the  writ  partook  of  the  nature  of  a  writ  of  right,  where 
one  verdict  and  one  judgment  would  be  conclusive  of  the  right 
itself ;  difficulties  likewise  arose  as  to  the  mode  in  which  the  land- 
lord was  to  be  admitted  to  defend,  and  the  defendant  to  enter  his 
defense,  and  to  the  operation  of  the  sheriff's  return  relating  to 
parties  in  possession.  The  succeeding  legislature,  to  remove  these 
doubts,  passed  the  supplement  of  13th  April,  1807,^  which  de- 
clares that  the  writ  of  ejectment  prescribed  by  the  act  of  1806 
shall  give  remedy  as  fully  and  eifectually  as  in  ejectments  in  the 
form  theretofore  used.  It  prescribes  the  plea  to  be  that  of  not 
guilty;  provides  for  landlords  being  made  defendants;  declares 
that  the  right  is  not  barred  by  one  verdict  in  ejectment;  and 
makes  the  sheriff's  return  prima  facie  evidence  that  the  persons 
on  whom  he  has  served  the  writ  are  in  possession.  So  that  the 
effect  of  a  judgment  in  ejectment  is  precisely  the  same  as  at  com- 
mon law,  with  the  exception  of  the  bar  of  two  successive  verdicts 
and  judgments ;  it  is  a  possessory  action,  and  the  legislature  de- 
clare that  the  writ  of  ejectment  shall  give  as  full  and  effectual  re- 
lief as  the  fictitious  form,  by  declaration.' 

At  the  very  outset,  we  perceive  that  the  remedies  to  be  at- 
tained by  this  form  of  action  are  twofold:  i.  Where  the  object 
to  be  gained  is  possession* — where  the  recovery  of  the  land  itself 
is  sought  for ;  and  thus,  in  this  state,  it  is  almost  the  only  action 
for  trying  title.'  2.  Where  the  end  to  be  attained  is  the  enforce- 
ment of  the  specific  performance  of  a  contract,  either  by  the  re- 
covery of  the  land  itself,  or  of  money  instead  of  the  land ;  in  other 
words,  it  enforces  the  equity  of  a  plaintiff  relative  to  land,  and 
compels  the  payment  of  money  charged  on  land,  where  there  is 
no  common-law  remedy.^"  We  will  examine  both  species  of  the 
action,  in  their  order,  as  they  are  attended  by  different  conse- 
quences ;  the  one  being  a  mere  legal  action,  the  other  a  substitute 
for  a  bill  in  equity. 

6  4  Sm.  L.  476,  2  Purd.  §4,  p.  1292. 

7  Osbourn  v.  Osbourn,  ii  S.  &  R.  S7- 

8  Cooper  v.  Smith,  9  S.  &  R.  31. 

9  Morris  v.  Vanderen,  i  Dall.  67. 

10  Cause  V.  Wiley,  4  S.  &  R.  528. 
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form  of  writ. 

The  twelfth  section  of  the  act  of  March  21,  1806,  2  Purd.  §1, 
p.  1291,  declares  that  "all  writs  of  ejectment  should  be  in  the 
form  following,  and  not  otherwise,  viz : 

[Iv.  S.]  County,  ss.    The  Commonwealth  of  Penn- 

sylvania: To  the  sheriff  of  said  county,  Greeting:  You  are 
hereby  commanded  that  you  summon  A.  B.  to  appear  before  the 
judges  of  the  Court  of  Common  Pleas,  in  and  for  said  county,  to 
be  holden  at  on  the  day  of 

next,  then  and  there  to  answer  to  a  certain  complaint  made  by 
C.  D.  that  he  the  said  A.  B.  now  hath  in  his  actual  possession  a 
tract  of  land,  situate  in  township,  in  the  said  county, 

containing  acres  or  thereabouts,  bounded  by  lands  of 

E.  F.,  G.  H.,  the  right  of  possession  or  title  to  which  he,  the 
said  C.  D.,  saith  is  in  him  [or  them,  as  the  case  may  be]  and  not 
in  the  said  A.  B.,  all  of  which  the  said  C.  D.  averreth  he  is  pre- 
pared to  prove  before  our  said  court.  Hereof  fail  not.  Witness 
J.  B.,  president  [or  judge,  as  the  case  may  be]  of  our  said  court 
at  ,  the  day  ,  Anno  Domini 

one  thousand  eight  hundred  and  .    Attested : 

J.  M., 
Prothonotary." 

2.    When  ejectment  lies.(a) 

a.    To  determine  title  to  real  property. 

It  is  a  maxim  of  the  common  law,  that  ejectment  will  not  lie  for 
anything  whereon  an  entry  cannot  be  made,  or  of  which  the 
sheriff  cannot  deliver  possession ;  in  other  words,  it  is  only  main- 
tainable for  corporeal  hereditaments.^^  Thus,  ejectment  will  not 
lie  to  enforce  payment  of  a  ground-rent,  reserved  upon  a  convey- 
ance in  fee;^^  the  grantor,  in  such  case,  unless  a  clause  of  re- 
entry be  expressly  reserved,  has  no  title,  legal  or  equitable,  to  the 
land;  and  the  rent  is  but  an  incorporeal  hereditament;  so,  eject- 
ment will  not  lie  for  the  strip  of  land  covered  by  a  party-wall — a 

a    3  Vale  6861. 

11  Black  V.  Hepburne,  2  Yeates  331 ;  Clement  v.  Youngman,  40  Pa.  341 ; 
Carnahan  v.  Brown,  60  Pa.  23;  Rhynd  v.  Rhynd  Oil  Co.,  63  Pa.  397;  Car- 
ter V.  Salter,  i  Del.  403. 

12  Kenege  v.  Elliott,  9  W.  258. 
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party-wall  is  a  mere  easement."  But  where  a  boiler,  engine  and 
stack  were  erected  upon  the  lands  of  the  plaintiff,  at  the  joint  ex- 
pense of  himself  and  the  defendant,  under  an  agreement  to  use 
the  same  as  a  common  source  of  power,  without  limitation  as  to 
time,  the  interest  thus  created  is  in  the  nature  of  real  estate,  foi 
which  an  ejectment  will  lie,  in  case  of  an  ouster."  If  a  railroad 
company  enter  on  lands,  without  first  paying  or  securing  the  dam- 
ages to  the  owner  of  the  soil,  the  latter  may  maintain  ejectment;^" 
where,  however,  land  is  taken  for  the  construction  of  a  state 
canal,  and  the  formef  owner  recovers  a  personal  judgment  for 
his  damages  against  the  grantee  of  the  state,  he  cannot  enforce 
payment  thereof  by  ejectment.^"  A  party  cannot  maintain  eject- 
ment for  land  in  his  own  possession  ;^'  it  cannot  be  made  a  substi- 
tute for  an  action  of  trespass.^* 

Ejectment  lies  for  the  purpose  of  determining  the  question  of 
title  to  real  property.^^  A  person  entitled  to  possession  under  a 
lease  may  maintain  ejectment  though  the  interest  demised  be  an 
incorporeal  one.^°  Likewise  the  lessor  may  maintain  ejectment 
if  the  lessee  has  not  entered.^^  One  who  is  entitled  to  the  right 
of  mining  on  the  land  may  maintain  ejectment.^^  The  holder  of 
a  vested  remainder  in  fee  may  alien  it,  and  after  his  death  his 
grantees   can  maintain  ejectment  against  co-tenants   excluding 

13  Robinson  v.  Gunnis,  2  W.  N.  C.  224.  But  see  Wells  v.  Fox,  i  Dall. 
308.  It  will  not  lie  for  the  privilege  of  use  of  a  landing-place,  held  in  com- 
mon with  other  citizens.  .Graham  v.  Bickman,  2  Yeates  33. 

14  Hill  V.  Hill,  43  Pa.  521.  One  entitled  to  a  right  of  mining  in  the 
land,  may  maintain  ejectment.    Turner  v.  Reynolds,  23  Pa.  199. 

15  McClinton  v.  Railway  Co.,  66  Pa.  404. 

16  North  Branch  Canal  Co.  v.  Hireen,  44  Pa.  418. 

17  Kribbs  v.  Downing,  25  Pa.  399;  Narehood  v.  Wilhelm,  69  Pa.  64; 
Corley  v.  Pentz,  76  Pa.  57;  Buchanan  v.  Streper,  35  L.  I.  274.  But  see 
Buchanan  v.  Hazzard,  95  Pa.  240. 

18  Corley  v.  Pentz,  76  Pa.  57.    And  see  Narehood  v.  Wilhelm,  69  Pa. 

64. 

19  Hessel  v.  Johnson,  23  W.  N.  C.  300. 

20  Hessel  v.  Fritz,  33  W.  N.  C.  299. 

21  IvOtz  V.  Reading  Iron  Co.,  10  C.  C.  497;  Henninger  v.  Boyer,  10  C. 
C.  506. 

22  King  V.  Baker,  25  Pa.  186.  If  a  coal  lease  provides  for  a  minimum 
royalty  and  neither  the  lessee  nor  his  assignee  has  ever  taken  possession  of 
the  coal,  or  performed  any  of  the  covenants  of  the  lease,  the  assignee  can- 
not recover  the  cost  in  ejectment  without  paying  the  royalties  in  arrears. 
Comely  v.  Zentmyer,  224  Pa.  639.  ' 
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them  from  possession.^''  On  the  other  hand  an  exclusive  right  of 
interment  in  burial  lots,  subject  to  the  regulations  of  the  ceme- 
tery company,  will  not  support  ejectment  by  the  grantee  of  the 
right  ;'*  nor  to  enforce  a  covenant  relating  to  the  consideration  of 
a  conveyance,''^  nor  can  the  collateral  heirs  of  a  grantor  main- 
tain ejectment  against  the  grantee  as  for  conditions  broken  if 
there  has  been  no  complaint  of  a  breach  by  the  parties  in  whose 
favor  the  conditions  were  to  be  performed  by  the  grantee."* 

b.  And  not  title  to  personal. 

A  judgment  in  ejectment  does  not  attach  to  personal  property 
on  the  premises."'  Thus  after  a  recovery  in  ejectment  against  the 
lessee  of  a  furnished  house  a  writ  of  hab.  fa.  cannot  be  made  to 
include  the  personal  property."^  If  thus  issued  the  court  will 
amend  it  by  a  limitation  to  real  estate."^  And  when  land  is  con- 
veyed to  a  firm  "to  be  held  by  them  as  partnership  property,"  a 
subsequent  purchaser  of  a  partner's  interest  in  the  land,  before 
a  settlement  of  the  partnership  accounts,  takes  it  as  personalty 
and  ejectment  will  not  lie  by  him  against  his  own  vendee  to  en- 
force payment  of  the  purchase  money.'" 

c.  On  nonpayment  of  money  due  on  mortgage. 

This  action  may  also  be  resorted  to,  upon  nonpayment  of 
money  due  under  a  mortgage,'^  although  a  different  mode  of  pro- 
ceeding is  given  by  the  act  of  assembly,  and  this,  even  after  judg- 
ment upon  a  bond  for  the  same  debt  f^  it  is  also  a  proper  mode 
of  enforcing  the  payment  of  instalments  due  on  a  mortgage.  It 
has  always  been  held,  that  ejectment  lies  on  a  mortgage,  because 
the  act  which  provides  a  scire  facias  gives  no  remedy,  where  the 

23  Duffy  V.  Duffy,  20  Super.  Ct.  25 ;  Rook  v.  Greenewald,  22  Super  Ct. 
641 ;  Chamberlain  v.  Maynes,  180  Pa.  39. 

24  Weaver  v.  Wible,  72  Pa.  469. 

25  Ibid. 

26  Hancock  v.  McAvoy,  151  Pa.  460. 

27  Keystone  Coal  Co.  v.  Williams,  216  Pa.  217 ;  Forest  Oil  Co.  v.  Hart, 
SO  Pitts.  L.  J.  17. 

28  Herring  v.  Reade,  7  W.  N.  C.  522. 

29  Ibid. 

30  Du  Bree  v.  Albert,  100  Pa.  483. 

31  See  Chap.  36  on  Scire  Facias,  Part  II. 

32  Bantleon.  V.  Smith,  2  Binn.  153;  Wharf  v.  Howell,  S  Binn.  504; 
McCall  V.  Lenox,  9  S.  &  R.  304;  Smith  v.  Shuler,  12  S.  &  R.  240;  Fluck  v. 
Replogle,  13  Pa.  406. 
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object  is  not  to  turn  the  land  into  money  ;'^  the  remedy  by  scire 
facias,  prescribed  by  our  act  of  assembly,  does  not  exclude  the 
remedy  by  ejectment  on  a  mortgage,  because  they  are  different  in 
their  objects  and  results.^*  If  the  mortgage  contain  a  covenant 
to  pay  the  debt,  there  would  seem  to  be  no  reason  why  ejectment 
should  not  lie,  after  judgment  in  an  action  of  covenant  ;^°  and 
formerly  this  was  the  mortgagee's  only  remedy,  having  no  court 
of  equity  in  Pennsylvania.  His  liability  to  the  mortgagor's  equity 
of  redemption  rendering  it  a  very  inconvenient  mode  of  enforc- 
ing payment,  the  act  of  1705  was  passed,  giving  the  remedy  by 
scire  facias.  The  assignees  of  a  mortgagee's  administrator  may 
also  maintain  ejectment;'^  so  also,  the  heirs  of  a  surviving  trus- 
tee;'^ and  suits,  brought  by  assignees  or  trustees  may  be  main- 
tained in  their  own  names — ^plaintiffs  in  ejectment  not  being 
bound  to  show  on  the  record  in  what  right  they  sue.'*  This  form 
of  action  also  furnishes  one  of  the  remedies  by  which  a  landlord 
may  recover  possession  of  lands  against  his  tenant ;'°  but  he 
cannot  maintain  it  against  a  tenant  for  years,  until  the  lease  ex- 
pires." Where  the  lease  is  for  a  definite  period,  at  its  expiration, 
he  may  bring  ejectment,  and  it  is  immaterial  whether  or  not  he  has 
given  notice  to  quit  in  three  months.*^  So,  a  person  entitled  to 
possession  under  a  lease  may  maintain  ejectment.*^ 

Ejectment  lies  on  a  mortgage  payable  by  installments  before 
they  all  become  due;*'  but  before  a  mortgagor  can  maintain  eject- 
ment against  the  mortgagee  in  possession  he  must  tender  the 
money  due  on  the  mortgage.**    The  mortgagee  may  maintain 

33  Knaub  v.  Esseck,  2  W.  282. 

34  Martin  v.  Jackson,  27  Pa.  504. 

35  Bantleon  v.  Smith,  3  Binn.  153. 

36  Simpson  v.  Ammons,  i  Binn.  177 ;  McCall  v.  Lenox,  9  S.  &  R.  304. 

37  Crunkelton  v.  Evert,  3  Yeates  570. 

38  Cooper  V.  Henderson,  6  Binn.  190. 

39  Alden  v.  Lee,  i  Yeates  160. 

40  Stofflit  v.  Troxell,  8  W.  &  S.  340. 

41  Evans  v.  Hastings,  9  Pa.  273. 

42  Karns  v.  Tanner,  66  Pa.  297. 

43  Smith  v.  Shuler,  12  S.  &  R.  240;  Fluck  v.  Reploge,  13  Pa.  405; 
Youngman  v.  Railway  Co.,  65  Pa.  278. 

44  Sanderson  v.  Phinney,  2  Walk.  526;  Crouse  v.  Binkley,  167  Pa.  182. 
See  Hunger  v.  Casey,  i  Mona.  688. 
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ejectment  for  the  mortgaged  premises,*^  and  so  may  the  assignee 
of  the  administrators  of  the  mortgagee." 

A  plaintiil  who  had  no  greater  interest  in  the  premises  in  con- 
troversy than  a  tenant  from  year  to  year,  whose  tenancy  has  ter- 
minated before  issuing  the  writ,  has  no  standing  to  maintain  eject- 
ment.*' 

d.  Will  not  lie  for  dower. 

A  widow  cannot  support  ejectment  for  her  thirds  or  dower  at 
common  law,  nor  for  her  interest  under  the  intestate  law.**  If 
she  should  join  with  the  heirs  in  ejectment  for  the  land,  a  non- 
suit will  be  entered  as  to  her,  and  the  other  plaintiffs  may  recover 
that  to  which  they  are  entitled.**  One  reason  why  she  ought  not 
to  be  able  to  support  ejectment  is,  that  it  does  her  no  good;  she 
must  still  proceed  under  the  intestate  laws,  or  bring  her  writ  of 
dower.^"  Since  the  act  of  1834,  giving  the  orphans'  court  equity 
jurisdiction  in  the  case  of  legacies  charged  upon  the  land,  eject- 
ment will  not  lie  to  enforce  a  provision  in  a  will,  by  which  the 
payment  of  a  sum  of  money  or  the  support  of  a  widow,  &c.,  is 
charged  upon  land.*^  ' 

e.  Nor  for  purchase  of  beneficiary's  interest. 

Ejectment  does  not  lie  in  favor  of  a  purchaser  of  the  interest 
of  a  beneficiary  under  a  trust  deed  working  a  conversion  of  the 
land  for  distribution.  Thus  if  the  owners  of  several  mortgages 
unite  in  executing  a  deed  of  trust  in  which  they  recite  that  their 
purpose  is  "to  realize  on  said  mortgages,"  and  authorize  the  trus- 
tees to  foreclose  and  if  necessary  buy  in  the  land,  and  thereafter 
they  sell  it  at  public  sale  and  divide  the  proceeds,  the  interests  of 
the  beneficiaries  in  the  land,  after  it  is  bought  by  them  and  before 

45  Bagely  v.  Wallace,  16  S.  &  R.  245 ;  Knaub  v.  Esseck,  2  W.  282 ;  Mar- 
tin V.  Jackson,  27  Pa.  504. 

46  Simpson  v.  Amnions,  i  Binn.  175. 

47  Horner  v.  Marietta,  135  Pa.  418. 

48  Pringle  v.  Gaw,  5  S.  &  R.  S36;  Bratton  v.  Mitchell,  7  W.  113;  Gour- 
ley  y.  Kinley,  66  Pa.  270. 

49  O'Keson  v  Silverthorn,  6  W.  &  S.  246;  Hinckle  v.  Riffert,  6  Pa.  196; 
Act  31  March  1823,  8  Sm.  L.  141.  2  Purd.  §14,  p.  1299. 

50  Bratton  v.  Mitchell,  7  W.  115. 

51  Craven  v.  Bleakney,  9  W.  19;  Downer  v.  Downer,  9  W.  60;  Strick- 
ler  V.  Sheaffer.  S  Pa.  240;  Reed  v.  Reed,  S  Pa.  241  note;  Mohler's  Appeal, 
8  Pa.  26. 
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its  resale  are  not  subject  to  the  lien  of  a  judgment,  and  the  pur- 
chaser of  the  interest  of  any  one  of  them  takes  no  title  that  can  be 
enforced  by  ejectment.^^  Nor  can  the  defendant's  vendor  be 
substituted  as  defendant's  landlord  or  be  made  a  party  defendant 
to  defend  the  title.  Nor  will  such  vendor,  against  whom  there 
has  been  a  recovery  in  ejectment,  be  permitted  to  intervene  and 
defend  in  a  subsequent  action  against  his  vendee  for  trespass.'^ 

3.    Equitable  ejectment,  (b) 

Equitable  ejectment  may  be  supported  on  a  contract  in  writ- 
ing for  the  sale  of  land,  signed  and  sealed  by  one  as  agent  for 
the  grantor,  although  the  agent's  warrant  was  no,t  sealed."*  A 
consideration  which  amounts  to  a  covenant  cannot  be  enforced  by 
ejectment."^  The  general  rule  is,  that  where  a  person  obtains  the 
possession  of  land,  under  a  contract  with  another  for  the  purchase 
of  it,  he  will  not  be  permitted  to  set  up  an  independent  title,  to 
protect  a  hostile  possession ;  he  must  pay  the  purchase-money,  or 
restore  the  possession.^" 

a.    Is  similar  to  bill  in  equity. 

So  far  as  the  principles  upon  which  it  is  founded  are  con- 
cerned, the  rules  by  which  it  is  to  be  governed,  and  the  ground- 
work of  the  judgment,  this  action  is  similar  to  a  bill  in  equity."' 
Ejectment  on  an  equitable  title  is,  in  substance,  a  bill  for  specific 
performance,  and  is,  therefore,  governed  by  general  principles  of 
equity ;"'  this  further  appears  by  the  rule  relating  to  the  use  of  this 
form  of  action,  which  is,  that  wherever  the  chancellor,  in  England, 
will  enforce  articles  of  agreement,  or  decree  a  conveyance,  the 
same  relief  will  be  obtained  by  our  common-law  procedure."*  A 
vendee  of  land,  therefore,  who  has  fulfilled  his  portion  of  the 

b    3  Vale  6873 ;  8  Vale  24356. 

52  Sweeney  v.  Horn,  190  Pa.  237. 

53  Bennett  v.  Pennsylvania  R.  Co.,  17  C.  C.  189. 

54  Baum  v.  Dubois,  43  Pa.  260. 
|5S    Perry  v.  Scott,  Si  Pa.  np- 

S6    Hersey  v.  Turbett,  27  Pa.  418.    See  Vol.  I,  Chap.  2,  §5. 
^7    Peebles  v.  Reading,  8  S.  &  R.  491;  Cause  v.  Wiley,  4  S.  &  R.  S28; 
Marlin  v.  Willink,  7  S.  &  R.  297 ;  Muse  v.  Letterman,  13  S.  &  R.  171- 

58  Deitzler  v.  Mishler,  37  Pa.  82;  Riel  v.  Gannon,  161  Pa.  289,  293. 

59  Peebles  v.  Reading,  8  S.  &  R.  491 ;  Cope  v.  Smith,  8  S.  &  R.  iis; 
Coolbaugh  v.  Pierce,  8  S.  &  R.  419;  McCall  v.  Lenox,  9  S.  &  R.  315;  Muse 
V.  Letterman,  13  S.  &  R.  171 ;  Moody  v.  Vandyke,  4  Binn.  41. 
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contract,  by  payment  or  tender,  may  obtain  possession  by  this 
form  of  action.*"  "An  ejectment  to  enforce  specific  performance 
of  a  purchase,  being  with  us  a  substitute  for  a  bill  in  equity,"  says 
Chief  Justice  Gibson,  "it  is  to  be  affected  with  all  those  consider- 
ations that  would  affect  a  bill  for  that  purpose  in  the  contempla- 
tion of  a  chancellor ;  with  him,  the  enforcement  of  the  contract  is 
not  of  right,  but  of  grace;  and  he  withholds  the  exercise  of  his 
extraordinary  power,  wherever  there  is  a  doubt  about  the  facts  on 
the  basis  of  which  it  is  invoked."*^ 

In  Pennsylvania,  specific  enforcement  of  a  contract,  by  eject- 
ment,*" depends  upon  the  equity  and  justice  of  the  case ;  and  there 
might,  therefore,  be  a  case  where  the  agreement  was  sound  and 
good,  and  mutually  obligatory  upon  the  parties,  and  yet  where 
specific  performance  would  not  be  enforced.**  Therefore,  proof 
of  a  contract  which  might  be  insufficient  to  justify  a  decree  of  spe- 
cific performance  is  a  good  defense  in  an  action  of  ejectment, 
which  is  to  be  regarded  as  a  bill  in  equity  brought  by  the  holder 
of  the  legal  title.**  Says  Justice  Woodward:  "Before  a  chan- 
cellor would  decree  specific  performance,  which  is  of  grace,  not 
of  right,  he  would  require  to  be  shown  very  clearly  what  the  con- 
tract was — that  it  was  fair  and  conscionable,  executory,  founded 
on  sufficient  consideration,  and  so  far  executed  that  it  would  be  a 
fraud  on  the  vendee  or  his  heirs,  not  to  execute  it  fully.  The 
party  seeking  specific  performance  must  show  affirmatively  that 
he  has  been  in  no  default  which  canot  be  explained  or  excused, 
and  that  he  has  taken  all  proper  steps  towards  performance  on 
his  own  part ;  for  mutuality  is  of  the  essence  of  all  contracts,  and 
indispensable  to  move  the  conscience  of  a  chancellor;  a  promise 
to  convey  is  only  one  side  of  the  contract,  and,  without  a  counter- 
part, is  nude."  "A  fiction,"  says  Gibson,  C.  J.,  "by  which  equity 
is  enabled  to  look  on  things  agreed  to  be  done,  as  actually  done, 
enables  us,  when  we  had  not  chancery  powers,  and  still  enables  us, 
when  we  have,  to  sustain  an  ejectment  on  an  executory  agree- 

60  Magens  v.  Smith,  4  Binn.  75;  McDowell  v.  Ingersoll,  S  S.  &  R.  105; 
Cope  V.  Smith,  8  S.  &  R.  115. 

61  Brawdy  v.  Brawdy,  7  Pa.  158.  See  also  Bishop  v.  Reed,  3  W.  &  S. 
264. 

62  See  Chap.  2,  §s,  Vol.  i,  p.  64. 

63  Remington  v.  Irwin,  14  Pa.  145. 

64  Greenlee  v.  Greenlee,  22  Pa.  225. 
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ment;  and  it  is,  consequently,  unnecessary  to  presume  a  convey- 
ance to  those  who  are  entitled  to  have  it.*° 

b.  Chancellor's  duty. 

In  an  action  of  ejectment  involving  an  equitable  title,  it  is  the 
duty  of  the  judge  acting  as  a  chancellor,  which  he  truly  is,  to  scru- 
tinize and  weigh  the  evidence  for  himself;  and,  if  the  facts  set 
up  are  sufficient  in  character  and  are  clearly  and  satisfactorily 
proved,  so  that  he  is  satisfied  upon  all  the  evidence  that  the  case 
is  a  proper  one  for  specific  execution,  he  should  so  instruct  the 
jury  and  direct  their  verdict  accordingly.** 

On  the  other  hand,  if  he  is  not  so  satisfied,  if  the  facts  are  not 
sufficient,  or  the  evidence  on  which  they  rest  is  not  clear,  satis- 
factory and  convincing,  so  that  his  conscience  is  not  moved  to 
sustain  the  alleged  contract,  he  should  then  so  instruct  the  jury 
and  direct  their  verdict  accordingly.*^ 

But  if  the  facts  alleged  are  satisfactorily  established,  yet  are 
conflicting,  or  the  credibility  of  witnesses  is  involved,  and  the  con- 
flicting testimony  is  of  such  a  character  that  he  can  conscionably 
sustain  a  verdict  either  way,  as  the  jury  may  find,  the  case  should 
go  to  the  jury  with  careful  instructions,  to  turn  upon  their  finding 
of  the  disputed  facts.** 

c.  Law  will  consider  that  done  which  chancery  would  decree  to  be 

done. 

To  supply,  as  far  as  they  can,  the  want  of  a  court  of  chancery, 
our  courts  of  law  consider  that  as  done  which  chancery  would 
decree  to  be  done ;  and  that  is  the  reason  why  an  action  of  eject- 
ment may  be  supported,  in  this  state,  on  an  equitable  title.** 
Thus,  if  A.  agree  with  B.  for  the  purchase  of  land,  enter  and  pay 
the  purchase-money,  A.  is  considered  in  the  same  situation  as  if 
he  had  received  a  conveyance  from  B.,  because  the  latter  might  be 

6s    Christy  v.  Brien,  14  Pa.  249. 

66  Hess  V.  Calendar,  120  Pa.  138;  Nicolls  v.  McDonald,  loi  Pa.  514; 
Reno  V.  Moss,  120  Pa.  49 ;  Hoover  v.  Hoover,  129  Pa.  201 ;  Silliman  v. 
Haas,  151  Pa.  53 ;  Way  v.  Hooten,  156  Pa.  81 ;  Lau's  Appeal,  176  Pa.  100 ; 
Gilchrist  v.  Brown,  165  Pa.  275;  Fowler  v.  Webster,  180  Pa.  610;  dinger 
V.  Shultz,  183  Pa.  469. 

67  Ibid. 

68  Ibid. 

69  Vincent  v.  Hufif,  4  S.  &  R.  301- 
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compelled  in  chancery  to  execute  a  conveyance.'"  The  plaintiff 
in  an  ejectment  against  the  seller  of  lands,  occupies  the  place  of 
an  applicant  to  a  court  of  equity  for  a  decree  to  compel  a  specific 
performance  of  a  contract.  Ejectment  may  be  sustained  to  en- 
force an  equity,  but  only  as  a  substitute  for  a  bill,  and  subject  to 
all  the  considerations  by  which  a  claim  to  have  the  land  itself  may 
be  defeated.'^  The  case  of  a  defendant,  also,  is  like  that  of  a  de- 
fendant in  chancery,  where,  if  the  fact  on  which  the  equity  of  a 
bill  arises,  be  denied  by  the  answer,  and  the  equity  is  proved  but 
by  one  witness  for  the  plaintiff,  he  can  never  have  a  decree;  but 
in  one  or  both  instances,  the  proof  would  be  complete,  if  one  wit- 
ness swore  to  the  fact  directly,  and  a  variety  of  circumstances 
were  adduced,  from  which  the  same  fact  would  naturally  be  in- 
ferred.''^ 

d.    Enforcement  of  trusts. 

An  action  of  ejectment  may  be  brought  by  a  cestui  que  trust 
against  a  trustee,  in  the  nature  of  a  bill  to  enforce  the  execution  of 
the  trust  ;''*  and  a  resulting  trust  as  to  land  may  be  established  by 
parol,  and  may  be  maintained  by  ejectment.'*  The  action  may  be 
maintained  either  in  his  own  name,  or  in  the  name  of  the  trustee 
with  or  without  his  consent,"  or  in  the  name  of  his  successor  with- 
out notice  of  a  trust.'®  Furthermore  when  the  cestui  que  trust  is 
entitled  to  the  possession  of  land  held  on  a  dry  naked  trust,  he  may 
maintain  ejectment  against  the  trustee  without  a  previous  de- 
mand." The  trustee  however  can  relieve  himself  from  costs  by  a 
disclaimer.'*  If,  under  a  trust  deed,  a  vested  remainder  in  fee  is 
given  to  the  cestui  que  trust  after  a  life  estate,  the  grantee  of  the 
cestui  que  trust  under  a  deed  given  before  the  life  estate  had 

70  Moody  V.  Vandyke,  4  Binn.  41. 

71  Pennock  v.  Freeman,  i  W.  401 ;  Henderson  v.  Hays,  2  Pa.  148. 

72  Minsker  v.  Morrison,  2  Yeates  344. 

73  Altimus  V.  Elliott,  2  Pa.  62.    See  4  Vale  1 1956. 

74  Lynch  v.  Cox,  23  Pa.  263. 

75  Campbell  v.  Galbreath,  i  Dall.  72;  Kennedy  v.  Fury,  i  Dall.  72; 
Ross  V.  Barker,  5  W.  391 ;  Kensinger  v.  Smith,  94  Pa.  384. 

76  Church  V.  Ruland,  64  Pa.  433;  Christy  v.  Brien,  14  Pa.  248;  Hewitt 
V.  Hewling,  11  Pa.  27. 

77  Caldwell  v.  Lowden,  3  Brewst.  63. 

78  Ibid. 
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terminated  may,  after  the  termination  of  the  life  estate,  maintain 
ejectment  without  a  previous  conveyance  from  the  trustee." 

Ejectment  lies  by  the  heirs  of  a  grantor,  against  a  grantee,  to 
obtain  possession  of  land  which  was  conveyed  by  the  former  to  the 
latter,  under  contemporaneous  parol  declarations  from  the  latter, 
that  he  held  it  in  trust  for  the  former,  the  heirs  of  the  grantee 
being  in  possession  at  the  time  the  ejectment  was  brought.'" 
Where  a  vendor  recovered  in  ejectment  to  compel  speciiic  per- 
formance of  articles,  on  which  more  than  half  the  purchase- 
money  had  been  paid,  and  a  settlement  was  subsequently  made,  by 
which  the  land  was  to  be  given  up  to  the  vendee,  he  giving  a  judg- 
ment, payable  after  his  death,  for  the  amount  found  due  thereby, 
which  judgment  was  duly  entered,  it  was  held,  that  the  delay  of 
the  vendee  to  enforce  execution  of  this  last  agreement,  for  eigh- 
teen years,  during  which  time  the  land  had  risen  considerably  in 
value,  was  no  bar  to  an  ejectment  by  him  therefor,  the  rents  and 
profits  having  more  than  paid  the  interest  on  the  judgment  during 
that  period,  and  there  being  evidence  to  show  that  he  had,  in  fact, 
not  abandoned  the  contract.*^  Equity  will  not  complete  a  convey- 
ance void  at  law,  unless  there  be  fairness  and  a  meritorious  con- 
sideration.'^ Ejectment  does  not  lie  for  purchase-money  pay- 
able in  futuro,  after  delivery  of  a  deed  of  conveyance.'^ 

An  action  of  equitable  ejectment  is  often  brought  by  a  wife  to 
enforce  a  resulting  trust  in  land  taken  or  sold  as  the  property  of 
her  husband.'*  To  establish  such  a  trust  it  must  appear  by  clear 
proof  that  her  money  went  into  the  property  at  the  inception  of 

79  Chamberlain  v.  Moynes,  180  Pa.  39. 

80  Murphy  v.  Hubert,  7  Pa.  420.  An  issue  in  an  action  of  ejectment 
on  the  plaintiff's  signature  to  a  deed  to  the  defendant's  deceased  wife 
and  the  condition  of  the  plaintiff's  mind  at  the  time  of  signing  is  a  legal, 
and  not  an  equitable  ejectment.    Lineberger  v.  Newkirk,  179  Pa.  117. 

8i     McLaughlin  v.  Shields,  12  Pa.  283. 

82  Stickney  v.  Borman,  2  Pa.  67. 

83  Zentmyer  v.  Mittower,  5  Pa.  403. 

84  Kegerreis  v.  Lutz,  187  Pa.  252;  Steckman  v.  Schell,  130  Pa.  i;  Gil- 
christ V.  Brown,  165  Pa.  275;  Wylie  v.  Mansley,  165  Pa.  65;  Mitchell  v. 
Phillips,  236  Pa.  311.  A  judgment  in  ejectment  recovered  by  a  trustee  in 
bankruptcy  against  the  bankrupt's  wife,  who  had  bought  the  property  in 
controversy  with  money  furnished  by  her  husband  when  insolvent,  is  a 
judgment  in  an  equitable  ejectment,  and  conclusively  bars  a  second  action 
in  ejectment,  by  her  against  the  trustee.  Rosenberg  v.  Mencke,  208  Pa. 
331.    See  criticism  of  this  case  in  Bruner  v.  Finley,  211  Pa.  74. 
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the  title;  that  the  purchase  was  made  by  her,  or  for  her  account; 
and  that  the  putting  of  the  deed  in  his  name  was  wrongfully  done. 
The  intention  of  the  parties  may  be  shown  by  their  action,  claims 
or  declarations  in  presence  of  each  other,  and  other  cotemporary 
circumstances,  and  the  necessary  facts  must  be  averred  in  the 
pleadings.^'.  In  such  cases  if  the  evidence  is  insufficient  to  sus- 
tain the  trust  the  case  should  be  withheld  from  the  jury.^*  In  the 
trial  of  such  a  case  among  other  rules  that  should  be  observed  is 
some  latitude  and  discretion  by  the  trial  judge  in  the  admission  of 
evidence,  and  also  in  the  examination  and  cross-examination  of 
witnesses.*^ 

If  the  defense  in  an  ejectment  suit  be  a  resulting  trust,  a  high 
quality  of  evidence  is  required  to  establish  such  a  defense.*' 

The  action  must  be  brought  within  five  years  from  the  time  the 
contract  was  made  or  the  trust  was  created.'*  This  statute  how- 
ever does  not  apply  in  cases  wherein  the  husband  having  pur- 
chased the  land  with  his  wife's  money  and  taken  the  deed  by  mis- 
take in  his  own  name  recognizes  her  title.  In  such  a  case  his  oc- 
cupancy is  in  no  sense  adverse  to  hers  and  will  not  therefore  for 
any  length  of  time  extinguish  or  bar  her  assertion  of  title.'" 

If  a  judgment  for  the  defendants  in  an  equitable  ejectment  to 
enforce  a  trust  is  reversed  by  the  supreme  court  and  a  venire 
facias  de  novo  is  awarded  that  a  verdict  may  be  rendered  recog- 
nizing and  executing  the  trust  in  accordance  with  the  principles 
enunciated  in  the  appellate  court,  the  defendants  on  the  new  trial 
thus  awarded  will  not  be  permitted  to  prove  that  the  evidence  on 
which  the  judgment  of  the  supreme  court  for  an  account  was 
founded  was,  in  fact,  false  and  fraudulent.  The  time  to  prove 
that  was  on  the  former  trial.*^ 

8s  Byers  v.  Ferner,  216  Pa.  233;  Bigley  v.  Jones,  114  Pa.  510;  Craw- 
ford V.  Thompson,  142  Pa.  551;  Cornman's  Estate,  197  Pa.  125;  McCor- 
tnick  V.  Cooke,  199  Pa.  631.  In  the  Byers  case  assumpsit  was  brought  by 
her  heirs  against  the  executor  of  her  husband. 

86  Ibid;  Monticelli  v.  Friedman,  193  Pa.  545;  Olinger  v.  Shultz,  183 
Pa.  469.    See  §3a. 

87  Ibid. 

88  Hoover  v.  Hoover,  129  Pa.  201. 

89  Act  April  22,  1856,  §6,  P.  I*  533,  2  Purd.  §16,  p.  2278. 

90  Miller  v.  Baker,  160  Pa.  172  and  166  Pa.  414 ;  Olinger  v.  Shultz,  1S3 
Pa.  469. 

91  Fellows  v.  Loomis,  204  Pa.  225.  See  Fellows  v.  Loomis,  170  Pa. 
415.    An  action  of  ejectment  to  enforce  a  trust  is  an  equitable  action; 
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e.  Enforcement  of  lost  contract. 

If  the  action  for  specific  performance  is  based  on  a  written  con- 
tract which  is  lost,  the  terms  of  which  must  be  supplied  by  oral 
testimony,  it  is  indispensable  to  prove,  by  the  most  clear  and 
distinct  evidence,  the  precise  terms  of  the  agreement."^  And 
this  necessarily  means  the  whole  agreement.^' 

f.  Vendor  to  recover  purchase  money. 

Here,  however,  a  very  important  equity  maxim  obtains,  whereof 
it  is  befitting  to  cite  some  leading  examples:  A  party  claiming 
under  an  equitable  title,  must  do  equity  before  he  can  recover;^* 
and  it  is  a  rule,  that  unless  the  plaintiff  can  enforce  specific  execu- 
tion of  a  contract,  he  cannot  maintain  ejectment  ;°^  he  cannot, 
therefore,  recover,  until  he  has  paid  or  tendered  the  purchase- 
money  under  the  contract.'^  Where  the  plaintiff  retains  the  legal 
title,  it  is  not  requisite  that,  in  order  to  maintain  ejectment  for 
the  purchase-money,  against  the  vendee  under  articles,  he  should 
have  tendered  a  deed  before  suit  brought;  it  is  enough,  that  he 
tender  or  file  a  deed  in  court,  on  the  trial ;  and  if  the  deed  filed  be 
erased,  a  court  of  error  will  allow  the  plaintiff  to  execute  a  new 
one  in  its  stead.'^  Though,  where  a  vendor  of  land  covenants  to 
convey  upon  the  payment  of  a  certain  portion  of  the  purchase- 
money,  he  cannot  maintain  ejectment  against  the  vendee,  when  the 
prescribed  portion  has  been  paid;  yet,  this  principle  does  not 
apply,  where  there  are  stipulations  still  uncomplied  with,  which 

and  a  verdict  finding  that  the  defendant  is  a  purchaser  of  the  land  in 
controversy  without  notice,  when  the  law  imputes  notice  on  the  uncon- 
tested facts  before  the  jury,  is  entitled  to  no  weight.  Fellows  v.  Loomis, 
170  Pa.  41S  and  156  Pa.  74. 

92  Sage  v.  McGuire,  4  W.  &  S.  228;  McParson's  Appeal,  11  Pa.  503, 
510. 

93  Van  Horn  v.  Munnell,  145  Pa.  497,  502. 

94  Werkheiser  v.  Werkheiser,  3  R.  326;  Hauberger  v.  Root,  S  Pa.  113 

95  Vincent  v.  Huff,  4  S.  &  R.  301 ;  Marlin  v.  Willink,  7  S.  &  R.  297. 

96  (Smith  V.  Patton,  i  S.  &  R.  So;  Cause  v.  Wiley,  4  S.  &  R.  538; 
Minsker  v.  Morrison,  2  Yeates  344.  It  is  otherwise,  if  a  vendor  enter  upon 
his  vendee,  claiming  under  an  adverse  title;  in  such  case,  the  latter  may 
recover,  without  a  previous  tender  of  the  purchase-money ;  justice  may  be 
done  by  a  conditional  verdict.  Chase  v.  Irvin,  87  Pa.  286. 

^y  Markley  v.  Swartzlander,  8  W.  &  S.  172 ;  Hall  v.  Holmes,  4  Pa.  251 ; 
Smith  V.  Webster,  2  W.  478;  Devling  v.  Williamson,  9  W.  311;  Magaw  v. 
Lothrop,  4  W.  &  S.  316;  Lauer  v.  Lee,  42  Pa.  465. 
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are  made  by  the  agreement  of  the  parties  prerequisites  to  a  con- 
veyance."^ "Equity,"  says  Judge  King,  "requires  of  a  vendor 
asking  its  aid  to  compel  the  specific  performance  of  a  contract,  to 
show  himself  ready,  prompt  and  eager,  and  therefore,  time  alone 
is  a  sufficient  bar  to  the  aid  of  the  court ;  but  the  rule  is  mutual, 
and  applies  to  both  parties,  and  a  purchaser  will  not  be  assisted, 
where  he  has  made  frivolous  objections  to  the  title  and  trifled  or 
shown  backwardness  to  perform  his  part  of  the  agreement,  es- 
pecially, if  circumstances  are  altered."^®  If,  by  its  terms,  pos- 
session is  to  precede  payment,  and  it  is  delivered,  after  which  the 
vendee  is  ousted,  he  need  not  tender  the  purchase-money,  before 
ejectment,  because  he  had  the  right  of  possession,  before  pay- 
ment.^"" In  such  cases,  it  is  the  practice,  for  the  plaintiff  to  file 
an  agreement,  during  the  trial,  that,  in  case  the  verdict  should  be 
in  his  favor,  judgment  should  not  be  entered  before  payment  of 
the  balance  of  the  purchase-money,  to  be  ascertained  by  auditors, 
'ihis  is  done  to  obviate  the  objection,  that  chancery  principles  will 
not  be  adopted  by  the  court,  where  they  cannot  do  full  and  com- 
plete justice  between  the  parties ;  the  court  cannot,  however,  com- 
pel a  defendant  to  submit  to  such  proceedings;  he  may  join  in 
them,  and  thus  obtain  payment,  before  he  gives  up  possession,  or 
he  may  try  the  plaintiff's  title  in  a  new  ejectment,  or  sue  him  for 
the  purchase-money.^"^ 

A  vendor  who  retains  the  legal  title  may  maintain  ejectment 
against  a  purchaser  from  the  original  vendee  though  the  latter  had 
received  full  payment  but  had  omitted  to  pay  installments  due  to 
the  plaintiff  and  became  insolvent.^"^  Likewise  after  part  pay- 
ment, ejectment  also  lies,  if  the  times  of  payment  of  the  balance 
have  expired,  before  suit  brought.  In  such  case,  the  legal  title 
remains  in  the  vendor,  who  may  recover  in  ejectment,  and  equity 
would  grant  no  relief  to  the  defendant,  except  on  payment  of  all 
the  purchase-money  due.^"*  Chancery  would,  however,  relieve  a 
defendant  against  even  the  lapse  of  time,  if  the  delay  has  not  been 
unreasonable;  so,  where  a  considerable  part  of  the  purchase- 

98  Biddle  v.  Moore,  3  Pa.  161. 

99  Dalzell  v.  Crawford,  i  Pars.  56. 

100  Bassler  v.  Niesly,  2  S.  &  R.  354. 

loi     Ibid.,  35S-6.    See  Bower  v.  Blessing,  8  S.  &  R.  243. 

102  N.  Y.  and  Chartiers  Gas  Coal  Co.  v.  Plumber,  96  Pa.  99. 

103  Marlin  v.  Willink,  7  S.  &  R.  297. 
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money  has  been  paid,  possession  taken  and  improvements  made, 
they  would  be  less  rigid  in  the  consideration  of  time."*  The 
seller  of  land,  although  he  conveys  it,  retains  an  equitable  lien 
against  the  purchaser,  and  all  claiming  under  him,  with  notice  that 
the  purchase-money  is  unpaid;^"'  so  do  the  heirs  of  an  intestate, 
whose  lands  have  been  taken  at  a  valuation,  until  the  party  elect- 
ing to  take  them  pays  or  secures  the  valuation-money  to  the  other 
heirs.  A  mere  bond,  which  is  no  lien,  is  not  sufficient  security, 
and,  therefore,  it  would  seem  that  ejectment  would  be  the  remedy 
against  such  party  (or  a  purchaser  under  him,  having  notice  of 
his  omission  to  comply  with  the  condition  of  such  election)  to 
compel  his  performance ;  for  the  fee  does  not  vest,  until  payment, 
or  adequate  security  be  given.^"® 

This  action  affords  the  same  remedy  to  the  vendor  against  his 
vendee,  whom  he  has  put  in  possession,  and  who  omits  or  re- 
fuses to  pay  the  consideration  money,^"'  or  interest  thereon.^"' 
Says  Judge  Porter:  "When  in  an  action  of  ejectment  by  a 
vendor,  in  an  executory  contract  against  the  purchaser  to  recover 
possession  of  the  land,  the  defendant  sets  up  the  executory  con- 
tract and  alleges  that  plaintiff  cannot  convey  the  fee  simple  title 
covenanted  for,  the  proceeding  assumes  an  equitable  character. 
The  contract  can  only  become  effective  as  a  defense  upon  con- 
dition that  the  defendant  shall  perform  his  covenants.  He  must 
pay  the  purchase  money  or  surrender  possession  of  the  land,  so 
far  as  he  has  acquired  that  possession  under  the  contract.  This 
result  is  reached  by  the  entry  of  a  conditional  verdict  and  judg- 
ment, as  was  done  in  this  case,  in  favor  of  the  plaintiff  for  the 
payment  of  the  purchase  money  by  the  defendant."""  The 
vendor's  right  of  action  also  includes  the  right  to  compel  payment 
of  interest  on  the  purchase  money  as  provided  in  the  contract  of 
sale."' 

104    Ibid.,  298. 

los    Irvine  v.  Campbell,  6  Binn.  118. 

106  Walton  V.  Willis,  i  Dall.  351. 

107  Mitchell  V.  De  Roche,  i  Yeates  12;  Irvine  v.  Campbell,  6  Binn.  118; 
Marlin  v.  Willink,  6  S.  &  R.  297;  Brown  v.  Devitt,  131  Pa.  455. 

108  Moyer  v.  Garrett,  96  Pa.  376. 

109  Young  v.  Penna.,  Monongahela  &  Southern  R.  Co.,  48  Super.  O).  49 ; 
Smith  V.  Webster,  2  W.  478 ;  Stokely  v.  Trout,  3  W.  163 ;  Congreg^tiisjiit  v 
Miles,  4  W.  146;  Daubert  v.  Pennsylvania  R.  Co.,  15s  Pa.  178. 

no    Moyer  v.  Garrett,  96  Pa.  376. 
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The  grantor  of  a  conveyance  expressly  made  subject  to  a  lien 
which  formed  part  of  the  purchase  money,  can  enforce  its  pay- 
ment by  an  action  of  ejectment  against  his  vendee  and  a  subse- 
quent purchaser.^^^  An  owner  of  land  who  has  agreed  to  con- 
vey land  to  a  railroad  company  for  a  right  of  way  and  has  let 
the  company  into  possession,  may  enforce  the  covenants  per- 
taining to  the  payment  of  the  purchase-money  and  other  cove- 
nants by  an  action  of  ejectment.^^^  But  a  vendor  under  articles 
who  has  parted  with  the  legal  title  to  the  land,  and  who  has 
neither  possession  nor  the  right  of  possession,  cannot  bring  eject- 
ment to  enforce  the  payment  of  the  purchase-money.^^'  Nor  can 
a  vendor  who  delivers  a  deed,  without  taking  a  mortgage,  or 
otherwise  securing  a  lien  for  the  purchase-money,  by  written  evi- 
dence of  it,  enforce  performance  of  the  contract  by  ejectment.^^* 

g.    Vendee  against  vendor. 

A  vendee  may  also  under  varying  circumstances  maintain  eject- 
ment against  the  vendor.^^^  Thus  if  he  is  lawfully  in  possession 
against  his  vendor  who  has  entered  upon  him  claiming  under  an 
adverse  title  without  previous  tender  of  the  purchase  money.^^* 
A  vendee  under  articles  may  maintain  ejectment  against  the  devi- 
see of  the  subsequent  grantee  of  the  vendor  on  tendering  the 
balance  of  the  purchase  money  due  ;^"  but  if  he  has  been  peace- 
ably ejected  by  the  vendor,  he  cannot  recover  without  paying  or 
tendering  the  purchase  money.^^'  Likewise  a  person  who  takes 
a  conveyance  of  the  legal  title  to  land  with  knowledge  that  the 
grantor  has  agreed  to  sell  it  to  another  person,  takes  it  subject  to 
his  equitable  estate,  and  may  maintain  ejectment  against  such 
purchaser  in  possession  to  recover  either  the  possession  or  the 
balance  of  the  purchase  money.^^^ 

111  Schnyder  v.  Orr,  149  Pa.  320. 

112  Daubert  v.  Pennsylvania  R.  Co.,  155  Pa.  178.  See  also  Hall  v. 
Clearfield  &  Mahoning  R.  Co.,  168  Pa.  64. 

113  Wheeling,  Pittsburgh  v.  Bait.  R.  Co.  v.  Gourley,  99  Pa.  171. 

114  Myers  v.  Myers,  25  Pa.  100;  Wheeling,  Pittsburgh  &  Bait.  R.  Co. 
v.  Gourly,  99  Pa.  171 ;  Vaughan  v.  Ledyard,  14  Phila.  176. 

115  See  Chap.  2,  §5,  Vol.  I,  p.  64. 

116  Chase  v.  Irvin,  87  Pa.  286. 
,117    Merrell  v.  Merrell,  5  Kulp  125. 

1x8    Bell  v.  Clark,  in  Pa.  92;  Brindle  v.  Mcllvaine,  7  S.  &  R.  34S. 
119    Riel  V.  Gannon,  161  Pa.  289. 
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A  second  vendee  of  the  same  land  may  maintain  ejectment 
against  the  first  vendee  who  has  broken  his  condition.^^"  And  a 
vendee  under  articles  may  maintain  ejectment  against  the  devisee 
of  the  subsequent  grantee  of  the  vendor  on  the  tender  of  the 
balance  of  the  purchase  money.^^^  Again,  if  a  vendee  under 
articles  of  agreement  for  the  sale  of  land  is  given  possession 
which  is  afterward  surrendered,  he  cannot  regain  possession  by 
ejectment  without  previously  tendering  the  purchase-money  and 
demanding  the  deed.^^^ 

h.    What  plaintiff  must  show. 

"In  equitable  actions  grounded  on  articles  of  agreement  for  the 
sale  of  land,  recovery  by  the  vendee  is  not  of  strict  right,  but 
always  of  judicial  grace.  *  *  In  doubtful  cases  the  chancellor 
should  withhold  his  aid  and  thus  remit  the  plaintiff  to  an  action 
at  law  for  the  recovery  of  such  damages  as  he  may  have  sus- 
tained by  breach  of  the  contract."^^'  In  such  an  action  a  plaintiff 
who  rests  his  title  upon  an  alleged  parol  contract  of  sale  of  the 
property  in  dispute,  and  who  is  seeking  in  effect  a  decree  of 
specific  execution  must  show  ( i )  a  complete  contract  in  its  terms 
and  (2)  such  partial  performance,  including  a  taking  of  posses- 
sion in  pursuance  of  the  contract,  as  would  make  it  unjust  and 
inequitable  not  to  execute  it.^^*  These  requirements  must  be 
shown  by  evidence  that  is  clear,  unequivocal  and  convincing,  such 
as  to  satisfy  fully  the  conscience  of  a  chancellor,  for,  to  be  in 
doubt  as  to  the  existence  or  the  sufficiency  of  the  contract  is  to  be 
resolved  against  its  specific  execution,  and,  the  ejectment  being 
but  a  substitute  for  a  bill  in  equity,  the  trial  judge  should  with- 
draw the  evidence  from  the  jury,  if,  sitting  as  a  chancellor,  he 
would  regard  it  as  insufficient  for  a  decree.^^'  But  if  the  evi- 
dence adduced  is  sufficient  to  support  an  equity  in  the  party  claim- 
ing specific  execution  of  the  verbal  contract  then  it  is  within  the 

130    Emery  v.  De  Golier,  117  Pa.  153. 

121  Merrell  v.  Merrell,  5  Kulp  125. 

122  Stahr  v.  Brown,  6  North.  206.  It  is  otherwise  when  the  vendor 
has  obtained  possession  by  collusion,  artifice  or  unfair  practice.    Ibid. 

123  Elbert  v.  O'Neil,  102  Pa.  302,  305;  Henderson  v.  Hays,  2  W.  148; 
Freetly  v.  Barnhart,  51  Pa.  279;  Piersol  v.  Neill,  63  Pa.  420;  Brady's  Ap. 
peal,  66  Pa.  277;  Wise's  Appeal,  72  Pa.  351. 

124  Reno  V.  Moss,  130  Pa.  49. 

125  Ibid. 
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province  of  the  jury  to  say  whether  the  testimony  is  true  or 
not."« 

i.    Tender  of  purchase  money. 

Formerly  a  vendee  lawfully  in  possession  could  maintain  eject- 
ment against  his  vendor  who  had  entered,  claiming  under  an  ad- 
verse title,  without  previous  tender  of  the  purchase-money.  In 
such  a  case  justice  was  done  by  a  conditional  verdict.^'''  "Where 
the  possession  of  the  vendor  is  lawful,  his  vendee  cannot  maintain 
ejectment  against  him  without  proof  of  a  previous  tender  of  the 
purchase-money,  and  he  must  also  maintain  that  tender  by  pro- 
ducing that  money  in  court.  Until  he  has  thus  put  his  vendor 
in  default,  he  has  no  cause  of  action,  nor  can  he  demand  a  verdict 
conditioned  on  his  subsequent  payment  of  the  purchase-money, 
for  that  would  enable  him,  by  a  refusal  to  comply  with  such  ver- 
dict to  harrass  the  owner  of  the  legal  title  to  no  purpose,  and  to 
escape  the  result  of  his  own  experiment."^"* 

In  an  equitable  ejectment  to  enforce  the  payment  of  purchase- 
money,  the  vendee  may  recoup  the  damages  suffered  from  breach 
by  the  vendor  of  a  material  part  of  the  contract ;  and  where  the 
damages  found  are  equal  to  or  in  excess  of  the  amount  of  the 
purchase-money  due,  a  general  verdict  for  the  defendant  is 
proper.^"* 

j.    Person  making  advances. 

A  person  who  has  made  advances  to  another  for  his  purchase 
of  land  may  sometimes  bring  ejectment  to  recover  the  purchase- 
money.  Thus  when  land  is  conveyed,  expressly  subject  to  the 
payment  of  a  balance  of  purchase-money,  secured  by  judgment  in 
honor  of  a  third  person,  who  has  made  the  advance,  he  may  main- 
tain ejectment  to  recover  it.^'" 

126  Sample  v.  Horlacher,  177  Pa.  247;  Bowers  v.  Bowers,  95  Pa.  480; 
Allison  V.  Burns,  105  Pa.  460. 

127  Chase  v.  Irwin,  87  Pa.  286. 

128  Bell  V.  Clark,  11 1  Pa.  92,  94;  Dwyer  v.  Wright,  162  Pa.  405;  Ome 
V.  Kittanning  Coal  Co.,  114  Pa.  17a.  Justice  Gordon  added:  "We  do  not 
by  this  mean  to  say  that  there  are  not  cases  of  the  kind  mentioned,  where 
a  conditional  verdict  may  be  had,  because  equity  does  not  willingly  adopt 
unbending  rules." 

129  Walker  v.  France,  112  Pa.  203. 

130  Kensinger  v.  Smith,  94  Pa.  384. 
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k.    Purchaser  at  sherifE's  sale. 

The  purchaser  at  sheriff's  sale  of  the  interest  of  the  equitable 
owner  of  land  may  maintain  ejectment  against  the  holder  of  the 
legal  title  where  the  two  latter  have  colluded  to  defraud  the  credi- 
tors of  the  equitable  owner  without  tendering  or  paying  the  pur- 
chase-money due  to  holder  of  the  legal  title.^^^  If  a  purchaser  at 
such  a  sale  acquires  the  property  by  fraudulent  means,  the  de- 
frauded owner  need  not  before  bringing  his  action  of  ejectment, 
offer  to  refund  the  amount  which  was  bid  and  paid  for  the  title.^'^ 

1.    Plaintiff  having  equitable  title  against  holder  of  legal  title. 

A  plaintiff  who  invokes  this  remedy  to  recover  on  an  alleged 
equitable  title  against  the  holder  of  the  legal  title,  stands  in  the 
place  of  a  vendee  in  an  oral  contract  who  is  out  of  possession,  and 
the  defendant  stands  in  the  place  of  the  vendor  in  possession.  To 
succeed  he  must  present  a  case  which  in  equity  would  entitle  him 
to  a  decree  for  specific  performance.^^^  Says  Justice  Trunkey: 
"In  a  court  of  equity,  where  the  contract  alleged  in  the  bill  is 
denied  by  a  sworn  answer,  the  complainant  is  compelled  to  main- 
tain it  by  two  witnesses,  or  by  what  would  be  equivalent  thereto. 
As  long  as  equitable  ejectments  may  be  maintained,  and  equita- 
ble defenses  set  up  against  titles  in  ejectment,  the  same  rule  and 
measure  of  justice  must  be  applied,  whether  the  proceeding  be  at 
law  or  in  equity."^^*  The  plaintiff  must  also  be  free  from  laches 
to  be  entitled  to  such  a  remedy.^'" 
m.    Court  of  equity  will  not  entertain  a  mere  ejectment  bill. 

While  equitable  ejectment  may  be  brought  for  the  specific  per- 
formance of  contracts  relating  to  real  estate,  instead  of  resorting 
to  a  court  of  equity  to  accomplish  this  purpose,  a  court  of  equity 
will  not  entertain  a  mere  ejectment  bill.^*^    Moreover  it  is  not 

131  Miles  v.  L^wis,  115  Pa.  580;  see  Lowe  v.  Dalrymple,  117  Pa.  564; 
Werkheiser  v.  Werkheiser,  3  W.  326. 

132  Smull  V.  Jones,  i  W.  &  S.  128.  See  also  McCaskey  v.  Graff,  23  Pa. 
321;  Hall  v.  Vaness,  49  Pa.  457;  Keller  v.  Auble,  58  Pa.  410;  Seylar  v. 
Carson,  69  Pa.  81 ;  Duff  v.  Wilson,  72  Pa.  442. 

133  Edwards  v.  Morgan,  100  Pa.  330,  335;  Elbert  v.  O'Neill,  102  Pa. 
302. 

134  Edwards  v.  Morgan,  100  Pa.  33°.  335- 
13s    Randall  v.  MuUey,  i  Lack.  Jur.  211. 

136  Kennedy's  Appeal,  Siyi  Pa.  163;  Messimer's  Appeal,  92  Pa.  168; 
Long's  Appeal,  92  Pa.  171 ;  Richard's  Appeal,  100  Pa.  51 ;  Hicks  v.  Ameri- 
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always  easy  to  determine  whether  the  remedy  is  a  legal  or  an 
equitable  one.  Even  the  members  of  the  appellate  court  have  not 
always  entertained  the  same  opinion.^^^  And  since  the  question 
sometimes  baffles  them,  is  this  not  the  strongest  reason  why  the 
remedy  should  be  so  amended  as  to  remove  all  doubt  or  ques- 
tioning? 

n.    When  holder  of  equitable  title  cannot  have  specific  performance. 

One  who  holds  a  complete  equitable  title  to  land,  and  who  fails 
to  set  it  up  as  a  defense  in  ejectment  against  him,  cannot,  after 
an  adverse  judgment,  enforce  his  title  by  specific  performance.^'* 
Thus  a  son  who  holds  a  complete  equitable  title  to  land  under  a 
contract  with  his  deceased  father  and  is  in  actual  possession, 
must,  in  an  action  of  ejectment  brought  against  him  by  the  devi- 
sees of  his  father,  set  up  his  equitable  title.  If  he  does  not,  he 
cannot  subsequently  proceed  in  the  orphans'  court  against  his 
father's  estate  for  the  specific  performance  of  the  contract  with 
his  father  for  the  sale  of  the  land.^'^ 

4.    Parties,  (c) 

As  a  general  rule,  an  ejectment  must  be  brought  by  a  person 
having  a  legal  or  equitable  title  to  the  land  in  dispute,  against  the 
one  in  actual  possession.    The  holder  of  the  legal  title  may  main- 

c  3  Vale  6879. 
can  Natural  Gas  Co.,  207  Pa.  570;  Phipps  v.  Kent,  i  Chester  158;  Boyd  v. 
Reid,  I  Chester  191;  Triscuit's  Appeal,  13  W.  N.  C.  57;  Wickham  v. 
Taylor,  225  Pa.  246;  Chambersburg  Borough  School  District  v.  Hamilton 
Township  School  District,  228  Pa.  119;  Schaeffer  v.  Herman,  237  Pa.  86, 
91. 

137  Llewellyn  v.  Sunnyside  Coal  Company,  224  Pa.  66;  Hicks  v.  Amer- 
ican Natural  Gas  Co.,  207  Pa.  571;  Williams  v.  Fowler,  201  Pa.  336; 
O'Neil  V.  McKeesport,  201  Pa.  386. 

138  Dutton's  Estate,  208  Pa.  350. 

139  Ibid.  A  verdict  for  the  plaintiff  when  the  plaintiff  has  the  legal 
and  the  defendant  the  equitable  title,  not  only  sustains  his  legal  title,  but 
determines  the  invalidity  of  the  defendant's  equitable  title.  In  such  a  suit 
the  plaintiff  seeks  to  enforce  his  legal  title  by  means  of  the  common  law 
action,  and  the  defendant  is  permitted  to  enforce  his  equitable  title  as  a 
defense  through  the  same  action  which,  as  to  him  as  the  actor,  is  treated 
as  a  bill  for  specific  performance.  Both  titles  are  necessarily  involved  in 
the  action,  and  the  validity  of  both  is  determined  by  the  verdict  and  judg- 
ment.   Mestrezat,  J.,  Dutton's  Estate,  208  Pa.  350,  357. 
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tain  ejectment  against  every  one  but  the  equitable  owner  ;^*"  and 
the  heirs  of  a  surviving  trustee,  not  claiming  adversely  to  the 
cestui  que  trust,  may  recover  the  land  in  an  ejectment  ;^*^  an  heir 
may  maintain  ejectment  for  land  of  which  his  ancestor  died  out 
of  possession.^*^  But  a  cestui  que  trust,  entitled  to  the  posses- 
sion and  enjoyment  of  the  land,  may  maintain  ejectment,  in  his 
own  name,  either  against  the  trustee  or  a  stranger."'  All  per- 
sons having  an  undivided  interest  in  the  lands  claimed,  whether 
as  joint-tenants,  coparceners  or  tenants  in  common,  may  join  as 
plaintiffs,  and  recover  according  to  their  interest  and  title  ;^** 
joint-tenants  must  join  in  an  ejectment;  they  are  seised  per  my 
et  per  tout.^*'  Where  there  is  an  actual  ouster,  however,  a  tenant 
in  common  may  maintain  ejectment  against  the  grantee  of  his 
co-tenant  ;^*^  and  where  real  estate  is  devised  to  four  executors  in 
trust,  and  three  of  them  renounce,  the  fourth  may  maintain  eject- 
ment for  the  land.^*'  Minors  may  sue  by  their  guardians,  as  in 
other  cases  ;^**  and  a  ward,  on  his  majority,  may  bring  ejectment 
where  his  guardian's  sale  by  order  of  the  court  was  never  con- 
firmed."^ 

The  person  in  actual  possession  ought,  in  general,  to  be  made 
defendant  in  an  ejectment,  without  regard  to  the  quantity  of  his 

140  Brolaskey  v.  McClain,  6i  Pa.  146;  Wind  v.  Haas,  7  Lane.  L.  Rev. 
121;  Button's  Estate,  208  Pa.  350,  357.  lEjectment  will  lie  in  the  name 
of  a  warrantee,  though  he  has  no  beneficial  interest  in  the  land.  Camp- 
bell V.  Galbreath,  l  W.  70;  Ross  v.  Barker,  s  W.  391.  But  the  party  claim- 
ing must  deduce  title  to  himself,  at  the  time  of  suit  brought.  Lawrence  v. 
Hunter,  9  W.  64. 

141  Crunkelton  v.  Evert,  3  Yeates  §70. 

142  Webster  v.  Webster,  53  Pa.  161. 

143  Kennedy  v.  Fury,  i  Ball.  72;  Presbyterian  Congregation  v.  Johns- 
ton, I  W.  &  S.  9;  Church  v.  Ruland,  64  Pa.  432;  Kensinger  v.  Smith,  94 
Pa.  384;  Light  v.  Zeller,  144  Pa.  570;  Cable  v.  Cable,  146  Pa.  451.  Where 
the  land  is  held  upon  a  dry  naked  trust,  and  the  cestui  que  trust  is  entitled 
to  possession,  he  may  maintain  ejectment  against  the  trustee,  without  a 
previous  demand;  the  trustee  can  relieve  himself  from  costs,  by  a  dis- 
claimer.   Caldwell  v.  Lowden,  3  Brewst.  63. 

144  Act  13  April  1807,  4  Sm.  L.  476,  2  Purd.  §4,  p.  1292. 
14s    Milne  v.  Cummings,  4  Yeates  577. 

146  Cumberland  Valley  Railroad  Co.  v.  McLanahan,  59  Pa.  23;  Myers 
v.  Pringle,  3  Lack.  L.  N.  135. 

147  Jones  v.  Maffet,  S  S.  &  R.  523. 

148  Act  of  1807,  2  Purd.  §4,  p.  1292. 

149  Kreimendahl  v.  Newheuser,  8  Bist.  SSS. 
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estate  ;^°°  a  tenant  not  served,  cannot  be  dispossessed  under  the 
judgment."^  To  this  rule,  however,  some  exceptions  have  been 
made  by  statute :  thus,  an  ejectment  for  land  sold  for  taxes  may 
be  brought  against  the  purchaser,  though  he  has  never  entered, 
and  if  he  cannot  be  found  within  the  county,  he  may  be  brought 
in  by  publication;^"^  and  the  like  proceedings  may  be  had,  in  an 
ejectment  by  a  vendor  to  enforce  the  specific  performance  of  a 
contract  of  sale,  where  no  person  resides  upon  the  land;"^  and 
generally,  in  case  of  a  vacant  possession,  the  writ  may  be  served 
upon  any  resident  agent  of  the  defendant,  having  charge  or  su- 
perintendence of  the  land.^°*  Several  persons  may  be  joined  as 
defendants,  who  hold  distinct  portions  of  a  tract  of  land,  under 
separate  titles,  and  they  may  defend  under  their  respective 
titles.^''  If  the  sheriif  find  other  persons  in  possession,  than 
those  named  in  his  writ,  he  may  add  their  names  as  defendants 
and  serve  them  with  the  process  ;^°^  but  the  plaintiff  may  waive 
proceeding  against  the  parties  so  added."^ 

a.    Executors  and  administrators. 

An  executor  also  may  maintain  ejectment^"*  and  so  can  an  ad- 
ministrator c.  t.  a.^°*  The  executors  of  a  deceased  vendor  may 
maintain  ejectment  in  their  own  names  to  enforce  payment  of  the 
purchase-money.^""    Nor  does  an  action  of  ejectment  abate  by 

ISO    The  writ  may  be  served  upon  a  tenant  in  possession  holding  over. 
Losee  v.  McFarland,  86  Pa.  33. 
igi    Young  v.  Algeo,  3  W.  223 ;  King  v.  Wimley,  26  L.  I.  254. 

152  Act  29  March  1824,  §4,  8  Sm.  L.  291,  2  Purd.  §7,  p.  1297. 

153  Act  14  April  1851,  §11,  P.  L.  614,  2  Purd.  §6,  p.  1296.  But  the  de- 
fendant must  have  notice  in  fact.  Roberts  v.  Orr,  56  Pa.  176;  act  June  26, 
189s,  §1,  P.  L.  345.  2  Purd.  §9,  p.  1297. 

154  Act  18  April  1853,  P.  L.  467;  2  Purd.  §8,  p.  1297. 

155  White  v.  Pickering,  12  S.  &  R.  435;  Jones  v.  Hartley,  3  Wh.  178; 
Wilson  v.  Guthrie,  2  Grant  in.    And  see  Pearce  v.  Ferris,  10  N.  Y.  280. 

156  Act  of  April  23,  1903,  §1,  P.  L.  261,  I  Purd.  §i7(a)  p.  240. 

157  Freedley  v.  Mitchell,  2  Pa.  100. 

158  Power  V.  Grogan,  232  Pa.  387,  397;  Chew  v.  Chew,  28  Pa.  17,  20. 
See  Kirk  v.  Carr,  54  Pa.  285,  288,  289. 

159  Power  v.  Grogan,  232  Pa.  387;  Sears  v.  Scranton  Trust  Co.,  228 
Pa.  126,  135. 

160  Act  April  9,  1849,  §5,  P.  L.  526,  2  Purd.  §138,  p.  1115,  and  2  Purd. 
§26,  p.  1302.  Administrators  in  bringing  ejectment  for  a  leasehold  alleged 
by  them  to  be  the  property  of  their  intestate  are  not  bound  to  set  forth  their 
representative  character  on  the  record,  but  they  may  do  so.  Oram  v. 
Rothermel,  98  Pa.  300. 
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the  death  of  either  of  the  parties,  but  the  person  or  persons  next 
in  interest  may  be  substituted  in  their  place  ;^^^  and  such  substi- 
tuted party  may  be  compelled  to  appear*"^  unless  the  right  to  com- 
pel substitution  is  lost  by  laches. ^°^  The  substitution  of  the  next 
person  however  is  not  mandatory,  but  permissive.^'*  Thus,  if  a 
trustee  plaintiff  die  pendente  lite,  his  devisees  may  be  substi- 
tuted ;^*°  and  in  ejectment  by  tenant-in-tail,  the  next  heir-in- 
tail.^®*  After  the  death  of  plaintiff  in  ejectment,  his  residuary 
devisees  may  be  substituted^"'  in  ejectment  by  an  administrator 
de  bonis  non  with  the  will  annexed,  his  successor  in  the  adminis- 
tration ;^°*  and  if  the  plaintiff,  after  suit  brought,  become  and  die 
a  pauper,  the  overseers  of  the  poor  may  be  substituted  as  the  next 
in  interest.^*^  If  the  title  of  the  plaintiff  in  ejectment  be  changed, 
by  sale  or  assignment,  after  suit  brought,  the  purchaser  or  as- 
signee may  prosecute  the  action  to  verdict  and  judgment ;  and  he 
may  be  substituted  as  party  on  record,  by  motion  in  open  court  ;^'° 
this  act,  however,  is  permissive  only,  not  imperative ;  a  purchaser 
of  the  title  at  a  judicial  sale  cannot  compel  the  former  plaintiff 
to  retire  from  the  suit.^'^  One  of  several  co-plaintiffs  who  has 
acquired  the  title  of  the  other,  pendente  lite,  under  proceedings  in 
partition,  is  within  the  statute.^'^ 

Unless  the  statute  of  limitations  prevents,  an  administrator  c. 
t.  a.  with  power  to  bring  ejectment  may  be  substituted  as  plain- 
tiff in  his  representative  capacity  in  an  ejectment  begun  by  him- 
self as  receiver  of  the  testator's  estate  under  appointment  of  the 
orphans'  court.^^' 

161  Act  of  1807,  §3,  4  Sm.  L.  477.  i  Purd.  §1,  p.  225;  Throop  v.  Berg, 
4  C.  P.  Rep.  194;  Dull  v.  Ulshafer,  140  Pa.  537;  Ballentine  v.  Negley,  158 
Pa.  47S;  Robb  v.  Simpson,  2  W.  N.  C.  68;  Grant  v.  Levan,  4  Pa.  393. 

162  Darnes  v.  Welsh,  7  S.  &  R.  203;  Ballantine  v.  Negley,  158  Pa. 

475- 

163  Hoke  v.  Hoke,  15  Phila.  61 ;  Hoffman  v.  Stiger,  i  Pitts.  185. 

164  Reitz  V.  Thomas,  3  Dist  660. 

165  Hunt  y.  Crawford,  3  P.  &  W.  426. 

166  Shoemaker  v.  Huffnagle,  4  W.  &  S.  437. 

167  Robb  v.  Simpson,  2  W.  N.  C.  68. 

168  Keil  v.  Wolff,  Sup.  Court,  19  Dec,  1846. 

169  Jester  v.  Overseers  of  Jefferson,  11  Pa.  540. 

170  Act  26  April,  1850,  §4,  P.  L.  S9I,  2  Purd.  §13,  p.  1299. 

171  Longbine  v.  Piper,  70  Pa.  378. 

172  Alden  v.  Grove,  18  Pa.  377. 

173  Power  V.  Grogan,  232  Pa.  387. 
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b.  Lunacy  commission. 

The  committee  of  a  lunatic  may  bring  ejectment  for  his  land 
in  the  committee's  name  without  joining  the  lunatic  as  plaintiflF.^^* 
But  they  must  give  the  proper  statutory  notice  to  his  wife  and 
heirs  at  law.^^*  And  if  his  heirs  afterwards  bring  ejectment  to 
recover  the  land  they  are  bound  by  the  record  and  if  this  shows 
no  lack  of  jurisdictional  facts,  parol  evidence  can  not  properly  be 
admitted  to  impair  the  effect  of  the  record.^^* 

c.  Married  women. 

Ejectment  may  be  maintained  by^"  or  against  a  married 
woman.^'*  And  a  woman  divorced  for  adultery  who,  contrary 
to  law,^''  marries  her  paramour  and  becomes  the  possessor  of  his 
realty,  may  be  sued  in  ejectment  by  him  to  recover  it.^*"  Eject- 
ment lies  by  a  wife  against  her  husband  living  separate  from  her 
who,  against  her  will,  has  taken  and  retains  possession  of  her  real 
estate.^*^  And  on  the  trial  of  such  an  action  evidence  of  his  de- 
sertion is  admissible  although  the  declaration  does  not  refer  to 
the  marriage  of  the  parties  nor  his  desertion ;  and  the  defendant 
pleaded  not  guilty  in  his  answer  and  averred  the  marriage.^*^*  In 
such  a  case  she  is  competent  to  testify  against  him  under  the  act 
of  1893."^'' 

d.  Railroad  companies. 

Ejectment*  lies  against  a  railroad  company  that  has  entered 
on  land  for  constructive  purposes  and  neglected  beyond  a  reason- 
able time^'^  to  acquire  the  right  by  agreement  or  condemnation 
proceedings.^*'    The  rule  also  includes  the  heirs  of  the  owner  of 

174  Shafer  v.  List,  114  Pa.  486;  Warden  v.  Eichbaum,  14  Pa.  121. 

175  Act  June  13,  §24,  1836,  P.  L.  589.  2  Purd.  §42,  p.  2398. 

176  Patchin  v.  Seward  Coal  Co.,  226  Pa.  159. 

177  Campe  v.  Horn,  158  Pa.  508. 

178  Emery  v.  De  Golier,  117  Pa.  155. 

179  Act,  March  13,  1815,  P.  L.  286,  i  Purd.  §32,  p.  1247. 

180  Kennedy  v.  Orien,  8  Dauph.  140. 

181  McKendry  v.  McKendry,  131  Pa.  24. 
l8ia    Zuker  v.  Zuker,  21  Dist.  1054. 

l8ib  Act  June  8,  §§3,  4,  P.  L.  345 ;  3  Purd.  §§69,  70,  p.  2461.  Dorsett  v. 
Dorsett,  226  Pa.  334;  Heckman  v.  Heckman,  215  Pa.  303. 

182  Ross  V.  Pennsylvania  R.  Co.,  15  W.  N.  C.  312. 

183  Allegheny  Valley  R.  Co.  v.  Col  well,  15  At.  927;  Richards  v.  Buf- 
falo, N.  Y.  &  Pa.  R.  Co.,  137  Pa.  524;  Philadelphia  &  Reading  R.  Co.  v. 
Cooper,  105  Pa.  239. 
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land  appropriated  by  a  railroad  company  which  has  not  paid  him 
therefor.^**  But  a  purchaser  at  sherifif's  sale  under  foreclosure  of 
a  mortgage,  which  was  a  lien  on  the  property  taken  by  a  railroad 
company  before  the  location  of  its  line,  cannot  by  ejectment  re- 
cover possession  of  the  franchise  granted  by  the  common- 
wealth.^^^  A  railway,  on  the  other  hand,  which  has  properly 
exercised  the  right  of  eminent  domain  has  a  right  to  exclusive 
possession  amounting  to  a  bare  or  conditional  fee  on  which 
ejectment  may  be  maintained.^*^ 

e.  Trustees. 

The  trustees  of  an  unincorporated  church  can  recover  in  eject- 
ment against  part  of  the  congregation  which  seceded,  formed  a 
separate  organization  and  took  possession  of  the  church  prop- 
erty.^®^  And  the  action  lies  against  a  trustee  ex  maleficio,  with- 
out a  previous  tender  of  the  purchase-money  paid,  or  the  value  of 
the  improvements.^"* 

f.  Owners  of  easements,  lessees,  etc. 

Should  an  easement  of  a  right  of  way  be  abandoned,  the  land 
reverts  to  the  owner  who  may  bring  ejectment  against  one  subse- 
quently entering  and  wrongfully  appropriating  the  land  without 
making  or  securing  compensation.^** 

The  owner  of  a  coal  lease  may  maintain  ejectment  against  the 
owner  of  the  fee  in  possession.^*"  And  the  lessee  of  a  mine  may 
maintain  ejectment  against  a  third  party  who  claims  adversely  to 
the  lessor.^*^ 

g.  Joint  tenants. 

Joint  tenants  must  join  in  ejectment;"^  and  a  tenant  in  com- 

184    Oliver  v.  Pittsburgh  H.  &  C.  R.  Co.,  131  Pa.  408;  Wheeling,  Pitts- 
burgh &  Bait.  R.  Co.  v.  Worrell,  122  Pa.  613. 
i8s    Mack  V.  Eastern  &  Northern  N.  R.,  10  Dist.  102. 

186  Pittsburgh,  Ft.  Wayne  &  Chicago  R  Co.  v.  Peet,  152  Pa.  488 

187  Fernstler  v.  Seibert,  114  Pa.  196. 

188  Riddle  v.  Murphy,  7  S.  &  R.  230;  Gilbert  v.  Hoffman,  2  W.  66; 
Hall  V.  Vanness,  49  Pa.  457. 

189  Pittsburgh  R.  Co.  v.  Bruce,  102  Pa.  23.  See  also  Ross  v.  Rail- 
road Company.,  17  Phila.  339. 

190  Grotz  V.  Lehigh  &  Wilkes-Barre  Coal  Co.,  i  Kulp  53. 

191  Bamsdall  v.  Bradford  Gas  Co.,  225  Pa.  338;  Gratz  v.  Lehigh  & 
Wilkes-Barre  Coal  Co.,  i  Kulp  53;  Barke  v.  Dale,  3  Pitts.  190.  See  also 
Messimer's  Appeal,  ga  Pa.  168;  Williams  v.  Fowler,  201  Pa.  336. 

192  Milne  v.  Cummins,  4  Yeates  577. 
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men  who  brings  a  separate  suit  cannot  recover  the  whole  premises 
for  the  benefit  of  himself  and  his  co-tenant.^°^  Under  the  act  of 
1901^'*  if  one  tenant  in  common  brings  ejectment  against  his  co- 
tenant,  he  must  aver,  as  well  as  prove  at  the  trial,  either  actual 
ouster  or  facts  from  which  ouster  may  be  inferred,  for  there  is  no 
constructive  ouster  between  them  ;^'°  one  co-tenant  therefore  can 
only  recover  in  ejectment  against  another  on  proof  of  actual  con- 
duct in  hostility  to  the  former's  claim  of  right.^*^  If  joint  own- 
ers in  making  a  partition  mistakenly  locate  the  division  line,  eject- 
ment may  be  brought  by  the  injured  party  to  recover  what  be- 
longs to  him.^°^  Likewise  legatees  may  bring  ejectment  to  re- 
cover land  which  has  not  been  converted  into  money  and  divided 
among  them.^*'  The  holder  also  of  an  integral  part  of  the  legal 
title  may  bring  ejectment  to  enforce  his  title  against  anyone  de- 
nying it,  though  he  be  a  holder  in  common  of  an  undivided  in- 
terest.^^*  Again,  on  the  plaintiff's  death  his  heirs  may  either 
adopt  the  pending  action  or  ignore  it  and  institute  a  suit  in  their 
own  name.^"" 

h.    Tenants  in  common. 

While  a  partition  between  tenants  in  common  does  not  confer 
a  merely  equitable  right,  but  also  a  legal  one,  the  judge,  in  de- 
termining whether  a  parol  partition  has  actually  been  made  and 
executed,  does  not  sit  as  a  chancellor.^"^  As  in  other  cases  the 
court  should  first  determine  whether  there  is  any  evidence  of  the 
fact  sought  to  be  established  from  which  the  jury  can  properly 
find  the  question  for  the  party  on  whom  rests  the  burden  of 
proof,  and  if  there  is,  it  should  be  submitted  to  them.^°^ 

193  Mobley  v.  Bruner,  59  Pa.  481. 

194  May  8,  P.  L.  142,  2  Purd.  §21,  p.  1301. 
19s    Moyer  v.  Meyer,  9  North.  246. 

196  Smith  V.  Myers,  12  Luz.  Rep.  183. 

197  Davis  V.  Russell,  142  Pa.  426. 

198  Stevenson  v.  Scott,  188  Pa.  234. 

199  Myers  v.  Pringle,  3  Lack.  L.  N.  130. 

200  Reitz  V.  Thomas,  13  C.  C.  315. 

201  McKnight  v.  Bell,  135  Pa.  358;  Howell  v.  Mellon,  189  Pa.  169.  To 
establish  the  partition  the  same  measure  of  proof  is  not  required  as  to 
establish  a  parol  sale.    Ibid. 

202  Ibid.;  Hyatt  v.  Johnston,  91  Pa.  196;  Patterson  v.  Dushane,  iis 
Pa.  334;  Cover  v.  Manaway,  ii|  Pa.  338. 
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i.    Claimants  under  different  sheriff's  sales. 

If  two  persons  claim  under  different  sheriffs'  sales,  the  latter 
purchaser  may  maintain  ejectment  if  there  was  a  fraud  in  the  first 
sale.^"^  If  a  judgment-creditor  purchases  land  at  a  sheriff's  sale 
under  his  judgment,  he  cannot  maintain  ejectment  against  the 
judgment  debtor's  vendors  to  whom  judgment  in  ejectment  was 
confessed  by  the  debtor  in  good  faith  in  execution  of  an  agree- 
ment between  them.^°* 

j.    Parties  subsequently  added. 

If  persons  who  have  no  privity  with  the  plaintiffs,  and  whose 
names  have  not  been  erroneously  omitted,  are  joined  as  plaintiffs, 
the  addition  is  not  authorized  by  statute,  and  though  it  was  made 
without  objection,  the  suit  as  to  the  parties  added,  begins  only 
from  the  time  of  the  addition,  and  the  parties  had  no  rights  re- 
lating back  of  their  admission  to  the  record.^"^ 

In  ejectment  against  partners  if  one  partner  die  pending  the 
suit  it  is  not  necessary  to  make  his  executors  parties  thereto,  for 
the  title  devolves  on  the  survivors  and  the  ejectment  should  be 
prosecuted  against  them  alone.^"^* 

Cases  may  occur  in  which  the  tenant  might  be  assisted  by  the 
landlord  to  defeat  the  plaintiff's  recovery,  the  law  allows  the  land- 
lord to  become  a  party  to  the  case. 

The  act  of  1772  requires  the  tenant  to  give  notice  to  the  land- 
lord, and  declares  that  it  shall  be  lawful  for  the  court  to  suffer  the 
landlord  to  make  himself  a  defendant. 

landlord's  petition  to  BJECOME  A  PARTY. 

A.  \   In  the  Court  of  Common  Pleas,  No.  4,  of  Philadelphia 
V.        y      County. 

B.  j  Of  March  Term,  1912.    No.    . 
To  the  Honorable  the  Judges  of  said  Court : 

The  petition  of  C.  D.  humbly  showeth : 

That  a  summons  in  ejectment  has  been  issued  in  the  above  case, 
which  has  been  returned  by  the  sheriff  as  served  upon  B.  That 
by  said  writ  the  plaintiff  claims  to  recover  possession  of  (brief 

203  Page  V.  Simpson,  172  Pa.  288. 

204  Stevens  v.  Brown,  4  At.  384- 

20s    Kille  V.  Ege,  83  Pa.  102.    See  also  Miller  v.  Bealer,  100  Pa.  583. 
20Sa    Oram  v.  Rotherrael,  98  Pa.  300. 
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description  of  the  land) .  That  no  other  person  has  been  returned 
as  served  by  the  sheriff  except  the  defendant  B.  (If  the  sheriff 
have  served  others,  state  the  fact  according  to  the  record.)  That 
petitioner  is  the  landlord  of  the  defendant  B.  for  said  premises 
under  a  lease  from  petitioner  to  defendant  (in  writing,  a  copy 
whereof  is  hereto  attached)  or  made  (mention  date  and  the 
term).  That  defendant  has  no  interest  in,  or  title  to,  said  land 
save  as  petitioner's  tenant.  That  the  petitioner  is  the  owner  of 
said  land  in  severalty.  Your  petitioner  desires  to  appear  and  to 
defend.  (If  he  failed  to  petition  at  the  return  of  the  writ,  state 
the  reason  for  the  delay,  etc.)  He  therefore  prays  the  court  to 
suffer  him  to  make  himself  a  defendant,  to  appear  and  to  plead  to 
said  writ  and  to  defend  the  same. 

C.  D. 
(Affidavit  of  truth  of  the  facts  set  forth  in  the  petition.) 
Indorse : 

A.      >| 

V.        V  Court,  Term,  No. 

B-       J 

Petition  and  affidavit  of  C.  D.,  landlord,  to  be  made  party  de- 
fendant, to  appear,  to  plead,  and  to  defend. 

And  now  on  motion  of  E.  F.,  attorney  pro  C. 

D.,  the  court  grant  a  rule  on  plaintiff  and  on  defendant  to  show 
cause  why  the  prayer  of  the  petition  should  not  be  granted,  and 
why  the  petitioner  should  not  be  made  a  party  defendant  to  ap- 
pear, to  plead  to  said  writ,  and  to  defend  the  same.  Rule  re- 
turnable 

5.    Submission  of  action  to  arbitrators,  (d) 

The  parties  may  by  agreement  submit  an  action  of  ejectment 
relating  to  the  title  to  land  to  arbitration,''"'  but  an  attorney  can- 
not do  this  for  his  client  without  his  knowledge  and  consent.^"' 
If  however  the  arbitration  related  to  the  boundary  of  land  and 
nothing  more,  the  submission  would  bind  the  attorney's  client."" 
The  filing  of  a  praecipe  is  a  sufficient  compliance  with  the  act  of 

d    3  Vale  7026. 

206  Harvey  v.  Snow,  i  Yeates  156. 

207  Lew  V.  Nolan,  8  Dist.  531. 

208  Sargent  v.  Clark,  108  Pa.  588. 
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1836,^°°  which  requires  the  filing  of  a  declaration  before  a  rule  for 
reference  can  be  entered  f^"  no  writ  therefore  is  required.^"  If 
the  award  misdescribes  the  premises,  the  court  should  send  it 
back  for  correction.^^^ 

6.    Amicable  action,  (e) 

An  ejectment  may  be  commenced  by  amicable  action,  notwith- 
standing the  act  of  1806^^^  providing  the  mode  for  bringing  suits 
against  tenants  by  their  landlords.^^*  But  the  authority  to  the 
landlord  in  a  lease  to  order  an  amicable  action  of  ejectment  and 
confess  judgment  againSt  the  lessee,  does  not  authorize  the  land- 
lord's attorney  to  issue  a  summons  in  ejectment,  accept  service 
and  confess  judgment.^^"  Again,  if  a  lease  provide  that  on  de- 
fault of  payment  of  rent  the  lessor  enter  an  amicable  action  of 
ejectment  without  previous  notice  or  demand,  mere  forbearance 
to  enforce  prompt  payment  of  the  rent  and  distress  will  not  pre- 
vent his  grantee  from  declaring  the  lease  forfeited  and  entering 
the  action.^^*  Again,  if  a  coal  lease  stipulate  that  in  case  of  for- 
feiture an  amicable  ejectment  may  be  filed  and  judgment  therein 
confessed  to  the  plaintiff  by  an  attorney  without  a  writ  of  error, 
appeal  or  stay  of  execution,  provided  that  before  entering  judg- 
ment at  least  thirty  days'  notice  of  such  intention  should  be  given 
to  the  lessee,  this  period  applies  only  to  a  judgment  confessed 
and  not  to  an  ordinary  ejectment  by  summons.^^'  And  if  the 
plaintiff  in  an  amicable  ejectment  who  has  entered  judgment  in 
his  favor  under  a  warrant  of  attorney,  is  not  designated  in  proper 
form,  he  should  make  application  to  amend  and  not  begin  a  new 
action.''^* 

e    3  Vale  6903. 

209  June  16,  P.  L.  717,  I  Purd.  §2,  p.  342. 

210  Reed  v.  Long,  10  C.  C.  253. 

211  Massey  v.  Thomas,  6  Binn.  333. 

212  Coleman  v.  Lukens,  3  W.  &  S.  37. 

213  March  21,  i  Sm.  L.  37?,  2  Purd.  §§2,  3,  p.  1292. 

214  Massey  v.  Thomas,  6  Binn.  333;  Santee  v,  Keister,  6  Binn.  36; 
Rhoads  v.  Spears,  15  Dist.  335 ;  Dickson  v.  Wood,  209  Pa.  345. 

215  Stout  Coal  Co.  V.  CDonnel,  i  Wil.  33;  Secor  v.  Shipley,  7  C.  C. 
SSS ;  Weaver  v.  McDevitt,  21  Super.  Ct.  597.  What  words  in  a  lease  con- 
stitute authority  to  enter  an  amicable  action  and  confession  of  judgment  in 
ejectment.    Reams  v.  Fye,  10  Dist.  242. 

216  Smith  v.  Lewis,  20  Dist.  459. 

217  Drake  v.  Pennsylvania  Coal  Co.,  217  Pa.  446. 
ai8    Gilmer's  Estate  v.  DeCaro,  13  Dist  173. 
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A  warrant  of  attorney  to  confess  judgment  in  an  amicable  ac- 
tion of  ejectment  is  exhausted  by  the  first  execution  of  the  power 
and  no  subsequent  judgment  can  be  entered  under  it.^^* 

A  covenant  for  amicable  ejectment  runs  with  the  land  and 
binds  the  assignee  of  the  original  lessee.^^" 

7.    Issue  of  writ.(f) 

The  writ  of  ejectment  issues  upon  a  praecipe  to  the  prothono- 
tary,  signed  by  the  plaintiff  or  his  attorney,  in  the  following 
form: 

FORM  OE  PRECIPE  EOR  SUMMONS  IN  EJECTMENT. 

A.  B.         \    In  the  Court  of  Common  Pleas  of 

vs.  y       Northampton  County. 

C.  D.         j    No.  56,  June  T,  1913. 

Issue  summons  in  ejectment  against  the  defendant  to  answer 
the  complaint  of  the  plaintiff  that  the  defendant  now  has  actual 
possession  of  a  messuage  or  tract  of  land  situate  in  the  City  of 
Easton,  County  of  Northampton  and  State  of  Pennsylvania, 
which  is  bounded  and  described  as  follows,  to  wit:  (Here  de- 
scribe the  land  by  metes  and  bounds)  containing 

more  or  less,  with  the  appurtenances,  the  right  of  possession  or 
title  to  which  the  plaintiff  says  is  in  him  and  not  in  the  defendant. 

Returnable  to  

E.  F., 
Attorney  for  Plaintiff. 
Dated  May  15th,  1913. 
To  Richard  Smith,  Esq., 

Prothonotary. 

There  should  be  filed  with  the  praecipe  an  affidavit  by  plaintiff 
giving  to  the  best  of  his  knowledge  and  belief  the  name  of  the 
person  or  persons  who  are  the  claimants  of  the  land  who  must  be 
made  parties  to  the  writ  and  designated  as  defendants.^^^ 

f    3  Vale  6903. 

219  Gilmer's  Estate  v.  DeCaro,  13  Dist.  173;  Philadelphia  v.  Johnson, 
23  Super.  Ct  S9I. 

220  Benz.  V.  Langan,  5  North.  139.  See  Guenther  v.  Gilchrist  Imp.  Co., 
28  Super.  Ct.  252. 

221  I  Purd.  §16,  p.  240. 
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8.    Mode  of  service,  (g) 

The  mode  of  serving  writs  in  actions  of  ejectment  have  been 
already  considered.^'*  A  summons  in  ejectment  is  served  as  a 
summons  in  personal  actions  is  served.  Service  on  minors,  over 
fourteen  is  the  same  as  upon  adults,  on  a  minor  under  that  age 
who  is  without  a  guardian  a  service  of  a  summons  on  the  next  of 
kin  with  whom  a  minor  lives  is  good.**' 

g.    Voluntary  service. 

When  a  defendant  in  an  ejectment  enters  a  voluntary  appear- 
ance without  service  on  him,  or  notice  given  as  directed  by  any 
statute  to  appear  and  plead  to  the  action,  the  plaintiff  will  be  en- 
titled to  judgment,  but  only  by  proof  of  title  in  himself  and  pos- 
session by  the  defendant  of  the  lands  in  controversy.*** 

10.    Return  of  sheriff,  (h) 

The  return  of  the  sheriff  to  be  prima  facie  evidence  that  the 
defendants  were  in  possession  must  be  supported  by  an  affidavit. 
Thus  supported  the  return  may  be  read  in  evidence  after  the  de- 
fendant has  testified  that  he  was  in  possession  at  the  institution 
of  the  proceedings.  Again,  where  a  sheriff's  return  to  a  writ  of 
ejectment  for  unseated  land  shows  that  it  was  unoccupied,  that 
the  defendant  did  not  reside  in  the  county,  and  had  no  agent  in 
charge  of  the  land,  and  that  notice  of  the  suit  was  given  per- 
sonally to  the  defendant  in  another  county,  and  the  record  further 
shows  an  appearance  for  the  defendant,  but  fails  to  show  a  rule 
on  him  to  appear  and  plead  with  publication  thereof  as  required 
by  statute,**^  the  record  and  return  raise  no  presumption  that  the 
defendant  was  in  possession  of  the  land  described  in  the  writ.**' 

g   3  Vale  6907. 
h    3  Vale  6907. 

222  Chap.  7,  §41,  Vol.  I,  p.  274. 

223  Erskine  v.  Adams,  9  Dist  444. 

224  Kreamer  v.  Voneida,  213  Pa.  74.  The  plaintiff  in  an  ejectment  is 
not  in  a  position  to  ask  for  the  application  of  the  act  of  1824,  2  Purd.  §7, 
p.  1297,  when  he  himself  has  not  complied  with  its  directions.    Ibid. 

22s  Acts  April  14,  1851,  §11,  P.  h.  612;  2  Purd.  §6,  p.  1296;  April  13, 
1858,  §1,  P.  L.  256;  and  June  26,  §1,  P.  L.  34S.  2  Purd-  §9.  P-  1297- 

226  Kreamer  v.  Voneida,  213  Pa.  74;  Traer  v.  Bowman,  3  P.  &  W.  70; 
Michew  v.  McCoy,  3  W.  &  S.  Soi;  Mclntire  v.  Wing,  113  Pa,  67;  Lake 
Winola  Association  v.  Mott,  i  Super.  Ct.  304. 
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Granting  the  necessity  of  an  affidavit  by  a  sheriff  showing  the 
service  of  the  writ  on  the  defendant  to  establish  possession  by 
the  defendants,  a  sheriff  who  has  gone  out  of  office  may  prove 
that  he  swore  to  the  return  when  it  was  made  and  that  the  pro- 
thonotary's  jurat  was  omitted. ^^"^ 

The  act  of  1807  relieves  the  plaintiff  from  the  burden  of  prov- 
ing possession  by  the  defendant,  if  there  is  a  return  of  service  by 
the  sheriff,  but  when  there  is  no  service  and  the  defendant  volun- 
tarily appears,  possession  by  him  must  be  established  by  the  plain- 
tiff as  a  condition  of  his  right  to  recover.^^'*' 

The  Sheriff's  Return  to  a  Writ  of  Ejectment: 

"Served  the  within  writ  of  ejectment  by  giving  a  true  and  at- 
tested copy  thereof  to  L.  W.  B.,  defendant,  personally,  and 
making  known  to  him  the  contents  thereof  on  December  27,  1913. 
C.  B.  served  as  above.    So  answers 

"G.  B.  S., 
"Sheriff." 

(Affidavit  of  service.) 
II.    Notice  by  tenant  to  landlord  of  proceeds. 

Neither  the  act  of  1806  nor  that  of  1807,  imposes  on  the  tenant 
in  possession  the  duty  of  giving  his  landlord  notice  of  the  plain- 
tiff's proceedings ;  but  although  the  service  of  a  declaration  upon 
the  tenant  has  been  disused,  since  the  passage  of  the  act  of  1806, 
it  is  conceived,  that  the  tenant  would  be  still  bound  to  warn  his 
landlord  of  the  writ,  as  he  formerly  was  of  the  declaration,  under 
the  act  of  1772.^^'  The  8th  section  of  that  statute  obliged  every 
tenant  to  whom  any  declaration  in  ejectment  was  delivered,  forth- 
with to  give  notice  tliereof  to  his  or  her  landlord,  or  his  bailiff, 
receiver,  agent  or  attorney,  under  penalty  of  forfeiting  the  value 
of  two  years'  rent  of  the  premises  so  demised,  to  the  person  of 
whom  he  or  she  held.  It  is  plain,  from  the  whole  tenor  of  the 
act,  that  the  great  design  of  the  legislature  in  passing  it,  was,  to 
prevent  lessors,  and  those  claiming  under  them,  or  consistently 
with  them,  from  losing  the  possession  of  the  land  demised  by 

,226a  Lake  Winola  Association  v.  Mott,  i  Super.  Ct.  304;  Curick's  Con- 
tested Election,  136  Pa.  459;  Pottsville  Borough  v.  Curry,  32  Pa.  443- 
This  is  sufficient  to  tike  the  case  to  the  jury  on  question  of  possession  by 
the  defendants  of  the  land  described  in  the  writ.    Ibid. 

226b    Mclntire  v.  Wing,  113  Pa.  67. 

227    I  Sm.  L.  372;  2  Purd.  §2,  p.  1292. 
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them  to  their  tenants,  either  through  neglect  or  design  on  the  part 
of  the  latter;  for  it  is  thereby  made  the  duty  of  the  tenant,  upon 
being  served  with  a  declaration  in  ejectment,  forthwith  to  give 
notice  to  his  landlord,  under  the  penalty  of  forfeiting  the  value 
of  two  years'  rent.^^*  When  the  writ  is  served  on  the  tenant, 
who  does  not  notify  his  landlord,  and  a  judgment  is  obtained  by 
default,  the  practice  is,  to  open  the  judgment  and  permit  the  land- 
lord to  be  made  defendant,  and  contest  the  title;  but  not  on  the 
application  of  one,  who,  being  in  possession,  claims  to  be  the  agent 
of  others,  who  has  long  since  sold,  and  who  admits  that  he  has 
never  paid  rent,  but  says  he  has  made  repairs.^^* 

In  all  cases  of  estrepement,  the  court  from  which  the  writ  is- 
sued has  power  to  hear  the  parties  in  a  summary  manner,  and 
dissolve  the  writ,  or  make  such  further  order  therein  as  may  seem 
just  and  right.^^"  The  writ  may  be  dissolved,  with  or  without 
security,  as  the  case  may  seem  to  require  ;^^^  and  this  power  may 
be  exercised  by  the  president  judge,  in  vacation,  on  notice  to  the 
opposite  party.^^^  Where  the  writ  is  issued,  pending  a  writ  of 
error  sued  out  by  the  defendant,  the  court,  or  president  judge, 
may  dissolve  the  same,  upon  the  defendant  giving  security  by 
bond,  in  the  same  amount  as  that  given  by  the  plaintiff,  with 
good  and  sufficient  sureties,  to  be  approved  by  the  said  court,  or 
judge,  in  vacation,  conditioned  to  indemnify  the  plaintiff  against 
any  damages  or  loss  from  the  action,  or  waste,  or  removal  from 
the  premises  of  any  timber,  coal,  stone,  gravel,  sand,  oil,  peat, 
slate,  plumbago,  clay,  iron,  and  other  ores  and  minerals,  by  the 
defendant,  his  agents  and  tenants,  in  case  the  judgment  be  af- 
firmed, or  the  writ  of  error  be  non-prossed  or  abandoned.^^^  It 
is  provided,  however,  that  no  writ  of  estrepement  shall  issue  to 
prevent  waste  by  the  working  of  mines  or  quarries  which  were 
opened  previously  to  the  institution  of  the  suit,  until  the  term  next 
succeeding  that  to  which  the  writ  of  ejectment  is  returnable,  nor 
until  the  plaintiff  shall  have  filed  an  affidavit,  that  the  title  or 

228    Boyer  v.  Smith,  5  W.  65. 

22p    Wharton  v.  Botham,  3  W.  &  S.  158.    See  Losee  v.  McFarland,  86 

Pa.  33- 

230  Act  4  May,  1852,  §2,  P.  L.  584;  4  Purd.  §11,  p.  5064. 

231  Byrne  v.  Boyle,  Z7  Pa-  260.    A  single  verdict  in  ejectment  will  au- 
thorize a  recovery  on  the  bond.    Ibid. 

232  Act  18  February  1873,  P.  L.  35;  4  Purd.  §S,  p.  5062. 

233  Act  20  April  1869,  §2,  P.  L.  76;  4  Purd.  §15,  p.  5065. 
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right  of  possession  to  the  premises,  or  some  part  thereof,  is  vested 
in  him,  nor  until  his  attorney  shall  have  certified  his  opinion  that 
the  title  or  right  of  possession  is  vested  in  the  plaintiff  as  afore- 
said.^°*  After  the  issuing  of  a  writ  of  estrepement,  the  court  will 
make  an  order  for  the  inspection  of  the  premises,  to  ascertain 
whether  waste  has  been  committed  since  the  service  of  the  writ.^'° 

12.  Filing  of  declaration. 

By  the  old  practice  under  the  act  of  1806,°^*  the  plaintiff  was 
required  to  file  in  the  office  of  the  prothonotary  on  or  before  the 
first  day  of  the  term  to  which  the  process  was  returnable  "a  de- 
scription of  the  land,  together  with  the  number  of  acres  which  he 
claims  and  declares  that  the  title  is  in  him."  By  the  act  of  1901 
the  plaintiff  shall  file  a  declaration ;  "which  shall  consist  of  a  con- 
cise statement  of  his  cause  of  action  with  an  abstract  of  the 
title  under  which  he  claims  the  land  in  dispute"^''  as  the  abstract 
of  title  is  a  part  of  the  declaration,  if  it  shows  that  the  plaintiff 
is  a  joint  tenant  a  demurrer  to  the  declaration  for  nonjoinder  of 
the  parties  will  be  sustained.^^^* 

13.  Abstract  and  amendments,  (i) 

By  the  old  law  a  description  was  sufficient  which  indicated  a 
fixed  point  of  departure  from  which  the  lines  might  be  easily 
traced;^'*  but  an  indefinite  description  would  defeat  an  amicable 
ejectment  as  no  writ  could  be  isssued  on  the  judgment.^^®  If  by 
mistake  the  praecipe  included  more  land  than  was  claimed  and  for 
which  there  was  a  verdict,  the  plaintiff  might  on  payment  of 
costs,  amend  the  praecipe  in  the  appellate  court  by  disclaiming  the 
land  included  by  mistake  and  the  judgment  as  restricted  by  the 
amended  record  will  be  affirmed.^^"  The  plaintiff  however  could 
not,  after  a  verdict  and  judgment  in  his  favor,  secure  such  an 

i    3  Vale  691 1. 

234    Act  27  March  1833,  §3,  P.  L-  99;  4  Purd.  §2,  p.  5058.    See  Brown 
V.  O'Brien,  3  Clark  93. 
23s    Lutz  V.  Winkler,  4  W.  N.  C.  442. 

236  March  21,  §12,  4  Sm.  L.  332.  2  Purd.  §10,  p.  1297. 

237  May  8,  1901,  §2,  P.  L.  142,  2  Purd.  §21,  p.  1301.  See  Lorenz  v. 
Berry,  207  Pa.  296. 

237a    McConologue  v.  Satowizch,  21  Dist.  845. 

238  Lake  Winola  Association  v.  Mott,  i  Super.  Ct.  304. 

239  Benz.  V.  Langan,  5  North.  139. 

240  Brothers  v.  Mitchell,  157  Pa.  484. 


Ejectment,  Re-entry  and  Mesne  Proeits.        2405 

amendment  without  notice  to  the  defendant  and  issue  a  writ  of 
habere  fac.  poss.  against  the  land.^*^ 

If  a  contract  for  the  sale  of  land  is  set  up  in  the  plaintiff's  ab- 
stract, it  should  be  set  out  with  sufficient  particularity  to  take  the 
transaction  out  of  the  statute  of  frauds  and  with  such  averments 
as  will  disclose  to  the  adverse  party  complete  information  re- 
garding its  essential  elements.^*^  A  lease  offered  by  the  plaintiff 
to  rebut  adverse  possession  of  the  defendant's  grantor  is  not  a 
part  of  the  plaintiff's  title  and  need  not  be  set  out  in  the  ab- 
stract.^" 

The  writ  of  ejectment  is  admissible  in  evidence,  though  not  set 
forth  in  the  plaintiff's  abstract  of  title.^**  If  an  abstract  is  filed 
but  not  offered  in  evidence,  it  is  not  affirmative  proof  of  matters 
of  fact  set  forth  in  support  of  the  contention  of  the  party  on 
which  judgment  is  entered.''*^  If  a  rule  of  court  provides  that  in 
an  ejectment  the  parties  shall  file  abstracts  of  title  containing  the 
facts  on  which  they  rely,  and  that  at  the  trial  the  evidence  shall  be 
confined  only  to  the  facts  denied,  a  defendant  who  has  set  forth 
in  his  abstract  a  written  agreement  as  the  basis  of  his  title  cannot, 
after  he  has  admitted  that  the  agreement  will  not  sustain  his  title, 
offer  evidence  to  show  title  by  a  verbal  sale  of  the  property  fol- 
lowed by  possession  and  valuable  improvements.''** 

The  right  to  amend  the  abstract  of  title  is  discretionary  with 
the  court.^*'  If  relevant  matters  of  defense  are  omitted  the  court 
should  permit  an  amendment  on  equitable  terms.''*'  The  omis- 
sion of  an  outstanding  tax  title  may  be  supplied  on  payment  of 
costs,  unless  no  excuse  is  offered  for  not  having  filed  it  in  the 
beginning.^*' 

All  the  abstract  need  show  is  the  claim  of  title,  and  not  a  de- 
scription  of  the  land,   for  this   is   contained  in  the   declara- 

241  Duff  V.  Patterson,  173  Pa.  153. 

242  Melvin  v.  Handley,  3  Lack.  Jur.  289. 

243  Duffy  v.  Duffy,  20  Super.  Ct.  25. 

244  Logan  V.  Quigley,  11  At  92. 
24s  Bartley  v.  Phillips,  165  Pa.  325. 

246  Westcott  V.  Crawford,  210  Pa.  256. 

247  Longdon  v.  Clouse,  42  L.  L  510;  Kellogg  v.  GilfiUan,  10  At.  8881; 
Foust  V.  Northern  Central  Railway  Co.,  S  C.  C.  268. 

248  Meade  v.  Clarke,  159  Pa.  159. 

249  Allabach  v.  Wood,  4  At.  369. 
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tion,''°°  a  variance  therefore  between  the  statement  contained  in 
the  plaintiff's  abstract  and  statement  is  immaterial.^'^ 

If  the  court  permits  a  party  in  an  ejectment  to  amend  his  ab- 
stract of  title  so  as  to  make  admissible  a  writing  not  mentioned 
in  the  original  abstract,  and  the  opposite  party  does  not  plead 
surprise,  but  offers  other  untenable  objections  to  the  admission  of 
the  writing,  the  court  will  assume  that  the  surprise  has  been 
waived,  and  proceed  with  the  trial. ^°^ 

After  an  appearance  for  defendants  de  bene  esse,  the  entry 
of  rules  on  the  plaintiff  to  file  an  abstract  of  title  and  to  dismiss 
the  action  is  regarded  as  a  general  appearance.^°^^ 

If  the  abstract  of  title  of  both  plaintiff  and  defendant  shows 
the  same  person  as  the  common  source  of  title,  and  the  plaintiff 
offers  in  evidence  the  defendant's  abstract  for  the  sole  purpose 
of  showing  that  the  defendant  recognized  the  title  of  such  person, 
and  claimed  thereunder,  the  defendant's  abstract  is  before  the 
jury  for  the  specific  purpose  of  the  offer  and  no  other.^"^''  If 
therefore  the  defendant  is  called  by  the  plaintiff  and  testifies  that 
he  claimed  title  from  the  person  mentioned  as  the  common  source 
of  title  in  both  abstracts,  it  is  improper  to  permit  the  defendant 
to  introduce  his  defense  on  his  cross-examination. ^'^^  The  ad- 
mission of  the  defendant's  abstract  for  the  purpose  mentioned 
does  not  relieve  the  defendant  of  the  burden  of  showing  how  he 
derived  his  title  from  the  common  source,  and  that  the  sale  un- 
der which  he  claimed  was  prior  in  time  to  that  under  which  the 
plaintiff  claimed.^'^'^ 

14.    Names  of  claimants  and  affidavit. 

The  procedure  act  of  1903^^^  provides  that  the  plaintiff  shall 
file  with  his  praecipe  an  affidavit  setting  forth  the  names  of  the 
claimants  who  shall  be  made  parties  to  the  writ  which  shall  be 
served  on  them.    The  object  of  this  act  is  to  settle  the  question  of 

250  Reading  Co.  v.  Seip,  i  Leh.  L.  J.  15. 

251  Ibid. 

252  Sweeney  v.  Horn,  190  Pa.  237. 

2S2a  Hunter  v.  Bonbridge,  17  Dist.  188;  Hoffman  v.  Kramer,  3  Dist. 
238. 

2S2b    Page  V.  Simpson,  172  Pa.  288. 

252c    Ibid. 

252d  Ibid.;  Turner  v.  Reynolds,  23  Pa.  199;  Clark  v.  Trindle,  52  Pa. 
492 ;  Riddle  v.  Murphy,  7  S.  &  R.  230. , 

253  I  Purd.  §16,  p.  240. 
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title  in  a  single  trial.^°*  A  failure  to  file  the  affidavit  does  not 
abate  the  action ;  it  can  be  filed  nunc  pro  tunc  on  terms  with  the 
names  of  other  parties.^^^ 

15.  Time  for  filing  statement  and  abstract. 

The  action  of  a  plaintiff  who  fails  to  file  with  his  praecipe  an 
affidavit  setting  forth  the  names  of  the  claimants  as  required  by 
the  act  of  1901,  and  who  has  failed  to  aver  in  his  statement  any 
ouster'"*  and  how  his  title  was  derived  by  his  grantor,  may  on 
rule  be  dismissed  and  a  judgment  of  non  pros  be  entered.'"^  On 
the  other  hand  it  has  been  held  that  a  nonsuit  cannot  be  entered 
under  this  act,  for  if  it  can  be,  "it  will  not  accomplish  its  de- 
clared purpose  to  settle  titles  to  real  estate."''"* 

16.  Aiiswer.(j) 

As  the  statement  must  be  concise,  so  as  to  confine  the  issue  to 
narrow  limits,  so  must  the  answer  be.'°°  By  the  act  of  1901''®"  in 
addition  to  the  plea  of  "not  guilty,"  now  required  by  law,  the  de- 
fendant shall  file  an  answer  in  the  nature  of  a  special  plea,  in 
which  he  shall  set  forth  his  grounds  of  defense,  with  an  ab- 
stract of  the  title  by  which  he  claims ;  and  no  action  of  ejectment 
shall  be  considered  at  issue  until  the  plaintiff's  statement  and  the 
defendant's  plea  and  answer  shall  be  filed,  nor  shall  any  evidence 
be  received  on  the  trial  of  said  action  of  any  matter  not  appear- 
ing in  the  pleadings,  subject  to  the  power  of  amendment.  The 
several  courts  of  this  commonwealth  shall  have  power,  by  general 
rule  or  special  order,  to  fix  the  time  within  which  the  defendant 
shall  file  his  abstract  or  title. 

The  statement  and  abstract  should  be  filed  before  the  return- 
day  of  the  writ,''*^  but  may  be  filed  afterward.'^'    And  if  a  judg- 

j    3  Vale  6909. 

2S4    Colture  v.  Bertholf,  IS  Dist.  422. 

25s  King  V.  Grannis,  12  Dist.  360;  Colture  v.  Bertholf,  15  Dist.  422; 
Mullen  V.  Mullen,  17  Dist.  1097;  Wharen  v.  Cunius,  20  Dist.  16;  Kolb  v. 
Steckel,  18  Dist.  99- 

256  Meyer  v.  Moyer,  13  Dist.  739;  Cumberland  Valley  R.  Co.  v.  Mc- 
Lanahan,  59  Pa.  23. 

257  Hunter  v.  Bonbright,  17  Dist.  188;  Knabb  v.  Conner,  23  C.  C.  237. 

258  Pratt  V.  Darlington,  17  Dist  20. 

259  Yellow  Creek  Coal  Co.  v.  Hogan,  20  Dist.  525. 

260  Act  May  8,  1901,  §2,  P.  L,.  142,  2  Piird.  §21,  p.  1301. 

261  Lorenz  v.  Berry,  207  Pa.  296;  Melloy  v.  Burtis,  124  Pa.  161. 

262  Collins  V.  Penn  Oi!  Co.,  1$  Dist.  462. 
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ment  has  been  entered  because  the  abstract  was  not  filed  within 
the  proper  time,  the  judgment  may  be  opened  but  not  struck  oflf.'°' 

If  an  answer  avers  adverse  possession  to  the  land  and  also  title 
by  sale,  the  defendant  cannot  defend  on  both  grounds,  but  must 
elect  on  which  ground  to  proceed  at  the  trial  in  order  that  there 
may  be  a  definite  and  concise  issue.^**  While  the  act  declares  that 
no  evidence  shall  be  received  of  any  matter  not  appearing  in  the 
pleadings,  this  evidently  refers  to  some  affirmative  claim  of  title 
and  does  not  exclude  an  attack  upon  the  validity  of  any  convey- 
ance recited  in  the  pleadings.^^^ 

If  the  respondents  file  an  answer  in  which  they  assert  the  ex- 
istence of  a  valid  contract  entitling  them  to  purchase  at  a  future 
time  the  land  of  which  the  petitioner  was  in  possession,  and  they 
insist  on  the  continuance  of  the  contract  the  respondents  are  prop- 
erly made  plaintiffs  in  the  issue,  and  the  burden  is  on  them  to 
establish  the  right  which  they  claim.^*' 

If  an  answer  to  rule  under  the  act  of  1903  to  bring  ejectment 
has  been  inadvertently  forgotten  by  counsel  without  any  default 
of  the  respondent,  the  court  has  the  discretionary  power  to  allow  it 
to  be  filed  nunc  pro  tunc  when  the  application  is  made  before 
judgment  on  the  rule,  and  it  discloses  a  legal  defense.*^' 

17.  Effect  of  defendant's  refusal  to  file  answer. 

If  the  defendant  refuses  to  file  an  answer  to  the  plaintiff's  decla- 
ration in  the  nature  of  a  special  plea,  and  for  aught  that  appears 
in  evidence  is  in  possession  without  title  or  color  of  title,  all  that 
is  required  of  the  plaintiff  in  such  a  case  is  to  show  a  title  or  right 
of  entry  which  is  good  as  against  a  mere  intruder.  The  fair  im- 
plication from  the  defendant's  refusal  to  comply  with  the  statu- 
tory requirement  is  that  he  has  no  title  or  color  of  title.^°* 

18.  When  more  specific  answer  may  be  required. 

If  the  defendant's  answer  is  in  effect  both  an  answer  and  an 
abstract  of  title,  but  is  not  specific  in  giving  the  date  of  his  taking 

263  Davidson  v.  Miller,  204  Pa.  223. 

264  Yellow  Creek  Coal  Co.  v.  Hogan,  20  Dist.  526. 

265  Pastorik  v.  Repash,  18  Dist.  446. 

266  Stamey  v.  Berkely,  211  Pa.  313. 

267  Birkel  v.  Rhoad,  16  Dist  956. 

268  Tucker  v.  McMenamin,  48  Super.  Ct.  553. 
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possession,  the  plaintiff  cannot  rule  him  for  a  bill  of  particulars, 
but  he  may  be  required  to  file  a  more  specific  answer.^*^ 

19.  Proper  plea. 

The  proper  plea  is  "not  guilty."  In  an  action  of  ejectment 
against  a  municipality  to  recover  land  previously  appropriated  to 
public  use,  abandonment  of  any  intention,  to  use  the  land  for  any 
public  purpose  is  sufficiently  pleaded  where  the  statement  avers 
that  "the  defendant  has  utterly  failed  in  any  particular  to  use  the 
said  land  for  a  reservoir,  a  pumping  station,  or  for  any  other 
purpose  whatever  connected  with  the  supply  of  water  to  the 
city."'''^  Under  the  plea  of  "not  guilty"  the  defendant  can  avail 
himself  of  the  defense  of  res  adjudicata.^^^ 

If  the  plaintiff  interpose  a  demurrer  to  the  answer  or  plea  and 
ask  for  judgment  thereon,  a  judgment  can  not  "be  entered  upon 
the  pleadings,  whether  on  demurrer  or  joinder,  or  for  want  of  a 
sufficient  answer  or  plea.  Plaintiffs  may  have  a  rule  for  a  more 
specific  answer,  or  they  may  go  to  trial  and  take  advantage  of 
the  insufficiency  of  the  answer  in  the  course  of  the  trial."'"^* 

20.  Judgment  by  default,  (k) 

It  is  provided  by  the  act  of  i8o6,"«  that  the  plaintiff  shall  file 
in  the  office  of  the  prothonotary,  on  or  before  the  first  day  of  the 
term  to  which  the  process  issued  is  returnable,  a  description  of 
the  land  which  he  claims;  and  the  defendant  shall  enter  his  de- 
fense (if  any  he  hath),  for  the  whole  or  any  part  thereof,  before 
the  next  term.  And  by  the  act  of  1807,^^*  in  case  of  any  of  the 
defendants  not  appearing,  on  motion  to  the  court,  and  on  affidavit 
of  the  sheriff  or  other  officer,  having  served  the  said  writ,  stating 

k    3  Vale  6994. 

269  Phelan  v.  Bait  &  Ohio  R.  Co.,  14  Dist.  634. 

270  Bruner  v.  Finley,  211  Pa.  74;  Cist  v.  Zeigler,  16  S.  &  R.  282;  Zeigler 
V.  Fisher,  3  Pa.  365;  Finley  v.  Hanbest,  30  Pa.  190;  Black  v.  Tricker,  52 
Pa.  436 ;  Gosser  v.  Hickenlooper,  81  Pa.  281 ;  Westcott  v.  Edmunds,  68  Pa. 

34- 

271  Corr  V.  Philadelphia,  212  Pa.  123. 

272  Ibid.  A  plea  of  abatement  on  the  ground  of  the  pendency  of  an- 
other action  is  not  admissible  in  ejectment.  McConologue  v.  Satowizch, 
21  Dist.  84s ',  Findlay  v.  Keim,  62  Pa.  112. 

272a    Maluszwski  v.  Mikulsld,  21  Dist.  135. 

273  Act  March  21,  §12,  4  Sm.  L.  332,  2  Purd.  §10,  p.  1297. 

274  April  13,  §2,  4  Sm.  L-  476,  2  Purd.  §5,  p.  1296. 
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the  manner  in  which  the  said  service  was  made,  and  on  the  same 
being  deemed  by  the  court  a  service  agreeable  to  law,  judgment 
may  be  entered  by  default  for  such  part  as  he  is  possessed  of, 
and  a  writ  of  possession  may  issue  upon  such  judgment,  and  the 
action  may  proceed  to  trial  for  the  residue,  against  the  other  de- 
fendant or  defendants.  Under  these  statutes,  a  judgment  by  de- 
fault cannot  be  taken,  until  the  term  next  ensuing  that  to  which 
the  process  issued  is  returnable ;  until  then,  the  plaintiff  can  take 
no  step  in  the  cause,  beyond  the  filing  of  his  description  or  decla- 
ration;^^"* and  the  act  of  1836  has  made  no  difference  in  this  re- 
spect."'* Whether  a  default  can  be  entered  after  the  second  term, 
has  not  been  decided ;  there  are  dicta  both  ways,  and  the  practice 
has  varied  in  different  counties;  but  the  supreme  court,  on  argu- 
ment of  the  question,  declined  to  decide  it — ^the  case  before  them 
being  disposed  of  on  other  grounds."^'  It  is  provided,  however, 
by  statute,"'*  that  where  the  defendant  or  defendants  shall  have 
neglected  or  refused  to  appear  and  plead,  on  or  before  the  term 
next  after  that  to  which  the  original  process  was  made  returnable, 
or,  having  appeared,  and  then  withdrawn  such  appearance,  if  the 
process  shall  have  been  duly  served,  the  court  may  direct  a  plea  tp 
be  entered  for  the  defendant  or  defendants,  and  the  case  shall 

27s    Vanderslice  v.  Garven,  14  S.  &  R.  273. 

276  Ellison  V.  Hammen,  Dist.  Court,  Phila.,  30  March  1850.  Why 
judgment  for  want  of  appearance  should  not  be  entered.  Per  curiam. 
This  is  an  action  of  ejectment,  and  a  motion  has  been  made  by  plaintiff's 
counsel,  for  judgment  for  want  of  appearance,  at  the  first  term,  on  the 
supposition  that  the  act  of  21  March  1806,  in  this  respect,  has  been  re- 
pealed by  the  act  13  June,  1836.  But  it  has  been,  in  effect,  decided  other- 
wise, in  Michew  v.  McCoy,  3  W.  &  S.  501,  where  it  was  held,  that  a  judg- 
ment by  default  in  an  action  of  ejectment,  without  an  affidavit  of  the 
service  of  the  writ,  is  erroneous.  The  revised  statutes  were  intended  more 
to  consolidate  and  simplify  the  existing  law,  than  to  introduce  a  new  sys- 
tem. It  is  the  settled  rule,  not  to  alter  the  construction  of  former  acts, 
from  a  difference  of  phraseology  merely,  or  any  new  order  of  arrange- 
ment, unless  the  intention  to  alter  the  law  is  very  apparent  It  is  far 
better  to  take  the  law,  as  before  understood,  rather  than  yield  to  nice  and 
fanciful  distinctions,  arising  from  trivial  differences  in  the  wording  of  the 
acts.  Simpson  v.  Kelso,  8  W.  252.  The  courts  are  bound,  therefore,  to 
preserve  every  provision  which  has  not  been  expressly  or  necessarily  re- 
pealed.   Commonwealth  v.  Rainey,  4  W.  &  S.  186.    Rule  discharged. 

277  Bolard  v.  Mason,  66  Pa.  138.  An  application  to  open  a  default 
should  be  grounded  upon  an  affidavit  of  merits. 

278  Act  s  December  i860,  P.  L.  844,  2  Purd.  §25,  p.  1392. 
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proceed  to  trial  and  judgment,  as  in  other  cases,  provided  the 
writ  have  been  so  served  on  the  party  actually  claiming  title. 
Under  the  act  of  1861,  a  service  by  publication  will  not  authorize 
the  entry  of  a  judgment  by  default,  without  proof  of  notice  in 
fact  to  the  defendant,  as  required  by  the  act  of  1858.^^^ 

One  who  has  only  a  fee  in  a  street  subject  to  the  public  ease- 
ment cannot  maintain  ejectment  against  a  street  railway  company 
for  unauthorized  laying  of  tracks,  his  remedy  is  trespass  for  ex- 
cessive user,  otherwise  if  he  had  possession.^^"  Nor  can  a  tenant 
who  has  been  ejected  in  summary  proceedings,  which  are  set 
aside  on  writ  of  error  maintain  ejectment  if  his  term  has  ex- 
pired.^'^  A  railroad  company,  whose  franchises  and  property 
had  been  sold  at  a  receiver's  sale,  cannot  recover  a  part  of  its 
roadbed  by  an  action  of  ejectment  on  the  ground  of  fraud  in  the 
sale.'«^  I 

Judgment  by  default  in  ejectment  for  want  of  an  a'ppeai-ance 
can  be  entered  only  under  the  act  of  1807,  and  must  be  entered 
on  the  affidavit  of  the  sheriff  as  to  service  during  the  term,  in 
which  the  default  was  made.^*^  In  an  action  of  ejectment  where 
the  plaintiff  during  the  term  in  which  the  writ  is  issued  irregu- 
larly takes  judgment  by  default  against  the  defendant  for  want  of 
a  plea  and  answer,  and  on  such  judgment  issues  an  habere  facias 
possessionem  and  is  given  possession,  the  common  pleas,  in  strik- 
ing off  the  judgment,  must  award  a  writ  of  restitution  where  there 
is  nothing  on  the  record  to  show  a  sale  of  the  property  after  pos- 
session was  awarded.^^*  Under  the  act  of  May  8,  1901,  judgment 
cannot  be  entered  in  ejectment  for  want  of  appearance  where  the 
plaintiff  has  failed  to  file  his  declaration  on  or  before  the  return 
day  of  the  writ.^'" 

Under  a  rule  of  court  which  entitles  the  plaintiff  to  judgment 


279  Haslett  V.  Foster,  46  Pa.  471 ;  Roberts  v.  Orr,  56  Pa.  176. 

297a    Burke  v.  Burke,  240  Pa.  379;  Bitner  v.  Boone,  128  Pa.  567;  Myers 
V.  Litis,  19s  Pa.  595- 

280  Becker  v.  Lebanon  &  Meyerstown  St.  R.  Co.,  195  Pa.  502. 

281  Horner  v.  Marietta,  13s  Pa.  418. 

282  New  Castle  Northern  R.  Co.  v.  New  Castle  &  SKenango  Valley 
R.  Co.,  152  Pa.  96,  aflfg.  2  Dist.  768. 

283  Tomer  v.  McFarland,  13  Dist.  758;  Traer  v.  Bowman,  3  P.  &  W. 
70.    See  Michew  v.  McCoy,  3  W.  &  S.  SOi- 

284  Hoffman  v.  Hofner,  211  Pa.  10;  Buchanan  v:  Banks,  203  Pa.  599. 

285  Lorenz  v.  Berry,  207  Pa.  296. 
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on  the  failure  of  the  defendant  to  file  his  abstract,  the  plaintiff's 
abstract  must  make  out  a  prima  facie  case  to  justify  the  judg- 
ment.^*® Again,  while  a  judgment  for  want  of  an  appearance  at 
or  after  the  second  term  is  valid,  it  may  be  opened  on  proof  that 
the  defendant  was  ignorant  of  the  existence  of  the  suit.^"  But 
if  a  verdict  is  rendered  for  the  plaintiff  after  a  plea  of  not  guilty 
entered  by  the  court  for  the  defendant  who  has  not  appeared  an 
entry  of  judgment  against  the  wife  is  unauthorized  who  claims 
the  title  and  was  not  seized.^'* 

If  you  obtain  judgment  for  want  of  an  appearance,  you  secure 
possession  by  issuing  an  habere.    Give  the  prothonotary  your 

PRECIPE  FOR  THE  HABERE. 

1  Common  Pleas,  County. 

p^*  j  March  Term,  1912.    No. 

To  the  Prothonotary  of  said  court : 

Sir  :    Issue  habere  facias  possessionem  and  H.  fa.  for  costs,  re- 
turnable sec.  leg. 

E.  F., 
Plaintiff's  Attorney. 
(Date.) 

PQRM  OF  HABERE. 

County  of  ,  ss.     [Seal.]     The  Commonwealth  of 

Pennsylvania  to  the  Sheriff  of  the  County  of  ,  greet- 

ing :  Whereas,  plaintiff  lately,  that  is  to  say,  on  the 

day  of  ,  A.  D.  188    ,  in  our  Court  of  Com- 

mon Pleas,  of  the  County  of  ,  before  our  judges,  at 

Philadelphia,  by  the  consideration  of  the  said  court,  recovered 
against  defendant  late  of  your  county. 

Now,  therefore,  we  command  you  that,  justly  and  without  delay, 
the  aforesaid  plaintiff  possession  of  and  in  the  tenements  afore- 
said, with  the  appurtenances,  you  cause  to  have,  etc.  And  how 
you  shall  have  executed  this  our  writ,  make  known  to  our  judges, 
at  ,  at  our  said  Court  of  Common  Pleas,  there  to  be 

held  the  first  Monday  of  next.    And  we  also  com- 

mand you,  that  of  the  goods  and  chattels,  lands  and  tenements  of 

286  Wirt  V.  Bertles,  12  Luz.  Rep.  45. 

287  Patterson  v.  Mahan,  5  Kulp  355. 

288  Johnson  v.  FuUerton,  44  Pa.  466. 
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the  said  defendant  in  your  bailiwick,  you  cause  to  be  levied  the 
sum  of  dollars  and  cents,  which  was  ad- 

judged to  the  said  plaintiff  in  our  said  court,  for  the  damages 
which  he  sustained  by  occasion  of  the  trespass  upon  the  said 
premises  by  the  said  defendant  and  the  ejectment  of  the  said 
plaintiff  therefrom,  whereof  the  said  defendant  is  convict,  as  ap- 
pears of  record,  etc.  And  have  you  that  money  before  our  said 
judges,  at  the  day  and  place  aforesaid,  to  render  to  the  said 
plaintiff  for  the  damages  aforesaid.  And  have  you  then  and 
there  this  writ.    Witness  the  Honorable  , 

President  Judge  of  our  said  court,  at  the  day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty- 

Prothonotary. 

21.    Disclaimer.  (1) 

A  disclaimer  may  be  filed  on  the  trial  of  the  cause  f^^  and  when 
this  is  done  the  plaintiff  may  either  take  judgment  without  costs, 
or  if  he  wishes  to  proceed  for  his  costs,  he  may  take  issue  on  the 
questions  of  possession.^"^  "The  disclaimer,"  says  Justice  Wil- 
liams, "though  not  a  plea  to  the  action,  is  a  solemn  declaration  of 
record  that  the  defendant  will  not  present,  because  he  does  not 
claim  to  have,  any  title  whatever  to  the  land  in  controversy,  or  to 
the  possession  of  the  same."^°^  The  plaintiff  has  the  right  when 
the  defendant's  disclaimer  goes  upon  the  record,  to  take  judgment 
against  him  and  so  end  the  case,  but  as  the  judgment  must  rest  on 
the  disclaimer,  it  must  necessarily  be  at  the  plaintiff's  own  cost. 
For  if  the  disclaimer  be  true,  then  the  action  was  unnecessary,  and 
there  is  no  legal  basis  for  imposing  costs  on  the  defendant.^"^ 
But  if  the  plaintiff  has  the  right  to  take  issue  with  the  defendant 
on  the  question  of  his  possession,  and  if  he  succeeds  in  showing 
that  the  disclaimer  in  this  particular  is  untrue,  then  the  action 
was  necessary,  and  the  plaintiff  is  entitled  to  a  judgment  for  his 
costs  as  well  as  for  the  land  described  in  the  writ.^°' 

1    3  Vale  6913. 

289  Myers  v.  Devens,  2  Kulp  312. 

290  Duncan  v.  Sherman,  121  Pa.  520. 
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If  one  of  two  defendants  files  a  disclaimer  the  plaintiff  is  en- 
titled to  a  confession  of  judgment,  or  to  a  plea  of  not  guilty,  be- 
fore the  trial  proceeds  against  the  other. ^°*  But  one  of  several 
defendants  on  whom  there  has  been  a  service  of  the  writ  cannot 
by  a  disclaimer  of  title  and  withdrawal  of  his  plea  by  permission, 
avoid  liability  as  a  party ;  he  may  still  be  liable  for  costs  and  mesne 
profits.""'* 

Ordinarily,  unless  the  defendant  in  ejectment  files  a  written 
disclaimer  of  title  to,  or  possession  at  the  service  of  the  writ,  of 
the  whole  or  part  of  the  land  described  in  it,  the  presumption  as 
to  his  possession  is  conclusive.  Even  though  he  offers  to  prove 
he  is  not  in  possession  or  seeks  to  narrow  such  possession  to  a 
part  only,  the  plaintifif  is  entitled  to  a  verdict  which  will  at  least 
carry  costs ;  but  if  he  immediately  files  a  disclaimer,  then  the  issue 
is  confined  to  the  part  to  which  the  defendant  sets  up  the  right  of 
possession.""* 

On  one  occasion  two  defendants  were  returned  as  served,  a 
general  appearance  entered,  and  the  general  issue  was  pleaded. 
Afterward  one  of  the  defendants  died  and  his  children,  as  parties 
next  in  interest,  were  substituted,  saving  to  them  the  question  of 
costs  in  case  of  disclaimer.  At  the  trial  the  parties  next  in  in- 
terest filed  a  disclaimer ;  the  living  defendant  did  not.  Testimony 
was  then  given  as  to  the  possession,  at  the  time  the  writ  was 
served,  of  the  defendants  who  were  served  and  pleaded,  which 
was  determined  by  the  jury.  The  right  of  the  plaintiff  to  pro- 
ceed to  a  verdict  carrying  costs  was  not  affected  by  the  dis- 
claimer.""' 

In  an  action  of  ejectment  to  establish  the  plaintiff's  title  to 
realty  and  for  mesne  profits,  a  witness  is  not  made  competent  by 
the  filing  of  a  disclaimer  without  tendering  the  costs  as  required 
by  the  act  of  1887.  Even  in  such  a  case  she  would  not  be  com- 
petent if  her  husband  was  a  defendant  on  the  record  and  there- 
fore incompetent.  His  incompetency  would  also  make  her  in- 
competent.""'* 

294    Lieber  v.  Lieber,  17  Montg.  34. 
29s    Kirk  V.  Ewing,  2  Pa.  453. 

296  Lehigh  Valley  Coal  Co.  v.  Beaver  Lumber  Co.,  203  Pa.  544. 

297  Dull  V.  Ulshafer,  140  Pa.  537.  The  verdict  should  be  directed 
against  one  of  the  defendants  who  disclaims  title.  Wood  v.  Praul,  217  Pa. 
293- 

297a  Burke  v.  Burke,  240  Pa.  379;  Bitner  v.  Boone,  128  Pa.  567;  Myers 
V.  Litts,  19s  Pa.  gps. 
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eorm  oe  disclaimer. 

A.  B      "^ 

I   In  the  Court  of  Common  Pleas,  County. 

P  j^        1   ^^  March  Term,  1913.    No. 

And  now  C.  D.,  served  as  defendant  in  the  above-entitled  cause 
(or  E.  F.,  returned  as  served  by  the  sheriff  in  the  above  case), 
comes  into  court  and  in  his  ovv^n  proper  person  files  this  his 

Disclaimer 
of  all  title  or  claim  of  title  or  of  possession  to  the  premises  de- 
scribed in  the  writ  in  the  above  case,  and  to  every  part  thereof. 

CD.  (orE.  F.), 
(Disclaimant's  signature.) 
G.  H.,  Att'y  for 
(Date.) 
The  disclaimant  ashould  sign  and  acknowledge  this  before  a 
magistrate,  judge,  or  notary.    It  should  be  indorsed : 
A.B.      "^ 

v.  >  (Court,  Term,  and  No.) 

CD.      J 

Disclaimer  of  C  D.  (or  E.  F.). 

Name  of  Attorney. 
Obviously,  no  man  should  disclaim  who  has  any  title.    The  in- 
strument is  a  very  solemn  renunciation  of  all  claims. 

If  part  of  the  land  be  claimed  by  the  person  served,  he  can 
plead,  as  to  it  (describing  the  part),  "not  guilty,"  thus: 

And  the  said  C  D.,  as  to  the  part  of  the  premises  named  in 
said  writ,  which  is  embraced  in  the  following 

Description: 
(Here  describe  part  claimed.) 
Pleads  Not  Guilty. 

And  as  to  the  residue  of  said  land  the  said  C.  D.  files  this  his 

Disclaimer 
of  all  title  or  claim  of  title  or  of  possession  to  said  last-mentioned 
premises  and  to  every  part  thereof. 

(Signature  and  acknowledgment  as  above  directed.) 

22.    Admission  to  defend,  (m) 

The  defendant  may  defend  on  his  own  title,  or  that  of  a  third 
person,  and  the  landlord  may  be  admitted  as  defendant;  and,  in 

m    3  Vale  6897. 
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such  case,  on  the  trial,  he  must  admit  himself  in  possession.*"*  If 
a  landlord  mean  to  take  defense,  he  ought  to  make  himself  a  party 
to  the  record ;  otherwise,  he  is  not  entitled  to  notice  f^^  and  if  the 
interests  of  others  be  not  thereby  prejudiced,  he  may  be  admitted 
to  defend,  though  he  did  not  apply  at  the  return  of  the  writ  f"  but 
not  after  judgment  by  default  against  the  tenant.^"^  He  may  be 
admitted  as  a  co-defendant ;  but  the  name  of  the  original  defend- 
ant will  not  be  stricken  out,  without  the  plaintiff's  consent.'"*  Be- 
fore admitting  a  party  to  defend  as  landlord,  the  court  should  in- 
quire whether  the  applicant  really  occupies  that  position,  or 
whether  his  claim  be  consistent  with  the  possession  of  the  occu- 
pant ;""  for,  where  a  person  claims  in  opposition  to  the  title  of  the 
defendant,  he  can  in  no  light  be  considered  as  landlord,  and  it 
would  be  unjust  to  the  tenant,  that  he  should  be  made  co-defend- 
ant, as  their  defenses  might  interfere  with  each  other.  The  words 
"landlord,"  however,  extends  to  every  person  whose  title  is  con- 
nected with,  and  consistent  with,  the  possession  of  the  occupier, 
and  may  be  divested  or  disturbed  by  any  claim  adverse  to  such 
possession,  as  in  the  case  of  remainders  or  reversions  expectant 
upon  particular  estates.^"*  In  ejectment  by  landlord  against  ten- 
ant, one  claiming  by  adverse  title  cannot  be  admitted  to  defend ;'°° 
nor  can  the  defendant's  vendee  pendente  lite;'"*  to  entitle  a  per- 
son to  defend  an  action  of  ejectment,  he  must  show  a  privity  of 
interest  subsisting  between  himself  and  the  tenant  in  possession, 
when  the  action  was  commenced,  and  that  his  title  was,  at  that 
time,  connected  and  consistent  with  the  possession  of  the  tenant, 
and  liable  to  be  divested  or  disturbed  by  a  claim  adverse  to  that 

298    Act  of  1807,  §1,  2  Purd.  §4,  p.  1292. 

•399  Clayton  v.  Alshouse,  2  Dall.  150;  Snavely  v.  Wagner,  3  Pa.  275; 
Lykens  v.  Wheelan,  15  Pa.  483;  Wengert  v.  Zimmerman,  33  Pa.  S08;  Heff- 
ner  v.  Betz,  32  Pa.  376 ;  Muhlenberg  v.  Druckenmiller,  103  Pa.  631 ;  Bonaf- 
fon  V.  Peters,  134  Pa.  180;  Adams  v.  Johnson,  216  Pa.  454;  Taylor  v. 
Taylor,  228  Pa.  424. 

300  Brown  v.  O'Brien,  3  Clark  113. 

301  Losee  v.  McFarland,  86  Pa.  33. 
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O'Brien,  3  Clark  115.    See  Linderman  v.  Berg,  12  Pa.  301. 

306  Loos  V.  Caldwell,  2  Miles  390;  Brown  v.  O'Brien,  3  Clark  115: 
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possession.'"^  The  defendant's  vendor,  who  has  no  reversionary 
interest,  cannot  be  made  a  party  defendant  ;="^  a  purchaser  of  the 
defendant's  title  at  sheriff's  sale,  who  had  obtained  possession  by 
summary  proceedings,  was,  however,  admitted  as  a  co-defend- 
ant.'"* The  court  may  refuse  to  admit  the  defendant's  landlord 
to  become  a  party,  where  the  application  is  palpably  for  the  pur- 
pose of  delay  ;'^''  and  on  admitting  him  to  become  a  party,  may 
limit  his  defense  to  a  portion  of  the  land  claimed.'^^  The  ad- 
mission of  a  party  to  defend  is  not  proof  of  the  tenancy;  that 
must  be  proved  on  the  trial.'^'' 

Every  person  should  be  permitted  to  defend  under  the  act 
whose  title  is  connected  and  consistent  with  the  possession  of  the 
occupier  and  would  be  disturbed  or  divested  by  the  adverse 
claim.'^'  Though  the  tenant's  landlord  will  be  admitted  to  de- 
fend, the  tenant's  name  will  not  be  stricken  out.'^*  When  the 
party  desiring  to  be  admitted  to  defend  exhibits  a  title  incon- 
sistent with  the  tenant's  possession,  he  cannot  be  joined  in  the 
action  and  if  he  is,  when  the  inconsistency  of  his  title  appears,  his 
name  may  be  stricken  from  the  record.'^"  "The  admission  of  a 
party  claiming  the  right  to  defend  is  clearly  an  act  of  the  court, 
whose  duty  it  is,  to  inquire  before  making  the  order,  whether  the 
applicant  stands  in  relation  of  landlord  or  whether  his  claim  of 
title  is  consistent  with  the  possession  of  the  occupier."^'*'  If 
however  no  inconsistency  appears  unless  the  effect  of  the  applica- 
tion will  cause  unreasonable  delay  the  application  should  be 
granted  as  the  statute  is  regarded  as  mandatory.'" 

When  issue  has  been  joined  and  the  plaintiff  files  an  affidav't 
suggesting  the  defendant's  death  after  the  bringing  of  the  suit, 
the  court  will  make  absolute  a  rule  to  amend  the  record  by  sub 
stituting  the  tenant  for  life  and  residuary  legatee  under  the  will 
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of  the  decedent.^^^  And  if  an  ejectment  is  brought  against  a 
mortgagor,  who  has  absconded,  his  mortgagee  will  be  allowed  to 
intervene  and  defend  as  landlord.*^'  But  the  defendant's  vendor 
cannot  be  substituted  as  the  defendant's  landlord,  or  be  made  a 
party  defendant  to  defend  the  title.*^" 

The  owner  of  an  equitable  title  by  purchase  from  the  original 
vendee,  may  also  be  admitted  to  defend.'^^  But  one  who  is  in 
possession  of  land  under  a  parol  agreement  for  its  sale,  having 
an  equity  from  the  payment  of  part  of  the  purchase-money, 
cannot  defend  without  first  tendering  the  balance  of  the  purchase- 
money.*''*  Lastly  the  intervenor  as  a  defendant  is  liable  for  the 
costs  should  the  verdict  and  judgment  be  against  him.'^' 

A  railroad  company  cannot  defend  in  an  action  of  ejectment  on 
the  ground  of  adverse  possession,  but  the  judgment  may  be 
stayed  to  enable  the  company  to  enter  condemnation  proceed- 
ings.'^* 

23.    Estrepement.(n) 

After  the  commencement  of  an  action  of  ejectment,  the  plain- 
tiff may  have  a  writ  of  estrepement  to  prevent  waste  and  destruc- 
tion of  or  in  the  premises.  This  writ  may  be  issued  by  the  pro- 
thonotary,  of  course,  without  motion  to  the  court,  and  in  vaca- 
tion, on  filing  an  affidavit  that  the  defendant  has  committed  or  is 
committing  waste  and  destruction;  to  be  sworn  to  before  any 
judge,  though  not  of  the  same  court.'^°  And  such  writ  of  es- 
trepement may  issue,  pending  a  writ  of  error  sued  out  by  the  de- 
fendant, which  operates  as  a  supersedeas  of  execution,  to  pre- 
vent the  cutting  of  timber,  or  the  extraction  of  ores,  minerals,  &c.. 
from  the  land.'^'  Before  suing  out  such  writ,  however,  the  plain- 
tiff is  required  to  give  bond,  with  sufficient  sureties,  to  be  ap- 
proved by  the  court  or  a  judge  thereof,  conditioned  to  indemnify 
the  defendant  for  all  damages  that  may  be  sustained  by  reason 
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thereof  ;^''^  except  in  actions  of  ejectment  to  enforce  specific  per- 
formance of  contracts  for  the  sale  and  conveyance  of  lands. ^^' 
Upon  filing  such  affidavit,  and  a  bond  for  the  estimated  amount 
of  waste,  with  sufficient  sureties,  justified  before  a  judge  of  the 
county  court,  a  writ  of  estrepement  issues,  of  course,  to  the 
sheriff,  to  stay  and  prevent  such  waste.'^*  The  writ  does  not 
command  the  sheriff  to  take  the  body  of  the  defendant,  but  au- 
thorizes him  to  do  so,  if  necessary  to  prevent  waste,  and  other 
means  are  evidently  insufficient.*'" 

The  writ  of  estrepement  is  the  proper  remedy  to  prevent  waste 
whenever  the  plaintiff  is  out  of  possession  and  claims  title  against 
the  possessory  defendant.*'^  Before  the  writ  is  issued  the  plain- 
tiff must  file  a  bond^"^  "with  sufficient  sureties"^*^  to  protect  the 
defendant  from  damages.^^*  The  sheriff  to  whom  the  writ  is 
issued  has  power  to  arrest  the  defendant  as  an  incident  to  the 
duty  enjoined  on  him  to  prevent  waste,  but  the  arrest  is  unauthor- 
ized unless  the  defendant  is  committing  or  threatening  to  commit 
waste  and  other  preventive  means  are  insufficient.'"'  The  writ 
is  a  continuing  injunction  on  the  sheriff  while  the  ejectment  is 
pending,  and  a  defendant  who  has  been  arrested,  and  discharged, 
may,  if  necessary,  be  re-arrested  again  under  the  same  writ.''" 

On  the  dissolution  of  the  writ,  the  court  may  require  the  de- 
fendant to  give  a  bond  to  indemnify  the  plaintiff  against  damages, 
and  a  simple  verdict  in  ejectment  will  authorize  the  bringing  of  a 
suit  on  the  bond.''^ 

327  Act  II  April,  1862,  P.  L.  430,  4  Purd.  §13,  p.  5064. 

328  Act  2  April,  1863,  P.  L.  250,  4  Purd.  §14,  p.  5065. 

329  Act  20  April,  1869,  P.  L.  76,  4  Purd.  §15,  p.  5065. 

330  Commonwealth  v.  White,  9  Lane.  Bar  41. 

331  Denny  v.  Brunson,  29  Pa.  382;  Munson  v.  Tryon,  6  Phila.  395; 
Brown  v.  Hoyt,  I  L.  I.  i4S;  Jones  v.  AVhitehead,  i  Pars.  304.  See  Smith 
&  Fleek's  Appeal,  69  Pa.  474. 

332  Hough  V.  Kulp,  24  C.  C.  563. 

333  Act  April  11,  1862,  P.  L.  430,  4  Purd.  §13,  p.  5064. 

334  Agnew  V.  Sutton,  16  C.  C.  jy.  The  plaintiff  in  Kulp  v.  Bowen,  122 
Pa.  78,  filed  such  a  bond  and  after  the  writ  had  been  served,  the  defendant 
ceased  operations.  The  plaintiff  afterward  suffered  a  nonsuit  and  then 
the  defendant  brought  a  suit  on  the  estrepement  bond,  but  failed  to  re- 
cover as  no  damage  was  proved. 

335  Commonwealth  v.  White,  9  Lane.  Bar.  61. 

336  Ibid. 

337  Byrne  v.  Boyle,  37  Pa.  260.  See  Brown  v.  O'Brien,  3  Clark  93; 
Lentz  v.  Winkler,  4  W.  N,"  C.  442. 
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"In  all  actions  of  trespass,  brought  for  cutting  timber  on  the 
lands  of  another,  or  for  continuing  trespasses  that  do  material 
injury  to  the  property  of  another,  writs  of  estrepment  may  be 
issued  to  stay  waste,  in  such  actions,  in  like  manner  as  provided 
by  law  in  actions  of  ejectment."^^^* 

AFFIDAVIT  OF  ESTREPEMENT. 

A  B  "^ 

■  I   Of  March  Term,  1913. 

P^'      j   In  the  Court  of  Common  Pleas,  County. 

A.  B.,  the  plaintiff  in  the  above  case,  having  been  duly  sworn 
according  to  law,  doth  depose  and  say : 

That  the  above  action  is  an  ejectment  brought  for  the  recovery 
of  (here  briefly  describe  the  land)  in  the  county  of  , 

and  that  the  writ  has  been  duly  served  on  C.  D.  and  so  duly  re- 
turned. 

That  deponent  is  the  owner  of  said  premises,  and  entitled  to 
possession  thereof. 

That  C.  D.,  the  defendant,  has  been  for  some  time  past,  to  wit, 
since  ,  and  still  is  unlawfully  committing  waste 

upon  said  property  and  materially  injuring  and  destroying  the 
value  of  the  same  in  this,  that  the  said  defendant  has  been  during 
the  time  aforesaid  and  still  is  unlawfully  (here  describe  the  acts 
of  waste)  cutting  down  and  carrying  away  valuable  timber,  or 
quarrying  stone,  or  mining  coal  or  iron  ore  (etc.,  as  the  case 
may  be) . 

That  the  said  C.  D.  threatens  to  continue  said  illegal  acts  and  to 
commit  other  acts  of  waste. 

That  the  aforesaid  acts  of  said  C.  D.  having  already  resulted  in 
producing  injury  to  said  property  and  loss  and  damage  to  depo- 
nent to  the  amount  of  at  least  dollars. 

That  if  the  said  C.  D.  is  not  restrained,  he  will  continue  to 
commit  waste  and  produce  an  irreparable  loss  and  injury  to  de- 
ponent. 

(Plaintifif's  signature.) 

Sworn  to  and  subscribed  before  me.  Judge 

of  Court  of  Common  Pleas,  of  the  County  of 

Under  the  Act  of  1803,  this  affidavit  may  be  made  "by  the 
plaintiff  or  other  person  knowing  the  fact."    If  the  affidavit  be 

337a    Act  May  3,  1909,  §1,  P.  h.  305.  S  Purd.  §4,  p.  6103. 
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made  by  another  than  the  plaintiff,  the  phraseology  can  easily  be 
changed  to  conform  to  the  fact. 

When  the  writ  issues  of  course,  file  the  above  affidavit  and  the 
following  pracipe: 

PRECIPE. 

Y-lc.P.,No.         . 
CH.  I  '''^""'  ^913-    No. 

To  the  Prothonotary  of  the  Court  of  Common  Pleas  of 
County. 
Sir  :    Issue  estrepement,  sec.  leg. 

E.  F., 
Plaintiff's  Attorney. 
(Date.) 
Indorse  this : 

^^  '1  Court,  Term,  No. 

p  ^    I  Praecipe  for  estrepement. 

The  prothonotary  then  signs  and  puts  the  seal  of  the  court  to 
the  writ.  It  is  rarely  issued,  and  counsel  may  be  compelled  to 
prepare  it. 

FORM  OF  WRIT  OF  ESTREPEMENT   (iN  CASE  OF  A  MORTGAGE.) 

The  Commonwealth  of  Pennsylvania.  To  the  High  Sheriff  of 
the  City  and  County  of  Philadelphia,  and  to  (name  of  defendant), 
greeting :  Whereas,  By  the  law  of  the  land  no  waste  or  strip  ought 
to  be  committed  in  any  lands  or  tenements  by  any  tenant 
during  his  possession  of  premises  conveyed  to  him  under  and 
subject  to  the  payment  of  any  mortgage  debt,  and  whereas 
on  the  day  of  A.  D.  18    , 

executed  and  delivered  to  a  mortgage  upon  (descrip- 

tion of  premises)  to  secure  to  the  said  the  payment 

of  the  sum  of  dollars,  with  interest  thereon,  in 

years  from  the  date  thereof,  which  mortgage  con- 
tained a  proviso,  that  in  case  the  interest  upon  the  said  prin- 
cipal sum  in  the  mortgage  shall  not  be  paid  within 
days  after  the  same  shall  become  due  and  payable,  that  then  and 
in  such  case,  at  the  option  of  the  mortgagee,  the  whole  principal 
sum  shall  become  due  and  payable.  That  the  said  interest  is 
more  than  days  in  arrears,  and  that  the  principal  sum 
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has  thereby  become  due  and  payable,  and  that  the  said  mortgage 
is  still  unsatisfied,  and  the  premises  are  subject  to  be  sold  by  a 
levari  facias  on  said  mortgage ;  and  whereas  the  said  (name  of  de- 
fendant) has  become  the  owner  of  the  premises  subject  to  the  pay- 
ment of  the  mortgage  debt  of  dollars  with  interest  thereon, 
and  he  is  now  in  the  possession  and  occupancy  of  said  prem- 
ises; and  whereas,  by  an  act  of  assembly  of  the  Commonwealth 
of  Pennsylvania,  it  is  amongst  other  things  provided  that  it  shall 
and  may  be  lawful  for  the  prothonotary  or  clerk  of  the  Court  of 
Common  Pleas  of  the  proper  county,  upon  petition  to  the  said 
court  setting  forth  that  the  defendant  is  committing  waste,  and 
sworn  to  by  the  plaintiff,  to  issue  a  writ  of  estrepement  to  prevent 
the  same;  and  whereas  the  said  ,  the  plaintiff  in  this 
writ,  has  presented  his  petition  to  the  Court  of  Common  Pleas, 
No.  ,  for  the  County  of  Philadelphia,  setting  forth  that  the  de- 
fendant is  in  possession  of  the  said  mortgaged  premises,  as  the 
owner  thereof,  and  that  he  has  committed  and  is  committing 
Waste  and  destruction  of  and  in  said  premises  in  this,  that  he 
is  (here  set  forth  the  grievances).  We,  therefore,  being  willing 
that  the  law  and  statute  aforesaid  shall  be  maintained  and  duly 
observed,  do  command  you,  the  said  sheriff,  that  you  strictly  pro- 
hibit and  restrain  the  said  (name  of  defendant)  and  his  agents, 
and  several  employes,  from  doing  or  committing  the  said  waste 
and  destruction  of  and  in  the  said  premises  contrary  to  the  law 
and  statutes  aforesaid.  And  we  command  you,  the  said  (name  of 
the  defendant),  that  you  do  not  do  or  commit  or  cause  to  be  done 
or  committed  any  waste  or  destruction  of  or  in  the  said  premises, 
and  particularly  (here  set  forth  specifically  the  matters  of  griev- 
ance). Witness  the  Honorable  ,  President 
Judge  of  the  Court  of  Common  Pleas,  No.  ,  for  the  County  of 
Philadelphia,  the  day  of  ,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 

(Signature  of  Prothonotary.) 
Indorsement : 

No.       ,  Term,  1889. 

A. 
v.    i^C.  P.      No. 


B. 


}■ 


Estrepement 
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34.    Trial  and  its  incidents. 

a.  Severance  of  defendants. 

A  defendant  may  present  a  petition  to  be  severed  from  the 
others,  and  the  granting  of  it  rests  with  the  discretion  of  the  trial 
judge.^'*  It  is  properly  refused  where  one  of  the  defendants  is 
the  lessor  of  the  other  and  the  return  of  the  writ  shows  both  to 
be  in  possession  of  the  premises  and  they  file  a  joint  appearance 
and  a  joint  answer  setting  up  the  privity  of  the  title  and  pre- 
pare all  their  pleadings  with  a  view  to  making  a  joint  defense.^'^ 
If  the  titles  of  two  defendants  are  the  same,  and  the  evidence 
affect  both  in  common,  and  the  joinder  is  not  vexatious,  the  de- 
fendants should  not  be  allowed  to  separate  at  the  trial.^*"  Of 
course,  while  the  plaintiff  cannot  compel  defendant  having  sev- 
eral interests  to  submit  to  a  joint  trial,  they  may  conclude  them- 
selves by  a  joint  appearance  and  plea.^*^ 

b.  Need  of  including  all  the  defendants. 

The  plaintiff  should  be  careful  to  have  the  issue  made  up  by  all 
the  defendants,  if  there  be  several,  otherwise  there  may  be  a  mis- 
trial: thus,  where  one  of  two  defendants  appeared  and  pleaded 
to  issue,  the  other  disclaimed,  and  objected  to  the  jury  being 
sworn  as  to  him,  it  was  held,  that  the  cause  was  not  an  issue  as  to 
both  defendants,  and  that  the  trial  and  judgment  were  erroneous 
as  to  both,  although  the  jury  found  for  the  defendant  who  dis- 
claimed. In  such  case,  the  court  should  compel  the  defendant 
who  disclaims  to  give  judgment,  or  order  him  to  plead  instanter 
the  general  issue.^*^ 

c.  Plaintiff's  right  to  proceed. 

Either  party  may  take  the  testimony  of  aged  and  infirm  wit- 
nesses, or  witnesses  about  to  leave  the  state,  and  a  commission 
may  be  issued  to  take  the  testimony  of  witnesses  resident  abroad, 

338  Citizens'  Gas  Co.  v.  Whitney,  233  Pa.  592. 

339  Ibid. 

340  Helfenstein  v.  Leonard,  50  Pa.  461.  See  Wilson  v.  Guthrie,  2 
Grant  11. 

341  Burkhart  v.  Row,  4  Yeates  134.  See  White  v.  Pickering,  21  S.  & 
R-  435 ;  Jones  v.  Hartley,  3  Wh  178. 

342  Zeigler  v.  Fisher,  3  Pa.  365.  And  if  the  plaintiflf's  title  be  divested 
pendente  lite,  he  may  still  proceed  for  his  damages  and  costs.  Rugan  v. 
Phihps,  4  Yeates  382 ;  Murray  v.  Garretson,  4  S.  &  R.  130. 
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m  the  same  manner  as  in  other  actions.  If  the  defendant  be  in 
possession,  at  the  time  of  serving  the  writ,  the  plaintiff  has  a  right 
to  proceed  to  trial,  unless  that  be  rendered  unnecessary  by  judg- 
ment by  default  or  confession.  The  defendant's  quitting  posses- 
sion after  service  of  the  writ  does  not  affect  the  plaintiff's  right 
to  proceed  to  a  verdict,  so  as  to  recover  judgment  for  his  costs, 
and  also  for  damages,  in  that  action  (if  notice  has  been  given), 
for  the  mesne  profits,  or  in  another  action  of  which  the  judgment 
in  ejectment  is  the  foundation.'*' 

d.    If  the  defendant  pleads  generally  he  cannot  narrow  his  defense. 

And  where  the  defendant  possesses  certain  land  at  the  insti- 
tution of  the  suit,  and  appears  and  pleads  generally,  he  cannot,  at 
the  trial,  narrow  his  defense  to  part  of  the  lands  in  his  posses- 
sion; the  plaintiff  has  a  right  to  a  verdict  for  the  part  to  which 
he  is  entitled,  and  can  prove  to  have  been  in  the  defendant's  oc- 
cupation when  the  ejectment  was  served.'**  If  he  fail  to  estab- 
lish a  title  in  himself  for  the  whole,  he  may  recover  for  an  un- 
divided part,  if  his  proofs  show  that  he  is  invested  with  the 
title  to  an  undivided  interest  therein.'*'  The  right  to  a  struck 
jury  is  of  course;  but  a  view  is  a  proper  subject  of  a  motion  or 
application  for  an  allocatur;  if  however,  it  has  been  obtained 
without  a  fiat,  or  is  irregularly  executed,  the  court  will  not  set  it 
aside,  when  it  appears  that  the  opposite  party  has  united  or 
participated  in  the  proceedings,  without  objection.'*®  Although 
what  is  known  in  actions  of  ejectment,  in  England,  as  the  "con- 
sent rule,"  has  no  existence  in  this  state,  it  must  still  be  provea, 
on  the  trial,  that  all  the  defendants  were  in  possession  at  the  serv- 
ice of  the  writ.'*' 

343  Bratton  v.  Mitchell,  5  W.  69.  One  of  several  joint  plaintiiTs  may 
suffer  a  nonsuit,  and  the  cause  proceed  to  verdict  and  judgment  for  the 
others.  O'Keson  v.  Silverthorn,  7  W.  &  S.  246;  Hinckle  v.  Riffert,  6  Pa. 
196.  Act  31  March,  1823,  8  Sm.  L.  14I)  2  Purd.  §14,  p.  1299.  But  one  of 
several  plaintiffs  will  not  be  permitted  to  discontinue,  to  the  injury  of  his 
«o-plaintiff  s.    Cooper  v.  Cooper,  i  Phila.  129. 

344  Philadelphia  v.  Clifford,  4  Yeates  272.  The  plaintiff  may  recover 
for  a  portion  only  of  the  lands  claimed  in  the  writ.  Santee  v.  Keister,  6 
Binn.  36. 

345  Bachop  v.  Critchlow,  142  Pa.  518. 

346  Brown  v.  O'Brien,  3  Clark  115. 

347  Helfenstein  v.  Leonard,  5°  Pa.  461, 
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"A  series  of  circumstances  may  make  an  equitable  defense  to 
an  action  at  law  that  would  not  sustain  an  action  or  justify  a 
chancellor  in  finding  and  specifically  enforcing  a  parol  contract 
in  equity."  Thus  a  bill  filed  for  specific  performance  of  a  parol 
partition  was  dismissed  and  the  parties  were  relegated  to  their 
legal  rights.  The  dismissal  was  held  to  be  no  bar  to  the  setting 
up  of  the  parol  partition  as  a  defence  in  an  action  of  ejectment 
for  the  same  land ;  and  the  value  of  the  facts  for  the  purpose  of 
an  equitable  estoppel  should  be  determined  by  the  court  and 
jury."'* 

e.  Withdrawal  of  jtiror. 

An  offer  of  proof  made  by  a  party  may  sometimes  justify  the 
court  on  motion  to  withdraw  a  juror  and  continue  the  case.  Or 
the  court  may  send  the  jury  out  and  have  the  question  of  the 
admissibility  of  the  evidence  argued  and  then  determine  the  ques- 
tion. If  the  motion  is  overruled  and  a  bill  of  exceptions  is  sealed 
and  the  offer  is  withdrawn,  the  jury  may  be  brought  in  and  the 
trial  go  on  as  before.  This  is  the  proper  practice.  Such  action 
was  pursued  on  the  trial  of  an  action  in  ejectment  in  which  an 
offer  of  proof  was  made  by  the  plaintiff  that  the  defendant  had 
not  only  bought  with  notice  of  the  fraud,  but  had  paid  an  extra 
premium  to  a  title  insurance  company  for  indemnification.'^* 

A  plaintiff  is  not  bound  to  prove  affirmatively  actual  ouster 
who  avers  a  wrongful  detention  and  the  sheriff  return  the  writ 
as  served  and  the  defendant  pleads  the  general  issue,  but  may 
stand  on  the  presumption  which  the  act  of  assembly  raises  in  his 
favor  by  the  sheriff's  return.'*' 

f.  Opening  and  closing  to  the  jury. 

As  in  other  cases  the  plaintiff  has  the  right  to  open  and  close 
to  the  jury.  Nor  is  this  practice  changed  in  cases  of  admission  of 
the  plaintiff's  title  and  the  defendant  alleges  a  parol  trust.  The 
defendant  is  not  entitled  to  open  and  close  to  the  jury  on  the 
ground  that  he  had  the  affirmative  of  the  issue.'°° 

25.    Plaintiff's  title,  (o) 
A  plaintiff,  in  order  to  recover,  must  show  either  title  from  the 

o    3  Vale  6954. 

347a    Lewis  V.  Baker,  151  Pa.  529. 

348  Randal  v.  Gould,  225  Pa.  42. 

349  Kelley  v.  Kelley,  182  Pa.  131. 

350  Von  Storch  v.  Von  Storch,  196  Pa.  S4S. 
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commonwealth,  or  thirty  years'  possession  as  prescribed  by  the 
act  of  1855,*'^  or  adverse  possession  for  twenty-one  years,  or 
that  both  parties  derive  title  from  the  same  source,  or  that  the 
defendant  holds  as  tenant  under  the  plaintiff,  or  that  the  plain- 
tiff claims  by  descent  or  devise  from  one  who  has  died  seized.'^^ 

a.    Claimant  must  show  good  title. 

We  propose,  in  this  place,  to  give  some  of  the  leading  principles 
on  the  subject  of  the  title  that  must  be  shown  to  support  an  eject- 
ment. It  is  to  be  observed,  that  it  is  necessary  for  a  claimant 
in  ejectment  to  show  a  good  and  sufficient  title  to  the  lands,  to 
enable  him  to  recover  from  the  defendant,  who  is  supposed  to  be 
the  owner  until  the  contrary  is  shown ;  and  it  is  the  general  rule, 
that  the  plaintiff  must  rely  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  the  defendant's.^^^  It  may  be  that  a  title 
is  not  good  because  of  irregularities  in  the  proceedings,  or  be- 
cause the  court  did  not  have  jurisdiction,  or  because  the  parties 
to  the  partition  proceedings  did  not  have  title,  bttt  all  such  ques- 
tions must  be  determined  in  an  action  at  law  when  the  question 
of  title  is  properly  raised  between  the  parties  asserting  adverse 
title  to  the  land  in  dispute.^®*  If  an  outstanding  title,  better  than 
his  own,  be  shown,  he  cannot  recover,  and  it  was  held  to  be  error, 
to  instruct  the  jury,  "that  they  were  not  called  upon  to  decide  the 
validity  of  the  defendant's  title,  the  only  question  being  how  far 
the  plaintiff  had  made  out  his  own."^°^  The  possession  of  the 
defendant  gives  him  a  right  against  every  man  who  cannot  es- 
tablish a  good  title;  and  if  he  can  answer  a  prima  facie  case  on 
the  part  of  the  plaintiff,  by  showing  the  real  title  of  the  land  to 
be  in  another,  it  will  be  sufficient  for  his  defense,  without  also 
proving  that  he  holds  the  land  with  the  consent  or  under  the  au- 
thority of  the  real  owner.*"**    The  defendant,  however,  cannot 

351    Act  April  27,  §6,  P.  L.  368,  2  Purd.  §10,  p.  2276. 

353    Bonaffon  v.  Peters,  134  Pa.  180;  Herber  v.  Shoemaker,  7  C.  C.  496- 

353  Welker  v.  Coulter,  Add.  390;  Lane  v.  Reynard,  2  S.  &  R.  65; 
Covert  V.  Irwin,  3  S.  &  R.  283 ;  Kennedy  v.  Skeer,  3  W.  95 ;  Miller  v.  Hol- 
man,  i  Grant  245;  Foust  v.  Northern  Central  R.  Co.,  5  York  34;  Burke  v. 
Hammond,  76  Pa.  172., 

354  Wickham  v.  Taylor,  225  Pa.  246. 

355  Kennedy  v.  Skeer,  3  W.  95. 

356  Haldane  v.  Harvey,  4  Burr.  2484;  McCormick  v.  Skelly,  201  Pa. 
184;  Putnam  v.  Tyler,  117  Pa.  570. 
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avail  himself  of  this  rule  against  a  plaintiff,  whom  he  has  fi-aud- 
ulently  induced  to  purchase  a  bad  title.^'" 
b.    Naked  possession. 

A  naked  possession  is  a  good  title  to  recover  against  one  who 
put  the  plaintiff  out  of  possession,  and  can  show  no  better  title; 
though  it  is  otherwise,  where  the  defendant  can  show  a  better 
title.^°*  Possession  of  land  is  sufficient  to  protect  the  possessor 
against  all  but  the  owner  of  the  legal  title;  a  trespasser  cannot 
gainsay  such  right  of  possession;'^*  and  so  far  as  an  intruder  is 
concerned,  or  one  who  shows  no  title,  it  is  immaterial,  whether 
the  legal  title  belong  absolutely  to  the  holder  thereof,  or  whether 
he  hold  in  trust  for  another.'^"  A  wrongdoer  or  disseisor  may 
recover  in  an  action  of  ejectment  against  a  subsequent  intruder, 
without  an  actual  adverse  possession  for  twenty-one  years ;  it  is 
error,  therefore,  to  instruct  a  jury  that  twenty-one  years'  actual, 
adverse,  notorious  possession  is  necessary  to  the  plaintiff's  right 
of  recovery  against  the  defendant,  when  such  defendant  came 
into  possession,  without  claim  or  color  of  title,  subsequently  to 
the  entry  of  the  plaintiffs.'®^  The  action  of  ejectment  is  founded 
on  a  present  right  of  possession,  and  cannot  be  used  to  restore 
possession  to  one  who  was  wrongfully  turned  out  of  it,  if  he  have 
no  present  title  thereto;'®^  but  the  case  is  different,  if  he  have  a 
present  right  to  it;  thus  a  vendee,  once  fairly  in  possession  of 
land,  under  articles  of  purchase,  but  ousted  by  illegal  means,  is 
entitled  to  recover  in  ejectment,  without  bringing  into  court  the 
balance  of  the  purchase-money  due  upon  the  articles.'®' 

357  Lane  v.  Reynard,  2  S.  &  R.  65. 

358  Woods  V.  Lane,  2  S.  &  R.  S3 ;  Foster  v.  McDivitt,  g  W.  341 ;  Hoey 
V.  Furman,  i  Pa.  295 ;  Shumway  v.  Phillips,  22  Pa.  161 ;  Turner  v.  Rey- 
nolds, 23  Pa.  199;  Kline  v.  Johnston,  24  Pa.  72;  Mobly  v.  Bruner,  S9  Pa. 
481;  Kirtland  v.  Hoey,  2  Luz.  L.  R-  47;  Dieze  v.  Fackler,  7  Phila.  220; 
Ackerman  v.  Nachbar,  i  Lane.  L.  Rev.  409. 

359  Shumway  v.  Phillips,  22  Pa.  161.  A  mere  possession,  to  support 
an  ejectment,  must  be  evidenced  by  acts  indicating  permanency  of  occupa- 
tion, such  as  residence  and  cultivation.    Burke  v.  Hammond,  76  Pa.  172. 

360  Lair  v.  Hunsicker,  28  Pa.  115. 

361  Hoey  V.  Furman,  i  Pa.  295.  But,  unless  the  plaintifif  have  title,  he 
must  show  a  previous  possession  and  ouster.    Lykens  v.  Whelan,  15  Pa. 

483. 

362  Heflner  v.  Betz,  32  Pa.  376;  Stoffit  v.  Troxell,  8  W.  &  S.  340;  Yost 
v.  Brown,  126  Pa.  92;  BonafFon  v.  Peters,  134  Pa.  180. 

363  D'Arras  v.  Keyser,  26  Pa.  249. 
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When  the  plaintifif  relies  alone  on  possession,  he  must  show 
actual  possession,  evidenced  by  acts  indicating  permanency  of 
occupation.'^*  "Such  a  possession  must  have  all  the  elements, 
except  time,  requisite  to  sustain  a  plea  of  the  statute  of  limita- 
tions ;  it  must  be  open,  notorious,  unequivocal  and  hostile."'"'  If 
the  land  be  unoccupied  and  improved  the  title  carries  with  it 
sufficient  possession  to  maintain  ejectment.'"' 

c.    If  having  no  title  plaintiff  cannot  recover  by  gaining  an  adverse 
possession. 

A  plaintiff  in  ejectment,  who  has  no  title  at  the  time  of  bring- 
ing suit,  cannot  recover,  although  a  good  title  be  conveyed  to 
him  before  trial.'"  A  plaintiff  in  ejectment  cannot  recover  upon 
a  legal  title  obtained  from  the  defendant,  in  pursuance  of  a  con- 
tract, the  consideration  of  which  has  entirely  failed;  and  which, 
if  the  title  had  not  been  actually  made,  it  would  have  been  against 
common  justice  to  enforce.'"  If  the  premises  be  sold  by  the 
sheriff  as  the  property  of  the  plaintiff,  pending  the  ejectment,  but 
the  purchase-money  has  not  been  paid,  nor  the  deed  acknowl- 
edged, at  the  time  of  trial,  the  sale  does  not  divest  the  right  of  the 
owner,  nor  bar  his  recovery  in  the  action."^  Where  the  premises 
have  been  sold  at  sheriff's  sale  as  the  property  of  the  defendant  in 
possession,  in  order  to  interpose  the  title  of  the  landlord  as  a 
defense  to  an  ejectment  against  such  party,  the  tenancy  must  be 
proved  on  the  trial.""  The  distinction  has  been  settled,  between 
the  case  of  an  ejectment  brought  on  a  legal  title,  and  on  an 
equitable  one;  in  the  former,  the  plaintiff  may  bring  the  action, 
before  tendering  to  the  defendant  the  money  due  on  his  equitable 
claim;  but  in  the  latter,  the  plaintiff  must  not  only  tender  the 
money,  before  suit  brought,  but  he  must  also  have  it  in  court, 

364    Akin  V.  Byrd,  159  Pa.  23 ;  Burke  v.  Hammond,  76  Pa.  172. 
36s    Akin  V.  Byrd,  159  Pa.  23. 

366  Irwin  V.  Patchen,  164  Pa.  51- 

367  McCulloch  V.  Cowher,  S  W.  &  S.  427;  Alden  v.  Grove,  18  Pa.  377; 
Schrack  v.  Zubler,  34  Pa.  38.  But  as  the  plaintiff  can  recover  on  his  prior 
possession,  an  intruder  cannot  object  to  a  deed  from  the  legal  to  the 
equitable  owner,  after  suit  brought.  Rockland  and  Venango  Coal  and 
Iron  Co.  v.  McCalmont,  72  Pa.  221. 

368  Bishop  v.  Reed,  3  W.  &  S.  261. 

369  Storch  v.  Carr,  28  Pa.  135. 

370  Curry  v.  Raymond,  28  Pa.  144. 
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ready  to  be  paid  to  the  defendant,  in  case  of  a  verdict  for  the 
plaintiff."! 

d.    Presumption  of  title  from  length  of  time. 

After  a  great  lapse  of  time  and  a  series  of  circumstances  dis- 
closing the  enjoyment  of  an  unchallenged  title  to  land  during  such 
long  period,  the  courts  will  presume  whatever  grant  may  be 
necessary  to  quiet  the  title;  and  such  presumption  may  be  in- 
voked not  only  against  a  mere  intruder,  but  also  against  one 
claiming  under  color  of  title.^''^  If  title  rests  on  adverse  pos- 
session this  must  be  continuous,  adverse,  exclusive  and  notorious 
for  full  twenty-one  years  prior  to  the  bringing  of  the  suit.^^^ 
Nor  will  the  court,  when  a  case  is  tried  on  the  theory  of  adverse 
possession,  consider  the  question  of  title  by  presumptive  grant.^''* 

Such  a  title  cannot  be  established  by  adverse  possession  where 
the  proof  consists  merely  of  detached  occupations  of  the  property 
by  different  people,  none  of  whom  held  under  the  proper  title  on 
which  the  property  was  claimed.  Said  Chief  Justice  Paxson  in  a 
case  to  which  this  principle  was  applied:  "The  evidence  did  not 
show  that  any  of  the  people  in  possession  were  tenants  of  those 
holding  the  paper  title,  nor  any  attempt  made  to  connect  the  one 
with  the  other,  or  to  show  they  were  contiguous  in  point  of  time. 
At  most,  the  evidence  amounted  merely  to  a  series  of  independent 
trespasses."^" 

371  Gore  V.  Kinney,  lo  W.  140;  Magaw  v.  Lothrop,  4  W.  &  S.  316. 
A  plaintiff  may  recover  against  a  trustee  ex  maleficio,  without  a  tender 
of  the  purchase-money.  Hall  v.  Vanness,  49  Pa.  457;  Riddle  v.  Murphy, 
7  S.  &  R.  230;  Gilbert  v.  Hoffman,  2  W.  66.  And  the  heirs  of  a  feme 
covert  may  recover  against  her  vendee,  by  an  agreement  not  duly  acknowl- 
edged, without  refunding  the  purchase-money.    Kirk  v.  Clark,  59  Pa.  479. 

372  Galloway  v.  Ogle,  2  Binn.  468;  Taylor  v.  Dougherty,  i  W.  &  S. 
324;  Kingston  v.  Lesley,  10  S.  &  R.  383;  Hastings  v.  Wagner,  7  W.  & 
S.  215;  Garrett  v.  Jackson,  20  Pa  331;  Fox  v  Thompson,  31  Pa.  172; 
Carter  v.  Tinicum  Fishing  Co.,  ^^  Pa.  310;  Brown  v.  Day,  78  Pa.  129; 
Wallace  v.  Presbyterian  Church,  iii  Pa.  164;  Townsend  v.  Boyd,  217  Pa. 
386;  Dougherty  v.  Welshaus,  233  Pa.  121. 

373  Innis  V.  Campbell,  i  R.  173;  Pederick  v.  Searle,  S  S.  &  R.  236; 
Thompson  v.  Phila.  &  Reading  Coal  &  Iron  Co.,  73  Pa.  146,  and  133  Pa. 
46;  Mooreland  v.  Mooreland,  121  Pa.  573;  Douglas  v.  Irvine,  126  Pa.  643; 
Deppen  v.  Bogar,  7  Super.  Ct.  434;  Boyer  v.  Lengel,  224  Pa.  357. 

374  Jenkins  v.  McMichael,  17  Super.  Ct  476. 

375  Pittsburgh,  Ft.  Wayne  and  Chicago  R.  Co.  v.  Peet,  152  Pa.  488,  493. 
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e.    Title  in  cases  between  landlord  and  tenant. 

In  some  cases  the  claimant  is  not  required  to  prove  his  title  to 
the  disputed  premises,  viz.,  those  wherein  the  defendant  has  ob- 
tained possession  under  some  contract  or  agreement  with  the 
plaintiff,  express  or  implied,  and  his  right  to  the  possession  has 
ceased.  The  relationship  of  landlord  and  tenant  exists,  to  some 
extent,  in  all  these  cases,  and  the  rights  of  these  two  parties, 
under  the  remedy  of  ejectment,  will  be  now  briefly  considered. 
A  landlord  cannot  maintain  an  ejectment  against  a  tenant  for 
years,  until  the  lease  expires  f^  but  as  soon  as  the  lease  has  ex- 
pired, he  may  maintain  an  ejectment,  without  any  notice  to  quit.^" 
The  lease,  however,  in  this  case,  must  be  for  a  fixed  and  definite 
term,'"'  whereby  the  tenant  agrees  to  give  up  the  possession  at 
the  appointed  time,''*  especially,  if  he  waive  in  his  lease  the  re- 
quirement of  notice;'*"  but  where  the  termination  of  the  lease 
is  uncertain,  as  where  it  is  from  year  to  year,  the  landlord,  if  he 
wish  to  determine  the  lease,  must  give  notice  three  months  before 
the  expiration  of  the  year;'*^  if  he  omit  to  do  this,  but  let  the 
year  expire  without  such  notice,  he  cannot  regain  his  lost  position 
by  a  notice  in  the  first  month  of  the  new  year;  such  notice  is 
illegal,  and  the  tenant  has  a  right  to  hold  for  that  year.'^^  Where 
the  term  is  definite,  and  the  tenant  holds  over,  the  landlord  may 
treat  him  either  as  a  tenant  from  year  to  year  or  as  a  trespasser  ;'*' 
but  where  the -tenant  is  permitted  to  remain  for  several  years, 
after  the  expiration  of  the  lease,  a  recovery  cannot  be  had,  with- 
out a  notice  to  quit.'**  But  after  the  notice  has  been  given,  it  is 
not  waived,  by  the  landlord's  permitting  the  defendant  to  remain 
in  possession  an  entire  year  after  the  expiration  of  the  notice,  not- 

376  Stoffit  V.  Troxell,  8  W.  &  S.  340;  Penn  v.  Divellin,  2  Yeates  309; 
Church  V.  Miller,  7  Cow.  747. 

377  Bedford  v.  McElherron,  2  S.  &  R.  49;  Evans  v.  Hastings,  9  Pa. 
273.  And  see  McGregor  v.  R.,  57  Pa.  184.  If  the  defendant  holds  as 
tenant  under  the  plaintiff  no  ejectment  will  lie  if  no  notice  to  quit  had  been 
previously  given.    Logan  v.  Quigley,  11  At.  92. 

378  Jones  V.  Whitehead,  i  Pars.  304, 

379  Thomas  v.  Wright,  9  S.  &  R.  87;  Logan  v.  Herron,  8  S.  &  R.  459- 

380  Hutchinson  v.  Potter,  11  Pa.  472;  McCanno  v.  Johnston,  19  Pa.  434- 

381  Logan  V.  Herron,  8  S.  &  R.  459;  Lesley  v.  Randolph,  4  R.  123; 
Lloyd  V.  Cozens,  2  Ash.  131. 

382  Fahnestock  v.  Faustenauer,  5  S.  &  R.  174. 

383  Hemphill  v.  Flynn,  2  Pa.  144. 

384  Bedford  v.  McElherron,  2  S.  &  R!  49. 
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withstanding  the  tenant  held  by  an  improving  lease,  that  is,  to 
clear  and  fence  the  land,  and  pay  the  taxes.^'" 

A  notice  to  quit  is,  in  general,  only  necessary  where  the  rela- 
tion of  landlord  and  tenant  subsists;^'"  therefore,  a  servant  or 
bailiff,^^^  or  one  holding  the  land  adversely,  is  not  entitled  to  no- 
tice.^^*  The  privilege  of  being  served  with  notice  may  be  waived 
by  the  tenant,  by  disclaiming  to  hold  of  the  landlord ;  as,  for  in- 
stance, if  he  attorn  to  some  other  person,  no  notice  to  quit  will  be 
necessary ;  for,  in  such  case,  the  landlord  may  treat  him  as  a  tres- 
passer.^*" The  notice  to  quit  must  be  given  by  the  person  in- 
terested in  the  premises,  or  his  authorized  agent  f^°  when  two  or 
more  are  interested  in  the  premises,  a  notice  by  one,  for  himself 
and  co-tenants,  is  valid  so  far  only  as  his  own  share  is  concerned, 
unless  he  was  acting  at  the  same  time  under  the  authority  of  the 
other  parties  mentioned  in  the  notice;  but  where  several  are  in- 
terested, as  many  as  give  notice  may  recover  their  shares.''^ 
Service  should  be  made  upon  the  tenant  of  the  party  serving  it, 
notwithstanding  a  part  or  the  whole  of  the  premises  may  have 
been  under-let  by  him.^°^  If  the  service  be  not  personal,  the  no- 
tice should  be  left  at  the  tenant's  usual  place  of  residence,  whether 
it  be  on  the  demised  premises  or  elsewhere;***  and  a  notice  ad- 
dressed to  all,  but  served  upon  one,  of  several  tenants  in  common 
or  joint-tenants,  will  be  good  notice.*"  Although  a  parol  notice 
will  be  sufficient,  yet  it  is  the  usual,  as  well  as  the  safest  course, 

38s  Boggs  V.  Black,  i  Binn.  333.  If  the  landlord  alien,  after  notice  to 
quit,  and  the  grantee  give  a  new  notice,  it  is  a  waiver  of  the  former  one. 
O'Neill  V.  Cahill,  2  Brewst.  357.  A  lessor  may  give  notice  to  quit,  after 
a  sale  of  the  premises,  for  the  purpose  of  delivering  possession  to  the 
purchaser.    Thompson  v.  Glenn,  75  Pa.  389. 

386  Haverly  v.  French,  3  Wend.  337;  Thackeray  v.  Cheeseman,  3  Har- 
rison I. 

387  Fitzroy  v.  Sample,  i  Johns.  Cas.  231;  Doyle  v.  Gibbs,  6  Lans.  180. 

388  Locksell  V.  Wheeler,  6  Johns.  272 ;  Haverly  v.  French,  3  Wend.  337. 

389  Bull.  N.  P.  96.  So,  if  the  tenant  purchase  a  hostile  title.  Sharpe  v. 
Kelley,  S  Den.  431. 

390  Newell  on  Ejectment,  §46,  p.  206. 

391  3  Taunt.  120.    See  Elliott  v.  Hulme,  2  M.  &  R.  433- 

392  Livingston  v.  Baker,  10  Johns.  270.  The  notice  may  be  served  on 
the  assignee  of  the  tenant,  who  is  in  possession  of  the  premises.  Lloyd  v. 
Cozens,  2  Ash.  131. 

393  Griffiths  v.  Marsh,  4  T.  R.  464. 

394  Glenn  v.  Thompson,  75  Pa.  389;  Bradford  v.  Watkins,  7  East  551; 
Macartney  v.  Crick,  S  Esp.  196. 
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to  give  it  in  writing  ;^°^  there  is  no  necessity  for  subscribing  wit- 
nesses; it  is  enough,  if  service  can  be  proved  by  any  competent 
witness.  Upon  the  trial,  a  copy  of  the  notice  to  quit  is  compe- 
tent evidence,  without  notice  to  produce  the  original.^"* 

Where  a  lease  was  made  for  a  specified  time,  with  an  express 
covenant  to  "deHver  up  possession  at  the  expiration  of  the  term, 
without  further  notice,"  and  with  the  right  of  the  landlord  "to 
enter  and  repossess  the  premises,  at  the  end  of  the  period,  or  at 
any  time  thereafter,"  it  was  held,  that  the  landlord  could  main- 
tain ejectment,  at  any  time  after  the  expiration  of  the  term,  with- 
out previous  notice  to  quit.  When  such  a  lease  is  made,  a  new 
lease  from  year  to  year,  with  a  right  to  three  months'  notice  to 
quit,  cannot  be  implied  from  the  act  of  holding  over  by  the  tenant, 
and  the  mere  neglect  of  the  landlord  to  dispossess  the  tenant.^'^ 

But  it  is  competent  for  the  tenant  to  give  evidence,  on  the  trial, 
that  the  landlord  was  only  seised  of  a  life-estate,  which  terminated 
by  his  death,  before  action  brought  by  his  heirs;  no  principle  is 
better  settled  than  that  the  tenant  may  show  that  the  lessor's  es- 
tate has  expired  or  been  transferred.*®'  An  agreement  by  a  per- 
son in  possession,  to  abandon  the  premises  at  a  day  certain,  is  not 
a  lease,  nor  does  it  estop  him  from  controverting  the  title  of  the 
person  with  whom  the  agreement  was  made.'®®  The  rule  that  a 
lessee  cannot  controvert  the  title  of  his  lessor,  is  founded  on  the 
presumption  of  the  lease  being  taken  without  fraud,  force  or  ille- 
gal behavior  on  the  part  of  the  lessor;  therefore,  where  a  lessor 
threatened  to  turn  the  lessee  off,  by  force  of  arms,  if  he  did  not 
take  a  lease,  it  was  held,  that  the  lessee  might  contest  the  title  of 
the  lessor  •,*°°  so,  where  he  was  induced  to  take  the  lease  by  mis- 
representation or  fraud.*"^    A  mere  trespasser  or  intruder  cannot 

395  Thamm  v.  Hamberg,  2  Brewst  528.  See  Commonwealth  v.  Reiter, 
78  Pa.  161 ;  Wilgus  v.  Whitehead,  6  W.  N.  C.  537. 

396  Eisenhart  v.  Slaymaker,  14  S.  &  R.  153. 

397  McCanna  v.  Johnston,  19  Pa.  434.  And  see  McGregor  v.  Rawle,  57 
Pa.  184. 

398  Heckart  v.  McKee,  5  W.  385;  Elliott  v.  Smith,  23  Pa.  131;  Van 
Schaick  v.  Davis,  S  Cow.  123.    Despard  v.  Walbridge,  15  N.  Y.  374. 

399  Miller  V.  McBrier,  14  S.  &  R.  382. 
4D0    Hamilton  v.  Marsden,  6  Binn.  45. 

401  Miller  v.  McBrier,  14  S.  &  R.  382;  Hockenbury  v.  Snyder,  2  W. 
&  S.  240;  Baskin  v.  Seechrist,  6  Pa.  154;  Evans  v.  Bidwell,  76  Pa.  497; 
Cramer  v.  Carlisle  Bank,  3  Grant  267. 
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protect  himself  by  setting  up  an  outstanding  title  in  a  stranger.*"' 
"Nothing  can  be  more  identical  than  the  titles  of  a  landlord  and 
his  tenant;  they  may  have  their  squabbles  about  rent,  the  pos- 
session, repairs,  taxes  or  what  not,  but  except  in  cases  of  fraud 
or  conveyance  of  title  by  landlord,  they  never  can  come  in  con- 
flict on  a  question  of  title,  not  even  when  a  new  landlord,  to  whom 
the  tenant  has  attorned,  appears  in  the  field  ;*"'  in  possession  under 
and  by  virtue  of  the  title  of  his  landlord,  the  tenant  can  neither 
dispute  it  himself,  nor  assist  others  to  contest  it."*"* 

To  enable  a  lessee  to  recover,  he  must  show  not  only  a  lease, 
but  an  actual  taking  of  possession  under  the  lease.  The  showing 
of  a  common  source  of  title  relieves  the  plaintiff  in  the  suit  from 
tracing  title  farther  back,  but  does  not  relieve  him  from  the  ne- 
cessity of  showing  possession.*"" 

A  subtenant  who  has  covenanted  not  to  sublet  has  no  standing 
to  set  aside  a  judgment  entered  on  an  ejectment  claim  in  a  lease 
when  there  is  no  waiver  of  the  covenant  by  agreement  or  acqui- 
escence on  the  part  of  the  landlord.*"*  In  such  a  case  where  the 
landlord  has  notified  the  tenant  to  give  security  under  the  act  of 
1825,*"'  the  subtenant  has  offered  the  security  and  been  refused, 
the  landlord  may  subsequently  enter  judgment  under  the  war- 
rant of  an  attorney  in  the  lease.*"* 
f.    Rule  that  plaintiff  must  show  title  out  of  commonwealth.    Deeds. 

As  the  state  is  the  absolute  proprietor  of  all  the  unpatented 
lands  within  its  borders,  it  is  said  to  be  a  general  rule,  that  the 
plaintiff  in  the  first  place,  must  show  title  out  of  the  common- 
wealth ;*"*  or  such  inceptive  right  by  settlement,  warrant,  survey, 

402  Duncan  v.  Harder,  4  Johns.  202.  In  ejectment  by  a  trustee,  a 
wrongdoer  cannot  set  up  the  title  of  the  sectui  que  trust,  to  prevent  a  re- 
covery. Hunt  V.  Crawford,  3  P.  &  W.  426;  Huston  v.  Wickerham,  8  W. 
519;  McHenry  v.  McCall,  10  Pa.  456;  Lee  v.  Parker,  5  Wh.  342;  Heath  v. 
Knap,  I  Pa.  482;  Dull  v.  Heath,  7  Pa.  85;  Lair  v.  Hunsicker,  28  Pa.  115. 

403  Boyer  v.  Smith,  5  W.  55. 

404  Helfenstein  v.  Leonard,  50  Pa.  474.  It  has  been  held,  that  a  tenant 
is  not  estopped  from  denying  the  derivative  title  of  one  claiming  under  the 
lessor.    Schott  v.  Burton,  13  Barb.  173. 

405  Watson  V.  Hue,  9  Dist.  519;  Gennett  v.  Bucher,  3  Pa.  P.  and  W. 
392. 

406  Shermer  v.  Paciello,  161  Pa.  69. 

407  March  25,  8  Sm.  L.  411.  2  Purd.  §44,  p.  2203. 

408  Shermer  v.  Paciello,  161  Pa.  69. 

409  Shrider  v.  Nargan,  I  Dall.  88. 
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or  otherwise,  as  is  recognized  as  a  source  of  title  by  the  land  laws 
of  this  state.  This  opinion  is  combatted  with  much  force  by 
Judge  Sergeant,  in  his  learned  work  on  the  Land  Laws  of  Penn- 
sylvania j*^"  and  though  it  is  true,  that  there  is  no  decision  of  the 
supreme  court,  directly  on  the  point,  yet,  there  are  so  many  dicta 
to  that  effect,  scattered  through  our  reports,  that  it  may  be  con- 
sidered the  prevailing  opinion  of  the  judiciary  upon  the  ques- 
tion.*^^  There  are,  however,  many  exceptions  to  this  supposed 
rule :  thus,  in  ejectment  against  a  mere  intruder,  it  is  not  neces- 
sary to  show  title  out  of  the  commonwealth;"''  nor  where  both 
parties  derive  title  from  the  same  source;*^'  nor  where  the  de- 
fendant entered  as  the  plaintiff's  tenant;*^*  nor  where  there  has 
been  a  continuous  possession  for  thirty  years,  in  a  person  under 
whom  the  plaintiff  claims  title.*"  Likewise  if  the  plaintiff  claim 
as  devisee  it  is  sufficient  in  the  first  instance  to  prove  the  will  and 
seizin  of  the  devisor;  and  the  seizin  may  be  proved  by  showing 
that  the  devisor  was  actually  in  possession  or  was  receiving  the 
rents  as  landlord  at  the  time  of  his  death.*"*  And  Judge  Wash- 
ington says,  that  it  is  unnecessary  in  any  case,  where  the  de- 
fendant claims  by  a  mere  possessory  title.*^® 

The  plaintiff,  in  the  first  instance,  need  not  show  title  further 
back  than  the  person  who  last  died  seised;*^'  for,  as  we  have 
seen,*^'  a  naked  possession  is  sufficient  evidence  of  title,  until  a 
better  is  shown;  therefore,  as  against  an  intruder,  it  is  sufficient 
to  show  that  the  plaintiff's  ancestor  died  seised  of  the  premises  ;*" 

410  Serg.  Land  Laws  202. 

411  See  Sherwood  v.  Sumne,  5  W.  N.  C.  537. 

412  Crum  V.  Burke,  25  Pa.  377;  Lair  v.  Hunsiker,  28  Pa.  115. 

413  Patton  V.  Goldsborough,  9  S.  &  R.  47;  Stewart  v.  Shoenfelt,  13  S. 
&  R.  360;  Kline  v.  Johnson,  24  Pa.  72;  Holt  v.  Martin,  51  Pa.  499;  Duncan 
V.  Madara,  106  Pa.  562;  Norton  v.  Davidson,  135  Pa.  186;  3  Vale  6922. 

414  Thompson  v.  Graham,  9  Phila.  53. 

41 5  Act  27  April,  1855,  §6,  P.  L.  369,  2  Purd.  §7,  p.  2276.  But  where 
the  plaintiflf  claims  title,  by  the  statute  of  limitations,  and  shows  less  than 
thirty  years'  continuous  possession,  it  is  said,  he  must  show  title  out  of 
the  commonwealth,  as  in  other  cases.     Sherwood  v.  Sumne,  s  W.  N.  C. 

3S7. 
4iSa    Jones  v.  Bland,  116  Pa.  igo. 

416  Hylton  V.  Brown,  i  W.  N.  C.  204. 

417  Shrider  v.  Nargan,  i  Dall.  88. 

418  See  §2Sa. 

419  Mobley  v.  Bruner,  59  Pa.  481. 
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so,  where  both  parties  claim  under  the  same  title,  the  plaintiff  need 
not  trace  his  title  back  beyond  the  person  holding  that  right.*^" 
The  defendant  cannot  except  to  the  admission  in  evidence  of  a 
commissioners'  deed,  which  is  the  common  source  of  title  of  both 
parties,  on  the  ground  that  the  sale  was  void.'"'^  Where  the  plain- 
tiff claims  under  a  paper  title,  he  need  not  show  a  possession 
within  twenty-one  years,  unless  the  defendant  claim  title  by  ad- 
verse possession,  under  the  statute  of  limitations  ;*^^  the  legal  title 
to  unoccupied  lands  draws  to  it  the  constructive;  possession.*^' 
But  unless  he  have  title,  the  plaintiff  must  show  a  previous  pos- 
session and  ouster  ;*^*  and  where  his  title  depends  on  the  fact  that 
another  died  under  twenty-one,  and  without  issue,  he  must  prove 
both  facts  affirmatively;  there  is  no  presumption  that  one  who 
died  under  twenty-one,  left  no  issue.*^^ 

A  patent  is  prima  facie  evidence  of  title  of  a  survey.*'''  Its 
delivery  by  the  commonwealth  is  an  admission  of  compliance  with 
all  previous  formalities  and  requisites,  and  passes  the  title  to  the 
grantee.  The  patent  is  therefore  prima  facie  evidence  of  a  survey 
and  return  in  accordance  with  the  description  contained  therein.*^' 
And  a  plaintiff  having  shown  an  application  for  land,  a  warrant 
issued  thereon,  and  a  patent  to  his  grantor  for  the  land  described 
in  the  warrant,  may  rest  his  own  case  without  showing  the  return 
of  the  survey  into  the  land  office.*^* 

A  deed  is  not  admissible  in  evidence,  until,  at  least,  a  shadow  of 
title  is  shown  in  the  grantor  ;*^^  but  it  need  not  be  a  perfect  title ; 

420  Riddle  v.  Murphy,  7  S.  &  R.  230;  Patton  v.  Goldsborough,  9  S.  & 
R.  47;  Turner  v.  Reynolds,  23  Pa.  199;  Clark  v.  Trindle,  52  Pa.  492.  In 
ejectment  by  heir-in-tail,  against  the  purchaser  at  a  tax-sale,  in  which  the 
lands  were  sold  as  the  property  of  the  tenant-in-tail,  the  plaintiflf  need  not 
show  the  prior  title,  in  the  first  instance.    Miller  v.  Wilson,  2  Yeates  294. 

421  Rhines  v.  Baird,  41  Pa.  256. 

422  Hawk  V.  Senseman,  6  S.  &  R.  21. 

423  Carlisle  v.  Stitler,  I  P.  &  W.  6. 

424  Lykens  v.  Whelan,  15  Pa.  483- 

42s    Clark  V.  Trinity  Church,  s  W.  &  S.  266. 

426  James  v.  Betz,  2  Binn.  12;  Allison  v.  Rankin,  ;^  S.  &  R.  269; 
Bachop  V.  Critchlow,  142  Pa.  518. 

427  Bushey  v.  South  Mountain  M.  &  I.  Co.,  136  Pa.  541;  Balliot  v. 
Bauman,  5  W.  &  S.  150- 

428  Ibid. ;  James  v.  Betz,  2  Binn.  12;  Whitmire  v.  Napier,  4  S.  &  R.  290; 
Smith  V.  Vasbinder,  77  Pa.  127 ;  Olewine  v.  Messmore,  128  Pa.  470. 

429  Faulkner  v.  Eddy,  i  Binn.  188;  Peters  v.  Condron,  2  S.  &  R.  80; 
Healy  v.  Moul,  s  S.  &  R.  181 ;  Hoak  v.  Long,  10  S.  &  R.  9 ;  Kennedy  v. 
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any  evidence,  however  slight,  is  sufficient;*'"  and  this  rule  does 
not  apply  to  articles  of  agreement  for  the  subsequent  procure- 
ment of  a  title.*'^  It  is  no  objection  to  the  admission  of  a  deed 
in  evidence,  that  it  does  not  specify  the  location  of  the  land;*'^ 
and  a  deed  from  a  warrantee,  conveying  the  warrant,  is  evidence, 
though  the  land  be  misdescribed  ;*'*  so,  it  is  not  a  pre-requisite  to 
the  admission  in  evidence  of  a  deed  from  a  warrantee,  to  prove 
the  identity  of  the  grantor.*'*  Though  a  deed  be  invalid  to  con- 
vey title,  it  may  be  given  in  evidence  to  show  the  character  of  the 
possession  ;*'"  as,  that  he  is  in  by  color  of  title.*'®  A  will  of  lands 
is  evidence,  if  the  testator  had  any  interest  in  them,  upon  which 
it  might  operate;*''  and  such  will  may  be  proved,  in  an  ejectment, 
though  not  admitted  to  probate  by  the  register.*"  The  probate 
is  conclusive,  until  revoked,  annulled  or  disproved;*'*  but  the 
heirs  may  show  that  the  alleged  testator  was  non  compos 
mentis  ;**"  under  the  act  of  1895,**^  the  probate  of  a  will,  devising 
real  estate,  is  conclusive,  after  the  lapse  of  three  years,  without 
caveat  or  action  to  contest  it;***  and  this,  notwithstanding  the 
parties  were  under  disability ;  as,  infants  and  femes  covert  ;**'  but 
the  bringing  of  an  ejectment,  within  the  five  years,  prevents  the 
operation  of  the  act.***    The  identity  of  a  devisor  with  the 

Skeer,  3  W.  95;  Murphy  v.  Loyd,  3  Wh.  538;  Meals  v.  Brandon,  16  Pa. 
220 ;  Schrack  v.  Zubler,  34  Pa.  38. 

430  Zeigler  v.  Hautz,  8  W.  380. 

431  Chew  V.  Parker,  3  R.  283. 

432  Brotherton  v.  Livingston,  3  W.  &  S.  334. 

433  Urket  V.  Coryell,  S  W.  &  S.  60. 

434  Atchison  v.  MuCulloch,  5  W.  13.  Identity  of  name  is  prima  fade 
evidence  of  personal  identity.  Clark  v.  Freeman,  25  Pa.  133;  McConeghy 
V.  Kirk,  68  Pa.  200;  Wallace  v.  McElevy,  2  Grant  44;  Burns  v.  Hyatt,  i 
Clark  323;  Kelly  v.  Valney,  5  Clark  300.  See  Burford  v.  McCue,  53  Pa. 
427. 

435  McCoy  v.  Dickinson  College,  5  S.  &  R.  254. 

436  Dieze  v.  Fackler,  7  Phila.  220,  223. 

437  Burke  v.  Young,  2  S.  &  R.  383. 

438  Hays  V.  Harden,  6  Pa.  409. 

439  Barker  v.  McFerran,  26  Pa.  211. 

440  Rowland  v.  Evans,  6  Pa.  435. 

441  June  25,  P.  L.  305,  i  Purd.  §16,  p.  1072. 

442  Folmar's  Appeal,  68  Pa.  482. 

443  Warfield  v.  Fox,  53  Pa.  382 ;  Folmar's  Appeal,  68  Pa.  482.  The  act 
applies  to  a  will  proved  before  its  passage.    Kenyon  v.  Stewart,  44  Pa.  179. 

444  Stewart  v.  Austin,  9  Phila.  141. 
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grantee  named  in  a  prior  deed,  is  for  the  jury.**"  A  draft  is  not 
evidence,  until  some  evidence  has  been  given  of  title.*** 

Where  a  deputy  surveyor  has  entered  in  his  book  a  warrant  as 
well  as  a  plot  of  the  survey  made  by  him  in  pursuance  of  the 
warrant,  but  makes  no  return  of  the  survey,  and  another  deputy 
surveyor  more  than  fifty  years  thereafter,  returns  the  survey 
after  having  examined  it  on  the  ground  and  found  it  to  be  cor- 
rect, the  title  remains  good  in  the  original  warrantee  or  his  suc- 
cessors if  no  rights  of  the  parties  have  intervened.**'* 

A  perfect  title  passing  by  the  commonwealth's  patent  is  in  no 
danger  from  the  doctrine  of  abandonment  unless,  in  consequence 
of  abandonment,  adverse  possession  is  taken  by  another  and  held 
for  the  period  of  the  statute  of  limitations.**"'' 

g.    Actions  by  purchaser  at  sheriff's  sale. 

A  purchaser  at  sheriff's  sale  must  prove  title,  in  the  same  man- 
ner as  any  other  plaintiff  ;**'  a  judgment,  sheriff's  sale,  deed,  and 
mesne  conveyances  to  the  party  offering  them,  are  not  proof  of 
title,  without  showing  an  interest  in  the  judgment-debtor;**^  but 
they  are  evidence  in  the  cause,  though  the  defendant  claim  under 
a  different  title;***  and  the  return  to  the  writ  is  conclusive  evi- 
dence of  what  was  actually  levied  on.*°°  A  sheriff's  deed,  with  a 
certificate  of  its  acknowledgment  in  open  court,  is  prima  facie  evi- 
dence, without  producing  the  record;*"^  and  the  prothonotary's 
certificate,  indorsed  thereon,  is  evidence  of  acknowledgment;*^^ 
the  registry  of  a  sheriff's  deed  in  the  prothonotary's  office,  is 
original  evidence.*"'  In  ejectment  by  the  sheriff's  vendee,  under 
a  loan-office  mortgage,  the  plaintiff  must  produce  in  evidence  the 

445  McGennis  v.  Allison,  10  S.  &  R.  197- 

446  Sample  v.  Robb,  16  Pa.  305. 

446a    Reilly  v.  Mountain  Coal  Co.,  204  Pa.  270. 

446b    Kreamer  v.  Voneida,  213  Pa.  74;  Hoffman  v.  Bell,  61  Pa.  444; 
Bear  Valley  Coal  Co.  v.  Dewart,  95  Pa.  72;  Putnam  v.  Tyler,  117  Pa.  570. 

447  Little  V.  Delancey,  S  Binn.  266. 

448  Arnold  v.  Gorr,  i  R.  223. 

449  Schall  V.  Miller,  3  Wh.  250. 

450  Beeson  v.  Hutchinson,  4  W.  442. 

451  Foust  V.  Ross,  I  W.  &  S.  SOI. 

452  Dikeman  v.  Parrish,  6  Pa.  210. 

453  Stonebreaker  v.  Short,  8  Pa.  155. 


2438        Common  Law  Practice  in  Pennsylvania. 

mortgage  and  precept;*"*  so,  the  deed  of  an  administratrix  is  no 
evidence  of  title,  without  proof  of  her  authority. *°° 

The  purchaser  of  land  sold  under  an  execution  on  a  judgment 
may  recover  in  ejectment  against  all  who  were  defendants  in  the 
original  judgment  or  who  held  under  them,  but  not  against  parties 
who  do  not  hold  under  those  defendants.*""  If  the  plaintiff  re- 
lies solely  on  his  title  as  a  purchaser  at  sheriff's  sale,  he  must 
prove  the  defendant's  possession  at  the  time  of  the  levy  and 
sale;*"'  and  a  plaintiff  who  is  a  grantee  of  the  sheriff's  vendee 
must  show  at  least  title  or  possession  in  the  execution  debtor.*"" 
But  the  purchaser  at  a  sheriff's  sale  of  a  widow's  dower  has  only 
her  remedies,  he  therefore  has  no  right  to  an  action  of  ejectment, 
or  writ  of  habere  facias  i!)ossessionem  to  secure  joint  possession 
of  the  land  with  the  life  tenant.*"'  Nor  can  a  plaintiff  recover  if 
his  only  claim  to  title  is  under  an  execution  issued  on  a  judgment 
entered  on  a  note  dated  subsequent  to  the  death  of  the  maker.*"" 

In  ejectment  by  a  purchaser  at  a  sheriff's  sale  against  the  wife 
of  the  person  whose  title  was  sold,  the  plaintiff  alleging  that  the 
land  was  conveyed  to  the  wife  in  fraud  of  creditors,  the  record  of 
the  judgment  in  a  former  ejectment  between  the  same  parties  on 
the  same  title  cannot  be  received  as  a  conclusive  adjudication  of 
the  matter  in  dispute.*"^  It  may  indeed  be  offered  as  persuasive 
evidence,  but  nothing  more,  as  there  is  nothing  to  prevent  the 
plaintiff  from  setting  up  a  claim  of  title  differing  from  the  line  of 
defense  advanced  in  the  former  suit.*"^  Again,  in  ejectment  by  a 
purchaser  at  a  sheriff's  sale  under  a  mechanic's  lien  of  a  lease- 
hold interest,  the  record  of  a  confessed  judgment,  entered  under 
an  ejectment  clause  in  the  lease,  is  admissible  to  show  that  the 
lessee's  rights  had  terminated  before  the  sale.*"^ 

When  property  has  been  sold  by  the  sheriff  under  a  testatum  fi. 
fa.  and  a  sheriff's  deed  has  been  duly  acknowledged,  its  validity 

454  Marshall  v.  Ford,  i  Yeates  195;  Gilbert  v.  Probst,  i  Yeates  300. 

455  ■  Forest  v.  Wallace,  4  Leg.  Gaz.  245. 

456  Green  v.  Watrous,  17  S.  &  R.  393. 

457  Yost  V.  Brown,  126  Pa.  92. 

458  Herber  v.  Shoemaker,  7  C.  C.  496. 

459  Kreamer  v.  Schroeder,  29  C.  C.  50. 

460  Kountz  V.  National  Transit  Co.;  197  Pa.  398. 

461  Lash  V.  Spayd,  141  Pa.  36a 

462  Rice  V.  Bixler,  i  W.  and  S.  445- 

463  Seltzer  v.  Robinson,  181  Pa.  451. 
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cannot  be  attacked  as  against  the  purchaser  by  the  trustee  in 
bankruptcy  of  the  defendant  in  the  execution,  because  the  writ 
of  testatum  fi.  fa.  had  not  been  dehvered  to  the  prothonotary  of 
the  county  where  the  land  was  situated,  and  by  him  entered  of 
record  as  required  by  the  act  of  1836.  The  failure  to  record  the 
writ  in  the  prothonotary's  office  was  a  mere  irregularity  cured  by 
the  acknowledgment  of  the  deed.*°'^ 

If  both  plaintiff  and  defendant  claim  title  under  the  sheriff's 
sale  on  judgment  against  the  same  person,  and  the  plaintiff  al- 
leges that  the  judgment  under  which  the  defendant  claims,  though 
prior  in  time  to  the  one  on  which  his  own  claim  is  founded,  is 
fraudulent  and  void,  the  plaintiff  need  not  show  possession  in  the 
defendant  at  the  date  of  the  sheriff's  sale  under  which  he  himself 
claims.*'^''  If  the  first  sale  was  fraudulent  then  the  purchaser 
under  the  second  acquired  the  title  of  the  defendants  in  the  judg- 
ment, and  both  as  to  them  and  the  purchaser  at  the  first  and 
fraudulent  sale,  is  entitled  to  recover.**^= 

h.    Resulting  trusts. 

In  an  action  of  ejectment  to  establish  a  resulting  trust,  for 
example  a  trust  in  favor  of  a  wife  in  real  estate  standing  in  her 
husband's  name,  the  testimony  to  establish  the  trust  must  in  its 
entirety  be  sufficient  to  satisfy  not  only  the  jury,  but  also  the 
judge  sitting  as  a  chancellor  reviewing  the  testimony.  And  if  it 
does  not  satisfy  him,  the  case  should  be  withdrawn  from  the 
jury.***  "It  is  a  familiar  and  well  settled  principle"  says  Justice 
McCoUum*^^  "that  in  a  contest  between  a  married  woman  and  the 
creditors  of  her  husband  concerning  the  ownership  of  property 
which  she  claims  to  have  purchased  during  coverture  she  must 
prove  distinctly  that  she  paid  for  it  with  funds  which  were  not 

463a    Mencke  v.  Rosenberg,  202  Pa.  131. 

463b    Page  V.  Simpson,  172  Pa.  288. 

463c    Ibid.,  Williams,  J.,  297.    See  Yost  v.  Brown,  126  Pa.  92. 

464  Dumback  v.  Bishop,  183  Pa.  602;  Williams  v.  Mulligan,  183  Pa. 
368;  Gilchrist  v.  Brown,  165  Pa.  275;  Logan  v.  Eva,  144  Pa.  312;  Wylie  v. 
Mansley,  132  Pa.  65;  Hoover  v., Hoover,  129  Pa.  201;  Hess  v.  Calender, 
120  Pa.  138;  Reno  v.  Moss,  120  Pa.  49;  Light  v.  Zeller,  144  Pa.  582.  The 
wife's  money  need  not  have  gone  into  the  land  at  the  inception  of  the  hus- 
band's title  by  an  actual  payment  at  that  date;  it  may  have  been  paid  as 
installments  in  pursuance  of  the  contract  of  purchase.  Gilchrist  v.  Brown, 
165  Pa.  275. 

46s    Jack  V.  Kintz,  177  Pa.  S7h  :S7& 
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furnished  by  her  husband.*^'  This  principle  or  rule  applies  to 
purchasers  of  real  estate  as  well  as  personal.*'^  The  rule  thus 
established  has  been  upheld  and  enforced  in  the  recent  case  of 
Bollinger  v.  Gallagher.*"'  If  the  property  is  claimed  by  sheriff's 
vendee  as  the  property  of  a  husband,  a  deed  from  the  husband 
and  wife  to  the  defendant  is  inadmissible  unless  accompanied 
with  evidence  that  the  property  was  bought  with  the  wife's  money, 
there  being  actual  notice  to  the  vendee  of  the  husband's  equity."*" 
In  an  action  by  a  married  woman  to  recover  land  sold  under 
execution  as  the  property  of  her  husband  if  there  be  evidence  that 
the  property  was  bought  with  her  money  the  case  should  be  sub- 
mitted to  the  jury  without  regard  to  the  weight  of  the  testi- 
money.*"  And  where  real  estate  standing  in  the  husband's  name 
has  been  sold  at  a  sheriff's  sale  as  his  property  and  in  ejectment 
against  him  he  sets  up  a  resulting  trust  in  favor  of  his  wife  by 
reason  of  her  payment  of  the  purchase  money,  she  having  died 
intestate  before  the  sheriff's  sale,  he  cannot  testify  as  to  what 
his  wife  said  about  the  ownership  of  the  land  while  he  was  in 
possession  of  it  with  her;  nor  is  evidence  admissible  of  her 
declarations  to  a  third  person  as  to  her  having  property.*'"* 

i.    Action  by  vendor. 

If  a  vendor  of  land  brings  an  action  of  ejectment  against  a 
St.  anger  to  the  agreement  of  sale,  and  has  shown  possession  in 
himself,  the  law  will  refer  the  possession  to  the  contract  as  un- 
derstood and  interpreted  by  the  parties  themselves.  In  such  a 
case  it  is  essential  to  recovery  by  the  plaintiff  that  he  should  show 
hi^  possession  of  the  land  when  entry  thereon  was  made  by  the 
defendant,  and  to  effect  that  he  may  show  whatever  circum- 
stances by  way  of  occupancy  that  tended  to  establish  it  where  he 
had  thus  shown  possession,  and  that  subsequently  he  had  been 
forcibly  dispossessed  by  the  defendant,  the  latter  will  then  be 
called  upon  to  show  his  right  of  possession.*''^ 

466  Gamber  v.  Gamber,  18  Pa.  363. 

467  keeney  v.  Good,  21  Pa.  349;  Walker  v.  Reamy,  36  Pa.  410;  Bar- 
inger  y.  Stiver,  49  Pa.  129. 

468  170  Pa.  84. 

469  Jack  V.  Kintz,  177  Pa.  571. 

470  '  Camp  V.  Home,  158  Pa.  508. 
470a    Lawrence  v.  Keener,  149  Pa.  402. 

471  Ohio  River  Junction  R.  Co.  v.  Pennsylvania  Co.,  22  Pa.  $73- 
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j.    Action  by  devisee. 

In  an  action  of  ejectment  by  a  devisee  under  her  husband's  will, 
she  need  not  prove  either  acceptance  or  election  to  take  under  the 
will.*^^  As  the  law  presumes  that  every  devisee  accepts  the  bounty 
of  his  devisor,  the  plaintiffs  assertion  of  title  by  bringing  suit  is 
sufficient  evidence  of  acceptance.*'^*  But  sometimes  a  devise  is 
not  accepted,  and  when  it  is  not  of  course  the  land  cannot  be 
taken  on  execution  for  the  devisee's  debts.  Furthermore  it  is 
the  duty  of  the  devisee's  creditors  to  make  inquiry  concerning  his 
acceptance  before  attempting  to  take  the  devise  in  satisfaction  of 
their  claims.*^* 

k.    Actions  founded  on  tax  titles. 

In  many  cases  the  parties  to  ejectment  suits  derive  their  title 
from  the  sale  of  land  for  taxes.  Elsewhere  we  have  consid- 
ered the  employment  of  a  scire  facias  for  collecting  them,  and 
the  distinction  that  is  made  between  seated  and  unseated  lands 
on  which  the  taxes  are  levied  and  collected.  If  the  sale  is  prop- 
erly made  the  party  claiming  thereunder  may  obtain  a  good  title 
and  cannot  be  disturbed.  The  most  important  question  in  this 
class  of  cases  is,  was  the  sale  authorized  by  law,  and  were  all 
legal  requirements  observed  in  making  the  sale,  executing  the 
conveyance  and  other  particulars. 

Unless  there  is  a  compliance  with  the  jurisdictional  prerequi- 
sites of  the  statute  relating  to  tax  sales,  they  are  void  and  the 
treasurer's  deeds  passes  no  title  to  the  purchaser.*'^*  If  therefore 
a  tax  collector  wrongfully  returns  that  he  could  find  no  property 
on  seated  land  from  which  the  taxes  could  be  made,  and  the  treas- 
urer sells  the  land  as  a  consequence  of  the  return,  the  owner  or 
his  grantee  in  an  action  of  ejectment  to  recover  the  land  may 
show  that  at  the  time  the  return  was  made  there  was  property 
on  the  land  which  by  reasonable  diligence  on  the  part  of  the  col- 
lector could  have  been  seized  and  sold  for  taxes.*'"* 

472  Darlington  v.  Darlington,  160  Pa.  65. 
472a    Darlington  v.  Darlington,  160  Pa,  65. 

473  Tarr  v.  Robinson,  158  Pa.  60. 

473a  Simpson  v.  Meyers,  197  Pa.  522;  Stark  v.  Shupp,  112  Pa.  395; 
Jenks  V.  Wright,  61  Pa.  410.  A  defendant  in  ejectment  may  defend  on 
several  distinct  and  independent  successive  tax  titles.  Dull  v.  Shields,  21 
Dist.  587- 

473b    Simpson  v.  Meyers,  197  Pa.  S22. 
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The  act  of  1889*^'=  for  settling  the  title  to  real  estate  and  au- 
thorizing a  rule  on  claimants  to  bring  an  action  of  ejectment  does 
not  apply  to  unseated  lands  sold  for  taxes. *^^"'  And  a  sale  of  land 
for  taxes  as  seated,  which  in  fact  was  unseated,  is  a  void  sale  and 
passes  no  title  to  the  purchaser.*"^  Furthermore,  a  sale  of  un- 
seated land  for  taxes  divests  the  liens  of  all  taxes  prior  to  the  year 
in  which  the  sale  was  made,  and  a  subsequent  sale  under  taxes 
for  a  year  prior  to  the  year  of  the  sale  but  subsequent  to  the  year 
of  the  lien  under  which  the  original  sale  was  made  passes  no 
title.*^^f  Again,  if  unseated  land  is  sold  for  taxes  and  bought  in 
by  the  county  commissioners,  and  later  on  the  same  day  a  portion 
of  the  same  tract  separately  assessed  and  thus  doubly  assessed, 
is  sold  for  taxes  and  bought  in  by  the  county  commissioners,  and 
thereafter  they  sell  the  tract  described  in  the  deed  following  the 
second  sale,  to  another  purchaser,  the  purchaser  of  the  first  or 
larger  tract  takes  title  to  the  smaller  tract  included  therein  as 
against  the  second  purchaser.  In  such  case  the  purchaser  of  the 
first  sale  takes  a  complete  title  so  that  there  is  nothing  to  pass  at 
the  second  sale.*"s 

Where  the  defendant  exhibits  a  title  derived  from  the  treas- 
urer's sale  for  taxes  assessed  in  a  particular  year  on  the  land  as 
unseated  entirely  regular  in  form  and  long  subsequent  to  the  ac- 
quisition of  the  title  exhibited  by  the  plaintiffs  derived  from  a 
like  sale,  the  prima  facie  title  is  with  the  defendant,  and  the  bur- 
den is  on  the  plaintiffs  to  prove  an  allegation  made  by  them  that 
the  land  was  assessed  in  the  same  year  as  seated  land  also,  and 
therefore  exempt  from  sale.*'^'' 

It  is  the  duty  of  an  owner  who  conveys  the  surface  and  re- 
serves the  minerals  to  notify  the  county  commissioners  of  this 
fact,  and  if  he  fails  to  do  so  and  thereafter  the  lands  are  assessed 
to  be  the  entire  estate  as  unseated  lands  and  are  sold  as  such  at  a 
tax  sale  the  owner  of  the  surface  may  purchase  at  such  sale  and 
acquire  a  good  title  to  the  minerals.*^'' 

473c  See  §44. 

473d  DuU's  Case,  3  Dist.  368. 

4736  Hathaway  v.  Elsbree,  54  Pa.  498;  Preswick  v.  McGrew,  107  Pa. 
43;  Halloway  v.  Jones,  143  Pa.  564. 

473f  Taylor  v.  Taylor,  228  Pa.  424;  Irwin  v.  Trego,  22  Pa.  368'. 

4738  Taylor  v.  Taylor,  228  Pa.  424. 

473h  Floyd  v.  Kulp  Lumber  Co.,  222  Pa.  257,  and  228  Pa.  277. 

4731  Hutchinson  v.  Kline,  199  Pa.  564;  Powell  v.  Lantzy,  173  Pa.  543. 
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The  sale  must  be  made  in  the  legally  prescribed  manner,  and 
due  notice  thereof  given.  Thus  a  deed  to  three  persons  as  ten- 
ants in  common  was  registered  in  the  registry  bureau  in  Phila- 
delphia in  the  name  of  one  of  the  tenants  in  common  with  the 
additional  words  "et  al."  A  claim  for  taxes  was  filed  against  the 
property.  When  a  suit  was  brought  on  the  claim  the  owners 
were  suggested  in  the  same  way  that  they  appeared  in  the  registry 
bureau.  No  efforts  were  made  to  serve  the  two  other  owners 
whose  names  were  not  registered,  and  the  property  was  sold 
without  notice  to  them.  Their  interests  were  not  divested  by  the 
sale.*'^j  Likewise  a  landowner  who  goes  to  the  county  treasurer's 
office  for  the  purpose  of  paying  all  overdue  taxes,  and  thus  pre- 
venting the  sale  of  his  property,  and  pays  all  the  taxes  demanded 
from  him  by  the  treasurer,  has  secured  his  property  from  its  sub- 
sequent sale  for  taxes  which  the  treasurer  failed  to  demand  of 
him."=k 

If  a  county  purchases  land  at  a  tax  sale  and,  after  the  pur- 
chase, the  land  is  not  charged  by  the  commissioners  with  county 
and  road  taxes  in  the  manner  provided  in  the  act  of  1815,  but  it 
is  assessed  as  before,  and  taxes  are  levied  from  year  to  year,  and 
the  land  is  again  sold  for  taxes  and  purchased  by  a  private  indi- 
vidual, the  county  will  be  regarded  as  having  made  its  purchase 
at  the  earlier  sale.*'^' 

The  officer  who  sells  the  land  and  gives  the  deed  therefor  must 
acciu-ately  describe  the  property  sold.  This  is  required  both  by 
common  law  and  statute.*^^""  If  the  contention  be  that  the  land 
is  part  of  the  larger  tract  in  the  seated  list  on  which  the  taxes 
have  been  paid,  evidence  of  the  quantity  of  land  in  the  tract  in 

4733  Fryer  v.  Magill,  163  Pa.  340.  Where  property  purchased  by  Joseph 
Baines  is  conveyed  after  his  death  to  "Jane  Baines,  administratrix  to 
Joseph  Baines,  deceased,"  and  is  registered  in  Allegheny  County  under 
the  act  of  1871  under  the  name  of  "Jane  Baines,  administratrix  of  Joseph 
Baines,  deceased,"  and  the  property  is  subsequently  sold  for  taxes  in  the 
name  of  "Mrs.  Jane  Baines,"  the  tax  sale  and  deed  based  thereon  are  in- 
valid as  against  the  heirs  of  Joseph  Baines.    Baines  v.  Alker,  207  Pa.  234. 

473k  Pottsville  Lumber  Co.  v.  Wells,  157  Pa.  S;  Dietrick  v.  Mason,  57 
Pa.  40 ;  Breisch  v.  Coxe,  81  Pa.  336. 

473I  Schreiber  v.  Moynihan,  197  Pa.  578;  Hunter  v.  Albright,  5  W.  &  S. 
423;  Diamond  Coal  Co.  v.  Fisher,  19  Pa.  267;  Cobb  v  Barclay,  9  Super. 

Ct.  573- 

473m  Safe  Deposit  &  Trust  Co.  v.  Frick,  152  Pa.  231;  Fryer  v.  Mc- 
Gill,  163  Pa.  340;  Cunningham  v.  Neeld,  198  Pa.  41. 
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dispute,  and  the  quantity  of  the  larger  tract,  as  well  as  evidence 
that  the  land  in  dispute  had  been  separately  assessed  in  the  un- 
seated list,  and  that  the  taxes  thereon  had  been  paid  without 
question  is  for  the  jury  in  determining  whether  the  smaller  tract 
was  included  in  the  assessment  of  the  larger  tract.*""  And  if 
the  evidence  clearly  identifies  the  land  described  in  the  treasurer's 
deed  as  the  land  assessed  and  sold  and  in  dispute,  a  mistake  in  the 
deed  will  not  render  it  inoperative,  but  the  question  of  the 
identity  of  the  land  assessed  is  for  the  jury.*^^° 

In  determining  the  question  whether  the  land  assessed  and  sold 
is  the  land  in  controversy,  the  burden  of  proof  is  on  the  plaintiff 
and  the  jury  has  no  more  right  to  infer  the  fact  than  the  court.*"? 
An  assessment,  however,  is  not  required  to  contain  in  itself  all 
the  circumstances  which  are  necessary  and  sufficient  to  identify 
the  land  without  recourse  to  other  evidence.*'^"!  Likewise  if  the 
description  of  land  mentioned  in  a  deed  based  on  a  levy  is  vague, 
its  identity  becomes  the  subject  of  inquiry.  Parts  of  the  levy 
should  be  considered  and  if  there  appears  to  be  ambiguity  then 
the  rule  applies  which  permits  the  erroneous  parts  of  the  descrip- 
tion to  be  rejected  if  sufficient  elements  are  left  to  identify  the 
subject  of  sale.  If,  taking  the  description  as  a  whole,  there  is  a 
seeming  contradiction  in  any  attempt  to  apply  it  to  the  land,  and 
the  question  arises  whether  the  leVy  was  on  three  separate  or 
three  contiguous  lots,  they  should  be  submitted  to  the  jury,  and 
extrinsic  evidence  to  define  the  land  covered  by  the  levy  is  ad- 
missible.*'*' 

If  the  plaintiff  relies  on  a  tax  title,  and  the  defendant  seeks  to 
avoid  it  by  showing  that  the  lands  were  seated  at  the  time  of  the 
assessment  of  the  taxes,  the  latter  must  not  only  show  that  the 
lands  were  seated,  but  also  that  at  the  time  of  the  assignment 
there  was  sufficient  personal  property  on  the  land  liable  to  seizure 

473n    Everhart  v.  Nesbitt,  182  Pa.  500. 

4730    Ibid 

473P    McClements  v.  Downey,  2  Super.  Ct.  413. 

473q    Ibid. 

473r  Carroll  v.  Miner,  i  Super.  Ct.  439,  Rice,  P.  J.,  citing  Swartz  v. 
Moore,  S  S.  &  R.  256;  Scott  v  Sheakly,  3  W.  50;  Hofifman  v.  Danner,  14 
Pa.  29;  Shoemaker  v.  Ballard,  15  Pa.  92;  Hetherington  v.  Clarke,  30  Pa. 
393;  Susquehanna  Boom  Co.  v.  Finney,  58  Pa.  200,  208;  Lodge  v.  Bamett, 
46  Pa.  477 ;  Titusville  Iron  Works'  Appeal,  ^^  Pa.  103 ;  Steigleder  v.  Mar- 
shall, 159  Pa.  -JT,  Wildasin  v.  Bare,  171  Pa.  387. 
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to  pay  all  the  taxes  assessed  thereon.*'^'  Again,  a  verdict  and 
judgment  for  the  plaintiff  will  be  sustained  where  the  plaintiff 
produces  evidence  to  show  that  he  paid  the  taxes  on  the  land  in 
controversy  assessed  on  the  seated  list  for  1891,  which  had  been 
thus  assessed  for  more  than  twenty  years  prior  to  that  time, 
while  the  defendant's  evidence  showed  that  he  had  bought  the 
land  at  a  tax  sale  on  taxes  assessed  against  it  on  the  unseated  list 
for  1891  with  no  satisfactory  explanatory  evidence  of  the  change 
from  one  list  to  the  other.*'''  But  an  action  of  ejectment  by  the 
purchasers  of  land  at  a  tax  sale  cannot  be  sustained  where  the 
evidence  shows  that  the  taxes  on  which  the  sheriff's  sale  was  had 
were  assessed  against  a  person  who  was  not  shown  to  have  had 
any  interest  in  or  title  to  the  land  whatever.*''" 

A  person  who  purchases  land  at  a  sheriff's  sale  and  takes  a 
deed  from  him,  and  the  purchaser  and  his  successors  in  title  hold 
the  land  continuously,  notoriously  and  adversely  for  seventy-two 
years,  they  acquire  a  marketable  title  thereby,  although  the  de- 
fendant in  the  execution  under  which  the  sheriff's  sale  was  held 
had  no  record  title.*"^  Likewise  a  defendant  who  claims  title  by 
a  continuous  adverse  possession  for  twenty-one  years  after  the 
issue  of  a  warrant  followed  by  a  survey  and  before  the  issue  of 
the  patent  to  the  warrantee  and  those  claiming  under  him,  may 
successfully  set  up  the  title  thus  acquired  against  the  patent.  It 
was  contended  that  as  the  statute  of  limitations  could  not  run 
against  the  state,  it  was  inoperative.  But  the  court  declared  that 
the  statute  had  no  application  as  between  private  contending  own- 
ers.*"" "It  would  be  attended  with  incalculable  mischief,"  re- 
marked Chief  Justice  Tilghman  in  an  earlier  case,,  "if  the  un- 
disturbed possession  for  twenty-one  years  should  confer  title 
and  safety  on  the  holders  of  patented  lands  but  be  of  no  avail 
where  there  is  no  patent. . . .  The  words  of  the  act  of  limitation 
embrace  both  cases,  nor  is  the  least  trace  of  distinction  between 
them  to  be  found  in  the  act."*"'' 

473s  Clough  V.  Welsh,  229  Pa.  386. 

473t  Dougherty  v.  Welshans,  233  Pa.  121. 

473U  Bonnett  v.  Murdock,  193  Pa.  527. 

473V  Dallmeyer  v.  Ferguson,  198  Fa.  288. 

473W    Fatten  v.  Scott,  118  Pa.  115. 

473X  McCoy  v.  Trustees  of  Dickinson  College,  4  S.  &  R.  302. 
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1.    All  matter  must  appear  in  pleadings. 

As  no  evidence  can  be  received  on  the  trial  of  any  matter  not 
appearing  in  pleadings,  the  party  plaintiff  who  goes  to  trial  with 
an  insufficient  statement  and  abstract  of  title,  does  so  at  his 
peril."* 

26.    Defendant's  defense,  (p) 

a.  May  show  better  title. 

A  defendant  in  possession  may  give  evidence  of  his  title,  though 
it  be  not  the  better  one  ■,*''^  and  he  may  show  possession,  anterior 
to  the  date  of  his  deed.*'°  As  we  have  seen,*'^  the  defendant  may 
show  title  in  a  third  person,  to  defeat  the  plaintiff's  right  to  re- 
cover ;*^®  but  it  must  be  a  valid  and  subsisting  one,*"  not  barred 
by  the  statute  of  limitations.  He  may  show  the  record  of  a 
former  ejectment  between  the  parties,  in  which  the  plaintiff  suf- 
fered a  nonsuit  ;**''  The  defendant  may  give  evidence  that  he  is 
not  a  wanton  trespasser,  but  came  in  under  color  of  title.*'^  Evi- 
dence offered  by  the  defendant  in  rebuttal,  is  not  to  be  rejected, 
on  the  ground  that  it  introduces  a  new  subject-matter  of  defense, 
if  the  introduction  thereof  be  rendered  necessary  by  the  course 
taken  by  the  plaintiff.*'^ 

b.  Outstanding  title  in  third  person. 

The  right  to  set  up  an  outstanding  title  in  a  third  person  as  a 
defense  is  subject  to  several  restrictions:  thus,  if  the  tenant  in 
possession  entered  under  the  plaintiff,  or  has  recognized  his  title, 
he  cannot  set  up  an  outstanding  title  in  a  third  person.*'*  Lessees 
cannot,  in  ejectment,  impeach  the  title  of  their  lessors,  for  any 

p    3  Vale  6970. 

474  Fuller  V.  Wilkes-Barre  &  Harvey's  Lake  R.  Co.,  12  Luz.  L.  R.  I7S- 

475  Grant  v.  Levan,  4  Pa.  393. 

476  Benner  v.  Hauser,  11  S.  &  R.  352. 

477  See  §25a. 

478  Gilliland  v.  Hanna,  Add.  251 ;  Kennedy  v.  Skeer,  3  W.  95 ;  Green 
V.  Scarlett,  3  Grant  228. 

479  Hunter  v.  Cochran,  3  Pa.  105;  Sheik  v.  McElroy,  20  Pa.  25;  Wray 
V.  Miller,  Pa.  iii;  Riland  v.  Eckert,  23  Pa.  215;  McBarron  v.  Gilbert,  42 
Pa.  268. 

480  Koons  V.  Hartman,  7  W.  20.. 

481  Moody  V.  Fulmer,  3  Grant  17. 

482  Sidle  V.  Walters,  s  W.  889. 

483  Holt  V.  Martin,  51  Pa.  499. 
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cause  whatever,  except  for  fraud  upon  themselves  or  the  com- 
monwealth ;*'*  nor  can  a  tenant  resist  his  landlord's  recovery,  by 
virtue  of  an  adverse  title  acquired  during  his  lease.*^^  Neither  is 
one  coming  into  possession  under  a  tenant,  in  a  better  condition 
than  the  tenant  himself,  nor  can  he  defend  his  possession  against 
the  landlord  ;***  nor  can  a  tenant  destroy  his  landlord's  possession 
by  a  secret  agreement  to  attorn  to  another.  A  tenant  cannot, 
therefore,  by  any  agreement  or  acknowledgment  of  the  title  of  a 
third  person,  'so  affect  his  landlord  as  to  destroy  the  right  which 
he  would  otherwise  have,  by  reason  of  an  adverse  possession  for 
twenty-one  years.*''  Where  the  defendant  sets  up  an  outstand- 
ing lease  by  the  plaintiff  to  a  tenant,  as  a  defense  in  an  eject- 
ment, the  plaintiff  may  explain  by  parol  what  land  was  embraced 
in  the  terms  of  the  lease,  or  may  show  a  parol  surrender  thereof 
by  the  tenant,  so  far  as  it  embraced  the  land  in  dispute,  before 
the  action  was  brought.*^'  A  landlord  may  recover  against  a 
tenant,  without  showing  any  other  title  than  such  relation,  and 
the  terminaton  of  the  tenant's  rights  under  the  lease ;  and  in  this 
case,  the  plaintiff  may  recover  notwithstanding  the  existence  of  an 
outstanding  title  in  a  third  person.  An  outstanding  title  in  the 
commonwealth  furnishes  a  tenant  no  right  to  dispute  his  land- 
lord's right  of  possession.*'* 

A  defendant  in  ejectment  cannot  acquire  a  title  subsequently 
so  as  to  use  it  to  defeat  a  habere  facias ;  he  must  first  surrender 
possession  and  then  try  his  new  title  by  a  writ  in  which  he  is 
plaintiff.*'" 

An  owner  of  land  may  fortify  his  possession  by  purchasing  out- 
standing claims  and  procuring  as  many  conveyances  as  he  deems 
sufficient  and  may  defend  under  any  or  all  of  the  titles  which  he 
has  thus  acquired.**^  Thus  the  defendant  may  set  up  an  out- 
standing title  acquired  from  a  purchaser  at  a  valid  tax  sale.*°^ 
And  proof  of  an  outstanding  title,  superior  to  the  plaintiff's,  will 

484  Boyer  v.  Smith,  S  W.  SS- 

48s  Galloway  v.  Ogle,  2  Binn.  468;  Dimond  v.  Enoch,  Add.  356. 

486  Graham  v.  Moore,  4  S.  &  R.  4^7;  Cooper  v.  Smith,  8  W.  536. 

487  Rankin  v.  Tenbrook,  S  W.  386. 

488  Tate  v.  Reynolds,  8  W.  &  S.  pi- 

489  Kline  v.  Johnson,  24  Pa.  72. 

490  Noyes  v.  Brooks,  10  Super.  C.  C.  250. 

491  Richardson  v.  Morris,  26  Super.  Ct.  192. 

492  Putnam  v.  Tyler,  117  Pa.  570. 
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defeat  an  ejectment,*"'  and  a  vendee  against  whom  ejectment  is 
brought  by  the  vendor  should  set  up  an  outstanding  title  in  his 
wife  in  order  to  protect  her  possession.*'*  But  a  defendant  who 
is  in  possession  at  the  time  of  the  levy  and  sale  of  his  real  estate 
by  the  sheriff  will  not  be  permitted  in  an  action  of  ejectment 
against  him  by  the  purchaser  to  set  up  an  outstanding  title  in 
others.*""  A  widow  in  an  action  against  her  by  the  purchaser  at 
the  sheriff's  sale  against  the  widow,  where  the  record  shows  that 
letters  of  administration  were  granted  to  her  on  the  estate  of  the 
decedent,  and  that  he  left  to  survive  him  two  children,  may  set  up 
the  outstanding  title  of  the  children  as  a  defense.*"' 

c.  Adverse  possession. 

Adverse  possession  is  frequently  interposed  as  a  defense.  To 
be  effective  it  must  be  an  actual,  continued,  visible,  notorious, 
distinct  and  hostile  or  adverse  possession  of  the  land  in  contro- 
versy during  the  statutory  period  of  twenty-one  years  to  give  a 
good  title.*"'  Nothing  short  of  this  will  give  title  under  the 
statute  of  limitations.*"* 

Moreover  land  purchased  by  a  railroad  company  outside  its 
right  of  way,  for  railroad  purposes  generally,  is  subject  to  the 
statute  of  limitations  and  title  thereto  may  be  acquired  against  the 
company  by  adverse  possession.*"" 

d.  Bona  fide  purchaser. 

A  defendant  in  ejectment  claiming  as  a  bona  fide  purchaser  for 
value  against  an  asserted  trust  or  fraud  must  prove  affirmatively 
the  payment  of  the  consideration  for  the  deed,  the  mere  receipt  of 
the  grantor,  though  in  the  deed,  is  insufficient  as  against  strangers 
to  the  deed."""  But  this  burden  is  not  thrown  on  him  until  there 
is  evidence  adduced  by  the  plaintiff,  and  more  than  a  scintilla, 

493  Bear  Valley  Coal  Co.  v.  Dewart,  95  Pa.  72;  McCormick  v.  Skelly, 
201  Pa.  184;  Kraeraer  v.  Voneida,  213  Pa.  347. 

494  Wonder  v.  Phelps,  109  Pa.  172. 

495  Marks  v.  Baker,  2  Super.  Ct.  167. 

496  McCormick  v.  Shelly,  201  Pa.  184. 

497  Llewellyn  v.  Buechley,  198  Pa.  642 ;  Moreland  v.  Moreland,  121  Pa. 
>573,  Vale  6920. 

498  Ibid.,  6  Vale  16080. 

499  Del.,  Lack.  &  W.  R.  Co.  v.  Tobyhanna  Co.,  228  Pa.  487. 

SCO  Ball  V.  Campbell,  134  Pa.  602;  Baum  v.  Tonkin,  no  Pa.  569;  Red- 
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which  on  its  submission  to  the  jury  would  justify  them  in  finding 
the  trust  or  fraud  alleged. ""^ 

e.  Improvements  as  evidence  of  title. 

Improvements  made  by  the  defendant  under  some  circum- 
stances may  be  strong  evidence  in  his  favor.  Thus  where  the 
plaintiff  in  ejectment  saw  the  defendant  enter  into  possession  of 
the  land  under  the  belief  that  he  was  taking  a  clear  title,  and  ex- 
pend a  large  sum  in  improvements  and  gave  no  notice  of  his 
claim,'"^  a  jury  should  be  instructed  that  if  the  plaintiff  knew  the 
defendant  had  purchased  the  land  believing  his  grantor  had  the 
title  thereto,  saw  the  improvements  and  kept  silent  about  his  own 
claim,  he  was  estopped  from  setting  up  title.*""^ 

f.  Surprise  in  admission  of  evidence. 

If,  under  an  amendment  in  an  abstract  of  title,  a  writing  not 
mentioned  in  the  original  tract  is  made  admissible,  and  the  ad- 
verse party  does  not  plead  surprise,  but  offers  other  objections  to 
the  admission  of  the  writing  which  he  cannot  maintain,  surprise 
will  be  presumed  to  have  been  waived.^"* 

37.    Plaintiff's  evidence  in  rebuttal.    Res  adjudicata. 

In  an  action  for  an  undivided  interest  in  land  the  plaintiff  may 
offer  in  rebuttal  the  record  of  a  previous  ejectment  wherein  the 
defendant  was  plaintiff  to  show  that'  in  the  former  suit  the  de- 
fendant in  the  second  suit  relied  on  the  same  claim  of  title  to 
recover  the  other  undivided  interest  as  that  relied  on  by  the 
plaintiff  in  the  second  suit.^"' 

Under  the  act  of  1901  relating  to  defenses  in  ejectment  the 
record  of  a  prior  suit  in  equity  claimed  to  be  res  adjudicata  of  the 
matter  in  dispute  should  not  be  admitted  in  evidence  if  no  refer- 
ence to  such  a  defense  is  set  up  in  the  answer.^"* 

501  Ball  v.  Campbell,  134  Pa.  602. 

502  Crest  v.  Jack,  3  W.  239;  Keeler  v.  Vantuyle,  6  Pa.  253;  Chapman 
v.  Chapman,  59  Pa.  214. 

503  Wahl  V.  Pittsburgh  &  Western  R.  Co.,  158  Pa.  257. 

504  Sweeney  v.  Horn,  190  Pa.  237. 

505  Houseman  v.  International  Nav.  Co.,  214  Pa.  552. 

506  Klick  v.  Gernert,  22  Pa.  503.  The  appellate  court  however  will 
not  reverse  on  this  ground  if  the  record  has  been  admitted  and  the  only 
result  would  be  an  amendment  to  the  pleadings  followed  by  the  same  ver- 
dict as  before. 
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When  a  prior  adjudication  in  equity  is  pleaded  as  a  bar  to  an 
action  of  ejectment  between  the  same  parties,  the  plea  of  res 
adjudicata  will  not  prevail  where  it  appears  that  the  purpose  of 
the  equity  suit  was  to  have  a  deed  absolute  on  its  face  declared  to 
be  a  conveyance  of  land  as  collateral  security  for  the  payment  of 
a  debt,  and  the  evidence  offered  in  the  ejectment  showed  that  the 
purpose  of  the  ejectment  was  to  have  the  defendant  declared  a 
trustee  ex  maleficio.  In  such  a  case  the  plea  of  former  adjudica- 
tion cannot  be  sustained,  as  the  same  evidence  will  not  support  a 
cause  of  action  which  requires  proof  of  an  express  agreement  to 
reconvey  real  estate,  and  a  cause  of  action  which  requires  proof 
that  the  holder  of  the  title  to  the  real  estate  is  a  trustee  ex  male- 
ficio. The  one  requires  proof,  not  of  fraud  in  the  grantee,  but  of 
an  express  contract  which  alone  would  entitle  the  party  to  re- 
cover, the  other  is  established  by  proof  of  fraud  of  the  grantee 
holding  the  title  which  converts  him  into  a  trustee  for  the  bene- 
ficial owner.'"" 

Where  the  plaintiffs  and  the  original  defendant  in  an  ejectment 
both  claimed  from  a  person  who  held  the  record  title,  and  sub- 
sequently parties  claiming  the  land  by  adverse  possession  are 
added  as  parties  defendant  in  the  action  of  ejectment,  a  ver- 
dict and  judgment  for  the  defendants  while  conclusive  against 
the  plaintiffs,  is  not  conclusive  as  between  the  defendant  claim- 
ing by  the  record  title  and  the  defendants  who  claim  by  adverse 
possession.""* 

28.    Non-pros,  and  nolle  pros.(q) 

There  is  no  fixed  rule  as  to  the  delay  that  will  justify  a  non- 
pros, it  is  a  matter  of  discretion  with  the  court  whose  exercise  of 
it  will  not  be  reversed  except  for  manifest  abuse.""'  But  it  will 
not  be  entered  sixteen  years  after  the  action  was  begun  and  three 
years  afterward  the  parties  arbitrated  the  case.'^"  An  ejectment 
was  brought  in  1881  against  a  person  who  claimed  adverse  pos- 
session from  1872,  and  the  defendant  sold  his  interest  in  the  land 
to  other  parties.     The  defendant's  vendees  had  no  standing  in 

q    3  Vale  7001. 

507  Jackson  v.  Thompson,  215  Pa.  209. 
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1898  to  demand  that  the  case  be  non-prossed  because  of  undue 
laches  of  the  plaintiff  in  prosecuting  the  action.^^^  But  a  non- 
pros is  properly  entered  in  an  ejectment  if  the  plaintiff  waits 
twenty-five  years  to  take  a  case  back  by  remittitur  to  the  common 
pleas  after  its  reversal  by  the  supreme  court.^^^ 

A  judgment  of  nolle  prosequi  is  properly  entered  if  no  declara- 
tion has  been  filed  for  fourteen  years  after  the  service  of  the 
summons.'^*  Also  where  several  defendants  have  been  improp- 
erly joined  it  is  not  error  to  enter  a  nol.  pros,  as  to  some  defend- 
ants after  verdict  there  being  no  contribution."^* 

29.    Nonsuit,  (r) 

A  plaintiff  who  fails  to  show  a  good  title  in  those  through 
whom  he  claims  may  be  nonsuited.°^°  And  after  giving  evidence 
of  title  in  a  third  person,  the  defendant  may  also  move  for  a 
nonsuit."^"  One  of  several  defendants  may  suffer  a  nonsuit,  and 
the  trial  proceed  to  verdict  and  judgment  for  the  others.^^^  It  is 
also  discretionary  with  the  court  whether  or  not  to  allow  one  of 
two  plaintiffs  to  discontinue  or  suffer  a  nonsuit.°^°  The  court 
will  allow  a  plaintiff  ruled  to  bring  ejectment  to  enter  a  volun- 
tary nonsuit.^^^  When  several  tenants  in  common  bring  eject- 
ment, the  court  may,  on  the  motion  of  their  attorney,  enter  a 
nonsuit  against  all  of  the  plaintiffs  except  one.®''°  If,  in  eject- 
ment to  enforce  a  resulting  trust  for  a  lot  after  five  years  from 
the  discovery,  the  statement  is  amended  to  include  another  lot, 
a  nonsuit  should  be  granted  on  the  second,  but  not  on  the  first 
lot."^^     If  the  plaintiff,  after  filing  his  abstract  of  title,  waits  for 
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over  twenty-one  years  before  entering  a  rule  on  the  defendant  to 
file  his  abstract  of  title,  there  is  a  legal  presumption  of  abandon- 
ment and  the  court  may  enter  a  perpetual  stay  of  proceedings. ^^^ 
A  rule  to  take  olif  a  nonsuit  that  has  been  entered  for  many 
years  because  of  the  nonappearance  of  the  plaintifif  at  the  trial 
should  be  discharged.^^'  But  a  delay  of  fourteen  years  in  prose- 
cuting an  ejectment  is  no  ground  for  a  nonsuit.^^* 

30.    Verdict,  (s) 

Where  the  jury  find  in  favor  of  the  plaintifif,  it  is  the  uniform 
practice,  to  take  a  general  verdict  for  the  plaintifif,  with  six  cents 
damages,  and  six  cents  costs ;  such  verdict  is  sufificient,  where  the 
praecipe  is  sufificiently  descriptive  of  the  land.^^®  It  is  not  compe- 
tent for  the  jury  to  find  for  the  plaintifif,  and  give  costs  to  the 
defendant ;  but  in  such  case,  the  plaintifif  may  release  his  costs  ;''^° 
and  if  the  plaintifif 's  title  be  divested  by  a  sheriff's  sale,  pendente 
lite,  he  may  nevertheless  proceed  for  nominal  damages  and 
costs.^^^  The  plaintiff  is  not  bound  to  make  out  his  title  to  the 
whole  of  the  premises  claimed;  he  may  have  a  verdict  for  part 
of  the  land  described  in  the  writ;^^*  and  it  is  in  such  cases,  that 
difficulties  frequently  arise  as  to  the  sufficiency  of  the  verdict. 
In  all  cases,  where  the  ejectment  is  in  the  nature  of  a  possessory 
action,  or  in  other  words,  where  the  direct  question  at  issue  is  the 
plaintiff's  right  to  immediate  possession,  the  verdict  must  be  cer- 
tain as  to  the  land  to  be  recovered  ;°^^  it  must  be  sufficiently  cer- 
tain, to  enable  the  court  to  give  judgment,  and  the  sheriff  to 
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deliver  possession  on  an  habere  faciaSj^^"  or,  at  least,  it  must  be 
rendered  certain,  by  a  reference  to  something  of  a  permanent  and 
public  nature.°^^  A  verdict,  therefore,  referring  to  some  matter 
of  record,  as  a  recorded  deed,  or  a  diagram  filed  of  record  with 
the  verdict,  or  to  natural  or  artificial  boundaries,  will  be  good.^^^ 
But  a  verdict,  uncertain  in  itself,  is  not  helped  by  a  reference  to 
a  line  proved  by  witnesses  at  the  trial,  nor  by  a  reference  to  a 
line,  the  starting-point  of  which  is  not  fixed  with  reasonable  cer- 
tainty, such  as  "the  middle  of  a  stone  wall,"  as  the  boundary  of 
a  town-lot.°^^  Where  the  writ  was  indescriptive  except  by  ad- 
joiners,  and  the  verdict  was  general,  for  the  land  described  in  the 
writ,  the  judgment  was  reversed,  on  the  ground  that  the  find- 
ing was  too  vague  to  sustain  it.°^* 

Where  the  jury  found  that  the  defendant  was  entitled  to  so 
many  acres,  and  if  any  overplus,  it  should  go  to  the  plaintiff,  the 
court  held  the  verdict  bad,  nor  would  they  cure  it,  by  appointing 
a  surveyor  to  designate  the  rights  of  the  parties,  and  rendering 
judgment  thereon.°^°  So,  a  verdict  for  a  mortgagee,  in  eject- 
ment, "he  to  extinguish  all  claims  of  the  Miles  family,"  was 
deemed  uncertain  and  erroneous  ;°^°  so,  if  the  verdict  be  for  the 
plaintiff,  and  that  he  shall  pay  the  defendant  a  specified  compen- 
sation for  improvements,  and  make  that  a  condition  of  the  re- 
covery, a  judgment  upon  such  finding  would  be  erroneous;  but 
if,  in  such  a  case,  the  jury  award  a  just  compensation  to  the 
defendant  for  improvements,  it  is  uncertain,  and,  perhaps,  would 
not  vitiate  the  part  which  is  certain,  the  verdict  being  complete 
without  it.°^'  So,  a  verdict  in  ejectment  "for  the  plaintiff,  for 
one  hundred  and  fifty  acres,  part  of  the  land  claimed  in  the  writ, 
and  not  guilty  as  to  the  residue,"  without  designating  the  part 
found,  is  bad  for  uncertainty,  and  a  judgment  on  it  is  erron- 
eous.°**  It  was  held  to  be  sufficiently  certain,  where,  upon  a 
claim  for  fifty  acres,  the  jury  found  "for  the  defendant  for  ten 

330  Green  v.  Watrous,  17  S.  &  R.  400. 

531  Hagey  v.  Detweiler,  35  Pa.  409 ;  Smith  v.  Brotherline,  62  Pa.  461. 

532  O'Keson  v.  Silverthorn,  7  W.  &  S.  247. 

533  Hagey  v.  Detweiler,  35  Pa.  409. 

534  Hunt  V.  MacFarland,  38  Pa.  6g ;  Nolan  v.  Sweeny,  80  Pa.  ^^. 

535  Smith  v.  Jenks,  10  S.  &  R.  I53- 

536  Bagley  v.  Wallace,  16  S.  &  R.  245. 

537  Allen  V.  Flock,  2  P.  &  W.  159;  Martin  v.  Martin,  17  S.  &  R.  431. 
iSSS  Stewart  v.  Speer,  %  W.  79- 


2454  Common  Law  Practice  in  Pennsylvania. 

acres  forty  perches,  the  meadow  on  the  west  side  of  the  creek, 
and  for  the  plaintiff  for  the  balance."  Said  Justice  Sergeant: 
"The  sufficiency  of  the  verdict  is  to  be  judged  of  by  the  face  of 
the  record ;  it  is  good,  if  it  finds  the  whole  matter  in  issue ;  here, 
the  whole  matter  is  disposed  of,  as  much  as  if  it  had  found  the 
whole  fifty  acres  for  the  plaintiff  or  defendant,  and  it  would 
not  be  pretended  such  a  verdict  would  be  defective."^''  So,  a 
verdict  for  the  plaintiff  in  ejectment,  except  "eight  acres  to  be 
laid  off  as  follows,  beginning  at  the  black  oak  or  factory  corner, 
thence  down  the  creek  so  far  as  to  include  the  house  and  stable, 
thence  westwardly  so  far  as  to  include  eight  acres,  by  running 
north  to  the  east  and  west  line  of  said  tract,  thence  east  along 
said  line  to  the  place  of  beginning,"  is  sufficiently  certain.^*" 
a.    Amendment  of  verdict. 

The  act  of  1872  was  passed  to  remedy  such  defects  in  the  find- 
ing of  the  jury.  It  provides,  that  no  verdict  shall  be  set  aside  for 
defectiveness  or  indefiniteness  in  its  form;  but  the  court  may,  at 
any  time,  direct  the  filing  of  such  description  or  amended  descrip- 
tion, in  an  action  of  ejectment,  as  will  make  the  pleadings  and 
record  conform  to  what  was  tried  by  the  jury,  and  found  by  the 
verdict."*^  The  subject  of  equitable  ejectment,  and  the  mode  of 
enforcing  an  equity  by  means  of  a  conditional  verdict  having  been 
considered,^*^  it  is  only  deemed  necessary  here  to  make  reference 
thereto. 

The  verdict  must  be  so  rendered  that  the  land  or  title  thereto 
can  be  ascertained  with  certainty  by  reference  to  some  perma- 
nent thing."*'  But  if  the  verdict  or  award  is  sufficiently  certain 
to  admit  of  execution,  the  judgment  thereon  will  not  be  dis- 
turbed because  of  uncertainty. °**  A  verdict  containing  an  im- 
possible description  of  land  will  be  reversed  and  a  new  trial  or- 
dered."*" If  the  praecipe  contains  a  sufficient  description,  a  gen- 
eral finding  for  the  plaintiff  with  nominal  damages,  is  good."*' 

539  Tryon  v.  Carlin,  5  W.  372 ;  s.  p.  Emig  v.  Diehl,  76  Pa.  359. 

540  Ross  V.  Barker,  5  W.  391. 

541  Act  14  March,  1872,  P.  L.  25,  4  Purd.  §2,  p.  5026. 

542  See  §3,  also  Chap.  2,  §12,  Vol.  i,  p.  80. 

543  Harris  v.  Pittsburgh  &  Lake  Erie  R.  Co.,  11  Super.  Ct.  6. 

544  Cambria  Iron  Co.  v.  Tomb,  53  Pa.  422 ;  Emig  v.  Diehl,  76  Pa.  359 ; 
Sudeck  V.  Roell,  9  York  89 ;  3  Vale  6982. 

i545    Ewtng  V.  Alcorn,  40  Pa.  492. 

546    Stephens  v.  Gunzenhauser,  27  Super.  Ct.  417. 
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The  court  may  amend  a  verdict  from  "verdict  for  plaintiff 
$1,435.79"  to  "verdict  for  plaintiff  for  the  land  described  in  the 
writ  without  prejudice  to  the  right  of  the  plaintiff  to  bring  suit 
for  mesne  profits."'*'  The  appellate  court  may  amend  a  verdict 
for  plaintiff  by  adding  a  reservation  to  the  defendant  of  their 
rights  to  the  ore  found  in  the  land,'*'  and  may  extend  the  time 
fixed  by  a  conditional  verdict  for  the  payment  of  purchase- 
money."*' 

b.  Amendment  after  verdict. 

If  the  plaintiff  claims  by  adverse  possession  and  later  gives 
notice  that  he  intends  to  claim  by  presumption  of  a  grant,  and  the 
defendant  does  not  ask  for  a  continuance,  he  cannot,  after  a 
verdict  against  him  raise  the  objection  that  the  plaintiff  should 
have  been  compelled  to  amend  his  abstract  of  title  and  include 
his  claim  of  a  presumptive  grant.""*  While  a  description  may 
be  amended  after  verdict  in  order  to  make  the  record  conform  to 
what  was  tried  before  the  jury  and  found  by  their  verdict,"'^  an 
amendment  of  a  description  in  a  prsecipe  in  ejectment  cannot  be 
made  after  verdict  of  an  impossible  piece  of  land,  but  a  new  trial 
may  be  allowed.'"'' 

c.  One  verdict  is  conclusive. 

Until  the  act  of  1901"*  it  was  necessary  for  the  plaintiff  or 
defendant  in  ejectment  to  have  two  verdicts  and  judgments  in 
his  favor  to  make  his  title  conclusive.  "By  this  act  where  one 
verdict  shall  in  any  writ  of  ejectment  between  the  same  parties  be 
given  for  the  plaintiff  or  defendant,  and  judgment  be  entered 
thereon,  no  new  ejectment  shall  be  brought;  but  such  verdict 
and  judgment  thereon  shall  be  final  and  conclusive  and  bar  the 
right." 
31.    Verdict  in  equitable  ejectment,  (t) 

One  verdict  and  judgment  in  an  equitable  ejectment  brought 

t    3  Vale  6984;  8  Vale  24363;  9  Vale  27885. 

547  Cope  V.  Kidney,  iiS  Pa.  228. 

548  Thompson  v.  Mattem,  115  Pa.  501. 

549  Connolly  v  Miller,  95  Pa.  513 ;  Kensinger  v.  Smith,  94  Pa.  384. 

550  Jenkins  v.  McMichael,  21  Super.  Ct.  161. 

551  Act  March  14,  1872,  P.  L.  25,  i  Purd.  §7,  p.  312. 

552  Mitchell  v.  Mitchell,  18  Dist.  563. 

553  May  8,  1901,  §1,  P.  L.  142,  2  Purd.  §20,  p.  1301.  See  amendment 
act,  April  4,  1907,  P-  h.  43,  S  Purd.  §1,  p.  5426. 
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by  a  vendee  to  compel  the  specific  performance  of  articles  of 
agreement  for  the  sale  of  land,  is  conclusive  between  the  parties, 
and  a  bar  to  a  subsequent  action."'*  The  grounds  on  which  this 
decision  rest  are,  that  when  the  ejectment  takes  the  place  of  a 
bill  in  chancery,  it  must  accord  with  the  well-established  rule  of 
that  court,  which  makes  one  judgment  there  given,  under  similai 
circumstances,  as  to  specific  performance,  conclusive  between  the 
same  parties,  and  those  claiming  under  them.°'°  And  by  the  act 
of  1846,°'*  it  is  expressly  provided,  that  in  all  actions  of  eject- 
ment, to  enforce  the  payment  of  purchase-money,  wherein  time 
becomes  of  the  essence  of  the  finding  of  the  jury,  or  on  a  judg- 
ment by  confession,  by  fixing  a  time  for  such  payment,  one  ver- 
dict and  judgment  thereon,  unreversed,  or  a  judgment  in  such 
case  by  confession,  shall  be  conclusive  between  the  parties;  and 
a  failure  to  pay  the  money,  within  the  time  so  fixed,  shall  be 
deemed  a  rescission  of  the  contract  between  the  parties,  and 
shall  render  such  judgment  absolute.''^ 

It  has  been  held,  that  this  act  only  applies  to  the  specific  case 
ot  a  plaintiff  vendor  who  has  recovered  a  verdict  for  the  land,  in 
which  the  jury  have  given  the  defendant  time  to  redeem;^'*  and 
to  that  of  a  plaintiff  vendee,  who  has  recovered  a  conditional  ver- 
dict against  his  vendor ;°°''  it  does  not  embrace  the  case  of  an 
ejectment  by  mortgagor  against  mortgagee;'®"  it  only  applies  to 
actions  founded  on  the  contract.'*^  But  since  the  repeal  of  the 
act  of  1841,  one  verdict  and  judgment  is  conclusive,  in  ejectment 

554  Peterman  v.  Kuling,  31  Pa.  432;  Water  v.  Bates,  44  Pa.  473;  Win- 
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upon  any  equitable  title  f^'  one  verdict  and  judgment  however,  is 
conclusive  only  where  the  action  is  a  substitute  for  a  bill  in 
equity ;  not  to  a  possessory  ejectment  at  common  law.""^  It  must 
distinctly  appear  that  the  equitable  title  was  directly  in  issue  and 
decided;  and  where  the  record  is  general,  this  may  be  shown  by 
parol."^*  One  trial  and  judgment,  in  an  ejectment  to  enforce  or 
rescind  a  contract  for  the  sale  of  lands,  is  conclusive,  whether  the 
judgment  be  entered  on  a  verdict,  or  an  award ;°°°  but  to  have 
such  effect,  judgment  must  be  actually  entered;  payment  of  the 
jury-fee,  and  an  entry  upon  the  judgment-index,  is  not  enough; 
the  index  is  not  the  record.^°®  A  conditional  recovery  in  eject- 
ment for  one  installment  of  unpaid  purchase-money,  is  no  bar 
to  an  action  on  a  future  installment.^*' 

A  vendor  may  enforce  the  specific  performance  of  a  contract 
for  the  sale  of  land  by  ejectment  and  a  conditional  verdict  unless 
he  has  received  his  pay  or  is  estopped  from  enforcing  payment. '"'' 
But  the  first  vendee  of  land  who  abandons  it  and  fails  to  pay 
the  purchase-money,  forfeiting  his  articles,  and  then  retakes  pos- 
session just  before  the  ejectment,  is  not  entitled  to  a  conditional 
verdict  in  an  ejectment  against  him  by  the  second  vendee.'^' 
Nor  can  a  vendee  maintain  ejectment  against  a  vendor  without 
proof  of  a  previous  tender  of  the  purchase-money,  which  must  be 
maintained  by  producing  the  money  in  court.°"  A  vendor  of 
land  brought  equitable  ejectment  and  a  conditional  verdict  was 
rendered  with  which  the  defendant  complied.  The  acceptance 
of  the  deed  by  the  parties  to  the  verdict  was  a  final  settlement, 

562  Peterman  v.  Huling,  31  Pa.  432;  Treftz  v.  Pitts,  74  Pa.  343.  The 
act  of  1846  was  only  declaratory  of  the  existing  law,  prior  to  the  passage 
of  the  act  of  1841.    Hollingsworth  v.  Fry,  4  Dall.  345 ;  Gable  v.  Hain,  i  P. 

6  W.  264;  Treaster  v.  Fleisher,  7  W.  &  S.  137;  Hewitt  v.  Huling,  11  Pa. 
27;  Chew  v.  Phillippi,  32  Pa.  205. 

563  Taylor  v.  Abbott,  41  Pa.  352.  If,  however,  to  a  possessory  action 
upon  the  legal  title,  the  defendant  set  up  an  equitable  defense,  one  verdict 
and  judgment  thereon  are  conclusive  of  the  right.    Winpenny  v.  Winpenny, 
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and  thereafter  all  the  vendee's  rights  and  privileges  under  the 
original  agreement  ceased."'^ 

"The  equitable  right  of  redemption,"  says  Justice  Sterrett, 
"in  the  mortgagor  may  be  enforced  in  an  action  of  ejectment 
which  is  an  equitable  action,  and  may  be  employed  as  a  substi- 
tute for  bill  to  redeem.  In  such  cases  it  is  the  duty  of  the  jury, 
under  the  direction  of  the  judge  sitting  as  a  chancellor,  to  ascer- 
tain how  much  the  mortgagee  in  possession  has  realized  from  the 
rents,  issues  and  profits.  If  they  find  he  has  received,  or  in  the 
exercise  of  reasonable  diligence  should  have  realized  enough  to 
pay  the  sum  secured,  a  general  verdict  for  plaintiffs  should  be 
rendered ;  if  not,  a  conditional  or  special  verdict  should  be  found, 
in  such  form,  that  upon  payment  of  the  residue,  the  mortgagor 
may  without  unnecessary  delay,  obtain  possession  of  the  prem- 
ises."""^ In  ejectment  however  by  an  alleged  mortgagor  to  es- 
tablish that  a  deed  is  only  a  mortgage  a  conditional  verdict  will 
not  be  ordered  if  there  is  no  allegaton  of  payment  or  tender,  and 
but  scanty  evidence  of  the  entire  transaction.^^^  Again,  a  court 
of  law  has  no  jurisdiction  in  an  equitable  ejectment  to  compel  the 
defendant  to  satisfy  a  mortgage  for  which  he  has  received  credit 
in  the  conditional  verdict ;  the  only  remedy  is  by  a  bill  in  equity.^^* 

One  who  purchases  land  at  an  orphans'  court  sale,  agreeing  to 
convey  to  one  of  the  heirs  on  agreed  conditions  of  payment,  may 
have  a  verdict  conditioned  to  be  released  on  the  defendant's  com- 
pliance with  his  agreement."^®  Again,  in  an  action  of  ejectment 
to  recover  land  in  the  possession  of  a  purchaser  from  an  execu- 
tor selling  under  the  order  of  an  orphans'  court  for  the  payment 
of  debts,  the  court  will  allow  the  entry  of  a  conditional  judgment 
in  favor  of  the  plaintiff  to  be  released  and  vacated  if  the  de- 
fendant, within  a  reasonable  time,  will  file  in  court  a  receipt 
showing  that  he  has  paid  all  the  purchase  money  and  a  certified 
copy  of  the  records  showing  he  has  received  and  had  recorded 
a  deed  for  the  land  in  dispute  from  the  executor  and  pays  the 
costs  of  the  suit.''* 

If  the  plaintiff  is  unable  to  make  title,  in  pursuance  of  a  con- 
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ditional  verdict,  it  will  be  set  aside,  and  a  new  trial  granted  on 
payment  of  the  costs.*"  If  the  expiration  of  the  time  limited 
in  the  verdict  for  the  payment  of  the  purchase-money  falls  during 
the  pendency  of  a  writ  of  error,  the  supreme  court  will  allow  the 
same  period  from  the  affirmance  of  the  judgment.^"  But  the 
question,  whether  a  verdict  in  ejectment  should  have  been  con- 
ditional, providing  for  the  repayment  of  the  purchase-money, 
cannot  be  raised  in  the  appellate  court.^^'  But  a  rule  for  a  new 
trial  obtained  by  the  plaintiff  will  postpone  the  performance  of 
the  condition  attached  to  a  verdict  in  his  favor  until  the  dispo- 
sition of  the  rule."*" 

A  conditional  verdict  should  fix  the  time  of  payment,^*^  and 
when  payment  is  made  the  condition  is  extinguished.''*^  More- 
over the  verdict  ought  to  provide  for  a  sale  in  default  of  the  per- 
formance of  the  condition,''*^  but  it  cannot  be  made  to  operate  on 
any  other  land  than  that  embraced  in  the  contract.^**  If,  after 
a  verdict  and  judgment  in  favor  of  a  vendor  against  his  vendee, 
a  lien  creditor  of  the  defendant  in  order  to  prevent  the  destruc- 
tion of  his  lien  by  the  defendant's  failure  to  pay  the  purchase 
money  at  the  time  fixed  in  the  verdict,  pays  the  amount  into 
court  on  leave,  he  may  be  reimbursed  out  of  the  proceeds  of  a 
subsequent  judicial  sale  of  the  property.'*^ 

In  ejectment  for  the  purchase  money  a  conditional  judgment 
will  protect  the  respective  rights  and  equities  of  the  parties."*® 
On  a  verdict  for  plaintiff  conditioned  on  his  tendering  defendant 
a  sum  of  money  judgment  may  be  entered  before  tender,  but 
execution  cannot  issue  without  leave  of  court  or  compliance  with 
the  condition."'^  If  time  be  an  essential  element  in  the  condition, 
for  example,  the  payment  of  money,  it  cannot  be  extended  either 
by  court  or  counsel."'*    And  the  lapse  of  a  long  period  of  time 
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in  enforcing  the  condition,  will  warrant  the  inference  that  the 
defendant  has  complied  with  it.°*^  Furthermore,  a  condition  to 
pay  the  purchase-money  cannot  be  impeached  by  a  purchaser  at 
a  subsequent  sheriff's  sale  of  the  property  under  execution 
against  the  vendee  if  there  is  no  fraud.''" 

Defendants  in  an  ejectment  who  rely  on  an  invalid  deed  from 
a  wife  to  a  husband  are  not  entitled  to  have  a  conditional  ver- 
dict rendered  to  cover  the  amount  of  their  improvements.^'^ 

32.  Bill  in  equity  may  be  required  to  enforce  it.(u) 

The  conditional  verdict  is  usually  an  effective  method  of  en- 
forcing the  rights  of  the  parties.  The  verdict  is  so  moulded  and 
conditioned  as  to  effect  the  desired  purpose.  Occasionally  it  is 
needful  to  resort  to  equity  as  an  ancillary  or. supplementary  pro- 
cess ;  to  compel  the  execution  of  a  deed,  especially  when  the  ver- 
dict rendered  does  not  clearly  disclose  what  should  be  done. 
Formerly,  as  explained  by  Justice  Dean,  this  was  done  on  rule. 
As  verdicts  were  often  so  general  in  their  terms  that  the  nature 
of  the  proceeding  was  not  disclosed,  and  "as  a  second  ejectment 
would  not  lie,  if  the  first  were  an  equitable  one,  it  was  but  jus- 
tice to  the  holder  of  the  legal  title,  before  compelling  him  to 
execute  a  conveyance  of  it,  that  he  should  have  his  case  re- 
viewed ;  hence  it  was  decided  that  a  mere  order  at  the  foot  of  a 
rule  on  him  to  show  cause  was  not  enforceable  on  the  law  side 
of  the  court.  While  that  side  of  the  court  can  turn  the  equitable 
owner  out  of  possession  if  he  do  not  comply  with  the  condi- 
tions, it  cannot  compel  the  owner  of  the  legal  title  to  perform  the 
condition  on  his  part,  the  execution  and  delivery  of  a  deed."°°^ 
Hence  "the  plaintiff  below,  if  entitled  to  the  possession  of  the 
title  papers,  and  to  a  conveyance  of  the  legal  title,  is  not  without 
remedy.     He  may  file  a  bill  in  equity  for  that  purpose. "'°' 

33.  Judgments,  (v) 

Judgment  may  be  entered  as  in  other  cases  against  a  defendant 
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V.  Douthitt,  6  Pa.  414.    See  McCoy  v.  Niblick,  221  Pa.  123. 
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who  appears,  pleads,  and  a  verdict  passes  against  him.  By  the 
judgment  in  ejectment,  after  verdict  for  the  plaintiff,  he  is  en- 
titled to  possession  of  the  lands  recovered  by  the  verdict,  but  it 
does  not  confer  any  title  thereto,  except  such  as  he  previously 
had.  If,  therefore,  he  have  a  freehold  interest  in  them,  he  is  in 
as  a  freeholder ;  if  he  have  a  chattel  interest,  he  is  in  as  a  termor ; 
and  if  he  have  no  title  at  all,  he  is  in  as  a  trespasser,  and  is  liable 
to  account  for  the  profits  to  the  legal  owner,  without  any  re-entry 
on  his  part.®"*  Since,  however,  the  claimant  has  a  mere  pos- 
session given  to  him  by  the  judgment,  it  may  be  asked  how  he  can 
become  seised  according  to  his  title,  if  he  have  more  than  a  chattel 
interest  in  the  land?  This  is  effected  by  a  fiction.  It  is  a  rule 
of  law,  that  when  a  man  having  a  title  to  an  estate  comes  into 
possession  of  it  by  lawful  means,  he  shall  be  in  possession  ac- 
cording to  his  title ;  and,  therefore,  when  once  possession  is  given 
by  the  sheriff,  the  possession  and  the  title  are  said  to  unite,  and 
the  plaintiff  holds  the  lands  according  to  the  nature  of  his  interest 
in  them.®"^ 

As  the  judgment  is  grounded  on  the  verdict,  it  ought  not  to  be 
entered  up  for  more  land,  or  for  different  parcels,  than  the  de- 
fendant was  found  guilty  of  by  the  verdict,  though  a  variance 
between  the  verdict  and  judgment  occasioned  by  the  misprision 
or  default  of  the  clerk  in  entering  the  judgment,  is  not  fatal,  but 
may  be  amended  by  the  court,  even  after  a  writ  of  error 
brought.'"^  So,  after  judgment  and  execution  executed,  after 
the  expiration  of  the  term  laid  in  the  declaration,  the  court  will 
permit  the  term  to  be  enlarged  by  the  defendant  in  error,  on  pay- 
ing the  costs  of  the  writ  of  error.^'^  After  judgment,  every  pos- 
sible intendment  is  made  in  favor  of  the  claimant;  and  if  the 
title  declared  on  can,  by  any  means,  be  supposed  to  exist  con- 
sistently with  the  judgment,  such  judgment  will  be  supported.^'* 
In  our  practice,  the  entry  of  judgment  is  informal;  if  for  the 
plaintiff,  for  the  whole  premises  claimed,  the  verdict  and  judg- 
ment are  general ;  if  for  a  part  only,  the  portion  recovered  is 
shortly  specified  in  the  verdict,  and  for  the  residue,  the  finding  is 
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for  the  defendant.'"*  Our  peculiar  practice,  which,  in  other 
cases,  makes  a  judgment  of  revival  a  judgment  of  recovery,  and 
not  an  award  of  execution  merely,  has  not  been  extended  to  a 
scire  facias  on  a  judgment  in  ejectment,  nor  could  it  be,  for  the 
original  judgment  is  not  for  money  but  for  land.*""  When  eject- 
ment is  served  on  a  tenant  who  omits  to  notify  his  landlord  to 
appear,  judgment  by  default  will  be  opened,  and  the  landlord  let 
in  to  contest  the  title. ""^ 

By  rule  of  court  providing  for  entry  of  judgment  on  the  de- 
fendant's failure  to  file  an  abstract  of  title,  as  required  by  statute, 
the  plaintiff  cannot  enter  judgment  unless  his  own  abstract  ex- 
hibits a  prima  facie  case.'"^  And  if  a  judgment  has  been  entered 
for  failure  to  file  an  abstract  of  title  within  the  time  required  by 
the  rules  of  court  and  there  had  been  an  understanding  between 
counsel  for  an  extension  of  time,  the  court  has  no  power  to  strike 
off  the  judgment  but  may  order  it  to  be  opened.*"' 

When  a  leasel  shows  on  its  face  that  its  term  has  expired, 
an  affidavit  or  affirmative  proof  of  the  ending  of  the  term  is  not 
needful  to  authorize  an  entry  of  an  amicable  action  of  ejectment 
and  confession  of  judgment  by  virtue  of  the  power  therein.*"* 

No  second  judgment  can  be  entered  under  an  ejectment  clause 
in  a  lease,  even  though  the  first  judgment  may  have  been  prema- 
turely entered.*""  "In  legal  effect  there  is  no  difference  between 
the  entry  of  judgment  on  warrant  of  attorney  for  a  debt  and  an 
entry  of  judgment  in  ejectment."*"* 

If  a  plaintiff  in  ejectment  dies  after  recovering  a  judgment,  his 
heirs  may  sue  out  a  sci.  fa.  on  the  judgment.*"**  In  a  sci.  fa.  on  a 
judgment,  in  ejectment  the  defendant  will  not  be  permitted  to 
show  a  fact  which  would  have  been  an  answer  to  the  action  in 
which  the  judgment  was  obtained  and  thereby  in  effect  retry  the 
original  controversy.*'*'' 
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34.    Costs,  (w) 

The  costs  follow  the  judgment,  as  in  other  cases ;  they  are 
given  by  the  statute  of  Gloucester,  in  all  cases  where  a  plaintiff 
recovers  damages ;  and  by  a  subsequent  statute,  4  Jac.  I.,  c.  3,  the 
defendant  shall  recover  his  costs,  in  all  cases  where  the  plaintiff 
would  have  been  entitled  to  them,  if  he  had  been  successful  in  the 
action.  In  ejectment  by  cestui  que  trust  against  trustee,  the  serv- 
ice of  the  writ  is  a  sufficient  demand;  if  the  defendant  would 
avoid  a  judgment  for  costs,  he  should  disclaim.*"^  If,  however, 
the  defendant  disclaim  as  to  all  but  one  undivided  fourth  part 
of  the  land,  and  the  plaintiff  go  to  trial,  and  recover  only  three- 
fourths  thereof,  the  defendant  is  entitled  to  his  costs,  subse- 
quently to  the  disclaimer.®"^  If  the  jury  find  for  the  plaintiff, 
they  cannot  impose  any  part  of  the  costs  upon  him ;  if  entitled  to 
recover  at  all,  he  is  entitled  to  full  costs  f^  so,  a  conditional  ver- 
dict carries  costs.®^"  A  defendant  who  disclaims,  and  is  not 
proved  to  be  in  possession,  is  entitled  to  a  verdict  and  costs  ;®^^ 
so,  also,  is  one  of  several  defendants,  who  disproves  the  fact  of 
possession. *^^  And  if  the  defendant  take  defence  as  to  part  only 
of  the  premises  claimed  in  the  writ,  and  disclaim  as  to  the  resi- 
due, filing  a  particular  description  of  the  part  claimed,  the  plain- 
tiff is  not  entitled  to  costs,  if  he  recover  no  more  than  the  part 
excluded  by  the  description.'^^  But  if  the  plaintiff  include  in 
his  writ  more  land  than  the  defendant  claims,  and  there  be  no 
disclaimer  or  surrender,  until  the  trial,  the  plaintiff  is  entitled  to 
recover  costs,  whatever  the  result  as  to  the  contested  part  of  the 
land.*^*  A  bill  for  the  services  of  a  surveyor,  appointed  by  the 
court,  cannot  be  taxed,  as  part  of  the  costs,  against  the  losing 
party.'^' 

If  the  plaintiff  recover  any  part  of  the  land  claimed  by  him, 
not  disclaimed,  he  recovers  costs  regardless  of  the  result  as  to 
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the  contested  part  of  the  land.®^®  But  if  the  defendant  disclaim 
one-quarter  and  the  plaintiff  recovers  only  three-quarters,  the  de- 
fendant is  entitled  to  his  costs  subsequent  to  the  disclaimer.*^' 
The  plaintiff  is  entitled  to  full  costs  in  the  absence  of  a  dis- 
claimer.'^*  On  the  defendant's  filing  a  disclaimer  the  plaintiff 
may  either  take  judgment,  or  contest  its  truth,  and,  if  successful 
is  awarded  costs;  if  not,  they  are  awarded  to  the  defendant.""^" 
T"he  jury  cannot  find  for  the  plaintiff  and  give  costs  to  the  de- 
fendant ;  but  the  plaintiff  over  is  nonsuited  and  the  other  obtains 
a  verdict,  the  successful  plaintiff  may  be  awarded  judgment  and 
costs,  and  the  defendant  may  be  awarded  costs  against  the  plain- 
tiff who  was  nonsuited.'^*^  If  the  defendants  sever,  the  plain- 
tiff has  a  right  to  costs  only  of  the  defendant  against  whom  he 
recovers  judgment,  and  not  from  him  for  witness  costs  of  those 
who  were  examined  only  as  to  the  other  defendants.*^^  If  the 
defendant  quits  the  land  after  the  service  of  the  writ,  the  plain- 
tiff may  obtain  judgement  just  the  same  and  consequently  may 
have  his  costs.®^^  More  generally  if,  when  the  writ  was  served, 
it  is  proved  that  the  defendant  was  in  possession,  the  plaintiff's 
right  to  proceed  against  him  for  costs  is  unquestioned  even 
though  he  claim  no  title.*^*  And  if  the  plaintiff's  title  be  divested 
by  a  sheriff's  sale,  after  bringing  a  suit,  he  may  have  judgment 
for  nominal  damages  and  costs.®^''  Likewise  in  ejectment  by  a 
vendor  to  compel  specific  performance,  if  the  vendee  pays  the 
purchase-money  into  court  the  plaintiff  is  entitled  to  a  verdict 
for  nominal  damages  and  costs.*^*  A  plaintiff  in  ejectment,  on 
appeal  from  an  award  of  arbitration,  who  recovers  a  verdict  less 
favorable  to  him  than  the  award,  is  not  entitled  to  recover  his 
costs  which  accrued  subsequently  to  the  appeal,  nor  can  the  de- 
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fendant  who  took  the  appeal  recover  back  the  costs  expended  by 
him  in  taking  it.*^'  A  successful  plaintiff  who  is  allowed  by  the 
supreme  court  to  amend  his  praecipe  may  be  required  to  pay 
costs  as  a  condition  of  affirming  the  judgment.'^*  And  if  the 
court  sets  aside  a  judgment  entered  by  confession  on  a  warrant 
in  a  lease,  on  the  payment  of  the  rent,  the  defendant  is  not  enti- 
tled to  costs,  there  being  no  final  judgment.'^'  One  who  inter- 
venes as  a  defendant  is  liable  for  the  costs  on  a  verdict  and 
judgment  against  him.*°° 

On  the  failure  of  a  defendant  in  ejectment  to  pay  costs  on  a 
judgment  against  him,  he  may  be  arrested  on  a  capias  ad  satis- 
faciendum as  his  obligation  to  pay  does  not  arise  from  con- 
tract.^'^  In  an  amicable  action  of  ejectment  if  the  breach  of  the 
lease  consists  only  in  subletting  by  the  tenant  without  the  land- 
lord's consent,  the  costs  are  a  species  of  damages  and  a  capias  for 
their  collection  will  not  lie  against  the  tenant.'*^ 

The  costs  paid  by  the  plaintiff  will  not  in  an  action  of  eject- 
ment be  set  off  against  the  sum  found  by  the  verdict  to  be  paid 
by  the  plaintiff  to  the  defendant  for  his  improvements.^^' 

35.    Execution,  (x) 

On  a  verdict  and  judgment  in  favor  of  the  plaintiff,  an  execu- 
tion is  unnecessary,  if  he  can  enter  peaceably,  and  take  posses- 
sion.*'* Otherwise,  he  must  sue  out  a  writ  of  habere  facias  pos- 
sessionem, or,  as  it  s  commonly  called,  a  writ  of  possession ;  and 
he  may  have  a  clause  of  fieri  facias,  or  capias  ad  satisfaciendum, 
for  his  costs,  in  the  same  writ;  or  he  may  issue  a  separate  writ 
for  his  costs ;  but  the  former  is  the  usual  practice.  The  writ  of 
habere  facias  is  directed  to  the  sheriff  of  the  proper  county,  and, 
after  reciting  the  judgment,  commands  him  "that  justly  and  with- 
out delay  the  aforesaid  A.  B.  (the  plaintiff),  his  possession  of 
and  in  the  premises  aforesaid,  with  the  appurtenances,  you  cause 
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to  have,  and  how  you  shall  have  executed  this  writ,  make  known 
to  our  judges  at,  &c."  The  execution  is  tested,  signed  and  made 
returnable  on  a  general  return-day,  as  in  other  cases. 

As  the  writ  only  refers  to  the  premises  mentioned  in  the  dec- 
laration, which  is  sometimes  too  general  to  serve  as  a  direction  to 
the  sheriff,  it  is  the  practice  for  the  plaintiff,  at  his  own  peril,  to 
point  out  to  the  sheriff  the  premises  whereof  he  is  to  give  him 
possession,  and  if  he  take  more  than  he  has  recovered  in  the 
action,  the  court  will  interfere  in  a  summary  manner,  and  com- 
pel him  to  make  restitution.'^"  So,  where  the  plaintiff  in  eject- 
ment, as  tenant  in  common,  recovered  possession  of  five-eighths 
of  a  cottage,  with  the  appurtenances,  and  a  writ  of  possession 
was  executed  by  the  sheriff,  who  turned  the  tenant  out  of  pos- 
session of  the  whole,  and  locked  up  the  door,  a  rule  was  made 
upon  the  sheriff  and  the  plaintiff,  to  restore  the  tenant  to  pos- 
session of  three-eighth  parts  of  the  premises;  otherwise,  he 
would  be  obliged  to  bring  another  ejectment  for  the  same.'" 
The  court  will  also,  if  circumstances  require,  interfere  before  the 
execution  of  the  writ,  and  restrain  the  plaintiff  from  taking  pos- 
session of  more  than  he  is  entitled  to  f"  so,  where  the  jury  give 
a  general  verdict  for  the  plaintiff  in  ejectment,  but  he  shows  title 
only  to  a  moiety  of  the  premises,  the  court  will  not  set  aside  the 
verdict,  but  will  order  him  to  take  possession  of  the  moiety 
only.'''  And  if  the  plaintiff  is  bound  in  equity  to  make  title  to 
the  defendant,  for  a  part  of  the  premises,  the  court  will  do  the 
defendant  justice,  by  staying  the  execution  on  the  judgment, 
until  the  title  is  secured.'"  No  tenant  who  was  in  possession 
anterior  to  the  commencement  of  an  ejectment,  can  be  dispos- 
sessed upon  a  judgment  and  writ  of  possession  to  which  he  is 
not  a  party;  and  if  a  tenant,  whose  possession  is  distinct  from 
that  for  which  the  action  was  brought,  be  turned  out,  he  may 
have  a  writ  of  restitution.'*" 

Under  this  writ,  the  sheriff  or  his  deputy  delivers  to  the  plain- 
tiff possession  of  the  premises  recovered;  and,  as  the  words  of 
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the  writ  are,  "that  he  cause  him  to  have  possession,  &c.,"  there 
must  be  a  full  and  actual  possession  given  by  the  sheriff,  and  con- 
sequently, all  power  necessary  for  this  end  must  be  given  him; 
therefore,  he  may  call  the  posse  comitatus  to  his  aid,  and  if  the 
recovery  be  of  a  house,  the  sheriff  may  justify  breaking  open  a 
door,  if  he  be  denied  entrance  by  the  tenant,  because  the  writ 
cannot  be  otherwise  executed ;  but  he  ought  to  signify  the  cause 
of  his  coming,  and  request  that  the  doors  may  be  opened  f*^  and 
after  he  has  got  admission,  he  may  remove  all  persons,  goods,  &c., 
from  off  the  premises,  before  he  gives  possession.  If  there  be 
several  tenements,  in  possession  of  several  tenants,  he  must  give 
possession  of  them  separately,  by  turning  out  the  tenants  f"  for 
the  delivery  of  one  messuage  or  parcel  of  land,  in  the  name  of 
all,  is  not,  in  that  case,  a  good  execution  of  the  writ ;  because  the 
possession  of  one  tenant  is  not  the  possession  of  the  other,  each 
having  a  several  possession.  But,  it  seems,  that  if  all  the  mes- 
suages or  lands  were  in  the  occupation  of  one  tenant,  it  is  sufifi- 
cient,  to  give  possession  of  one  messuage  or  parcel  of  land  in  the 
name  of  all ;  and  this,  indeed,  seems  to  be  the  safest  way  for  the 
sheriff,  because  he  executes  the  writ  at  his  peril;  and,  therefore, 
if  he  give  possession  of  any  messuages  or  land  not  recovered,  and 
not  included  in  the  habere  facias  possessionem,  he  is  a  tres- 
passer.*^^ But  the  surest  way  is  said  to  be,  for  the  sheriff  to 
remove  all  tenants  out  of  each  house,  or  parcel  of  land,  and  when 
the  possession  is  quitted,  to  deliver  it  to  the  plaintiff;  for  if  the 
sheriff  turn  out  all  the  persons  he  can  find  in  the  house,  and  give 
the  plaintiff,  as  he  thinks,  quiet  possession,  and  after  the  sheriff 
is  gone,  there  appear  to  be  some  persons  lurking  in  the  house,  this 
is  no  good  execution,  and  the  plaintiff  may  have  a  writ  of  habere 
facias.®**  On  a  recovery  of  land,  being  part  of  a  highway,  the 
sheriff  should  deliver  possession  subject  to  the  right  of  passage 
over  it.®*^ 

a.    When  attachment  will  be  granted  in  executing  the  writ. 

If  the  officer  be  disturbed  in  the  execution  of  the  writ,  the 
court,  on  an  affidavit,  will  grant  an  attachment  against  the  party, 
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whether  he  be  the  defendant  or  a  stranger;  because,  the  writ  is 
the  process  of  the  court,  and  any  disturbance  given  to  the  execu- 
tion of  it,  is  a  contempt  of  the  authority  of  the  court  from  whence 
it  issues,  and  as  such,  will  be  punished  by  them  f*^  and  the  proc- 
ess is  not  understood  to  be  executed,  nor  the  execution  com- 
plete, until  the  sheriff  and  officer  are  gone,  and  the  plaintiff  left 
in  quiet  possession. °*'  Formerly,  if  the  writ  was  returned  by  the 
sheriff,  though  not  filed,  it  seems,  no  new  habere  facias  could 
issue;  because,  when  the  return  was  made,  it  became  a  record 
which  the  court  was  entitled  to.  This  mischief  has,  however, 
been  remedied  by  the  act  of  1834,**'  which,  after  reciting  that 
inconvenience  frequently  occurs  to  plaintiffs  in  ejectment  from 
the  re-entry  of  the  defendants,  or  persons  claiming  under  them, 
on  the  lands  recovered,  after  the  execution  and  return  of  the 
writ  of  habere  facias  possessionem,  and  that  the  plaintiffs  are 
obliged  to  resort  to  a  new  ejectment,  and  that  it  is  proper  to  ren- 
der recoveries  in  ejectment  more  effectual,  declares,  that  it  shall 
be  the  duty  of  the  court,  in  which  a  judgment  in  ejectment  shall 
be  recovered,  on  the  application  of  the  plaintiff,  his  agent  or 
attorney,  and  on  cause  shown,  to  award  alias  and  pluries  writs  of 
habere  facias  possessionem,  from  time  to  time,  notwithstanding 
any  or  all  preceding  writs  may  have  been  returned  executed ;  and 
the  additional  costs  shall  be  taxed  and  collected  in  the  usual 
manner;  provided,  that  such  application  be  made,  within  three 
years  after  the  return-day  of  the  preceding  writ. 

b.    What  plaintiff  may   do   when   turned   out   of  possession  by  a 
stranger. 

Where  a  stranger  turns  the  plaintiff  out  of  possession,  after 
execution  fully  executed,  the  plaintiff  is  put  to  a  new  action,  or 
an  indictment  for  a  forcibly  entry,  when  the  force  will  be  pun- 
ished. The  reason  is,  that  the  title  was  never  tried  between  the 
plaintiff  and  the  stranger,  who  may  claim  the  land  by  title  para- 
mount to  that  of  the  plaintiff,  or  he  may  come  in  under  him ;  and 
then  the  recovery  and  execution  in  the  former  action  ought  not 
to  hinder  the  stranger  from  keeping  that  possession  which  he  may 
have  a  right  to.  If  the  law  were  otherwise,  the  plaintiff  might, 
by  virtue  of  a  new  habere  facias,  turn  out  even  his  own  tenants, 

646  Kingsdale  v.  Mann,  6  Mod.  27. 

647  Anonymous,  6  Mod.  113 ;  Griffeth  v.  Dobson,  3  P.  &  W.  228. 

648  Act  I  February,  1834,  P.  L.  26,  2  Purd.  §27,  p.  1302. 


Ejectment,  Re-entry  and  Mesne  Profits.        2469 

who  came  in  after  the  execution  executed,  whereas,  the  pos- 
session was  given  him  only  against  the  defendant  in  the  action, 
and  not  against  others,  who  were  not  parties  to  the  suit.°*°  On 
the  other  hand,  if,  after  the  sheriff  has  delivered  to  the  plaintiff 
the  proportion  that  he  has  recovered  in  ejectment,  and  after  the 
return-day  of  the  writ,  the  plaintiff  oust  the  defendant  of  the 
whole,  the  court  will  not  restore  the  latter  in  a  summary  way, 
though  it  might  be  otherwise,  if  there  were  an  actual  ouster  be- 
fore the  return-day.®'*°  Nor,  after  judgment  in  ejectment  for 
non-payment  of  rent,  and  possession  delivered,  will  the  court  re- 
store possession  summarily,  upon  a  tender  of  the  rent  due.°'^ 

c.  Delay  in  executing  writ  by  agreement. 

A  defendant  having  confessed  judgment  in  an  ejectment  to 
enforce  the  payment  of  purchase-money,  to  be  released  on  pay- 
ment of  the  money,  in  two  instalments,  the  plaintiff  assigned  that 
last  falling  due,  before  either  was  due,  and  it  was  held,  that  after 
that  assignment,  he  had  no  right  to  take  out  an  habere  facias, 
before  the  last  installment  was  due.°°^  Where  a  period  of  four 
months  was  fixed  upon  in  the  verdict  for  payment  by  the  defend- 
ant, and  judgment  was  not  entered  thereon,  until  the  expiration 
of  the  four  months,  an  execution  issued  immediately  after  the 
judgment  became  absolute,  was  held  not  premature.""' 

d.  Execution  of  writ  for  undivided  part. 

When  the  recovery  in  ejectment  is  of  an  undivided  part  of  the 
premises,  the  sheriff  must  put  the  plaintiff  into  actual  possession 
thereof  along  with  the  defendant ;  and  if,  after  being  so  put  into 
possession,  he  be  ousted  by  the  defendant,  he  may  have  an  alias 
habere  facias.""*  After  judgment  and  writ  of  habere  facias  is- 
sued, it  is  the  duty  of  the  sheriff,  to  execute  the  writ,  by  ejecting 
the  defendant  with  his  family,  and  the  wife  cannot  prevent  it,  by 
setting  up  title  in  herself,  as  it  was  the  duty  of  the  husband  to 
have  defended  his  possession  upon  her  title.""    If  the  sheriff,  on 
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the  habere  facias,  deliver  possession  of  the  wrong  tract  or  premi- 
ses, the  wrong  may  be  remedied  by  ejectment,  or  by  application 
to  the  court,  who  have  ample  power  to  do  the  defendant  jus- 
tice f"  if  the  plaintiff,  in  executing  his  writ,  take  land  for  which 
he  had  not  shown  title  in  the  ejectment,  the  defendant  is  always 
relieved  on  motion.*^'  After  the  lapse  of  five  years,  if  the  plain- 
tiff have  previously  neglected  to  sue  out  his  writ  of  possession,  he 
must  revive  the  judgment  by  scire  facias,  as  in  other  cases.*'*  A 
judgment  in  ejectment  for  the  term,  and  damages  and  costs, 
cannot  be  revived  by  scire  facias  against  the  heirs  alone ;  the  per- 
sonal representatives  must  be  made  defendants ;  nor  can  the  scire 
facias  issue  against  the  representatives  of  a  deceased  defendant, 
without  making  the  survivors  parties.*^'  Where  an  habere  facias 
had  issued  on  a  judgment  in  ejectment,  and  was  set  aside  because 
of  an  agreement  among  the  parties,  subsequently  to  the  judgment, 
and  inconsistent  with  the  execution  thereof,  an  award  of  resti- 
tution is  of  course.  Restitution  may  be  enforced  by  order  and 
attachment  for  contempt,  or  by  writ  of  restitution ;  but  the  latter 
mode  is  more  direct,  and  more  consistent  with  the  genius  of  our 
judicial  proceedings.**" 

e.    Whom  the  sheriff  can  not  put  out. 

Under  a  writ  of  hab.  fa.  the  sheriff  cannot  put  out  of  posses- 
sion persons  not  holding  under  the  defendant,  even  though  they 
came  into  possession  after  the  issuing  of  the  writ  of  ejectment**^ 
however  if  a  tenant  holds  under  the  defendant,  the  sheriff  can  put 
him  out,  but  his  return  should  set  forth  the  essential  facts.**" 
As  against  one  in  possession  not  a  party  to  the  suit,  a  writ  of 
habere  facias  possessionem  is  valid  only  when  he  enters  under  the 
defendant.**' 
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f.    Execution  of  writ  on  conditional  verdict. 

The  writ  of  habere  facias  can  only  be  issued,  on  a  conditional 
verdict  in  ejectment  to  compel  specific  performance,  by  leave  of 
court,  who  will  refuse  it,  except  when  it  appears  that  there  has 
been  a  compliance  with  the  verdict.®'*  Where  it  was  agreed  by 
the  conditional  verdict,  in  an  action  brought  to  compel  payment 
of  a  balance  of  purchase-money,  due  under  articles  of  agreement, 
that  on  failure  to  make  payment  on  the  times  fixed,  the  land 
should  be  sold,  under  direction  of  the  court,  and  the  money 
raised  be  applied  to  the  payment  of  the  amount  due,  and  the  land 
was  so  sold,  upon  such  failure,  for  less  than  the  balance  due  to 
the  plaintiff,  the  purchaser,  who  still  held  the  legal  title  to  the 
land,  was  held  entitled  to  a  writ  of  habere  facias  possessionem 
and  fieri  facias  for  costs.®'^ 

After  payment  to  the  plaintiff  of  the  amount  of  the  judgment 
on  a  conditional  judgment,  he  has  no  right  to  a  writ  of  posses- 
sion.°°'  Nor  does  an  assignment  of  the  judgment  to  another  by 
the  plaintiff  alter  the  case  nor  the  subsequent  renewal  of  the 
judgment.'®^  The  issuing  of  such  a  writ  therefore  subsequent  to 
the  payment  of  the  judgment  is  irregular. ***  And  if  costs  are 
not  a  specific  part  of  a  conditional  verdict,  the  mere  fact  that 
costs  alone  have  not  been  paid  after  payment  of  the  amount  of 
the  conditional  verdict,  will  not  authorize  the  issuing  of  a  writ  of 
possession."*^  After  a  verdict  conditioned  on  the  payment  of  a 
specified  sum  to  the  plaintiffs,  a  judge  at  chambers  may  make  an 
order  for  the  payment  of  the  money  into  court  to  await  the  filing 
of  the  deed.  And  after  its  payment  a  hab.  fa.  issued  on  the 
plaintiff's  failure  to  pay  within  the  time  limited,  will  be  set 
aside."" 

g.    In  amicable  ejectment. 

A  judgment  in  an  amicable  action  of  ejectment  is  good  against 
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the  defendant  and  all  who  claim  under,  or  lease  from  him,*'^  but 
is  not  good  against  one  in  possession  claiming  by  paramount  title 
to  the  defendant.^'^  If  a  vendee  under  articles  confesses  judg- 
ment in  amicable  ejectment,  agreeing  that  the  affidavit  of  the 
plaintiff  shall  be  evidence  of  default  in  payment  of  installments, 
and  shall  entitle  the  plaintiff  to  issue  a  writ  of  hab.  fa.  at  once, 
the  judgment  is  absolute  and  the  writ  may  issue  without  leave 
of  court.*"  And  if  a  writ  of  error  be  waived  in  a  confession  of 
judgment,  the  court  may,  notwithstanding  the  pendency  of  the 
writ  of  error,  order  the  sheriff  to  proceed  with  an  hab.  fa.®'* 

After  a  judgment  in  an  amicable  action  of  ejectment  under  a 
lease,  the  sheriff  will  be  ordered  to  proceed  to  execute  the  writ 
of  habere  possessionem  in  favor  of  the  plaintiff,  although  a  third 
person  intervenes  by  an  answer  to  a  rule  on  the  sheriff  to  pro- 
ceed, and  avers  that  the  defendant  was  not  in  possession  and 
that  the  claimant  had  been  in  possession  in  her  own  right  prior 
to  the  execution  of  the  lease,  and  that  she  did  not  claim  under 
the  defendant  or  other  one  claiming  under  him.*'°  Again,  if  the 
ejectment  clause  in  a  lease  states  that  upon  failure  to  pay  rent 
or  remove  from  the  premises  at  the  termination  of  the  lease,  any 
attorney  may  confess  judgment  and  authorize  the  immediate  is- 
suing of  a  hab.  fa.  with  clause  of  fi.  fa.  for  rent  due  and  costs  of 
suit  to  be  released  upon  payment  of  rent  due  costs  and  attorney's 
commissions  within  five  days  from  the  confession  of  judgment, 
the  landlord  may,  on  the  termination  of  the  lease,  execute  the 
hab.  fa.  without  waiting  five  days  for  the  payment  of  the  rent, 
and  not  release,  the  judgment  on  payment  of  the  rent  and  costs 
within  that  time.*'"  Though  a  writ  of  hab.  fa.  should  not  issue 
without  notice,  this  may  be  given  before  execution.*'' 

Where  a  judgment  in  ejectment  has  been  wrongfully  entered 
under  an  amicable  action  and  confession,  and  thereafter  an  eject- 
ment by  the  defendant  has  been  decided  in  the  plaintiff's  favor 
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not  on  the  merits,  but  on  the  ground  of  the  previous  confessed 
judgment,  and  he  is  put  in  possession,  and  subsequently  the  de- 
fendant has  the  confessed  judgment  opened,  the  defendant  is 
entitled  to  have  the  issue  framed  under  the  rule  to  open,  tried 
on  its  merits,  without  respect  to  the  second  judgment  in  eject- 
ment.*^* 

h.    Seizure  of  personal  property. 

Personal  property  cannot  be  subjected  to  a  lien  except  by  exe- 
cution. It  cannot  be  seized  under  a  writ  of  habere  facias  pos- 
sessionem and  delivered  to  the  plaintiff  in  the  writ.  When  a 
judgment  is  confessed  under  an  ejectment  clause  in  a  lease  and  in 
the  confession,  reference  is  made  to  certain  personal  property, 
and  subsequently  on  a  return  to  a  writ  of  habere  facias  possess- 
ionem the  sheriff  includes  such  personal  property  in  his  return, 
the  defendant  in  the  execution  and  his  trustee  in  bankruptcy 
have  no  standing  to  have  the  judgment  opened,  and  the  writ  set 
aside  as  to  the  personal  property.  In  such  a  case  the  confession 
of  judgment  and  the  service  of  a  writ  were  ineffectual  to  pass 
title  to  the  personal  property.  The  defendant's  remedy  is  by 
a  common  law  action,  which  is  unaffected  by  anything  that  the 
plaintiff  may  have  done  in  the  ejectment  proceedings.*^* 

i.    Restitution,  (y) 

If  a  hab.  fa.  is  set  aside  by  agreement  of  the  parties  after 
judgment,  an  award  of  restitution  is  of  course,  which  may  be 
enforced,  either  by  attachment  or  writ  of  restitution.**"  Also, 
if  a  judgment  be  opened,  after  the  execution  of  a  hab.  fa.,  a 
writ  of  restitution  will  be  awarded.**^  And  if  the  plaintiff,  during 
the  term  in  which  the  writ  issued,  irregularly  takes  judgment  by 
default  against  the  defendant  for  want  of  a  plea  and  answer,  and 
on  the  judgment  issues  an  hab.  fa.,  and  is  given  possession,  the 
common  pleas  in  striking  off  the  judgment  should  award  a  writ 
of  restitution  ;*'^  but  a  writ  of  restitution  is  unnecessary  under  an 
order  setting  aside  a  writ  of  hab.  fa.  if  the  tenant  in  possession 
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has  not  been  disturbed.**^A  party  who  recovers  a  judgment  con- 
ditional on  a  money  payment,  and  who  obtains  possession  and 
then  complains  of  non-compliance  with  the  condition,  can  apply 
for  a  writ  of  restitution.*^*  And  if  a  judgment  is  rendered 
against  a  vendee,  who  has  paid  nearly  all  the  purchase  money,  on 
a  warrant  of  attorney  for  a  breach  of  the  condition,  when  de- 
fendants aver  failure  of  title  to  a  part  of  the  land  the  judgment 
may  be  opened  and  restitution  may  be  made.**°- 

36.  Stay  of  execution. 

A  court,  as  we  have  seen**®  will  grant  a  stay  of  execution  on 
some  occasions  against  a  defendant  for  the  purpose  of  giving 
him  an  opportunity  to  comply  with  the  conditions  of  an  amicable 
judgment.**'  Thus  in  a  judgment  confessed  by  a  married 
woman  execution  thereon  will  be  stayed  on  a  motion  by  her  hus- 
band, who  was  not  a  party  to  the  ejectment,  until  his  rights  can 
be  decided.*** 

Again,  if  a  railroad  company  begins  the  construction  of  its 
road  relying  on  the  grant  of  a  right  of  way  from  an  alleged 
owner,  and  is  prevented  by  a  subsequent  grantee  of  the  real 
owner  through  an  action  of  ejectment,  in  which  the  supreme 
court  affirms  the  judgment,  it  will  order  the  execution  to  be 
stayed  for  a  sufficient  time  to  enable  the  company  to  condemn  the 
right  of  way  under  the  power  of  eminent  domain.**" 

37.  When  equity  will  relieve. 

When,  if  ever,  will  equity  relieve?  If  there  has  been  a  hear- 
ing on  a  rule  based  on  equitable  grounds  to  restrain  proceedings 
under  a  judgment  in  ejectment,  and  the  rule  has  been  discharged, 
a  bill  in  equity  will  not  be  entertained  on  the  same  grounds.*"" 
Likewise  after  the  supreme  court  has  rendered  a  judgment 
awarding  possession  to  the  landlord's  testator,  in  proceedings 
under  the  landlord  and  tenant  act,  against  an  overholding  tenant, 
an  injunction  restraining  the  execution  of  a  writ  of  possession 

683  Coughanour  v.  Bloodgood,  27  Pa.  285. 

684  Wall  V.  Stone,  3  Lack.  L.  N.  314. 
68s    Buchanan  v.  Banks,  192  Pa.  516. 

686  Chap.  19,  IV,  p.  1447- 

687  Wheeling,  Pittsburgh  &  Bait.  R.  Co.  v.  Worrell,  122  Pa.  613.     > 

688  McMonegal  v.  Featherston,  3  Kulp  507. 

689  Richards  v.  Buffalo,  N.  Y.  &  Phila.  R.  Co.,  137  Pa.  524. 

690  Gordonier's  Appeal,  89  Pa.  528. 


Ejectment,  Re-entry  and  Mesne  Profits.        2475 

will  not  issue.*'^  An  alias  execution  cannot  issue,  after  an 
amendment,  unless  the  defendant  receives  notice  of  the  applica- 
tion to  amend.*'^  But  a  pluries  writ  of  hab.  fa.  will  be  awarded 
where,  after  execution  of  the  alias,  the  defendant  has  re-entered 
and  the  plaintiff,  within  three  years,  files  his  petition.*^^ 

38.  Striking  o&  and  quashing  judgment. (z) 

Sometimes  a  judgment  is  stricken  off.®*"*  Thus  a  judgment  in 
ejectment  entered  against  a  tenant  on  a  warrant  of  attorney  for 
breach  of  a  condition  of  the  lease  will  be  stricken  off  if  the  de- 
fendant has  had  no  opportunity  to  be  heard  on  the  question  of 
breach."^^  If  a  lease  contains  a  provision  to  the  effect  that  a 
judgment  may  be  confessed  for  arrearages  of  rent  against  a 
lessee  or  his  sub-tenant,  which  is  not  signed  by  the  latter,  he  is 
not  bound  thereby  and  a  judgment  therefore  entered  against  him 
will  be  stricken  off.*^^  But  when  counsel  confesses  judgment 
under  a  warrant  of  attorney  in  a  lease  between  the  parties,  which 
is  regular  on  its  face,  a  rule  to  show  cause  why  it  should  not  be 
struck  off  should  be  discharged,  for  the  proper  way  of  proceed- 
ing is  by  a  rule  to  open.*^' 

A  writ  of  ejectment  should  not  be  quashed  on  the  ground  set 
up  in  the  afifidavit  of  the  defendant  that  there  had  been  an  adjudi- 
cation of  the  rights  of  the  parties  in  an  equity  suit.^'* 

39.  Opening  judgment,  (aa) 

Sometimes  a  judgment  in  ejectment  is  opened.  But  if  a  judg- 
ment is  entered  under  an  ejectment  clause  in  a  lease  containing  a 
covenant  on  the  part  of  the  tenant  not  to  take  a  rule  to  open  the 
judgment,  the  covenant  is  binding  on  a  subtenant,  nor  can  a 

z    5  Vale  14181. 
aa    ig  Vale  14052. 

691  "Fox  V.  Watts,  I  Camp.  81. 

692  Duff  V.  Patterson,  173  Pa.  153. 

693  Philadelphia  v.  Hood,  3  Super.  Ct.  373. 

694  See  Chap.  26,  §10,  Vol.  2,  p.  1093- 

69s    Secor  V.  Shippey,  7  C.  C.  555;  Stout  Coal  Co.  v.  O'Donnel,  i  Wil. 
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696  Stewart  v.  Lawson,  181  Pa.  549. 

697  Dikeman  v.  Butterfield,  135  Pa.  236. 

698  Bruner  v.  Finley,  211  Pa.  74. 
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stranger  attack  the  judgment."'^  Nor  will  a  judgment  on  a  min- 
ing lease  providing  for  the  payment  of  royalties  be  opened  if 
the  lessees  were  in  default  in  paying  them.'"'"  Nor  will  a  judg- 
ment entered  against  the  lessee  in  an  amicable  ejectment  be 
opened  which  only  partially  denies  an  alleged  breach  of  a  condi- 
tion in  the  lease. '"^  In  an  equitable  ejectment  to  enforce  the 
payment  of  purchase-money,  a  judgment  for  want  of  appear- 
ance will  not  be  opened  because  no  time  is  fixed  for  payment.'"" 

A  vendor  of  land  brought  an  action  of  ejectment  for  unpaid 
installments  of  purchase  money;  at  the  same  time  he  entered  a 
rule  to  arbitrate.  Subsequently  the  parties  moved  that  the  rule 
should  be  stricken  off,  and  the  defendant  confessed  judgment  for 
the  land  which  was  to  be  set  aside  on  payment  of  the  purchase 
money.  Afterward  he  entered  a  rule  to  open  the  judgment.  The 
court  held  that  the  defendant  could  confess  judgment  in  consider- 
ation of  striking  off  the  rule  to  arbitrate,  that  the  prothonotary 
could  enter  the  confessed  judgment,  that  the  vendee  though  mak- 
ing valuable  improvements  could  not  retain  the  land  without  pay- 
ing the  purchase-money,  and  that  the  court  was  justified  in  re- 
fusing to  open  the  judgment.'"* 

40.    Judgment  cannot  be  attacked  collaterally. 

When  a  person  takes  a  deed  for  land  subject  to  the  lien  of  a 
judgment  and  thereafter  the  judgment  debtor  fails  to  have  the 
judgment  opened  or  stricken  off  in  proceedings  for  that  pur- 
pose, the  grantee  cannot  in  a  subsequent  action  of  ejectment 

699  Guenther  v.  Gilchrist  Imp.  Company,  28  Super.  Ct.  232.  A  plain- 
tiff assigned  to  the  defendant  his  interest  in  a  leasehold  in  consideration  of 
seven  deferred  monthly  payments.  The  assignment  authorized  an  attorney 
on  default  of  the  defendant  in  making  payments  to  confess  judgment  for 
all  the  monthly  installments  at  the  date  of  the  confession.  The  defendant 
defaulted  on  the  fifth  installment  and  judgment  was  entered  against  him 
for  the  possession  and  for  the  unpaid  installments.  The  plaintiff  issued 
an  hab.  fa.  possessionem  and  took  possession.  The  defendant  claimed 
that  the  default  had  occurred  through  inadvertence.  The  court  opened 
the  judgment  and  ordered  the  restitution  of  the  premises  on  payment  of 
the  entire  sum  due  and  unpaid  with  interest  and  costs.  Jones  v.  Scott,  109 
Pa.  177. 

700  Beedle  v.  Hildale  Mining  Co.,  204  Pa.  184. 

701  Scherr  v.  Seymour,  2  W.  N.  C.  534;  Goddard's  Appeal,  I  Walk.  97. 

702  Jones  V.  Langton,  2  Leg.  Rec.  240. 

703  McCollum  V.  Shook,  228  Fa.  28. 
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collaterally  attack  the  validity  of  the  judgment  as  against  one 
claiming  title  through  a  sheriff's  sale  under  the  judgment."* 
Again,  if  the  plaintiff  in  an  ejectment  claims  title  under  a  sheriff's 
deed  which  was  given  regularly  after  a  judgment  on  which  an 
execution  had  been  issued,  the  defendant  in  the  ejectment  cannot, 
in  that  proceeding,  attack  the  validity  of  the  judgment.''"** 

41.  Appeals. 

The  supreme  court  will  not  review  the  decision  of  the  lower 
court  on  a  motion  to  set  aside  the  execution  upon  a  conditional 
verdict  and  judgment  in  ejectment  if  the  defendant  has  not  ful- 
filled the  condition.™' 

42.  Lis  pendens,  (bb) 

As  a  general  rule,  the  pendency  of  an  ejectment  against  one  in 
possession,  is  notice  to  a  subsequent  purchaser,  by  lis  pendens  ;'*'° 
it  has  always  been  held  to  be  constructive  notice  to  a  purchaser,^"^ 
and  to  every  person  interested  in  the  subject-matter  of  the  suit,^"* 
who  is  bound  to  take  notice.'""  The  notice  by  lis  pendens  dates 
from  the  service  of  the  writ,  and  the  judgment  overreaches  an 
alienation  after  the  pendency  thereof  ;^^''  this,  however,  being  but 
constructive  notice,  it  has  been  wisely  provided  by  statute,'^^  that 
no  purchaser  or  mortgagee  shall  be  affected  with  notice  of  the 
pendency  of  any  ejectment,  or  action  to  recover  real  estate,  or  to 
compel  a  conveyance  thereof,  unless  such  action  shall  be  indexed 
against  the  defendant,  and  any  terre-tenant  made  a  party  thereto, 
in  a  book  to  be  kept  by  the  prothonotary,  and  called  the  eject- 
ment-index, for  which  the  plaintiff  shall  furnish  the  necessary  in- 

bb    7  Vale  19644. 
704    Ross  V.  Dewey,  215  Pa.  526. 
704a    Randal  v.  Gould,  225  Pa.  42. 

70s  Gordonier  v.  Billings,  7y  Pa.  498.  See  also  Chap.  27,  §48,  Vol.  2, 
p.  1158,  and  Chap.  15,  §22,  Vol.  i,  p.  611. 

706  Snively  v.  Hitechew,  59  Pa.  49. 

707  Walker  v.  Butz,  i  Yeates  574. 

708  Diamond  v.  Lawrence  County,  37  Pa.  353. 

709  Fessler's  Appeal,  7S  Pa.  483-    And  see  Lockwood  v.  Bates,  i  Del. 

Ch.  435. 

710  Murray  v.  Ballou,  i  Johns.  Ch.  566 ;  Diamond  v.  Lawrence  County, 
37  Pa.  353;  Haughwout  v.  Murphy,  6  C.  E.  Green  118;  s.  c.  7  Ibid.  531; 
Walker  v.  Hill,  Ibid.  513. 

711  Act  22  April,  1856,  §2,  P.  L.  532,  2  Purd.  §28,  p.  1303. 
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formation.     Under  this  act  the  lis  pendens  is  notice  to  one  pur- 
chasing fourteen  years  after  commencement  of  the  action. '^^ 

A  defendant  in  ejectment  is  charged  with  notice  of  the  fraud- 
ulent nature  of  the  grantor's  title  when  it  appears  that  he  had 
participated  prior  to  his  taking  title  in  legal  proceedings  in  which 
the  question  of  the  fraudulent  character  of  the  title  was  raised.'^' 

43.  Statute  of  limitations. 

The  act  of  1859/^*  which  provides  that  "no  entry  upon  lands 
shall  arrest  the  running  of  the  statute  of  limitations  unless  an 
action  of  ejectment  shall  be  commenced  within  one  year  there- 
after," relates  to  an  entry  during  the  running  of  the  statute.'^' 
A  recovery  in  ejectment  is  not  equivalent  to  an  entry,  nor  to 
actual  possession,  and  will  not  bar  the  statute  of  limitations.'** 
Without  surrender  therefore,  entry  or  the  issuing  of  a  habere 
facias  possessionem  the  statute  is  not  tolled  and  adverse  pos- 
session is  not  interrupted.'*'' 

II.    Actions  for  Quieting  Titles. 

Besides  the  actions  of  legal  and  equitable  ejectment  already 
considered,  the  general  assembly  has  attempted  to  provide  a  pro- 
ceeding for  quieting  titles.  The  object  of  this  legislation  is  to 
compel  a  party  who  is  out  of  possession  to  legally  assert  his  title 
by  bringing  his  action  within  a  specified  period,  and  if  he  does 
not  the  possessor's  title  is  thereby  secured  to  him,  thus  relieving 
him  from  the  danger  of  an  ordinary  action  of  ejectment  in  the 
indefinite  future  whenever  it  may  please  the  claimant  to  bring  it. 

44.  In  cases  of  land  sold  by  sheriff,  treasurer  and  county  commis- 

sioners, (cc) 

This  legislation  has  provided  for  three  classes  of  cases.  First, 
where  real  estate  has  been  or  shall  hereafter  be  sold  by  the  sheriff, 
treasurer  or  commissioners  of  any  county  of  this  commonwealth, 
"and  any  person  or  persons,  other  than  the  defendant  or  defend- 

cc   3  Vale  7039. 

712  Hillside  Coal  &  Iron  Co.  v.  Heermans,  191  Pa.  116. 

713  Randal  v.  Gould,  225  Pa.  42.    See  §27. 

714  Act  April  13,  P.  L.  603,  2  Purd.  §14,  p.  2278. 

715  Hasson  v.  Klee,  181  Pa.  117. 

716  King  V.  Baker,  25  Pa.  186. 

717  Duffy  V.  Duffy,  20  Super.  Ct.  25;  Rook  v.  Greenewald,  22  Super. 
Ct.  641. 
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ants  as  wjiose  property  the  same  may  have  been  sold,  shall  claim 
that  the  title  to  the  said  premises  sold  is  vested  in  him,  her  or 
them,  and  shall  be  in  possession  of  the  said  premises,  by  occu- 
pancy, lease,  coverture  or  otherwise,  and  the  said  party  or  parties 
in  possession  of  the  said  premises,  the  title  to  which  is  or  may  be 
in  controversy,  shall  be  desirous  of  settling  the  same,  it  shall  be 
lawful  for  such  party  or  parties  claiming  title  to  said  premises,  to 
present  his,  her  or  their  petition  to  the  court  of  common  pleas  of 
the  county  wherever  such  premises  are  situated,  or  to  a  law  judge 
thereof  in  vacation,  setting  forth  that  the  petitioner  or  petitioners 
claim  title  to  the  premises  ill  controversy ;  whereupon  a  rule  shall 
be  granted  upon  the  purchaser  or  purchasers  at  such  sheriff's 
treasurer's  or  commissioner's  sale,  or  any  person  holding  said 
sheriff's,  treasurer's  or  commissioner's  title  under  such  purchaser 
or  purchasers,  to  bring  his,  her  or  their  action  of  ejectment, 
within  ninety  days  from  the  time  the  rule  shall  be  made  absolute, 
or  show  cause  why  the  same  cannot  be  brought ;  which  rule  may 
be  made  returnable  to  any  term  or  return-day  of  such  court,  and 
be  served  and  returned  as  writs  of  summons  are  served  and  re- 
turned and  shall  be  entered  of  record  in  the  appearance  docket  of 
said  court,  and  duly  indexed  therein,  and  also  in  the  ejectment 
index  of  said  court."'^* 

One  who  claims  under  a  commissioner's  sale  can  be  compelled 
by  the  party  in  possession  to  bring  ejectment  under  the  above 
described  act.''^^  But  if,  pending  a  rule  on  a  purchaser  at  sheriff's 
sale  to  bring  ejectment,  the  sheriff  ousts  the  petitioner  and  takes 
exclusive  possession,  the  rule  to  bring  ejectment  will  be  dis- 
charged.''^" The  defendant's  wife,  who  claims  the  title  and  is  in 
possession  of  the  property  sold  at  sheriff's  sale,  is  entitled  to  have 
a  rule  on  the  purchaser,^^^  but  no  rule  will  be  made  absolute  un- 
less continuous  and  absolute  possession  in  the  petitioner  is  dis- 
tinctly averred,  nor  when  such  possession  is  denied  by  the  re- 
spondent.''" One  therefore  in  temporary  possession  or  occu- 
pancy cannot  avail  himself  of  the  act.'^^ 

718  Act  June  24,  1885,  §1,  P.  L.  152,  2  Purd.  §31,  p.  1303,  amending  act 
June  II,  1879,  P.  L.  127. 

719  Connell  v.  Davenport,  S  Kulp  96. 

720  Light  v.  Zeller,  2  C.  C.  367. 

721  Finch's  Petition,  2  C.  C.  322.    See  Light  v.  Zeller,  2  C.  C.  367. 

722  Hoflrman  v.  Blakesley,  4  C.  C.  427;  Farmers'  &  Mechanics'  Mfg.  v. 
Goldstine,  4  C.  C.  428. 

723  Great  Nat.  Petroleum  Co.  v.  Nutting,  8  Dist,  523. 
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a.  Mode  of  service  and  return. 

When  the  purchaser  or  purchasers,  or  parties  holding  under 
them,  shall  reside  without  the  county  wherein  the  premises  sold 
are  situate,  and  their  residence  can  be  ascertained  by  the  party  or 
parties  petitioning  for  said  rule,  such  rule  may  be  served  by  the 
sheriff  or  any  constable  within  the  county  wherein  the  said  pur- 
chaser or  purchasers,  or  those  holding  the  said  title  under  them, 
may  reside;  and  when  the  residence  of  the  said  purchaser  or 
purchasers,  or  those  holding  said  title  under  them,  shall  reside 
without  the  commonwealth,  or  his  or  their  residence  cannot  be 
ascertained  by  the  petitioner  or  petitioners  (affidavit  of  which 
fact  of  non-residence  shall  be  duly  filed  of  record) ,  then  said  rule 
shall  be  served,  by  publication  of  the  substance  of  said  rule  in  a 
weekly  newspaper  published  within  the  county  wherein  the  said 
premises  are  situate,  for  four  weeks  prior  to  the  return-day  of 
said  rule,  which  service  so  made  by  publication  shall  have  the 
same  effect  as  if  personally  served  and  so  returned  by  the 
sheriff."* 

b.  Judgment  in  default  of  answer. 

Whenever  the  purchaser  or  purchasers  at  such  sheriff's,  treas- 
urer's, or  commissioner's  sale,  or  the  holder  or  holders  of  such 
sheriff's,  treasurer's  or  commissioner's  title  under  such  pur- 
chaser or  purchasers  shall  have  been  served,  shall  fail  to  appear 
and  show  cause  why  such  action  cannot  be  brought  within  the 
time  limited,  it  shall  be  the  duty  of  the  court  to  enter  judgment 
against  the  parties  served,  which  judgment  shall  be  final  and  con- 
clusive between  the  parties,  their  heirs  and  assigns ;  and  after  the 
lapse  of  said  period,  no  action  of  ejectment  for  the  recovery 
thereof  shall  be  brought  by  the  said  purchaser  or  purchasers  at 
such  sheriff's,  treasurer's  or  commissioner's  sale,  or  any  person 
or  persons  claiming  or  holding  such  sheriff's,  treasurer's  or  com- 
missioner's title  under  such  purchaser  or  purchasers.'^^ 

If  the  respondent  reside  in  the  county  the  service  and  return 
must  be  made  by  the  sheriff ;  if  not,  then  it  must  appear  that  the 
service  has  been  made  by  the  sheriff,  or  constable  of  the  county 
where  he  resides.'''''    An  acceptance  of  service  is  not  sufficient 

724    Act  June  24,  1885,  §1,  P.  L.  142,  2  Purd.  §32,  p.  1304. 
72s    Ibid.,  Act  i88s,  §2,  2  Purd.  §33,  p.  1304;  Mountain  Spring  Water 
Ice  Co.  V.  Lewis,  20  Dist.  89. 
726    Smith  V.  Clearwater,  3  C.  P.  Rep.  34. 
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except  through  the  return  of  the  proper  officer."^  The  rule  must 
be  served  ten  days  before  the  return-day  ;"^  it  must  be  made  re- 
turnable on  a  return-day,  and  be  served  as  a  summons,  otherwise 
the  rule  will  be  discharged.''''^ 

The  above  provision  was  thus  amended  four  years  afterward: 
"Whenever  a  person  claiming  an  interest  in,  or  title  to,  such  real 
estate,  shall  have  been  served  and  shall  fail  to  appear  and  show 
cause  why  such  action  cannot  be  brought  within  six  months  after 
such  service,  it  shall  be  the  duty  of  the  court  to  enter  judgment 
against  the  person  served,  and  make  the  rule  absolute,  which 
judgment  shall  be  final  and  conclusive  between  the  parties,  their 
heirs  and  assigns;  and  thereafter  no  action  of  ejectment  for  the 
recovery  thereof  shall  be  brought  by  such  person  claiming  inter- 
est in  or  title  to  such  real  estate  or  any  person  claiming  by,  from 
or  under  such  person:  Provided,  That  if  the  party  served  shall 
fail  to  appear  and  show  cause,  within  the  period  of  six  months, 
as  aforesaid,  he  or  she  shall  not  in  any  event  be  liable  for  the 
costs.'''^" 

c.    Appeals. 

As  this  proceeding  to  rule  purchasers  to  bring  ejectment  is  not 
according  to  the  course  of  the  common  law,  and  no  provision  is 
made  for  a  writ  of  error  from  the  decision  of  the  court  making 
the  rule  absolute,  therefore  the  questions  intended  to  be  raised 
could  not  be  considered  by  the  appellate  court.  Justice  Sterrett 
remarked  that  perhaps  they  might  arise  hereafter  on  a  writ  of 
error  to  final  judgment  in  the  action  of  ejectment  in  case  the 
same  was  brought  either  within  the  time  required  by  the  act  or 
afterwards  and  the  judgment  was  adverse  to  the  plaintiffs  in 
error. ''^^ 

45.    When  possession  is  clear  but  title  is  in  dispute. 
a.    May  compel  nonpossessor  to  bring  ejectment. 

In  the  second  class  of  cases  when  the  title  to  real  estate  is  in 
dispute,  but  the  fact  of  possession  is  clear,  the  remedy  is  for  the 

727  Ibid. 

728  Creveling  v.  Marshall,  5  Kulp  203. 

729  Summa  v.  Retteg,  4  Dist.  549. 

730  Act  March  8,  1889,  §2,  P.  L.  10,  4  P«rd.  §6,  p.  3992. 

731  Davenport  v.  Jones,  126  Pa.  271.  See  Walsh  v.  Clough,  216  Pa. 
276,  and  Gabler  v.  Black,  210  Pa.  541. 
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person  in  possession  to  rule  the  person  out  of  possession  to  bring 
ejectment.  This  is  the  act  of  1903/*^  amending  the  act  of  1889/^^ 
and  providing  that  whenever  any  person,  not  being  in  possession 
thereof,  shall  claim  or  have  an  apparent  interest  in  or  title  to 
real  estate,  it  shall  be  lawful  for  any  person  in  possession  thereof, 
claiming  title  to  the  same,  to  make  application  to  the  court  of 
common  pleas  of  the  proper  county,  whereupon  a  rule  shall  be 
granted  upon  said  person  not  in  possession,  to  bring  his  or  her 
action  of  ejectment  within  six  months  from  the  service  of  such 
rule  upon  him  or  her,  or  show  cause  why  the  same  cannot  be  so 
brought;  which  rule  may  be  made  returnable  to  any  term  or  re- 
turn day  of  such  court,  and  be  served  and  returned  as  writs  of 
summons  are  by  law  served  and  returned :  Provided,  however, 
when  parties  claiming  or  having  an  apparent  interest  in  land,  but 
not  in  possession  thereof,  reside  without  the  county  where  the 
land  lies  and  within  the  commonwealth,  the  sheriff  of  the  county 
in  which  such  rule  shall  be  granted  shall  have  power  to  serve  the 
same;  and  when  parties  claiming  or  having  an  apparent  interest 
reside  outside  of  the  state,  it  shall  be  lawful  for  any  person  to 
serve  notice  of  said  application  on  such  parties;  said  rule  shall 
be  entered  of  record  and  indexed  as  actions  of  ejectment  are  now 
indexed  in  the  courts  of  the  commonwealth. 

b.    Resort  to  equity. 

This  act  provides  "a  speedy  and  complete  remedy  for  one  in 
possession  claiming  title  thereto  to  obtain  a  final  judgment  as  to 
the  validity  of  his  title  against  an  adverse  claimant."'"  The  act 
of  1903  dispenses  with  the  need  of  resorting  to  equity.'^^  But 
when  an  ejectment  bill  is  brought  and  the  pleadings  show  a  bare 
allegation  of  title  in  the  plaintiff  and  an  absolute  denial  by  the 
defendant,  the  case  will  be  determined  in  limine  under  the  act  of 
1907''^  and  be  certified  to  the  law  side  of  the  court,  the  issue  to 
be  made  de  novo  by  statement,  plea  and  answer  and  abstracts  of 
title  as  in  actions  of  ejectment.'''    The  proper  practice  to  have 

732  April  16,  1903,  §1,  P.  L.  212,  2  Purd.  §34,  p.  1304. 

733  Act  March  8,  P.  L.  10,  4  Purd.  §6,  p.  3992. 

734  Mestrezat,  J.,  Cambria  Iron  Co.  v.  Leidy,  226  Pa.  122,  129. 

735  Leibenguth  v.  Gruver,  20  Dist.  687. 

736  June  7,  1907,  P.  L.  440,  5  Purd.  §3,  p.  5465. 

737  Miles  Land  Co.  v.  Pennsylvania  Coal  Co.,  20  Dist.  54;  Kingston 
Coal  Co.  V.  Dunn  Coal  Co.,  18  Dist.  1083. 
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the  jurisdiction  of  a  court  decided  in  limine  under  this  act  is  by 
demurrer  or  separate  paragraph  in  the  answer,  expHcitly  stating 
that  the  defendant  desires  to  question  the  jurisdiction  and  to  have 
that  issue  decided  in  Hmine.  Upon  the  hearing  of  a  motion  to 
have  the  question  of  the  jurisdiction  of  a  court  of  equity  de- 
cided in  limine  it  is  improper  to  admit  evidence  of  any  kind  on 
the  part  of  either  plaintiff  or  defendant."' 

c.  Who  may  bring  it. 

If  a  husband  and  wife  holding  an  estate  by  entireties  are  di- 
vorced, she  is  not  entitled  as  against  her  husband  to  a  rule  to 
bring  ejectment.  If  therefore  the  court  allows  the  rule  his  fail- 
ure to  appear  and  answer  is  immaterial  because  the  face  of  the 
record  answered  the  requirement  of  the  rule  by  showing  "cause 
why  the  ejectment  cannot  be  brought.""'  Again,  the  defendants 
will  not  be  heard  to  object  that  the  plaintiffs  could  not  jointly 
maintain  an  action  for  a  tract  of  land  composed  of  different 
pieces  which  they  held  by  separate  deeds,  if  the  plaintiffs  had 
been  ruled  to  bring  the  action,  and  the  proceedings  had  been 
instituted  by  the  defendants  jointly  against  the  plaintiffs  jointly, 
and  the  land  on  these  proceedings  had  been  'described  as  one 
tract,  and  not  until  after  the  jury  had  been  sworn  had  any  ob- 
jection been  made  to  the  joinder  of  the  plaintiffs  and  of  the  sep- 
arate pieces  of  land  in  one  action.'^"  If  one  in  possession  of,  and 
claiming  title  to  real  estate  petitions  for  a  rule  against  a  party 
not  in  possession,  claiming  an  interest  therein  to  bring  ejectment 
within  the  six  months  fixed  by  the  statute,  but  subsequently  the 
petitioner  moves  from  the  land  and  the  respondent  takes  posses- 
sion, the  rule  will  be  discharged.''*"* 

d.  Court  should  not  change  relief  from  that  provided  by  one  act  to 

another. 

When  a  person  has  presented  a  petition  for  a  rule  under  the 
act  of  1903  for  bringing  ejectment,  the  court  should  not  of  its 
own  motion  award  an  issue  under  the  act  of  1893.  If,  however, 
an  issue  is  awarded,  and  neither  party  makes  any  objection,  the 
appellate  court  will  not  reverse  a  judgment  on  a  verdict  rendered 

738  Naomi  Coal  Co.  v.  Moore,  18  EHst.  616. 

739  Alles  v.  Lyon,  216  Pa.  604. 

740  Schmidt  V.  Liebrum,  51  Super.  Ct.  591. 
740a    Albright's  Petition,  21  Dist.  765. 
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at  the  trial  of  such  issue  on  account  of  the  irregularity  of  the 
proceedings.''*^ 

e.  Extension  of  time  for  bringing  action. 

If  the  respondent  has  appeared  and  answered  and  his  answer 
is  not  plainly  frivolous  or  manifestly  intended  to  delay,  the  court 
on  adjudging  it  to  be  insufficient  and  making  the  rule  absolute, 
will,  if  the  six  months  has  expired,  allow  the  respondent  a  reason- 
able time  thereafter  within  which  to  bring  the  action.''*^ 

f.  Appeals. 

An  appeal  from  an  order  refusing  a  rule  to  bring  ejectment 
within  six  months  will  be  reversed  if  there  is  no  finding  by  the 
lower  court  whether  the  appellant  is  in  possession  of  the  whole 
tract,  and  if  not,  of  how  much  of  the  tract  he  is  in  possession. 
Said  justice  Brown:  "Though  there  is  a  finding  that  the  claim 
of  title  as  to  the  whole  tract  was  sufficiently  shown,  we  have 
nothing  definite  from  the  court  as  to  the  petitioner's  possession 
of  it.  As  to  this  there  should  have  been  a  finding,  and  without  it 
we  cannot  determine  what  the  right  of  the  petitioner  is."'*^  No 
appeal  lies  from  an  order  making  absolute  a  rule  granted  under 
the  act  of  1893  to  bring  an  action  of  ejectment  within  six  months, 
for  the  order  is  interlocutory.  With  respect  to  the  practice  in 
such  a  case  Justice  Mestrezat  says:  "If  the  rule  is  made  abso- 
lute, the  party  must  bring  ejectment  within  the  time  designated  in 
the  rule.  But  the  order  of  court  making  the  rule  absolute  is  "ot 
a  final  adjudication  of  the  party's  interest  in,  or  title  to,  the  premi- 
ses. Its  effect  is  simply  to  compel  him  to  institute  his  action  of 
ejectment  so  that  his  title  to  the  premises  may  be  determined. 
The  suit  having  been  brought,  the  cause  then  proceeds  to  trial 
and  final  judgment,  from  which,  if  unsuccessful,  he  may  then 

741  Cambria  Iron  Co.  v.  Leidy,  226  Pa.  122. 

742  Foster's  Petition,  51  Super.  Ct.  224.  See  Platte-Barber  Co.  v. 
Groves,  193  Pa.  475;  Herron  v.  Fetterman,  14  W.  N.  C.  480;  Dewees  v. 
Letchford,  10  W.  N.  C.  61 ;  Utley  v.  Cobb,  42  Super.  Ct.  484. 

743  Welsh  v.  Clough,  216  Pa.  276,  279.  "We  are  compelled,"  says  the 
court,  "therefore,  to  reverse  the  order  dismissing  the  petition  and  remit 
the  record,  with  direction  that  the  court  find  whether  the  appellant  is  in 
possession  of  the  whole  tract,  and,  if  not,  of  how  much  he  is  in  pos- 
session, and  that  a  rule  be  granted  upon  the  appellee  to  bring  his  action 
of  ejectment  within  six  months  for  so  much  of  the  land  as  the  appel- 
lant may  be  found  to  be  in  possession  of."    Ibid. 
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appeal."^**  If,  however,  the  party  against  whom  the  rule  is  made 
absolute  neglects  or  refuses  to  bring  the  action,  the  other  party 
may  at  the  expiration  of  the  six  months  from  the  service  of  the 
rule  apply  to  the  court  and  have  judgment  entered  against  the 
party  in  default,  which  judgment,  as  provided  in  the  statute, 
shall  be  final  and  conclusive  within  the  parties.""' 

46.    When  both  possession  and  title  are  disputed. 

The  act  of  1893'*^  also  provides  for  cases  where  both  the  title 
to  the  land  and  the  fact  of  possession  are  in  dispute.  In  this 
class  of  cases  the  act  prescribes  that  "when  any  person  or  per- 
sons, natural  or  artificial,  shall  be  in  possession  of  any  lands  or 
tenements  in  this  commonwealth,  claiming  to  hold  or  own  pos- 
session of  the  same  by  any  right  or  title  whatsoever,  which  right 
or  title  or  right  of  possession  shall  be  disputed  or  denied  by  any 
person  or  persons  as  aforesaid,  it  shall  be  lawful  for  any  such 
person  to  apply  by  bill  or  petition  to  the  court  of  common  pleas 
of  the  county  where  such  land  is  situate,  setting  forth  the  facts 
of  such  claim  of  title  and  right  of  possession  and  the  denial 
thereof  by  the  person  or  persons  therein  named,  and  thereupon 
the  said  court  shall  grant  a  rule  upon  such  person  or  persons,  so 
denying  such  right,  title  or  right  of  possession,  to  appear  at  a 
time  to  be  therein  named  and  show  cause  why  an  issue  should  not 
be  framed  in  said  court,  between  the  parties  to  settle  and  deter- 
mine their  respective  rights  and  title  in  and  to  said  land.  Twenty 
days'  notice  of  such  rule  shall  be  given." 

a.    Who  may  petition  for  issue. 

The  act  contemplates  actual  possession  by  the  plaintiff,  not 
merely  legal  possession,  and  does  not  apply  where  there  is  noth- 
ing on  the  record  to  show  actual  possession.'*^  Nor  is  the  act 
limited  to  cases  of  one  out  of  possession  who  claims  merely  an 
easement  in  the  land,  but  also  includes  all  cases  in  which  the 
facts  of  the  petitioner's  possession  and  the  adversary's  denial  of 
his  title  are  established.'*^     A  mere  intruder  or  squatter  whose 

744  Gabler  v.  Black,  210  Pa.  541,  543. 

745  Ibid. 

746  June  10,  1893,  §2,  P.  L.  41S.  4  Purd.  §7,  p.  3992. 

747  Hutchinson  v.  Dennis,  15  Dist.  320;  Hilborn  v.  Wilson,  17  C.  C.  346; 
Loveland  v.  Howe,  2  Lack.  L.  N.  34. 

748  McGarry  v.  McGarty,  9  Super.  Ct.  71. 
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title  has  not  matured  by  adverse  possession  is  not  entitled,  to  the 
benefits  of  this  act;  to  be  entitled  to  them  the  party  claiming 
them  must  be  in  possession  under  a  claim  of  title/*'  Where  a 
person  by  himself  and  his  predecessors  have  been  in  actual  pos- 
session for  over  seventy  years  of  a  cleared  portion  of  a  warrant 
and  has  by  the  cutting  of  timber  and  other  acts  been  in  possession 
in  the  remaining  portion  of  a  warrant,  which  is  unenclosed  and 
unimproved  woodland,  such  portion  of  the  woodland  is  sufficient 
to  give  the  person  so  holding  it  a  right  to  a  rule  upon  a  petition 
claiming  the  record  ownership  to  bring  ejectment  within  the  six 
months  prescribed  by  law/'" 

b.    Mode  of  procedure. 

•'The  act  of  1893,"  says  Chief  Justice  Mitchell,"^  "prescribes 
tor  remedy  a  rule  for  an  issue  to  be  framed  by  the  court.  The 
control  of  the  court  over  both  the  form  and  the  substance  of  the 
issue  is  ample  and  should  be  exercised  to  fit  the  requirements  of 
the  real  controversy  between  the  parties.''^^  After  hearing  the 
parties  and  their  evidence  on  the  return  to  the  rule  the  court  may 
mould  the  issue  with  due  regard  to  the  preliminary  question 
which  party  is  out  of  actual  possession  and  should  therefore  have 
the  burden  of  proof.  In  clear  cases  the  act  of  1889  affords  the 
simpler  and  more  direct  remedy  and  should  have  the  preference. 
And  it  should  not  be  defeated  by  a  mere  denial  in  the  pleadings 
that  the  plaintiff  is  in  possession  or  that  defendant  is  out,  for 
that  would  make  it  too  easy  for  an  unwilling  defendant  to  render 
the  act  effective.  But  where  there  is  a  substantial  contest  as  to 
the  fact  of  present  possession,  or  the  evidence  leaves  this  fact  in 
doubt,  the  act  of  1893  provides  the  more  appropriate  and  ef- 
fective procedure.  On  the  hearing  of  the  rule  the  court  is  to 
frame  the  issue  according  to  the  circumstances  to  reach  the  real 
controversy.  At  this  stage  of  the  case  the  court  goes  no  further, 
the  merits  of  the  respective  claims  or  titles  of  the  parties  go  to 
trial  on  the  issue."'" 

Possession  in  the  petitioner  is  necessary  to  give  the  court  its 

749  Welsh's  Petition,  13  Dist.  498. 

750  Spangler  v.  Trotter,  216  Pa.  217. 

751  Fearl  v.  Johnstown,  216  Pa.  205,  208;  Mildren  v.  Nye,  51  Super.  Ct. 
78. 

752  UUom  V.  Hughes,  204  Pa.  305. 

753  Titus  V.  Bindley,  210  Pa.  121. 
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purely  statutory  jurisdiction,  which  can  not  be  acquired  when 
there  is  only  a  contest  over  the  fact  of  possession,  and  there  is  not 
actual  possession  in  the  petitioner.  In  such  a  case  the  remedy 
is  still  trespass  or  ejectment  under  the  common  law.  If  posses- 
sion by  the  petitioner  be  denied  by  the  respondent,  the  court  must 
pass  on  that  fact,  not,  however,  with  the  conclusiveness  of  the 
verdict  of  a  jury,  but  as  establishing  the  petitioner's  right  to  the 
issue,  for,  though  the  act  of  1893  makes  no  express  provision  for 
a  determination  of  this  preliminary  question  by  the  court,  this 
is  clearly  done  by  implication  by  declaring  that  the  issue  shall  be 
granted  "if  it  shall  appear  to  the  court  that  the  facts  set  forth  in 
such  petition  are  true."  Before  the  court  can  award  an  issue, 
it  must  therefore  find  to  be  true  the  facts  averred  in  the  petition 
if  they  are  disputed.''^'* 

c.  Is  a  new  remedy  for  old  right. 

The  act  of  1893  "does  not  give  a  new  right  enforceable  only  in 
the  prescribed  way,  but  merely  a  new  remedy  for  a  right  always 
existing,  to  defend  title  and  possession.  And  the  new  remedy  is 
plainly  intended  to  be  cumulative  only.  All  the  old  remedies  re- 
mam  unaffected.  Either  party  may  go  into  equity,  the  vendor 
for  recission  or  cancellation  of  the  contract,  and  the  vendee  for 
specific  performance.  And  the  vendee  still  has  the  further 
chance  of  an  ejectment  or  an  action  for  damages  for  breach  of 
the  contract.  *  *  Formerly  the  vendor  had  no  such  remedy."'^* 

d.  What  petition  must  set  forth. 

The  act  of  1893,  "requires  two  jurisdictional  averments  to  ap- 
pear in  the  petition — title  and  right  of  possession  in  the  petitioner 
for  the  issue  and  denial  thereof  by  the  person  or  persons  on 
whom  the  rule  to  show  cause  why  the  issue  should  not  be 
granted  is  to  be  served."'^®  When  these  appear  the  issue  is  to 
be  awarded,  and  if  at  the  trial  the  dispute  is  not  over  the  facts, 
but  over  the  law  arising  from  them,  this  will  not  affect  the 
remedy,  but,  the  right  to  the  issue  having  been  shown  by  the  pos- 
session and  the  denial  of  title,  the  issue  will  go  on  to  trial,  and  the 
judge  will  direct  a  verdict  on  the  law  as  in  other  cases.'^*    If 

753a.    Mildren  v.  Nye,  240  Pa.  72,  rvg.  51  Super.  Ct.  78. 

754  Mitchell,  C.  J.,  Ullom  v.  Hughes,  204  Pa.  305,  309. 

755  Putt  V.  Africa,  232  Pa.  182. 

756  Del.  &  Hudson  Canal  Co.  v.  Genet,  169  Pa.  343. 
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however,  the  claim  is  not  to  the  land  or  its  possession,  but  only 
to  a  product  thereof,  the  act  does  not  apply,  and  the  issue  will 
be  refused.'*' 

FORM  OF  PETITION. 

John  Smith's  Petition  for  Rule^  In    the    Court    of    Common 
on    Richard    Jones    to    bring  U     Pleas  of  Potter  County. 
Ejectment.  J  No.  200,  October  Term,  1912. 

To  the  Honorable  Judge  of  the  said  Court : 

The  petition  of  John  Smith  represents : 

That  he  is  the  owner  and  in  possession  of  that  certain  tract  of 
land  situate  in  the  township  of  Union,  County  of  Potter,  State 
of  Pennsylvania,  bounded  and  described  as  follows:  (give  de- 
scription and  title.)  That  one  Richard  Jones  claims  an  interest 
in  and  title  to  the  said  described  real  estate,  but  is  not  in  posses- 
sion of  the  same,  wherefore  your  petitioner,  being  desirous  of 
quieting  the  title  thereto  respectfully  requests  that  a  rule  be 
granted  upon  the  said  Richard  Jones  to  bring  his  action  of  eject- 
ment within  six  months  from  the  date  of  service  of  said  rule,  or 
show  cause  why  the  same  cannot  be  so  brought. 

(Affidavit  to  the  truth  of  the  same.) 

John  Smith. 

William  Wells,  Attorney  for  Petitioner. 

e.    Jurisdiction. 

There  must  be  something  more  than  naked  denial  of  title  and 
possession  to  oust  the  jurisdiction  of  the  court  to  direct  the  bring- 
ing of  an  action  of  ejectment,  and  to  allow  the  framing  of  an 
issue  as  in  cases  of  scrambling  possesion  under  the  act  of  1893.'^' 
Again,  in  a  counter  proceeding  for  the  bringing  of  ejectment  if  it 
appears  from  depositions  that  color  of  title  and  apparent  pos- 
session are  in  one  of  the  parties,  an  order  will  be  made  requiring 
the  other  to  bring  ejectment.'"'' 

When  an  issue,  after  answer  to  rule  and  hearing  is  awarded 
under  the  act  of  1893,  the  jurisdictional  fact  of  possession  by  the 
petitioner  is  necessarily  adjudicated  prima  facie.     Nevertheless 

757  Ibid. 

758  Utley  V.  Cobb,  19  Dist.  1106;  Manuf.  Light  &  Heat  Co.  v.  Rentz,  13 
Dist.  609. 

759  Utley  v.  Cobb,  19  Dist.  1106. 
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the  court's  action  does  not  debar  the  respondent  on  the  trial  from 
proof  of  title  by  continued  possession  and  adverse  enjoyment, 
and  when  this  is  affirmatively  established,  the  statutory  jurisdic- 
tion once  assumed  is  not  ousted.''""  Again,  when  the  petition 
alleges  that  a  party  is  in  possession  and  that  there  is  a  dispute 
concerning  the  title,  the  court  may  properly  grant  an  issue  even 
though  at  the  trial  the  dispute  proves  to  be,  not  over  facts,  but 
over  law.^"^ 
f.    What  kind  of  possession  petitioner  must  have. 

The  most  serious  question  that  has  arisen  in  enforcing  this  act 
is,  what  kind  of  possession  must  the  petitioner  have  to  entitle  him 
to  a  standing  in  court  to  ask  for  such  an  issue,  and  how  far  shall 
the  court  go  to  which  application  is  made  in  determining  this 
question.  Perhaps  Titus  v.  Bindley^"^  contains  the  best  exposi- 
tion of  the  law  on  the  subject.  The  petitioner  averred  that  he 
was  in  possession  and  also  how  he  obtained  his  title.  The  re- 
spondent in  his  answer  averred  that  that  he  was  the  owner  and 
"in  possession  of  the  coal,  oil,  minerals  and  other  substances  in 
and  under  the  petitioner's  land."  The  rule  for  an  issue  was  dis- 
charged by  the  trial  judge,  because  on  the  facts  before  the  court, 
he  was  obliged  to  hold  that  the  constructive  possession  of  the 
coal  was  in  the  respondents  under  the  title  they  showed.  But  the 
supreme  court  reversed  the  order  discharging  the  rule  on  the 
ground  that  "the  court  cannot  summarily  determine  the  title  to 
the  property  on  the  application  for  the  issue,  whether  the  dispute 
is  over  facts  or  the  law  arising  upon  the  construction  of  a  written 
instrument."  "If,"  continued  Justice  Mestrezat,  "the  court  is 
clothed  with  the  authority  to  determine  the  validity  of  the  ad- 
verse title  on  the  preliminary  question  as  to  whether  a  rule  shall 
be  granted  or  not,  there  would  be  no  occasion  for  an  issue  in  any 
case.  Whenever  the  adverse  claimant  relies  upon  possession, 
actual  or  constructive,  to  oust  the  jurisdiction  of  the  court  under 
this  act,  he  must  establish  it  without  requiring  the  court  on  the 
application  for  the  issue  to  first  adjudge  and  sustain  the  validity 
of  his  title."  In  McCormick  v.  Berkey  the  lands  in  controversy 
were  undeveloped  and  unimproved  and  were  not  in  the  actual 

760  Henry  v.  Hower,  18  Dist.  621. 

761  Ritter  v.  Ritter,  17  Dist.  858. 

762  210  Pa.  121.  See  also  Greenwich  Coal  &  Coke  Co.  v.  Learn,  234 
Pa.  180. 
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possession  of  any  person.  They  were  assessed  and  sold  as  un- 
seated lands.  The  only  possession  the  respondents  could  have 
would  be  such  as  followed  and  were  incident  to  the  tax  title  which 
they  acquired.  This  was  not  sufficient,  however,  under  the  aver- 
ments in  the  petition,  to  give  them  a  possession  which  would  oust 
the  jurisdiction  of  the  court  under  the  act  of  1893.'°^^ 

This  remedy  is  available  only  where  the  complaining  party  is 
in  possession  of  the  land  over  which  the  dispute  arises.  If  the 
parties  have  a  joint  possession  the  court  is  without  jurisdiction.''"' 

This  act  was  intended  to  settle  title  to  land  as  well  as  pos- 
session, and  the  requirement  of  the  second  section  is  that  the 
petitioner  shall  be  in  possession  of  the  land  "claiming  to  hold  or 
own  possession  of  the  same  by  any  right  or  title  whatsoever, 
which  right  or  title  or  right  of  possession  shall  be  disputed."  It 
is  not  merely  the  petitioner's  possession  which  must  be  disputed 
and  which  he  may  defend  under  the  acts  but  the  title  by  which 
his  possession  is  held.  A  claim  of  respondent  to  a  contingent 
right  on  the  death  of  the  life  tenant,  who  is  averred  to  be  a  per- 
son different  from  the  petitioner  although  it  refers  to  the  future, 
is  still  a  present  dispute  of  the  title  by  which  the  petitioner  holds 
possession,  and  is  therefore  within  the  act.'°* 

g.    Service  of  petition. 

When  on  a  petition  under  this  act  the  rule  is  not  served  on 
non-resident  respondents  "at  their  residence  or  place  of  business 
outside  of  the  county  or  state  where  the  land  lies,"  but  is  served 
on  them  personally,  the  service  is  bad;  but  if  the  respondents 
voluntarily  file  an  answer  submitting  themselves  to  the  court  on 
the  merits  of  the  controversy,  they  will  be  deemed  to  have 
waived  the  defect  in  the  service.''^ 

h.    Mode  of  petition. 

h.    Mode  of  trial.    Evidence. 

In  an  issue  framed  under  this  act  the  better  practice  is  to 
make  the  petitioner  the  defendant  in  the  issue,  but  it  is  not  ground 
to  reverse  the  judgment  because  the  respondent  was  made  the 
defendant.    The  issue  both  as  to  substance  and  form  is  under  the 

762a    238  Pa.  264. 

763  E^rhart  v.  Marshall,  233  Pa.  365. 

764  Kimmel  v.  Shafler,  219  Pa.  375. 

765  Stamey  v.  Barkley,  211  Pa.  313. 
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entire  control  of  the  court  to  be  moulded  to  fit  the  requirements 
of  the  real  controversy  between  the  parties.'^® 

The  proceeding  should  conform  as  nearly  as  may  be  to  an 
action  of  ejectment.  Both  sides  should  be  required  to  file  ab- 
stracts of  title  and  a  formal  definite  issue  should  be  framed  set- 
ting forth  the  exact  question  to  be  determined  by  the  jury.  It  is 
not  correct  practice  to  proceed  to  trial  merely  on  the  general  aver- 
ment of  the  petition  and  answer  as  the  pleadings  in  the  case.''" 

i.    Verdict. 

"The  verdict  shall  have  the  force  and  effect  of  a  verdict  in 
ejectment  on  an  equitable  title.  But  this  does  not  mean  that  dis- 
puted facts  to  be  passed  on  by  a  jury,  are  essential  to  the  remedy. 
What  the  party  in  possession  needs,  and  what  the  act  gives  him, 
is  the  right  to  a  present  adjudication  of  his  title  but  not  neces- 
sarily by  a  verdict  on  conflicting  evidence."'** 
j.    Judgment. 

If  a  person  is  occupying  land  under  a  contract  based  on  a  val- 
uable consideration  with  the  owner  that  he  shall  will  it  to  the 
occupant,  and  the  owner  in  violation  of  the  contract  conveys  the 
land  to  another  for  life  with  remainder  over  to  other  parties,  and 
then  dies,  the  occupant  may  proceed  under  the  act  of  1893,  and 
if  he  serves  both  the  life  tenant  and  the  remainderman  with  no- 
tice of  the  proceedings,  a  judgment  in  favor  of  the  occupant,  will 
bar,  not  only  the  life  tenant  but  also  the  remainderman,  and  vest 
a  good  title  in  fee  simple  in  himself.'"® 
k.    Discontinuance. 

The  court  will  refuse  leave  to  discontinue  an  action  brought 
after  rule,  under  this  act,  where  it  will  give  the  plaintiff  an  ad- 
vantage, or  will  strike  off  a  discontinuance  entered  without 
leave."" 

III.    Re-entry  for  Breach  of  Covenant. 
47.    When  necessary. 

It  has  long  been  the  practice,  to  insert  in  leases  and  ground- 

766  Kimmel  v.  Shaffer,  219  Pa.  375. 

767  Pifer  V.  Berkey,  229  Pa.  394. 

768  Mitchell,  J.,  Del.  &  Hudson  Canal  Co.  v.  Genet,  169  Pa.  343,  347. 

769  Smith  V.  Hibbs,  213  Pa.  202. 

770  Hay  V.  Fidelity,  Ins.  Trust  &  Safe  Dep.  Co.,  13  York  53.  Further 
costs  may  be  avoided  by  a  retraction  or  disclaimer  of  title.    Ibid. 
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rent  deeds,  a  clause  or  proviso  that,  in  case  of  non-performance 
or  breach  of  the  covenants  on  the  part  of  the  lessee  or  grantee, 
the  lessor  or  grantor,  his  heirs  or  assigns,  may  re-enter  and  re- 
possess the  land,  as  of  his  or  their  former  estate,  and  expel  all 
other  occupiers  therefrom.  The  questions  which  have  arisen 
under  provisos  of  this  kind  relate  principally  to  covenants  for  the 
non-payment  of  rent,  and  it  is  to  proceedings  in  such  cases  that 
our  remarks  will  be  directed.  It  is  hardly  necessary  to  premise, 
that  without  such  a  clause  in  the  lease,  the  les,sor  cannot  re- 
cover back  the  possession,  during  the  continuance  of  the  term, 
although  the  tenant  should  neglect  to  render  his  rent,  or  other- 
wise disregard  the  conditions  of  his  grant.^'^  When  provisos  of 
this  nature  were  first  introduced,  the  ancient  practice  prevailed; 
and,  of  course,  actual  entries  were  then  made  in  those,  as  in  all 
other  cases ;  and  it  seems  also  to  have  been  necessary,  for  some 
years  after  the  modern  practice  was  invented,  and  the  sealing  of 
leases  dispensed  with,  for  landlords  to  make  actual  entries  upon 
the  lands,  before  they  could  take  advantage,  by  ejectment,  of  the 
forfeiture  of  a  lease.  This  useless  form  is  now  abolished ;  but  as 
the  right  to  make  the  entry  is  still  necessary,  the  provisos  are  con- 
tinued to  the  present  day  in  their  ancient  terms. '^'^ 
48.    Proceedings  at  common  law. 

The  proceedings  at  common  law  for  the  breach  of  a  covenant 
for  the  payment  of  rent,  preparatory  to  bringing  an  ejectment, 
are  very  minute  and  complicated,  (i.)  A  demand  of  the  rent 
must  be  made,  either  in  person,  or  by  an  agent  properly  author- 
ized.''"    (2.)  The  demand  must  be  of  the  precise  rent  due;  for 

771  Van  Rensselaer  v.  Hogeboom,  11  Johns.  163.  Payment  of  a  ground 
rent,  reserved  upon  a  conveyance  in  fee,  cannot  be  enforced,  by  ejectment. 
Kenege  v.  Elliott,  9  W.  258.  But  ejectment  lies  to  enforce  performance  of 
a  condition  subsequent.    Bear  v.  Whisler,  7  Ibid.  144, 

772  Little  v.  Heaton,  i  Salk.  259.  Hare  v.  Cator,  Doug.  460.  In  Penn- 
sylvania, an  actual  entry  for  breach  of  condition  is  not  necessary  to  com- 
plete the  forfeiture.  Sheaflfer  v.  Sheafler,  37  Pa.  525;  Davis  v.  Moss,  38 
Pa.  346.  But  a  previous  demand  is  necessary  to  the  enforcement  of  a  for- 
feiture for  non-payment  of  rent,  whether  in  the  form  of  a  condition,  or 
power  of  re-entry.  Robert  v.  Ristine,  2  Phila.  62.  Where  a  power  of  re- 
entry is  reserved,  a  failure  to  pay  does  not  work  an  absolute  forfeiture, 
but  the  lease  is  voidable,  at  the  election  of  the  lessor.  Long  v.  Wood,  33 
L.  I.  410. 

TJZ  West  V.  Davies,  7  East  363.  A  formal  demand  is  not  necessary,  if 
the  tenant  disclaim  to  hold  under  the  lessor.  Van  Rensselaer  v.  Collins,  11 
Johns.  I. 
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if  he  demand  a  penny  more  or  less,  it  will  be  ill.  (3.)  It  must 
be  made  precisely  upon  the  day  when  the  rent  is  due  and  payable, 
by  the  lease,  to  save  the  forfeiture ;  as,  where  the  proviso  is,  "that 
if  the  rent  shall  be  behind  and  unpaid  by  the  space  of  thirty  or 
any  other  number  of  days  after  the  day  of  payment,  it  shall  be 
lawful  for  the  lessor  to  re-enter,"  a  demand  must  be  made  on  the 
thirtieth  or  last  day.  (4.)  It  must  be  made  at  such  a  convenient 
time  before  sunset,'^*  that  the  money  may  be  counted,  and  the 
necessary  receipt  or  acquittance  given,  while  there  is  light  enough 
reasonably  to  do  so.  (5.)  Therefore,  proof  of  a  demand  made 
in  the  afternoon  of  the  last  day,  without  showing  in  what  part 
of  the  afternoon  it  was  made,  and  that  it  was  towards  sunset,  or 
late  in  the  afternoon,  is  not  sufficient'"  (6.)  It  must  be  made 
upon  the  land,''*  and  at  the  most  notorious  place  of  it ;  therefore, 
if  there  be  a  dwelling-house  upon  the  land,  the  demand  must  be 
at  the  front  or  fore-door,  though  it  is  not  necessary  to  enter  the 
house,  notwithstanding  the  door  be  open ;  but  if  the  tenant  meet 
the  lessor,  either  on  or  off  the  land,  at  any  time  of  the  last  day 
of  payment,  and  tender  the  rent,  it  is  sufficient  to  save  a  forfeit- 
ure, for  the  law  leans  against  forfeitures.  (7.)  But  if  a  place  be 
appointed  where  the  rent  is  payable,  in  that  case,  the  demand  must 
be  made  at  such  place.  (8.)  A  demand  of  the  rent  must  be  made 
in  fact,  although  there  should  be  no  person  on  the  land  ready  to 
pay  it.'"  Nor  are  these  the  only  difficulties  to  which  a  landlord, 
by  the  common  law,  is  subject;  the  courts,  notwithstanding  his 
compliance  with  all  the  required  formalities,  would  set  aside  the 
forfeiture,  upon  the  payment  of  the  debt  and  costs,  at  any  time 
before  execution  executed  ;"*  and  the  tenant  might,  at  any  time, 
apply  to  a  court  of  equity  for  relief."^ 

774  It  is  said,  the  demand  ought  to  be  made,  at  the  last  hour  of  the 
day,  at  sunset.  Wheeldon  v.  Paul,  3  C.  &  P.  613.  And  see  Academy  of 
Music  V.  Hackett,  2  Hilt.  217. 

775  Weldon  v.  Harrison,  17  Johns.  66. 

776  Royer  v.  Ake,  3  P.  &  W.  464. 

^^^  l  Saund.  287,  note  i(5.  Livingston  v.  Kipp,  3  Wend.  230.  A  re-en- 
try for  nonpayment  of  ground-rent  must  be  shown;  it  will  not  be  pre- 
sumed. Keating  v.  Williams,  5  Watts  382.  And  see  McKnight  v.  Kreutz, 
SI  Pa.  232. 

778  West  v.  Davies,  7  East  363. 

779  See  Brown  v.  Vandergrift,  80  Pa.  142. 
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40.    Demand  of  rent. 

The  first  essential  form,  as  we  have  seen,  is  the  demand  of  rent, 
either  in  person,  or,  as  is  more  usual  and  proper,  by  a  duly  au- 
thorized agent.  We  here  introduce  an  approved  precedent  for 
the  letter  of  attorney  in  the  latter  case. 

Know  all  men,  by  these  presents,  that  I,  A.  B.,  have  made,  con- 
stituted and  appointed,  and  by  these  presents,  do  make,  consti- 
tute and  appoint  C.  D.,  my  true  and  lawful  attorney,  for  me  and 
in  my  name,  to  demand  and  receive  of  and  from  E.  F.,  his  heiis 
and  assigns,  on  the  first  day  of  November,  in  the  year  1836,  at  or 
on  a  certain  messuage,  or  lot  or  piece  of  ground,  situate  on  the 
west  side  of  Sixth  street,  &c.  (describing  the  premises  particu- 
larly), the  sum  of ,  lawful  money  of  the  United  States  of 

America,  which  becomes  due  unto  the  said  A.  B.  from  the  said 
E.  F.,  his  heirs  or  assigns,  on  the  said  first  day  of  November, 
1836,  for  one-half  year's  ground-rent  of  the  said  lot  of  ground, 

with  its  appurtenances,  which,  by  indenture  bearing  date  the 

day  of ,  A.  D.  ,  was  reserved  unto  the  said  A.  B.,  his 

heirs  and  assigns  for  ever ;  and  I  further  give  and  grant  unto  my 
said  attorney  full  power  and  authority  to  enter  into  and  upon  the 
said  lot  of  ground,  with  the  appurtenances,  by  the  said  indenture 
granted,  and  therein,  for  me  and  in  my  name,  place  and  stead,  to 

distrain  for  the  said  ,  should  it  not  be  paid  upon  demand 

being  made  as  aforesaid,  and  to  proceed  and  sell  such  distress  as 
shall  be  made,  according  to  the  form  of  law  in  such  case  made 
and  provided.  But  if  sufficient  distress  cannot  be  found  and  taken 
in  and  upon  the  premises,  to  satisfy  the  said  rent,  then,  in  such 
case,  into  and  upon  the  said  lot  of  ground  and  messuage,  or  any 
part  thereof,  in  the  name  of  the  whole,  for  me  and  in  my  name, 
to  re-enter  and  repossess  as  of  the  first  and  former  estate  and 
title,  as  though  the  aforesaid  indenture  ha:d  never  been  made, 
according  to  the  terms  and  conditions  in  the  said  indenture  con- 
tained; and  further  to  do  and  perform  all  things  requisite  and 
necessary  in  and  about  the  execution  of  the  premises.  In  testi- 
mony whereof,  I  have  hereunto  set  my  hand  and  seal,  this 

day  of ,  A.  D. . 

50.    Proceedings  in  the  cause. 

It  is  always  advisable  for  the  plaintiff  to  take  the  preparatory 
steps,  by  his  attorney  in  fact,  thus  authorized,  inasmuch  as  the 
entry  preceding  them  appears  on  record.    The  next  step  advis- 
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able  would  be  a  petition  or  bill  for  a  commission  for  examining 
plaintiff's  witnesses  in  perpetuam  rei  memoriam  for  the  proof  of 
the  re-entry  and  the  facts  attending  the  same,  the  structure  of 
which  bill  and  the  proceedings  thereon  should  conform  as  far 
as  possible  to  the  rules  governing  the  equity  practice  now  in  force 
in  this  state.'^^"  Upon  taking  such  testimony,  return  of  the  com- 
mission and  filing  same  in  the  prothonotary's  office,  it  would  be 
advisable  to  procure  an  exemplification  of  the  record  as  one  of  the 
party's  muniments  of  title. 

51.  Enforcement  of  re-entry. 

If,  upon  re-entry  of  the  premises,  no  one  is  in  possession,  the 
landlord's  course  is  to  take  and  retain  possession  as  of  his  former 
estate.  But  if  they  be  occupied,  and  the  tenants  refuse  to  sur- 
render quiet  possession,  his  only  remedy  is  an  action  of  ejectment, 
by  which,  all  the  proceedings  being  regularly  proved,  he  will 
recover  actual  possession,  and  a  complete  title,  defeasible,  how- 
ever, upon  tender  by  the  lessee  of  all  arrearages  of  rent,  and  the 
whole  costs  and  expenses  incurred  by  his  forfeiture.  So  much 
are  our  courts  opposed  to  forfeitures,  that,  upon  doing  perfect 
equity  to  the  demandant,  the  grantee  will,  at  any  time  before  re- 
sale, be  restored  to  all  his  rights  and  privileges  in  the  premises. 

52.  When  formal  proceedings  are  necessary. 

This  formal  proceeding  need  not  be  resorted  to,  where  the 
grantee  or  lessee  is  within  reach  of  process  upon  his  covenant,  as 
under  a  judgment  and  execution,  a  sale  of  the  forfeited  premises 
might  be  speedily  effected,  and  this  is  the  course  usually  pur- 
sued; so,  where  the  defendant  is  willing  to  confess  judgment, 
and  agrees  to  a  sale  by  execution,  or  to  execute  a  reconveyance ; 
so,  where  the  defendant  is  dead,  but  is  represented  by  an  execu- 
tor or  administrator,  against  whom  process  may  be  issued.  But 
where  the  grantee  is  gone  off,  or  has  been  discharged  by  the  in- 
solvent laws,  or  has  conveyed  his  interest  in  the  property,  or  is 
deceased,  and  no  administration  is,  or  can  be,  set  up,  in  either 
of  these  cases,  the  grantor  has,  in  this  state,  no  other  alternative 
to  obtain  a  title  than  a  resort  to  the  forms  already  described.^*^ 

780  See  New  Rules  of  Equity  Practice  of  Pennsylvania  as  revised  and 
amended  by  the  judiciary  in  191 1.    Supp.  to  Purdon  (1912)  p.  250. 

781  Most  of  these  difficulties  have  been  obviated  by  the  act  8  April, 
1840,  P.  L.  249,  2  Purd.  §21,  p.  1809,  which  provides,  that,  two  returns  of 
nihil,  in  an  action  to  recover  ground-rent,  shall  be  equivalent  to  actual 
service.  And  this,  whether  the  covenantor  be  living  or  dead.  Taylor  v. 
Young,  71  Pa.  81. 
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IV.    Of  the  Action  for  Mesne  Profits. 
53.    Equitable  nature  of  the  action.(dd) 

Whilst  the  action  of  ejectment  remained  in  its  original  state, 
and  the  ancient  practice  prevailed,  the  measure  of  damages  given 
by  the  jury,  when  the  plaintiff  recovered  his  term,  was  the  profits 
of  the  land,  accruing  during  the  tortious  holding  of  the  defendant. 
But  upon  the  introduction,  in  England,  of  the  more  modern  sys- 
tem, an  alteration  took  place  in  this  particular;  and,  as  the  dam- 
ages assessed  were  only  nominal,^*^  and  did  not  include  the  real 
injury  sustained  by  the  claimant,  it  became  necessary  to  give 
another  remedy  to  the  plaintiflf  for  the  damages.  This  was 
effected  by  a  new  application  of  the  common  action  of  trespass 
vi  et  armis,  generally  termed  an  action  for  mesne  profits,  in  which 
action  the  plaintiff  complains  of  his  ejection  and  loss  of  posses- 
sion, states  the  time  during  which  the  defendant  held  the  land  and 
took  the  rents  and  profits,  and  prays  judgment  for  the  damages 
which  he  has  thereby  sustained.'*^ 

Trespass,  not  assumpsit,  is  the  proper  form  of  action  for  the 
recovery  of  mesne  profits.'''*  In  this  action  the  plaintiff  com- 
plains of  his  ejection  and  loss  of  possession,  states  the  time  during 
which  the  defendant  held  the  land  and  took  the  rents  and  profits, 
and  prays  judgment  for  the  damages  which  he  has  already  sus- 
tained. The  action,  like  the  action  of  ejectment,  may  be  equi- 
table in  character;"^  and  therefore,  where  one  was  in  possession 
of  premises,  under  a  conveyance  to  hold  until  the  payment  of  a 
mortgage-debt,  and  on  the  trial  of  an  ejectment  against  him,  by 
a  purchaser  of  the  title  of  the  cestui  que  trust,  the  latter  paid  into 
court  the  amount  of  the  debt,  which,  however,  the  defendant  did 
not  take  out,  but  took  a  writ  of  error  on  the  judgment  against 

dd    3  Vale  7026. 

782  See  Harvey  v.  Show,  i  Yeates  159.  Trespass  for  mesne  profits  lies 
against  a  corporation.    McCready  v.  Guardians  of  the  Poor,  9  S.  &  R.  94. 

783  Adams  Eject.  443.  Neither  assumpsit  (Bard  v.  Nevin,  9  W.  328) 
nor  account-render  will  lie  for  mesne  profits.  Harker  v.  Whitaker,  S  W. 
474.  See  Haldane  v.  Duche,  2  Dall.  176;  s.  c.  i  Yeates  121.  The  acts  of 
1806  and  1807  have  not  affected  the  action  for  mesne  profits;  they  are 
recoverable  by  action  of  trespass,  as  at  common  law.  Osbourn  v.  Osbourn, 
II  S.  &  R.  55- 

784  Rielly  v.  Crown  Petroleum  Co.,  213  ?a.  595;  Brandmeier  v.  Pond 
Creek  Coal  Co.,  229  Pa.  280. 

785  Murray  v.  Gouverneur,  2  Johns.  Cas.  438. 
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him,  which  was  affirmed,  it  was  held,  that  the  defendant  in  the 
ejectment  was  liable  for  mesne  profits  from  the  time  of  the  pay- 
ment of  the  money  into  court,  until  his  surrender  of  the  premises. 
Where  the  recovery  of  a  plaintiff  in  ejectment  depends  on  an 
equity,  and  is,  consequently,  conditional  on  the  payment  or  tender 
of  a  sum  of  money  due  the  defendant,  mesne  profits  are  not  re- 
coverable, except  after  tender  or  payment  made.  It  seems,  there 
can  be  no  recovery  for  mesne  profits,  until  after  a  wrongful  pos- 
session has  begun,  where  the  original  possession  was  lawful.'"^ 
Executors,  with  power  to  sue,  may  maintain  this  action.'*^ 

54.    Other  forms  of  recovery. 

It  has  been  already  seen,  that  even  in  the  fictitious  action,  the 
party  may,  if  he  choose,  still  proceed  for  mesne  profits,  upon  giv- 
ing notice  to  the  defendant  of  his  intention  so  to  do;^'*  and  al- 
though this  form  of  procedure,  by  action  of  trespass,  may  not  be 
the  only  one  in  which  a  recovery  can  be  had,  under  any  circum- 
stances, yet  it  is  deemed  better  calculated  to  do  complete  justice  to 
the  plaintiff  than  any  other.  It  is  inconsistent,  that  an  action  on 
an  implied  contract  for  the  use  and  occupation  could  lie,  which 
the  plaintiff  in  his  ejectment  considered  as  a  wrong ;  and  how  the 
action  of  ejectment,  and  for  use  and  occupation,  can  be  consistent, 
it  is  difficult  to  conceive ;  since,  in  the  one,  the  plaintiff  treats  the 
defendant  as  trespasser,  and  in  the  other,  as  a  tenant.""  The 
usual  and  safest  course,  therefore,  is,  to  take  a  verdict  in  eject- 
ment for  nominal  damages  merely,  and  to  recover  the  real  dam- 
ages in  the  action  for  mesne  profits,  and  this  has  been  the  un- 
varied practice,  as  well  before  as  since  the  act  introducing  the 

yS6    Zimmerman  v.  Eshbach,  15  Pa.  437. 

787  Blight  v.  Ewing,  26  Pa.  135. 

788  Boyd  V.  Cowan,  4  Dall.  138;  Osboum  v.  Osbourn,  11  S.  &  R.  55; 
Battin  v.  Bigelow,  Pet.  C.  C.  452-  A  recovery  of  nominal  damages  in 
ejectment  is  no  bar  to  an  action  for  mesne  profits.  Van  Alen  v.  Rogers,  i 
Johns.  Cas.  281.  In  Treherne  v.  Gressingham,  Barnes  87,  the  court  said, 
that  these  actions  for  mesne  profits  (which  are  grown  very  fashionable) 
tend  to  create  double  expense;  why  should  not  the  plaintiff  be  ready  at 
the  trial  of  the  ejectment,  to  prove  nis  damages  which  may  be  recovered  in 
that  action,  without  bringing  a  second  for  mesne  profits  ?  Where  an  eject- 
ment by  cestui  que  trust  against  trustee,  to  compel  a  conveyance,  on  pay- 
ment of  the  purchase-money,  necessarily  involves  an  account  of  rents  and 
profits,  no  subsequent  action  therefor  will  lie.    Cox  v.  Harry,  32  Pa.  18. 

789  See  Mozart  Building  Association  v.  Frisdjen,  S  W.  N.  C.  318. 
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writ  of  ejectment/®"  The  tenant  becomes  responsible  to  the 
plaintiff  in  the  judgment  in  ejectment,  for  rent  in  the  shape  of 
mesne  profits,  from  the  time  of  the  commencement  of  the  eject- 
ment, and  therefore,  may  withhold  the  rent  from  his  original 
landlord,  to  avoid  circuity  of  action.'®^  The  proper  practice, 
where  the  plaintiff  in  an  action  of  ejectment  intends  to  proceed  at 
the  same  time  for  mesne  profits,  is  to  give  the  proper  notice  of  his 
claim,  and  let  the  jury  pass  on  the  question  separately  at  the 
time.  "2 

55.    Who  may  recover. 

A  party  having  the  freehold  and  entitled  to  the  possession  of 
land,  may  enter  upon  it,  without  any  legal  process  whatsoever, 
and  may  maintain  an  action  of  trespass,  and  sue  for  and  recover 
mesne  profits  in  the  same  manner  and  to  the  same  extent  as  he 
could  have  done,  had  he  been  put  in  possession  by  reason  of  a 
recovery  in  ejectment.''*  After  a  recovery  in  ejectment,  but  be- 
fore habere  facias  issued,  an  action  for  mesne  profits  or  estrepe- 
(ment,  is  the  proper  remedy  for  the  recovery  of  chattels  severed 
from  the  freehold.''"*  An  action  of  trespass  for  mesne  profits, 
cannot  be  maintained  by  one  who  has  recovered  in  ejectment,  but 
who  is  not  in  possession  of  the  premises.'"®  Intermeddling  with 
real  estate  by  putting  a  party  in  possession  and  afterwards  mak- 
ing a  written  lease  of  it  to  other  parties,  makes  the  party  so  in- 
terfering liable  with  the  parties  occupying  the  premises  for  the 
mesne  profits.'"'    A  defendant  quitting  possession,  not  clandes- 

790  Osbourn  v.  Osbourn,  11  S.  &  R.  S7-8. 

791  Bauders  v.  Fletcher,  11  S.  &  R.  419.  This,  however,  is  denied  in 
Schuylkill  and  Dauphin  Improvement  and  Railroad  Co.  v.  Schmoele,  57  Pa. 
271,  where  it  is  said  by  Agnew,  J.,  that  the  commencement  of  an  ejectment 
will  not  have  such  effect,  until  it  has  resulted  in  an  actual  or  virtual  evic- 
tion ;  the  tenant  has  a  right  to  call  upon  his  landlord  to  take  defense,  and 
if  eviction  follows,  he  must  fall  back  upon  his  covenant  for  quiet  enjoy- 
ment. 

792  Cook  V.  Nicholas,  2  W.  &  S.  27;  Bayard  v.  Inglis,  5  W.  &  S.  465; 
Livingston  v.  Tanner,  14  N.  Y.  64;  Delatauchs  v.  Chubb,  Coxe  466;  Car- 
man V.  Beam,  88  Pa.  319;  Alexander  v.  Shalala,  228  Pa.  297. 

793  Reed  v.  Stanley,  6  W.  &  S.  369. 

794  Harlan  v.  Harlan,  15  Pa.  514 

795  Caldwell  v.  Walters,  22  Pa.  378.  But,  after  a  recovery  of  wild 
lands,  the  plaintiff's  constructive  possession  will  support  the  action.  Craft 
v.  Yeaney,  66  Pa.  210. 

796  Storch  V.  Carr,  28  Pa.  135 ;  Longenberger  v.  Case,  6  W.  N.  C.  74. 
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tinely,  pending  an  ejectment  is  not  liable  for  mesne  profits  after 
that  time.  The  action  for  mesne  profits  may  be  brought  pending 
a  writ  of  error  in  ejectment,  and  the  plaintiff  may  proceed  to 
ascertain  his  damages,  and  to  sign  his  judgment;  but  the  court 
will  stay  execution,  until  the  writ  of  error  is  determined."'  The 
suit  is  commenced  in  the  same  manner  as  other  personal  actions. 

56.  Vendor  in  lawful  possession. 

A  vendor  who  is  in  lawful  possession,  need  not  account  to  the 
vendee  who  brings  ejectment.'**  And  if  a  plaintiff  recovered 
land  under  an  executory  contract  paying  into  court  the  full  pur- 
chase money,  he  is  entitled  to  recover,  if  he  claims  mesne  profits, 
only  from  the  time  the  ejectment  was  pending,  and  also  if  it  ap- 
pears that  in  the  ejectment  suit  no  reduction  was  made  for  rents 
and  profits.'®*  Plaintiff  in  ejectment  may  recover  mesne  profits 
though  he  obtain  possession  pending  his  suit.*"" 

If  an  action  for  mesne  profits  is  brought  in  the  name  of  the 
husband  and  wife  in  her  right,  but  tried  on  the  merits  as  if  it  had 
been  brought  in  his  name  for  her  use,  the  error  though  formal  is 
material,  yet  may  be  amended  in  the  supreme  court.*"^  With  re- 
spect to  evidence  the  return  of  the  summons  in  the  preceding 
ejectment  in  which  the  plaintiff  had  judgment  for  the  land  is  con- 
clusive evidence  of  the  possession  of  all  the  defendants  at  the 
time  of  service  and  presumptive  evidence  of  their  continuance  in 
possession  until  overcome  by  evidence  to  the  contrary.*"^  And 
the  testimony  of  one  of  the  defendants  tending  to  show  merely 
that  he  alone  had  an  actual  residence  on  the  land  during  the 
period  in  controversy,  is  insufficient  to  rebut  the  presumption  of 
his  co-defendant's  joint  possession  and  liability.*"' 

57.  Executor  and  administrator. 

After  the  plaintiff's  death,  his  administrator  may  proceed  and 
give  notice  of  a  claim  for  mesne  profits.*"*    The  action  may  also 

797  Donford  v.  Ellys,  12  Mod.  138;  Howell  v.  Delancy,  5  Cow.  33. 

798  Huyck  V.  Tracy,  I  Pitts.  364. 

799  Stephens  v.  Stronsnider,  92  Pa.  233. 

800  Carman  v.  Bean,  88  Pa.  319. 

801  Act  May  20,  1891,  §2,  P.  t.  loi,  2  Purd.  §15,  p.  I439;  Thornton  v. 
Rritton,  144  Pa.  126. 

802  Ibid. 

803  Ibid. 

804  Hart  V.  McGrew,  11  At.  617. 


25CX)        Common  Law  Practice  in  Pennsylvania. 

be  maintained  against  executors  or  administrators,  for  the  profits 
accruing  during  the  lifetime  of  the  testator  f'  it  may  be  brought 
against  any  person  in  possession  of  the  land;  and  where,  during 
the  pendency  of  the  action  of  ejectment,  the  defendant  gives  up 
the  possession  to  a  third  person,  and  the  plaintiff  afterwards  re- 
covers judgment,  such  third  person  is  liable  for  the  mesne 
profits;'"'  it  is  no  defence,  to  say  that  he  was  upon  the  premises 
as  the  agent,  and  under  the  license  of  the  defendant  in  ejectment, 
for  no  man  can  license  another  to  do  an  illegal  act.  But  the 
measure  of  the  damages,  in  such  case,  will  not  be  the  whole  mesne 
profits  of  the  lands,  but  will  depend  upon  the  time  such  person 
has  had  them  in  his  occupation,  together  with  all  the  circum- 
stances of  the  case.*"^ 
58.    Tenants  in  common. 

A  tenant  in  common,  who  has  recovered  in  ejectment,  may 
maintain  an  action  for  mesne  profits  against  his  co-tenant;'"*  so, 
also,  a  tenant  in  common  may  maintain  an  action  of  trespass 
against  his  co-tenant,  either  for  mesne  profits  or  for  a  total  de- 
struction of  the  common  property.'"'  Where  one  owning  five- 
sixths  of  a  tract  of  land  recovered  in  an  ejectment  against  the 
owner  of  the  other  one-sixth  in  possession,  and  brings  an  action 
for  mesne  profits,  he  is  entitled  to  recover  damages,  for  use  and 
occupation,  from  the  time  he  became  the  owner,  even  though  no 
other  damages  be  proved.'"'  But  trespass  for  mesne  profits  will 
not  lie  by  a  tenant  in  common  without  proof  of  actual  ouster,  nor 
for  more  permissive  occupation.'*"  And  if  a  joint-tenant  or  ten- 
ant in  common  recovers  against  his  partner,  it  is  incumbent  on  the 
plaintiff  to  obtain  possession  in  a  reasonable  time  after  the  judg- 
ment in  ejectment ;  and  if  he  be  remiss  therein  for  years,  he  will 
not  be  allowed  to  charge  the  defendant  as  a  trespasser.'** 

80s  Arundel  v.  Springer,  71  Pa.  398.  Or  they  may  be  substituted,  if 
he  die  pendente  lite.    Ibid. 

806  Jackson  v.  Stone,  13  Johns.  447. 

807  Adams  Eject.  450  (4th  Am.  Ed.).  A  bona  fide  purchaser  is  not 
liable  for  mesne  profits,  beyond  the  time  his  title  accrued.  Reed  v.  In- 
graham,  3  Dall.  505. 

808  Lane  v.  Harrold,  72  Pa.  267. 

809  Critchfield  v.  Humbert,  39  Pa.  427. 

810  Norris  v.  Gould,  15  W.  N.  C.  187. 

811  Hare  v.  Fury,  2  Yeates  13.  As  to  what  is  such  reasonable  time, 
see  Chambers  v.  Lapsley,  7  Pa.  24. 
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Sg.    Actions  on  appeal  bonds. 

The  proper  action  on  an  appeal  bond  in  ejectment,  given  in  pur- 
suance of  the  act  of  1897*^^  to  recover  profits,  is  assumpsit.'^* 
Nor  is  a  preceding  action  in  trespass  to  liquidate  damages  for  the 
mesne  profits  required  before  suing  on  the  bond.'^*  Further- 
more, the  action  of  assumpsit,  if  brought  in  Philadelphia,  may  be 
in  a  different  court  from  that  in  which  the  ejectment  was  tried.'" 
An  affidavit  of  defense  may  be  entered  in  such  a  case  ;*^^  and  an 
order  discharging  a  rule  for  want  of  a  sufficient  affidavit  will  not 
be  reversed  where  the  questions  of  law  raised  by  the  statement 
of  claim  and  the  affidavit  are  close  and  doubtful.*^'  Nor  can  an 
action  on  the  bond  be  defeated  because  the  plaintiff  in  the  eject- 
ment had  not  joined  with  himself  in  the  suit  on  the  bond  as  a 
party  plaintiff  a  person  to  whom  he  had  conveyed  an  interest  in 
the  land  in  controversy  after  bringing  the  ejectment;*^*  for,  in 
such  a  case  even  after  verdict  and  judgment  and  also  in  the  ap- 
pellate court  the  record  may  be  amended  by  adding  his  name.*^° 

An  affidavit  of  defense  is  not  required  in  an  action  on  a  bond 
entered  on  an  appeal  in  ejectment  where  the  damages  are  un- 
liquidated and  the  claim  is  for  mesne  profits  accruing  since  the 
judgment  in  the  lower  courts.*^" 

In  an  action  on  an  appeal  bond  to  recover  mesne  profits  ac- 
cruing after  a  judgment  in  ejectment,  the  rent  secured  by  the 
defendant  since  the  judgment  is  the  proper  measure  of  damages. 
If  the  bond  provides  for  paying  them,  the  defendant  is  entitled  to 
set  off  taxes,  water  rent,  etc.,  paid  by  the  defendant  after,  but 
not  before,  the  entry  of  the  judgment.*" 

812  May  19,  10  P.  L.  67,  2  Purd.  §56,  p.  1449.  A  surety  is  liable  on  an 
appeal  bond  although  signed  by  only  three  of  the  four  defendants.  Glee- 
son's  Estate,  affd.  192  Pa.  279 ;  Keyser  v.  Keen,  17  Pa.  327 ;  Grim  v.  Jack- 
son Township  School  Directors,  51  Pa.  219;  Simpson's  Ex.  v.  Bovard,  74 
Pa.  3SI ;  Whitaker  v.  Richards,  134  Pa.  191. 

813  Commonwealth  v.  Gould,  43  Super.  Ct  317  and  48  Super.  Ct.  52a 

814  Ibid. 

815  Ibid. 

816  Ibid. 

817  Ibid. 

818  Ibid. 

819  Ibid 

820  Lazarus  v.  Morris,  17  EHst.  804. 

821  Commonwealth  v.  Gould,  48  Super.  Ct.  528. 
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60.  Effect  of  judgment  in  the  ejectment. 

The  judgment  in  the  ejectment  action  is  conclusive  of  the 
plaintiff's  right  to  recover  them.*^^  The  plaintiff  in  ejectment 
after  recovery  may  maintain  the  action  though  he  has  parted  with 
his  title  by  deed  of  bargain  and  sale.*^^  But  if  the  plaintiff  ob- 
tain a  verdict  and  judgment  on  condition  that  he  pay  the  de- 
fendant money,  he  cannot  afterwards  recover  mesne  profits,  as 
the  defendant's  possession  was  not  unlawful.'^*  Nor  can  tres- 
pass be  maintained  against  a  husband  for  mesne  profits  on  the 
ground  that  he  had  aided  and  abetted  his  wife  in  deceiving  the 
plaintifP^""  in  collecting  the  rents  and  managing  the  property.'"" 
Nor  is  a  surety  on  a  bond,  who  obligates  himself  to  become 
liable  for  rents,  mesne  profits  and  costs  in  the  event  that  a  sher- 
iff's grantee  establishes  title  superior  to  the  title  of  the  principal 
HI  the  bond,  liable  where  the  sheriff's  grantee  by  an  ejectment  re- 
covers possession  of  the  actual  occupation  of  the  land,  but  in 
a  second  ejectment  against  the  principal  in  the  bond  suffers  a 
voluntary  nonsuit.'^' 

61.  Act  of  1889.    When  they  can  be  recovered.(ee) 

"Whenever  an  action  for  ejectment  is  pending  for  the  recovery 
of  real  estate,  the  plaintiff  or  plaintiffs  therein,  or  any  person 
having  such  right  of  action,  may  as  well  before  as  after  the  ter- 
mination of  such  action  of  ejectment,  institute  an  action  or  ac- 
tions for  mesne  profits,  against  the  defendant  or  defendants  in 
such  action  of  ejectment,  or  against  any  other  person  or  persons 
who  may  be  liable  to  such  plaintiff  or  plaintiffs,  or  other  person, 
having  such  right  of  action  for  such  profits,  but  such  action  or 
actions  for  mesne  profits  shall  not  be  proceeded  with  to  trial, 
until  the  plaintiff  or  plaintiffs  shall  have  recovered  possession  of 
the  real  estate  in  controversy."*^*  This  act  affords  a  complete 
remedy  for  the  recovery  of  the  rents  and  profits  of  land  retained 

ee    3  Vale  7032. 

822  Reilly  v.  Crown  Petroleum  Co.,  213  Pa.  595. 

823  Duffield  V.  Stille,  2  Dall,  156. 

824  Heckart  v.  Zerbe,  6  W.  260. 

82s    Schaeffer  v.  Eichert,  10  C.  C.  364. 

826  Pace  v.  Hoban,  27  Super.  Ct.  574. 

827  Graham  v  James,  27  Super.  Ct  211. 

828  Act  Feb.  23,  1889,  P.  L.  8,  2  Purd.  §38,  p.  1306,  superseding  act  June 
V,  1879,  p.  L.  125,  2  Purd.  §37,  p.  1305. 
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in  possession  after  judgment  in  ejectment  pending  a  writ  of 
error  resulting  in  an  affirmance  of  the  judgment.^^"  In  Johnson 
V.  Hessel,*""  a  writ  of  hab.  fa.  was  issued  on  a  judgment  in  eject- 
ment and  the  sheriff  returned  that  he  found  a  third  party  in  pos- 
session claiming  by  title  paramount  to  the  defendant.  The  court 
ordered  the  sheriff  to  execute  the  writ,  whereupon  the  claimant 
appealed.  The  recognizance  given  in  connection  therewith  was 
conditioned  that  the  "plaintiff  in  error  prosecute  his  writ  with 
effect;  and,  if  the  judgment  be  affirmed,  or  the  writ  of  error  be 
discontinued  or  non-prossed,  that  he  pay  the  debt,  damages  and 
costs  adjudged  or  accrued  upon  such  judgment,  and  all  other 
damages  or  costs  that  may  be  awarded."  The  recognizance,  so 
the  court  held,  on  the  affirmance  of  the  order,  did  not  bind  the 
obligors  to  pay  to  the  plaintiff  in  the  ejectment  as  "damages"  the 
rental  value  of  the  premises  during  the  pendency  of  the  writ  of 
error,  for  as  they  were  not  included  in  the  judgment  nor  awarded 
on  the  writ  of  error,  they  were  within  neither  the  letter  nor  the 
spirit  of  the  condition  stated  in  the  recognizance. 

62.  Survival  of  action. 

At  common  law,  the  right  to  recover  mesne  profits  in  an  ac- 
tion of  trespass  did  not  survive  against  the  personal  representa- 
tives of  the  defendant  in  ejectment;  the  court  applied  the  maxim 
actio  personalis  moritur  cum  persona.*^^  But  it  is  not  so,  under 
our  statute  f^^  which  provides  that  executors  may  be  sued  in  any 
action,  which  might  have  been  maintained  against  the  decedent, 
except  for  slander,  libel  or  wrongs  done  to  the  person.'^^  The 
act  of  1869,*°*  by  which  this  was  specially  enacted,  was  held  to 
have  wrought  no  change  in  the  existing  law,'^®  and  the  right  to 
recover  mesne  profits  survives  to  the  heir  of  the  plaintiff  in  eject- 
ment.**® 

63.  Declaration. 

The  declaration  in  the  action  for  mesne  profits  must  expressly 

829  Johnson  v.  Hessel,  134  Pa.  315;  Warren  v.  Steer,  ti8  Pa.  315. 

830  134  Pa.  315- 

831  Marker  v.  Whitaker,  5  W.  474;  Bard  v.  Nevin,  9  W.  328. 

832  Act  24  February,  1834,  §28,  P.  L.  77,  i  Purd.  §128,  p.  iiii. 

833  Arundel  v.  Springer,  71  Pa.  398.    See  Chap.  37. 

834  Act  12  April,  1869,  P  L.  27,  4  Purd.  §3,  p  4824. 
83s  Arundel  v.  Springer,  71  Pa.  398. 

836    Means  v.  Presbyterian  Church,  3  Pa.  93. 
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state  the  different  parcels  of  land  from  which  the  profits  arose, 
or  the  defendant  may  plead  lebrum  tenementum,  and  so  drive  the 
plaintiff  to  a  new  assignment.*^'  It  should  also  state  the  time 
when  the  defendant  broke  and  entered  the  premises,  and  ejected 
the  plaintiff,  the  length  of  time  during  which  he  so  ejected  him, 
and  the  value  of  the  mesne  profits  of  which  he  deprived  him; 
and  the  omission  of  either  of  these  statements  is  ground  for  a 
special  demurrer ;  but  the  defect  is  cured  by  verdict  or  interlocu- 
tory judgment.*'* 

64.  Trial  and  evidence. 

The  general  issue  is  "not  guilty;"  and  if  the  plaintiff  declare 
against  the  defendant  for  having  taken  the  mesne  profits  for  a 
longer  period  than  six  years  before  action  brought,  the  defendant 
may  plead  the  statute  of  limitations,  viz.,  not  guilty  within  six 
years  before  the  commencement  of  the  suit,  and  thereby  protect 
himself  from  all  but  six  years;*"  for  the  general  rule,  in  this 
form  of  action,  is,  that  the  plaintiff  shall  recover  for  such  time  as 
he  can  prove  the  defendant  to  have  been  in  possession,  provided 
he  do  not  go  back  beyond  six  years,  in  which  case,  the  statute  of 
limitations  may  be  pleaded.**"  So,  a  release  may  be  pleaded ;  but 
no  defense  can  be  set  up  in  the  action  for  mesne  profits,  which 
would  have  been  a  bar  to  the  action  of  ejectment,  and  there  is  no 
difference  in  this  respect  between  a  judgment  by  default  and  a 
judgment  after  verdict.**^  As  this  is  an  action  for  a  tortious  oc- 
cupation, the  defendant  cannot  pay  money  into  court.**'' 

65.  Damages. 

After  every  recovery  in  ejectment,  whether  by  verdict  or  de- 

837  2  Dunl.  Pr.  1071. 

838  Higgins  V.  Highfield,  13  East  407. 

839  Bull.  N.  P.  88. 

840  Hare  v.  Fury,  3  Yeates  13;  Huston  v.  Wickersham,  2  W.  &  S.  314; 
Lynch  V.  Cox,  23  Pa.  265 ;  Hill  v.  Meyers,  46  Pa.  15 ;  Morgan  v.  Varick,  8 
Wend.  587 ;  Genet  v.  Wood,  24  Wend.  443.  In  order  to  avoid  the  running 
of  the  statute  pending  the  ejectment,  it  is  provided  by  the  act  of  11  June, 
1879,  P.  L.  125,  2  Purd.  %37,  p.  1305,  that  an  action  for  mesne  profits  may 
be  commenced  at  anytime  after  the  bringing  of  the  ejectment,  but  shall  not 
be  tried,  until  after  a  recovery  of  possession  therein. 

841  Baron  v.  Abell,  3  Johns.  481 ;  Jackson  v.  Combs,  7  Cow.  36;  s.  c.  2 
Wend.  153 ;  Lloyd  v.  Nourse,  2  R.  49.  A  tortfeasor  cannot  set  up  the  rights 
of  third  persons.    Karns  v.  Tanner,  74  Pa.  339. 

842    Holdfast  v.  Morris,  2  Wils.  iig. 
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fault,  the  tenant  is  estopped  from  controverting  the  title  of  the 
plaintiff,  in  a  subsequent  action  for  mesne  profits,**^  if  the  latter 
do  not  seek  to  recover  damages  for  a  time  anterior  to  the  service 
of  the  writ  of  ejectment ;  but  if  he  do,  he  must  show  his  title  and 
the  possession  of  the  defendant.***  And  where  the  defendant, 
after  a  verdict  in  ejectment,  brought  ejectment  for  the  same 
premises,  and  obtained  a  verdict,  he  was  not  permitted  to  set  up 
this  second  verdict  as  a  bar  to  the  action  for  mesne  profits  ;**^  this 
rule  exists  between  tenants  in  common,  as  well  as  strangers.**® 
So,  in  trespass  for  mesne  profits  against  one  who  had  purchased 
from  a  defendant  in  ejectment,  pending  the  ejectment,  and  was 
put  in  possession  by  him,  the  record  of  the  recovery  in  the  eject- 
ment was  held  to  be  conclusive  evidence  of  the  plaintiff's  title.**' 
Where  the  plaintiff  seeks  to  recover  mesne  profits,  it  is  sufficient 
for  him  to  produce  the  verdict  and  judgment,  where  there  has 
been  a  confession  of  entry,  without  proving  either  a  title  to  the 
land  or  an  entry  under  the  judgment;  but  where  the  judgment  in 
ejectment  was  obtained  by  default,  an  entry  must  be  proved.'** 
A  recovery  in  ejectment  is  conclusive  of  the  plaintiff's  right  to  the 
profits  which  accrued  in  the  interval  between  such  recovery  and 
the  issuing  of  the  writ  in  an  action  for  mesne  profits  ;**'  nor  does 
the  fact  of  an  ejectment  having  been  brought  by  the  original 
plaintiff  against  the  original  defendant,  affect  the  right  to  the 
mesne  profits.*^"  Notwithstanding  a  recovery  by  the  defendant 
in  two  alternate  ejectments,  between  the  same  parties  and  on  the 
same  title,  one  of  which  was  prior,  and  the  other  subsequent  to 
the  term  for  which  the  recovery  was  sought,  an  intermediate  ver- 
dict and  judgment  is  conclusive  of  the  plaintiff's  right  to  mesne 
profits  from  the  time  of  the  service.*"^ 

In  an  action  of  trespass  brought  by  a  plaintiff  for  the  mesne 

843  Bailey  v.  Watson,  6  Binn.  450;  Drexel  v.  Man,  2  Pa.  271;  Benson 
V.  Matsdorf,  2  Johns.  369. 

844  Osbourn  v.  Osbourn,  ii  S.  &  R.  SS;  Huston  v.  Wickersham,  2  W. 

&  S.  308. 
84s    Drexel  v.  Man,  2  Pa.  271 ;  Benson  v.  Matsdorf,  2  Johns.  369. 

846  Chambers  v.  Lapsley,  7  Pa-  24- 

847  Jeffries  V.  Zane,  i  Miles  287. 

848  Brown  v.  Galloway,  Pet.  C  C.  299. 

849  Postens  V.  Postens,  3  W.  &  S.  182 ;  Huston  v.  Wickersham,  2  W.  & 

S.  313- 

850  Postens  V.  Postens,  3  W.  &  S.  182. 
8gi    Drexel  v.  Man,  2  Pa.  271. 
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profits  of  premises  previously  recovered  by  him  of  the  defendant 
in  ejectment,  the  judgment  in  the  ejectment,  whether  pleaded  or 
given  in  evidence,  is  conclusive  evidence  of  his  title  to  the  pos- 
session and  right  to  receive  the  mesne  profits  from  the  date  of 
the  demise  in  the  declaration,  according  to  the  English  mode  of 
instituting  actions  of  ejectment,  and  from  the  day  of  suing  out 
the  writ  of  ejectment,  as  directed  by  the  act  of  assembly  in  this 
state,  until,  by  virtue  of  the  proceedings  had  therein,  possession  is 
obtained  by  the  plaintiff  from  the  defendant ;  and  this  is  the  effect 
of  every  judgment  in  ejectment,  whether  it  be  the  first,  second  or 
third,  even  between  the  same  parties  or  privies,  and  where  the 
same  titles  are  or  have  been  relied  on.*^^  In  an  action  for  mesne 
profits  against  a  landlord  and  his  tenant,  it  is  admissible  to  intro- 
duce a  verdict  and  judgment  in  ejectment  against  the  tenant,  the 
landlord  having  taken  part  in  the  case  by  suing  out  a  writ  of 
error.'°*  If  the  plaintiff  go  for  the  mesne  profits  prior  to  the 
issuing  of  the  writ  of  ejectment,  the  defendant  has  a  right,  as  re- 
spects these,  to  go  into  the  title  of  the  plaintiff,  and  is  not  con- 
cluded by  the  recovery  in  ejectment  ;'°*  and  if  there  be  a  recovery 
in  ejectment  against  the  wife,  the  judgment  will  not  be  evidence 
against  the  husband  and  wife,  in  an  action  for  mesne  profits ;  for 
the  wife's  confession  of  a  trespass  committed  by  her,  cannot  be 
given  in  evidence  to  affect  the  husband,  in  an  action  in  which  he 
is  liable  for  the  damages  and  costs.*^' 

It  has  been  said,  that  the  action  for  mesne  profits  is  a  liberal 
and  equitable  one,  and  will  allow  of  every  kind  of  equitable  de- 
fense; hence,  a  claim  for  repairs  may  be  liquidated  in  this  ac- 
tion;*"^ and  an  innocent  possessor  may  set  off  improvements."' 

852  Man  V.  Drexel,  2  Pa.  203.  It  has  also  been  decided,  that  the 
defendant,  in  an  action  for  mesne  profits,  is  not  conclusively  estopped  from 
showing  that  he  was  not  in  actual  possession,  at  the  time  of  the  service  of 
the  writ  of  ejectment.  Miller  v.  Henry,  84  Pa.  33.  It  is  not  conclusive  as 
to  the  defendant's  possession  at  any  period  subsequent  to  the  service  of 
the  writ.    Sopp  v.  Winpenny,  68  Pa.  78. 

853  Chambers  v.  Lapsley,  7  Pa.  24;  Chirac  v.  Reinecker,  11  Wheat  280. 

854  Huston  v.  Wickersham,  2  W.  &  S.  213 

855  Denn  v.  White,  7  T.  R.  112. 

856  Hylton  V.  Brown,  2  W.  C.  C.  165;  Green  v.  Biddle,  8  Wheat,  i. 
Trespass  for  mesne  profits  admits  of  an  equitable  defense;  a  deficiency  in 
profits  in  one  year  may  form  an  excess  in  another;  but  the  plaintiflE  may 
rebut  this,  by  showing  an  excess  of  profits  in  the  years  excluded  by  the 
statute  of  limitations;  the  defendant  cannot,  however,  extend  his  claim, 
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But  it  has  been  held,  that  if  the  tenant  has  made  improvements 
on  land,  under  a  contract  with  the  owner,  he  will  not  be  allowed 
for  them  in  an  action  for  the  mesne  profits,  brought  by  a  devisee, 
but  must  seek  his  compensation  from  the  personal  representatives 
of  the  devisor  ;*°^  and,  though  improvements  may  be  set  off  against 
mesne  profits,  yet  the  profits  before  the  demise  laid,  should  be  first 
deducted  from  the  improvements.*"® 

As  the  action  for  mesne  profits  is  an  action  of  trespass  vi  et 
armis,  it  was  formerly  thought,  the  jury  were  not  confined  in 
their  verdict  to  the  mere  rent  of  the  premises,  although  the  action 
is  said  to  be  brought  to  recover  the  rents  and  profits  of  the  estate ; 
but  might  give  such  extra  damages  as  they  thought  the  particular 
circumstances  of  the  case  might  demand.'""  It  seems,  however, 
that,  while  "a  verdict  will  not  be  set  aside  for  excess  of  damages," 
and  while  "violence  to  the  possession,  damage  to  the  freehold, 
and,  possibly,  other  wrongs  to  the  tenant,"  are  entitled  to  com- 
pensation; yet,  that  it  is  error,  to  charge  the  jury  "to  find  the 
expense  of  the  plaintiff  in  prosecuting  the  action,  and  such  other 
damages,  as  they  may  think  he  is  entitled  to  recover,  from  the 
evidence."'"^  If  defendants  in  trespass  for  mesne  profits  plead 
jointly,  but  a  separate  verdict  is  taken,  judgment  may  be  entered 
against  one,  and  a  nol.  pros,  as  to  the  other.°°^  Where  the  eject- 
by  an  inversion  of  the  principle.  Ewalt  v.  Gray,  6  W.  427.  And  a  wrong- 
doer who  has  received  profits  from  one  part  of  the  land,  cannot  set  up  his 
losses  in  experimenting  on  another  part  thereof.  Marvin  v.  Biddle,  2  W. 
N.  C.  658. 

857  Marie  v.  Semple,  Add.  215;  Jones  v.  Brownfield,  2  Pa.  59;  Phillips 
V.  Coast,  130  Pa.  572.  He  may  be  allowed  for  permanent  improvements 
made  by  one  whose  title  he  has  purchased.  Morrison  v.  Robinson,  31  Pa. 
456;  Walker  v.  Humbert,  55  Pa.  407;  Kille  v.  Ege,  82  Pa.  102.  And  he 
may  show  that  his  improvements  are  a  full  compensation  for  the  use  of  the 
premises.    Ege  v.  Kille,  84  Pa.  333-    See  Wykoff  v.  Wykoff,  3  W.  &  S.  481. 

858  Van  Alen  v.  Rogers,  i  Johnsi  Cas.  281. 

859  Hylton  v.  Brown,  2  W.  C.  C.  165. 

860  Drexel  v.  Man,  2  Pa.  276;  Huston  v.  Wickersham,  2  W.  &  S.  308. 
The  plaintiflf  cannot  recover  exemplary  damages,  beyond  the  annual  rent  of 
the  premises.  Hanna  v.  Phillips,  I  Grant  253.  The  damages  are  to  be 
estimated  as  in  an  action  for  use  and  occupation.  Blight  v.  Ewing,  26  Pa. 
135.    And  see  New  Orleans  v.  Gaines,  15  Wall.  624. 

861  Alexander  v.  Herr,  11  Pa.  537.    See  Delatouche  v.  Chubb,  Coxe  466. 

862  Chambers  v.  Lapsley,  7  Pa.  24,  A  joint  recovery  in  ejectment  does 
not  necessarily  render  all  the  defendants  jointly  liable  for  the  whole  of 
the  mesne  profits.    Eastwick  v.  Saylor,  85  Pa.  15. 
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ment  is  regularly  defended,  the  taxed  costs  may,  it  seems,  be  re- 
covered with  the  mesne  profits  as  damages.***  Where  a  new 
plaintiff  is  added,  by  amendment,  his  legal  rights  as  to  mesne 
profits,  date  from  the  time  of  the  amendment.*'* 

The  mesne  profits  may  be  recovered  in  ejectment  down  to  the 
time  of  the  verdict,*'^  but  the  plaintiff  must  give  fifteen  days' 
previous  notice  of  his  intention  to  claim  them.*'*  And  in  esti- 
mating them  the  value  of  the  premises  may  be  considered  as 
necessary  to  the  enjoyment  of  a  larger  lot  from  which  it  was  de- 
tached by  the  defendant's  unauthorized  act.**^  But  if  the  de- 
fendant quit  possession  pending  an  ejectment,  he  is  not  liable  for 
subsequent  mesne  profits.*"*  And  a  plaintiff  in  ejectment  who 
takes  a  conveyance  of  the  premises  pending  the  suit,  expressly 
subject  to  a  mortgage  created  subsequently  to  the  vesting  of  his 
better  title,  cannot  recover  the  amount  of  his  mortgage  as  part 
of  the  mesne  profits.**^ 

66.    Improvements,  (ff) 

With  respect  to  improvements  the  general  principle  is,  the 
rightful  owner  is  under  no  obligations  to  pay  for  improvements 
which  he  never  authorized.*'"  Says  the  court  in  Morrison  v. 
Robinson:*'^  "One  who  forcibly  disseizes  another  and  makes 
such  improvements,  or  one  who  makes  them  after  action  brought 
to  try  the  title,  can  have  no  claim  to  have  his  improvements  esti- 
mated, because  he  has  no  right  to  choose  the  mode  of  improve- 
ment of  another  man's  property  against  his  known  will,  and  jus- 
tice will  not  compensate  him  at  the  hazard  of  doing  wrong  to  the 

ff    3  Vale  7036. 

863  Alexander  v.  Herr,  11  Pa.  539. 

864  Kille  V.  Ege,  82  Pa.  102. 

865  Dawson  v.  McGill,  4  Wh.  230;  Stafford  v.  Wheeler,  93  Pa.  462; 
Bush  V.  Gamble,  127  Pa.  43.  If  the  defendant  disclaim,  the  plaintiff  can- 
not recover  mesne  profits  beyond  the  disclaimer.  Crea  v.  Hertzler,  8  Phila. 
644 

866  Act  2  May,  1876,  P.  L.  95.  2  Purd.  §39,  p.  1306.  This  act  is  consti- 
tutional.   Langan  v.  Punxsutawney  Borough,  21  Dist.  S33. 

867  Ackerman  v.  Nachbar,  3  Kulp  188. 

868  Mitchell  v.  Freedley,  10  Pa.  198. 

869  Carman  v.  Beam,  88  Pa.  319. 

870  Gregg  V.  Patterson,  9  W.  &  S.  209.  See  McMahan  v.  McMahan,  13 
Pa.  376- 

871  31  Pa.  456. 
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owner."  In  Putnam  v.  Tyler*"  Justice  Clark  has  presented  an 
excellent  epitome  of  the  existing  law  on  this  subject :  "It  is  now 
an  established  principle  to  allow  a  bona  fide  occupancy  under 
color  of  title,  to  mitigate  the  claim  for  damages  and  mesne  profits 
by  introducing  proof  of  the  value  of  permanent  and  useful  im- 
provements.'" This  principle  was  engrafted  upon  the  common 
law  through  the  medium  of  equity.*'*  The  general  policy  of  the 
law,  where  no  statute  intervenes,  is  to  allow  the  value  of  the 
improvements  only  by  way  of  set-off  against  or  in  mitigation  of 
damages  free  for  the  detention  of  the  land,  and  the  value  of  better- 
ments cannot,  therefore,  usually  exceed  the  amount  of  the  plain- 
tiff's damages  and  mesne  profits."  Furthermore,  the  defendant 
cannot  set-off  his  losses  in  experimenting  for  profits  on  one  part 
of  the  land  against  profits  accruing  to  him  from  another  part  of 

It  is  a  well  settled  principle  of  equity,  moreover,  that  when  a 
bona  fide  possessor  of  property  makes  meliorations  upon  it,  in 
good  faith  and  under  an  honest  belief  of  ownership,  and  the  real 
owner  is  for  any  reason  compelled  to  come  into  a  court  of  equity 
for  relief,  that  court,  applying  the  familiar  maxim  that  he  who 
seeks  equity  must  do  equity,  will  compel  him  to  pay  for  those 
improvements  as  far  as  they  are  permanently  beneficial  to  the 
estate  and  enhance  its  value.*'*  This  is  the  extent  to  which  the 
courts  of  this  state  have  gone  in  allowing  for  improvements. 
When,  therefore,  a  plaintiff  in  ejectment  has  recovered  on  his 
legal  title,  he  cannot  subsequently  be  compelled  by  a  bill  in  equity 
to  account  for  the  value  of  the  improvements  put  on  the  land  by 
the  defendant.  The  latter  must  enforce  his  claim  either  on  the 
trial  of  the  ejectment  or  by  way  of  defense  to  an  action  for  mesne 
profits.*"  Nor  can  improvements  made  by  tenants  of  the  de- 
fendant in  an  ejectment,  part  of  which  were  necessary  repairs, 
and  part  were  not  annexed  to  the  freehold,  be  set  off  against  an 
award  for  the  claimant  against  the  surety  on  an  appeal  bond.*'* 
But  a  vendee  who  has  agreed  to  take  the  risk  of  title  in  an  eject- 

872  117  Pa.  570,  588. 

873  Muthersbaugh  v.  McCabe,  22  Super.  Ct.  587. 

874  Walker  v.  Humbert,  55  Pa.  407;  Morrison  v.  Robinson,  31  Pa.  456. 
87s  Noble  V.  Biddle,  8iJ^  Pa.  430. 

876  Skiles'  Appeal,  16  W.  N.  C.  246. 

877  Fricke  v.  Safe  Dep.  &  Trust  Co.,  183  Pa.  271. 

878  Gleeson's  Estate,  192  Pa.  279. 
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ment  to  compel  the  payment  of  the  purchase  money,  is  not  en- 
titled to  compensation  for  his  improvements  ;*'*  or,  more  gener- 
ally, a  mala  fide  purchaser.*'" 

When  a  judgment  was  entered  against  a  defendant  in  an  eject- 
ment and  no  question  was  raised  as  to  improvements,  the  de- 
fendant could  thereafter  in  a  second  ejectment  brought  by  him- 
self as  plaintiff,  recover  the  value  of  the  improvements  made 
on  the  land.*'^ 

879  Miles  V.  Williamson,  24  Pa.  135. 

880  Irwin  V.  Trego,  22  Pa.  368;  Eberts  v.  Eberts,  55  Pa.  no.  See  Lam- 
bertson  v.  Hogan,  2  Pa.  22 ;  Davidson  v.  Barclay,  53  Pa  406. 

881  Act  April  12,  1842,  P.  Iv.  262 ;  Neeld  v.  Cunningham,  216  Pa.  523. 
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Service  and  return. 
Affidavit 
Alias  writ. 
Appearance. 
Judgment  by  default 
Pleas. 
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35.  Defenses.  39.  Other  defenses.    Forgery. 

36.  Payment.  40.  Mortgages  by  married  woman. 

a.  Is  a  good  defense.  41.  Rights  of  assignees. 

b.  Set-off.  42.  Evidence. 

c.  Payment  to  a  lunatic.  43-  Trial. 

d.  When     debtor     may  bring       44.  Judgment. 

mortgagee  into  court.  45.  Opening  judgment. 

e.  Payment   "under   and   sub-       46.  Striking  off  judgment. 

ject"  to  mortgage.  47.  Levari   facias. 

f.  Mortgage  may  be  kept  alive       48.  Liberari  facias. 

after  payment.  49.  Alias  levari  facias. 

37.  Failure  of  title.  50.  Satisfaction. 

38.  Discharge  of  the  lien.    Merger. 

I.    Of  the  Writ  of  Scire  Facias  in  General. 
I.    Nature  and  object  of  the  writ  . 

A  scire  facias,  in  our  practice,  is  a  writ,  usually  founded  on 
some  matter  of  record,  as  a  recognizance  or  judgment,  or  on  a 
mortgage  or  mechanic's  lien  (by  act  of  assembly),  though  not  a 
record,  requiring  the  person  against  whom  it  issues  to  show  cause 
why  the  plaintiff  should  not  have  advantage  of  such  record,  mort- 
gage or  lien.  Although  in  some  respects  considered  as  a  new  ac- 
tion, in  regard  to  a  record,  because  the  defendant  may  plead 
thereto,  and  because  a  release  of  all  actions  or  executions  is  a  dis- 
charge to  it  ;^  yet,  in  general,  it  is  a  judicial  writ,  which,  from  its 
form,  and  the  nature  of  the  proceedings  under  it,  must  issue  from 
the  court  where  the  record  remains.*  Scire  facias  is  a  statutory 
process,  it  was  not  known  at  the  common  law.^ 

Where  the  object  of  the  scire  facias  is  to  obtain  execution  on 
a  judgment  or  recognizance,  &c.,  it  is  called  a  writ  of  execu- 
tion;* when  issued  against  bail,  against  pledges  in  replevin,  on  a 
mortgage,  mechanic's  lien,  to  repeal  letters  patent,  .or  the  like,  it 

1  Skin.  682;  Comb.  455;  Co.  Litt.  290;  Bentley  v.  Sevier,  Hempstead 
249. 

2  Smith  v.  Ramsay,  6  S.  &  R.  573.  A  defendant  may  plead  to  a  sdre 
facias  and  make  as  full  defense  as  he  could  upon  a  summons ;  it  is,  there- 
fore, considered  as  an  action  in  law ;  and  in  Allen  v.  Reesor,  16  S.  &  R.  H, 
it  was  decided,  that  a  scire  facias  on  a  recognizance  in  the  orphans'  court 
was  sustainable,  as  being,  substantially,  an  action  of  debt.  Though  a  scire 
facias  is  a  judicial  writ,  it  has  all  the  attributes  of  an  action  at  law. 
Thompson  v.  Hamond,  i  Edw.  Ch.  497. 

3  Kelly's  Estate,  i  Del.  287. 

4  Ivitt.  §503. 
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is,  in  fact,  an  original  proceeding;  but,  when  issued  to  revive  a 
judgment,  or  upon  the  death,  marriage  or  bankruptcy,  &c.,  of 
parties,  or  on  a  judgment  in  debt  on  bond,  or  on  a  judgment 
quando,  &c.,  against  an  executor,  it  is  but  a  continuation  of  the 
original  action.^  In  some  cases,  it  is  merely  an  interlocutory  pro- 
ceeding, and  in  the  nature  of  process;  as  in  the  case  of  a  scire 
facias  quare  executionem  non ;  sometimes,  a  proceeding  after  the 
action  has  terminated,  as  in  the  case  of  a  scire  facias  ad  rehaben- 
dum  terram.*  The  courts  have  a  discretionary  power  to  direct  a 
scire  facias  to  issue,  by  special  order,  in  certain  cases  falling  within 
the  reason  of  the  law  on  which  this  writ  is  founded.'' 

2.    In  what  cases  it  is  issued. 

The  cases  in  which  a  writ  of  scire  facias  is  necessary,  may  be 
considered  in  the  following  order : — 

1.  Of  the  scire  facias  on  a  mortgage. 

2.  Of  the  scire  facias  on  a  mechanic's  claim. 

3.  Of  the  scire  facias  on  municipal  claims. 

4.  Of  the  scire  facias  on  official  bonds. 

5.  Of  the  scire  facias  on  transcripts  filed  in  the  common 

pleas  against  executors,  administrators  and  guardians. 

6.  Of  the  scire  facias  on  adminstration  bonds. 

7.  Of  the  scire'  facias  on  judgment  in  debt  on  bonds  payable 

in  instalments. 

8.  Of  the  scire  facias  quare  executionem  non,  between  the 

original  parties. 

9.  Of  the  scire  facias  to  revive  or  continue  the  lien  of  a 

judgment,  under  the  Acts  of  1798,  1827,  1834,  1901. 

10.  Of  the  scire  facias  on  change  of  parties. 

(i.)  On  the  marriage  of  feme  plaintiff  or  defendant. 
(2.)  On  the  death  of  plaintiff  or  defendant. 

11.  Of  the  scire  facias  on  award  or  verdict  for  plaintiff  or 

defendant,  under  the  defalcation  act. 

12.  Of  the  scire  facias  on  judgment  quando  against  executors 

or  administrators. 

5  Fitzhugh  V.  Blake,  2  Cranch  C.  C.  37;  Condit  v.  Gregory,  21  N.  J. 
Law  429.    But  see  Gonnigal  v.  Smith,  6  Johns.  106. 

6  2  Arch.  Pr.  76.    See  Scofield  v.  Harbeson,  9  Phila.  38. 

7  Dunlop  V.  Speer,  3  Binn.  174,  5. 

35 


2514         Common  Law  Practice  in  Pennsyi<vania. 

13.  Of  the  scire  facias  on  judgment  confessed  for  a  certain 

sum  to  secure  the  performance  of  a  contract. 

14.  Of  the  scire  facias  on  transcripts  of  judgments  before 

justices  of  the  peace  filed  in  the  common  pleas. 

15.  Of  the  scire  facias  in  other  cases. 

(i.)  Quare  restitutionem  non. 

(2.)  Ad  rehabendum  terram. 

(3.)  To  compel  assignment  of  errors. 

(4.)  To  certify  the  sealing  of  a  bill  of  exceptions. 

(5.)  Against  the  sheriff  after  levy  under  a  fieri  facias. 

(6.)  To  charge  decedents'  lands. 

(7.)  Preceding  a  writ  of  inquiry,  after  a  year  and  a 
day  from  the  signing  of  interloucutory  judg- 
ment. 

(8.)  To  repeal  letters  patent. 

3.    Mode  of  proceeding. 

The  proceedings  in  certain  species  of  this  action  have  been  very 
fully  discussed  in  treating  of  those  writs.  But  this  has  not  been 
done  in  all  cases,  because  from  the  rare  occurrence  in  practice  of 
some  kinds  of  scire  facias,  the  decisions  contained  in  our  reports 
do  not  embody  a  complete  system  of  procedure  therein.  On  this 
account,  as  well  as  for  the  sake  of  presenting  a  general  view  of 
the  practice  in  scire  facias,  it  is  thought  advisable  to  exhibit  a 
summary,  which  will  enable  the  practitioner,  in  a  doubtful  or 
novel  case,  to  be  guided  by  analogy,  founded  upon  general  prin- 
ciples. The  nature  of  the  writ  has  already  been  sufficiently  ex- 
plained. The  court  out  of  which  the  writ  issues,  in  the  case  of  a 
scire  facias  upon  a  matter  of  record,  is  that  wherein  the  record 
lies :  that  is,  in  case  of  a  scire  facias  upon  a  recognizance  of  bail, 
the  writ  issues  from  the  court  in  which  the  original  action  has 
been  brought  f  so,  in  the  case  of  a  scire  facias  upon  a  judgment, 

8  There  may  sometimes  be  a  doubt  in  regard  to  the  proper  court,  as 
in  the  case  of  a  scire  facias  upon  a  recognizance  of  bail,  on  an  appeal  from 
the  justice  of  the  peace.  Here,  the  recognizance  is  taken  before  the  jus- 
tice, but  if  the  appeal  be  pursued,  a  transcript  of  the  record,  including  the 
recognizance,  is  certified  to  the  common  pleas,  which  court  thereby  ac- 
quires jurisdiction  of  the  case ;  and  if  the  appellant  fail  in  his  appeal,  ths 
scire  facias  on  the  recognizance  must  issue  from  the  common  pleas,  where 
the  record  is  considered  to  lie.  But  if  the  appellant,  after  entering  into 
the  recognizance,  should  neglect  or  refuse  to  file  the  certified  copy  of  the 
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the  writ  issues  from  the  court  wherein  the  judgment  was  ob- 
tained.' So,  if  the  writ  be  based  upon  a  quasi  record,  as  a  mort- 
gage, a  mechanic's  lien  or  a  municipal  claim,  it  issues  from  the 
court  where  the  paper  is  filed  ;^"  or,  in  the  case  of  a  mortgage, 
from  that  court  of  the  county  where  the  lands  lie,  which  has  juris- 
diction of  the  amount  in  controversy.  A  deviation  from  the  gen- 
eral principle,  that  a  scire  facias  upon  a  matter  of  record  can  issue 
only  from  the  court  where  the  record  lies,  has  been  admitted  on 
the  ground  of  communis  error,  in  the  case  of  a  scire  facias  upon  a 
recognizance  taken  in  the  orphans'  court  to  secure  payment  for 
lands  taken  at  an  appraisement;  here,  although  the  record  is  in 
the  orphans'  court,  yet  the  scire  facias  thereon  is  universally  is- 
sued from  the  common  pleas;  and  this  practice  is  sustained,  for 
the  reason  that  the  proceeding  is  substantially  an  action  of  debt, 
the  place  of  which  the  scire  facias  has  usurped. ^^ 

4.    Form,  service  and  return  of  writ. 

The  form  of  the  writ  varies,  of  course,  with  its  object.  Its 
general  character  is  that  of  a  mandate  to  the  sheriff,  reciting  the 
occasion  upon  which  it  issues,  as  an  unsatisfied  judgment,  a  for- 
feited recognizance,  &c.,  and  directing  him  to  make  known  to  the 
parties  named  that  they  appear  before  the  court,  at  a  given  day, 
to  show  cause,  if  any  they  have,  why  the  plaintiff  should  not  be 
allowed  to  take  the  steps  desired  by  him  in  relation  to  the  matter. 
In  general,  the  recital  in  the  writ  of  former  proceedings  should  be 
very  exact,  so  far  as  it  goes,  though  excessive  minuteness  is  not 
advisable;  a  material  variance  between  the  writ  and  the  record, 
which  it  purports  to  set  out,  will  be  fatal,  on  the  plea  of  nul  tiel 
record."    The  writ,  if  defective,  may  be  amended  in  the  same 

record  in  the  common  pleas,  the  scire  facias  on  the  recognizance,  must 
then  issue  from  the  justice,  for  the  record  lies  in  his  court,  not  having 
been  removed.    See  Act  i  April,  1823,  §5,  8  Sm.  L.  176,  2  Purd.  §110,  p. 

2133- 

9    Chambers  v.  Carson,  2  Wh.  365. 

to  A  scire  facias  upon  a  municipal  claim,  being  an  original,  not  a  ju- 
dicial writ,  does  not,  necessarily,  issue  from  the  court  in  which  the  claim 
is  filed.    Schenley  v.  Commonwealth,  36  Pa.  29. 

11  Allen  V.  Reesor,  16  S.  &  R.  14. 

12  Walker  v.  Pennell,  15  S.  &  R.  68;  Eichelberger  v.  Smyser,  8  W. 
ifii ;  Richter  v.  Cummings,  60  Pa.  441.  In  some  cases,  however,  such  as 
scire  facias  upon  a  record  of  a  justice  of  the  peace,  greater  latitude  is 
permitted  in  the  recitals  of  the  writ,  on  account  of  the  prevaleilt  ignorance 
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manner,  and  on  the  same  terms,  as  the  other  proceedings  in  the 
suit.^*  The  time  when  the  writ  issues  should,  under  the  Act  of 
1836,  be  at  least  ten  days  before  the  return  day;  and  the  service 
and  return  should  be  like  those  of  a  summons.^*  But,  notwith- 
standing this  act,  the  customary  return,  when  the  defendant,  &c., 
cannot  be  found,  is  "nihil,"  instead  of  "non  est  inventus."  The 
intention  of  the  legislature  must  be  supposed  to  have  been,  to 
direct  the  method  of  serving  a  scire  facias,  when  service  can  be 
made,  and  not  to  alter  the  practice,  in  cases  where  the  writ  can- 
not be  executed.^°  The  usual  return,  when  the  writ  has  been 
served,  is  "scire  facias."  If  the  writ  be  returned  "nihil,"  and  an 
alias  be  sued  out  thereon,  which  is  also  returned  "nihil,"  the  judg- 
ment may  be  taken  against  the  defendant ;  two  nihils  being  deemed 
equivalent  to  a  service.^* 
5.    Appearance  and  default. 

On  the  quarto  die  post  of  the  return  day  of  the  scire  facias, 
either  against  bail  or  other  defendants,  if  scire  facias  be  returned 
(or  if  two  nihils  be  returned,  on  the  quarto  die  post  of  the  re- 
turn of  the  second  writ),  the  plaintiff  may  enter  judgment  by  de- 
fault, for  want  of  an  appearance.^'  The  default,  however,  will  be 
set  aside,  if  irregular ;  or  if  regular,  on  an  affidavit  of  merits,  as  in 
others  cases  ;^^  thus,  a  judgment  after  one  nihil  upon  scire  facias 
post  annum  et  diem,  may  be  set  aside  by  the  court,  or  it  may  be  re- 
versed on  error ;  but  the  irregularity  cannot  be  reviewed  or  cor- 
rected collaterally,  in  another  suit.^®    It  has  been  seen  that,  even 

of  legal  forms  among  those  officers,  and  the  writ  may  frequently  be  al- 
lowed to  recite  a  record  in  the  proper  form,  instead  of  the  imperfect  record 
actually  made  up  by  the  justice.    See  §129. 

13  Tidd  1123. 

14  Acts  13  June,  1836,  §§31,  39,  P-  L.  578-9,  i  Purd.  §§38-40,  p.  244; 
June  II,  1879,  P.  L.  125,  I  Purd.  §41,  p.  244;  July  9,  1901,  i  Purd.  §§24,  27, 
p.  242;  April  23,  1903,  I  Purd.  §22,  p.  241.  Buchanan  v.  Specht,  i  Phila. 
252. 

15  Chambers  v.  Carson,  2  Wh.  365. 

16  Compher  v.  Anawalt,  2  W.  490 ;  Warner  v.  Moore,  3  Luz.  L,.  R.  108. 

17  To  entitle  the  plaintiff  to  judgment  on  two  nihils,  on  the  quarto 
die  post,  the  second  sci.  fa.  must  have  issued  ten  days  before  the  return 
day.  Laws  v.  McDanel,  i  Clark  421.  A  judgment  entered  nine  days  after 
the  return  of  the  alias,  is  premature.    Ball  v.  Nicholson,  i  Pears.  285. 

18  Whitney  v.  Camp,  3  Johns.  87. 

19  Heister  v.  Fortner,  2  Binn.  ,40;  Rice  v.  Smith,  3  Kulp  193;  Buck- 
nor's  Appeal,  18  W.  N.  C.  11& 
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if  it  be  reversed  or  set  aside,  a  purchaser  under  it  at  sheriff's  sale, 
to  whom  a  deed  has  been  made,  will  hold  the  land,  unless  the  sale 
were  made  under  void  process.^"  If  the  defendant  appear,  he 
may  be  ruled  to  plead,  even  after  a  lapse  of  two  years,  which,  by 
our  practice,  does  not  work  a  discontinuance;  and  the  plaintiff 
may,  after  entering  the  proper  rules,  take  judgment  for  want  of 
a  plea.^'^  If  the  action  is  brought  against  an  executor,  for  a  debt 
due  from  his  testator,  the  affidavit-of-defense  rule  does  not  ap- 
ply, because  it  is  not  supposed  that  an  executor  has  sufficient 
knowledge  of  his  testator's  affairs  to  make  an  oath  upon  the  sub- 
ject; but  where  a  judgment  is  obtained  against  the  executor  him- 
self, upon  which  a  scire  facias  issues,  an  affidavit  of  defense  is 
requisite,  under  the  rules  of  court,^^  as  it  is  where  this  writ  issues 
against  persons  not  sued  in  an  official  capacity. 

Two  returns  "nihil"  to  a  scire  facias  on  a  mortgage  are  equiva- 
lent to  a  return  of  scire  feci,  and  a  judgment  entered  on  such 
returns  cannot  be  collaterally  impeached  by  evidence  that  at  the 
time  the  writ  issued  the  mortgagor  was  dead.^^ 

6.     Pleadings. 

a.    Declaration  is  not  required. 

In  this  proceeding,  a  declaration  is  not  requisite,  because  every- 
thing necessary  to  be  set  forth  in  the  declaration  is  contained  in 
the  body  of  the  writ,  to  which  the  defendant  may  plead.  There 
would,  however,  be  no  impropriety  in  filing  a  declaration,  though 
it  is  seldom  done.^*  A  declaration  on  a  scire  facias  is  no  more 
than  a  copy  of  the  writ,  and  a  demurrer  to  the  writ  has  the  same 
legal  effect  and  operation  as  a  demurrer  to  the  declaration.^" 
Neither  is  a  statement  or  declaration  necessary  to  entitle  the 

20  See  Chap.  29,  §348,  Vol.  2,  p.  1857. 

21  Davis  V.  Jones,  12  S.  &  R.  60. 

22  Umberger  v.  Zearing,  8  S.  &  R.  163.    See  Chap.  14,  §isc,  Vol.  i,  p. 

509. 

23  Murray  v.  Weigle,  118  Pa.  159;  Hartman  v.  Ogborn,  54  Pa.  120; 
Tryon  v.  Munson,  77  Pa.  250;  Warder  v.  Zainter,  4  W.  270. 

24  Kean  v.  Franklin,  5  S.  &  R.  147;  Umberger  v.  Zearing,  8  S.  &  R. 
163;  Morris  v.  Buckley,  11  S.  &  R.  173-4;  Swift  v.  Allegheny  B.  &  L. 
Association,  82  Pa.  142;  Lewis  v.  Flatly,  4  C.  P.  Rep.  176;  Association  v. 
Gardner,  2  W.  N.  C.  95.  If  the  scire  facias  set  forth  no  cause  of  action, 
judgment  may  be  arested.    McKinney  v.  Mehaffey,  7  W.  &  S.  276. 

25  People  V.  Society  for  the  Propagation  of  the  Gospel,  i  Paine  652. 
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plaintifif  in  a  scire  facias  to  a  judgment  by  default  for  nonappear- 
ance, or  for  want  of  an  affidavit  of  defense.^*  If  a  man  have 
judgment  for  damages  against  two,  and  sue  out  a  scire  facias 
against  both,  if  one  be  returned  summoned,  and  make  defauh, 
and  the  other  have  nothing,  the  plaintiff  may  have  execution 
against  him  who  made  default,  for  the  whole ;  so,  if  it  be  returned 
that  one  of  them  is  dead,  the  plaintiff  shall  have  execution  for 
the  whole  against  the  other.^' 

b.  Not  affected  by  procedure  act. 

The  pleadings  are  in  no  way  affected  by  the  procedure  Act  of 
1887.^°  And  a  scire  facias  which  sets  forth  with  certainty  the 
amount  of  the  principal  of  the  mortgage,  the  default  in  the  con- 
dition whereby  it  became  due  and  payable,  and  the  assessment  of 
damages  within  this  sum  fulfils  the  legal  requirements.^^  Of 
course  the  default  in  the  payment  of  interest  must  be  averred,  if 
this  be  the  cause  of  action,'"  unless  the  mortgage  contains  a  pro- 
vision that  "it  shall  and  may  be  lawful  when  the  debt  matured 
to  sue  out  forthwith  a  writ  of  scire  facias."'^  In  such  case  a 
scire  facias  can  issue  on  a  mortgage  of  payment  without  an  aver- 
ment of  default  of  interest.'^  Again,  the  failure  to  aver  the 
grounds  of  default  may  be  amended  from  the  praecipe.'^ 

c.  Affidavit. 

An  affidavit  of  defense  may  be  filed  in  a  scire  facias.'*  An 
averment  in  an  affidavit  that  plaintiff's  right  to  sue  does  not  ap- 
pear affirmatively  on  the  face  of  the  sci.  fa.  is  not  sufficient  to 
prevent  judgment.'^    Nor  will  a  supplemental  affidavit  of  defense 

26  Umberger  v.  Zearing,  8  S.  &  R.  165. 

27  2  Bac.  Abr.  725.  , 

28  Lesing  Building  Association  v.  Lentz,  10  Dist.  257. 

29  Ibid. 

30  Lewis  V.  Flatly,  4  C.  P.  Rep,  176;  Swift  v.  Allegheny  B.  &  L.  Asso- 
ciation, 82  Pa.  142;  Schupp  V.  Schupp,  17  W.  N.  C.  236. 

31  Weigley  v.  Charlier,  9  Dist.  670;  Act  Jan.  12,  1705,  i  Sm.  L.  57,  i 
Purd.  §208,  p.  1 194. 

32  Weigley  v.  Charlier,  9  Dist.  670. 

33  Hosie  V.  Gray,  71  Pa.  198;  Swatara  Savings  B.  &  L,.  Asociation  v. 
Foley,  2  Pears.  265 ;  Mutual  Sav.  Fund  v.  Henneberg,  2  Leg.  Rep.  150 ; 
Potter  V.  Grambo,  i  W.  N.  C.  484. 

34  See  Chap.  14,  §18,  Vol.  i,  p.  515. 

35  Lawrence  v.  Korn,  184  Pa.  500. 
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be  received  in  an  action  on  a  prior  mortgage.^^  And  in  a  suit  on 
a  mortgage  an  assignee  in  bankruptcy  must  file  an  affidavit  of 
defense  in  order  to  prevent  judgment.''  An  affidavit  is  insuf- 
ficient which  denies  the  indebtedness  but  fails  to  deny  the  execu- 
tion of  the  mortgage  f^  but  an  affidavit  to  a  sci.  fa.  on  a  purchase 
money  mortgage  which  avers  that  a  railroad  company  is  in  pos- 
session of  a  valuable  part  of  the  land  covered  by  the  mortgage 
under  a  title  paramount  to  the  title  formerly  held  by  the  mortga- 
gee and  which  he  undertook  to  convey/'  sufficiently  discloses  a 
defense  which  he  should  be  permitted  to  establish.*" 

Again,  if  a  rule  of  court  provide  that  the  plaintiff  in  an  action 
on  a  mortgage  may  file  in  lieu  of  a  copy  of  a  mortgage,  a  referencp 
to  the  place  where  the  same  may  be  found  recorded,  and  the 
praecipe  contains  the  reference,  which  has  been  carried  into  the 
continuance  docket  and  appears  on  the  face  of  the  record  of  the 
action,  he  is  entitled  to  judgment  for  want  of  a  sufficient  affidavit 
of  defense.*"  But  a  reference  to  a  book  by  letter  without  stating 
whether  it  is  a  mortgage  or  deed  book  is  not  sufficient  under  the 
rules  of  court  in  some  counties.*^ 

d.    Plea  in  abatement. 

The  defendant  may  plead  in  abatement,  as  in  other  actions;*^ 
and  a  person  not  legally  a  party  to  the  suit,  but  having  an  interest 
in  the  land  affected  by  the  judgment,  may  come  in,  and,  with 
leave  of  the  court,  be  made  a  party,  and  take  defense  pro  interesse 
suo.*'  But  in  a  scire  facias  upon  a  matter  of  record,  the  defend- 
ant cannot  plead  any  matter  going  to  impeach  the  record,  my 
showin  a  supposed  defect  or  illegality  in  the  transaction  on  which 
it  was  founded;  nor  can  there  be  any  allegation  against  the  va- 
lidity of  a  record.**  So,  in  a  scire  facias  upon  a  judgment,  the 
defendant  cannot  plead  any  matter  of  defense  which  he  might 

36  Cumberland  B.  &  L.  Association  v.  Brown,  4  W.  N.  C.  494. 

37  Hogg  V.  Braddock,  i  W.  N.  C.  147. 

38  May  V.  Meehan,  159  Pa.  419. 

39  Chaffey  v.  Boggs,  179  Pa.  301. 

40  Rhoads  v.  Reed,  89  Pa.  436;  Smith  v.  Weyant,  4  C.  C.  386. 

41  Scott  V.  Calvert,  10  Del.  60. 

42  2  Inst.  470 ;  2  Saund.  72,  t. 

43  Heller  v.  Jones,  4  Binn.  65 ;  Righter  v.  Rittenhouse,  2  R.  273 ;  Rob- 
erts V.  Wiliams,  5  Wh.  170;  Mevey's  Appeal,  4  Pa.  80;  Fraley  v.  Stein- 
metz,  22  Pa.  437. 

44  Green  v.  Ovington,  16  Johns.  55. 
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have  pleaded  in  the  original  action,  or  wluch  existed  prior  to  the 
judgment ;  from  the  time  of  Lewis  v.  Smith,*°  it  has  been  held, 
that  an  erroneous  judgment  is  valid  between  the  parties  and  those 
claiming  under  them,  until  it  be  set  aside  on  motion,  or  reversed 
on  error.  If  the  defendant  deny  the  judgment,  he  fails,  if  a 
judgment  in  form  be  produced ;  and  he  will  not  be  heard,  if  he  at- 
tempt to  show  that  the  judgment  ought  not  to  have  been  rendered  ; 
hence,  a  terre-tenant,  although  he  has  paid  his  purchase-money, 
cannot  object,  to  a  scire  facias  to  revive,  that  the  judgment  was 
entered  without  authority ;  his  only  defenses  are  subsequent  satis- 
faction, or  the  plea  of  nul  tiel  record,  which,  of  course,  fails,  if  a 
judgment  in  form  be  produced.**  In  a  scire  facias  by  executors 
to  revive  a  judgment,  the  defendant  cannot  plead  that  the  plain- 
tiff was  dead,  at  the  time  of  its  entry;  for  this  would  impugn  the 
record.*' 

e.    Release. 

When  a  party  has  a  release,  or  other  matter,  which  he  might 
have  pleaded  to  the  scire  facias,  in  his  discharge,  and  for  want 
of  pleading  it,  execution  is  awarded  upon  a  scire  feci  returned, 
he  is  estopped  for  ever,  and  cannot  by  any  means  take  advantage 
of  it  ;**  but  where  execution  is  awarded  upon  two  nihils  returned, 
he  may  relieve  himself  by  motion,  where  the  case  is  clear,  and  the 
application  recent.*^  But  relief  is  not  granted  on  motion,  where 
the  fact  is  disputed,""  or  there  has  been  a  long  acquiescence,  and 
several  steps  have  been  taken  subsequently  to  the  award  of  execu- 
tion, or  the  ground  of  relief  is  such  matter  of  fact  as  may  be 
proper  to  be  tried."*^  "It  does  not  follow,  because  a  party  having 
an  equitable  defense  against  a  judgment,  may  apply  to  the  court 
by  motion  to  open  it,  that  he  cannot  plead  the  same  defense  to  a 
scire  facias  on  the  judgment;  and  this  latter  made  ought  not  to 
be  discouraged  by  the  supreme  court,  because  parties  labor  under 

45  2  S.  &  R.  142. 

46  Davidson  v.  Thornton,  7  Pa.  131. 

47  Carr  v.  Townsend,  63  Pa.  202. 

48  Anon.,  I  Salk.  93;  Wicket  v.  Creamer,  i  Salk.  264;  Livingston  v. 
Robins,  16  Johns.  579. 

49  Ld.  Raym.  1285;  i  M.  &  S.  199. 

50  Mitford  v.  Cordwell,  2  Str.  1198.  In  such  case,  the  defendant  will 
be  put  to  his  audita  querela.    Ibid. 

51  Wicket  v.  Creamer,  i  Salk.  264. 


Oif  THE  Writ  of  Scire  Facias.  2521 

a  very  great  difficulty  in  applications  to  the  court  below  by  motion ; 
these  motions  being  an  appeal  to  the  discretion  of  the  court,  I  do 
not  know  that  the  decision  can  be  questioned  on  a  writ  of  er- 
ror."*'' 

f.    Payment. 

Under  the  plea  of  payment  to  a  scire  facias  on  a  recognizance, 
no  advantage  can  be  taken  of  want  of  form  or  substance  in  the 
recognizance;  its  validity  is  admitted  by  the  plea;  the  plaintiff  is 
not  bound  to  show  any  recognizance;  the  defendant  begins  and 
must  show  the  truth  of  his  plea  of  payment.  If  the  cause  of  ac- 
tion be  truly  stated  in  the  writ,  exhibiting  the  defects  of  the  re- 
cognizance, the  defendant  can  raise  its  insufficiency  only  by  de- 
murrer, or  by  plea  of  nul  tiel  record."'  The  English  courts  hold 
that  a  scire  facias  is  abandoned,  if  not  prosecuted  within  a  year 
and  a  day,  so  as  to  prevent  the  plaintiff  from  holding  writs  dor- 
mant, and  thus  cutting  off,  at  pleasure,  intervening  incumbrances ; 
but  this  doctrine  does  not  prevail  here."*  When  the  judgment  is 
by  confession,  the  proper  remedy  is  by  application  to  the  court 
for  relief,  on  motion."^ 

7.    Trial,  verdict  and  judgment. 

The  issue  is  made  up,  and  trial  had  in  these  as  in  other  cases. 
The  jury  find  the  affirmative  or  negative  of  the  issue,  but  no  dam- 
ages are  recoverable  in  scire  facias  for  delay  of  executon,"'  and 
the  parties  were,  consequently,  not  entitled  to  costs,  until  the 
staute  8  &  9  Wm.  III.,  c.  11,  §3,  which  is  reported  to  be  in  force 
in  Pennsylvania,"^  whereby  the  plaintiff  is  entitled  to  costs,  if 
he  have  judgment  or  award  of  execution ;  or,  if  the  plaintiff  be 
nonsuit,  discontinue,  or  if  a  verdict  pass  against  him,  the  defend- 
ant shall  be  entitled  to  costs.'*  But  by  the  English  practice,  the 
plaintiff  is  not  entitled  to  costs,  until  after  plea  pleaded ;  not  even 
after  a  plea  in  abatement.'*     The  statute  does  not  extend  to 

52  Tilghman,  C.  J.,  Hartzell  v.  Reiss,  i  Binn.  291. 

53  Abbott  V.  Lynch,  4  W.  &  S.  38. 

54  Vitry  V.  Dauci,  3  R.  13 ;  Davidson  v.  Thornton,  7  Pa.  134. 

55  McFarland  v.  Irwin,  8  Johns.  ^T,  McKnight  v.  Craig,  6  Cr.  187. 

56  Knox  V.  Costello,  3  Burr.  1791. 

57  Rob.  Dig.  I39- 

58  Steele  v.  Lineberger,  72  Pa.  239. 

59  Bright.  Costs  183-4;  Renschler  v.  Harres,  Ibid.  184  n. 
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charge  executors  or  administrators  with  costs  ;^°  but  costs  are 
payable  on  a  scire  facias,  suggesting  breaches  of  judgment  by  de- 
fault, in  debt  on  bond,  conditioned  for  the  performance  of  cove- 
nants.*^ If  costs  be  given,  where  they  should  not,  the  judgment 
may  be  reversed  pro  tanto,  and  affirmed  as  to. the  residue.®^  The 
judgment  pursues  the  tenor  of  the  writ,  and  has  been  already 
sufficiently  discussed. 

8.    Execution. 

The  execution  in  scire  facias  is  governed  by  the  award  of  it. 
After  an  award  of  execution  against  bail,  the  plaintiff  may  sue 
out  a  fieri  facias  against  them,  as  in  ordinary  cases  ;°^  and  the 
recognizance  being  joint  and  several,  the  execution  may  be  sev- 
eral, though  the  scire  facias  were  joint.**  The  judgment  in  a 
scire  facias  post  annum  et  diem,  against  a  defendant  who  has 
received  the  benefit  of  the  insolvent  law  of  1812,*°  should  be  en- 
tered specially,  that  is,  a  judgment  on  the  verdict  or  award  for 
the  plaintiff,  of  the  lands  bound  by  the  original  judgment;  in 
order  that  the  defendant's  person  and  future-acquired  property 
may  not  be  subject  to  the  hazard  of  an  execution  by  the  entry  of 
a  general  judgment.** 

Scire  facias  does  not  lie  on  an  appeal  bond  which  does  not 
comply  with  the  requirements  of  the  statute  under  which  the 
appeal  was  taken,  although  the  bond  has  been  filed  of  record. 
Said  Judge  Ferris :  "As  the  bond  was  not  entitled  to  be  placed 
upon  the  record,  it  might  be  stricken  therefrom  on  motion,  or  a 
scire  facias  issued  upon  it  might  be  quashed,  or  a  judgment  by 
default  taken  in  the  proceeding  be  stricken  off  for  irregularity 
appearing  on  the  face  of  the  record,  unless  the  defendant,  by 

60  Bellew  V.  Aylraer,  i  Str.  188. 

61  II  East  387. 

62  Bcllew  V.  Aylmer,  i  Str.  188. 

63  Goodchild  v.  Cha worth,  2  Str.  822;  Elliott  v.  Smith,  2  Str.  1139. 

64  Gee  V.  Fane,  i  Lev.  225 ;  2  Bac.  Abr.  725. 

65  S  Sm.  L.  321.  This  act  was  declared  unconstitutional,  in  Farmers' 
and  Mechanics'  Bank  v.  Smith,  6  Wheat.  131. 

66  Clark  v.  Israel,  6  Binn.  394-5.  But,  prior  to  the  act  to  abolish  im- 
prisonment for  debt,  in  the  case  of  a  discharge  under  the  insolvent  law, 
the  court  would  not  enter  a  special  judgment  de  terris.  Dorr  v.  McClin- 
tock,  2  Miles  190.    And  see  Snyder  v.  Hall,  i  Bro.  215. 
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waiver,  laches  or  otherwise,  were  legally  estopped  from  making 
such  objection."*' 

g.    Appeals. 

If  the  first  judgment  be  reversed  the  second,  which  is  founded 
on  it,  must  necessarily  be  reversed;  but  the  reversal  of  the  last 
will  not  affect  the  first.  As,  if  a  judgment  in  an  action  of  debt  is 
against  executors,  and  after  a  scire  facias  issued  against  them, 
to  have  execution  of  their  proper  goods,  an  appeal  is  taken  from 
both  judgments,  in  that  case,  if  the  first  judgment  be  good,  and 
the  last  erroneous,  the  last  only  will  be  reversed,  and  the  other 
affirmed."* 

II.    Scire  Facias  on  a  Mortgage. 

10.    Nature  of  a  mortgage,  (a) 

Whatever  may  have  been  the  ancient  idea  of  a  mortgage  being 
a  conditional  deed,  which  could  only  be  defeated  by  the  strict  pay- 
ment of  the  money  on  the  stipulated  day,  it  is  now  considered,  in 
England,  as  a  mere  personal  contract  for  such  payment,  the  land 
remaining  a  security  for  the  due  performance  thereof ;  the  land 
is  a  pledge  for  the  money,  but,  until  foreclosure,  the  engagement 
is  viewed  as  merely  personal.*'  In  Pennsylvania,  a  mortgage  is, 
even  more  emphatically  than  in  England,  but  a  security  for  a 
debt,  although,  as  between  the  immediate  parties,  it  is  a  convey- 
ance of  the  legal  title,  leaving  in  the  mortgagor  nothing  but  the 
right  to  have  the  legal  estate  again,  upon  paying  the  debt  for 
which  it  was  hypothecated,  at  or  before  the  day  assigned  for  that 
purpose;  or,  in  case  of  failure  at  the  day,  still  leaving  him  an 
equity  to  redeem  by  payment  within  a  reasonable  time.  In  other 
words,  it  is  an  absolute  pledge,  to  become  an  absolute  interest,  if 
not  redeemed  at  a  certain  period.  The  possession  of  the  mort- 
gagor is  the  possession  of  the  mortgagee,  and  as  to  the  inherit- 
ance, they  have  but  one  title  between  them.'" 

a    6  Vale  i68ii. 

(^    Lazarus  v.  Morris,  17  Dist.  804,  805. 

68  Rauck  v.  Becker,  12  S.  &  R.  427. 

69  Jones  on  Mortgages,  §11,  6th  Ed. 

70  McCall  V.  Lenox,  9  S.  &  R.  304,  307,  311;  Scott  v.  Sample,  5  W.  53; 
Wilson  V.  Shoenberger,  31  Pa.  295.  The  interest  of  a  morgagee  is  a 
mere  chose  in  action.  Rickert  v.  Madeira,  I  R.  325.  And  see  Craft  v. 
Webster,  4  R.  250. 
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Ti.    Relation  of  mortgagor  to  third  persons. (b) 

As  to  third  persons,  the  mortgagor  is  treated  as  the  owner  of 
the  land,  to  all  intents;  and  a  freeholder  remains  one,  notwith- 
standing he  has  mortgaged  his  freehold.  So,  a  widow  is  entitled 
to  dower  of  lands  mortgaged  before  the  marriage,  and  in  which 
her  husband  had  the  equity  of  redemption,  at  the  time  of  his 
death.'^  So  far  is  a  mortgagee  from  being  considered  the  owner, 
that,  although  the  mortgage  be  of  the  fee-simple,  yet  his  interest 
is  considered  of  a  mere  chattel  character,  and  instead  of  passing 
to  his  heirs,  as  it  would,  were  it  considered  his  estate,  it  passes, 
on  the  death  of  the  mortgagee,  to  the  personal  representative, 
who  may  bring  ejectment  upon  it.  Even  a  judgment,  which  binds 
everything  real,  is  no  lien  upon  the  interest  of  a  mortgagee ;  even 
after  forfeiture,  whether  legal  or  equitable,  it  cannot  be  taken  in 
execution,  because  the  mortgage  gives  no  title  to  the  land  and 
vests  no  real  estate  in  the  mortgagee,  but  is  a  mere  chose  in  ac- 
tion or  evidence  of  a  debt,  which  may  be  released  by  parol.''^  But 
a  mortgagee  is  a  purchaser,  within  the  intent  of  the  stat.  27  EHz., 
c.  4;''^  and  a  mortgage  vests  the  freehold  in  the  mortgagee,  so 
that  a  subsequent  judgment  against  the  mortgagor  binds  only  the 
equity  of  redemption,  which  alone  can  be  sold  on  a  venditioni  ex- 
ponas.'* 

12.    What  constitutes  a  mortgage,  (c) 

It  is  settled  by  numerous  cases  in  this  state,  that  no  particular 
form  of  instrument  is  required  to  constitute  a  mortgage.  It  is, 
however,  requisite,  that  the  transaction  should  be  by  deed,  for 
there  can  be  no  valid  and  eificacious  parol  mortgage  of  land,  in 
Pennsylvania ;"  hence,  an  equitable  mortgage,  by  deposit  of  title 

b    6  Vale  16944. 
c    6  Vale  16816. 

71  Reed  v.  Morrison,  12  S.  &  R.  18;  Moyer  v.  Schick,  3  Pa.  244. 

72  Craft  V.  Webster,  4  R.  255. 

73  Lancaster  v.  Dolan,  i  R.  231. 

74  Garro  v.  Thompson,  7  W.  416.  A  mortgage  is  more  than  a  mere 
lien ;  it  is  a  transfer  of  the  property  itself,  as  a  security ;  and  the  mortga- 
gee becomes  a  trustee  for  the  mortgagor.  Conard  v.  Atlantic  Insurance 
Co.,  I  Pet.  386. 

75  Bowers  v.  Oyster,  3  P.  &  W.  240;  Thomas'  Appeal,  30  Pa.  37S; 
Sidney  v.  Stevenson,  11  Phila.  178.  See  Penna.  Life.  Ins.  Co.  v.  Dovey, 
64  Pa.  260. 
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deeds,  which  is  no  more  than  a  mortgage  by  parol,  cannot  be  sus- 
tained in  this  state.'®  But  though  a  mortgage  cannot  be  created, 
it  may  be  proved  by  parol ;  and,  therefore,  parol  evidence  is  ad- 
missible, to  show  that  a  deed,  absolute  on  its  face,  is,  in  reality,  a 
mortgage.''  It  is  not  necessary,  that  all  the  parts  of  a  mortgage 
should  be  contained  in  one  piece  of  paper ;  a  very  common  form 
of  mortgage  is  that  of  an  absolute  conveyance  in  one  paper,  and  a 
defeasance  in  another;  if  such  deed  and  defeasance  bear  even 
date,  or  are  agreed  upon  at  the  same  time,  they  constitute  in  law 
a  mortgage.'®     If  the  alleged  defeasance  were  executed  subse- 

76  Shitz  V.  DiefiFenbach,  3  Pa.  233 ;  Gebenleben's  Estate,  3  Lack.  Jur.  19. 
Nevertheless,  a  court  of  equity  will  not  enforce  a  return  of  the  title 
papers,  without  a  performance  of  the  condition.  Sidney  v.  Stevenson, 
33  L.  I.  42.  An  agreement  in  writing,  however,  stating  that  the  title  deeds 
were  deposited  as  a  security,  will  be  a  good  equitable  mortgage;  but  if 
not  under  seal,  a  writ  of  scire  facias  will  not  lie  to  enforce  it.  Spencer 
V.  Haynes,  4  W.  N.  C.  152.  And  see  Luch's  Appeal,  44  Pa.  519;  Edwards 
V.  Trumbull,  50  Pa.  509.  It  is  not  the  custom,  in  Pennsylvania,  for  the 
mortgagee  to  receive  the  title  deeds,  nor  is  it,  generally,  necessary.  In 
England,  where  alienations  or  incumbrances  are  secret,  it  is  deemed  of 
consequence,  that  the  title  deeds  should  be  in  his  hands,  because  pur- 
chasers or  creditors  cannot  know,  with  any  certainty,  what  the  estate  and 
the  title  to  it,  in  reality,  are,  upon  which  they  are  to  lay  out  or  lend  their 
money.  2  Bl.  Com.  324.  But  it  is  not  so  here,  where  any  man  may  dis- 
cover incumbrances,  if  he  will  take  the  trouble  of  searching  the  proper 
offices.  Evans  v.  Jones,  i  Yeates  173.  In  this  case,  McKenna,  C.  J., 
said :  "In  one  case  only,  can  the  mortgagee  be  affected  by  suffering  the 
title  deeds  to  remain  in  the  hands  of  the  mortgagor;  and  that  is,  where, 
after  the  execution  of  the  morgage,  and  before  the  same  is  recorded,  the 
mortgagor,  on  the  strength  of  the  title  papers  in  his  hands,  borrows 
money  on  a  second  mortgage.  If  this  second  loan  were  made  without 
knowledge  of  the  first  incumbrance,  and  before  the  first  mortgage  was 
put  into  the  recorder's  office,  there,  I  should  apprehend,  the  first  mortgage 
should  be  postponed." 

TJ  Kunkle  v.  Wolfersberger,  6  W.  126;  Heister  v.  Madeira,  3  W.  & 
S.  384;  Pattison  v.  Horn,  I  Grant  3O4.  And  the  Act  of  1856  has  not  al- 
tered the  law  in  this  respect.  Maffit  v.  Rynd,  69  Pa.  380;  Sweetzer's  Ap- 
peal, 71  Pa.  264;  Danzeisen's  Appeal,  73  Pa.  65;  Ballentine  v.  White,  yy 
Pa.  20 ;  Peugh  v.  Davis,  6  Otto,  332. 

78  Dimond  v.  Enoch,  Add.  356;  Kerr  v.  Gilmore,  6  W.  405;  Jaques  v. 
Weeks,  7  W.  261 ;  Kelly  v.  Thompson,  7  W.  401 ;  Manufacturers'  and  Me- 
chanics' Bank  of  Pennsylvania,  7  W.  &  S.  335;  Reitenbaugh  v.  Ludwick, 
31  Pa.  131;  Wilson  v.  Shoenberger,  31  Pa.  29s ;  Guthrie  v.  Kahle,  46  Pa. 
331.  Under  such  an  instrument,  the  mortgagee  may  foreclose  by  scire 
facias  under  the  statute.     Wharf  v.  Howell,  5  Binn.  499.     A  specialty 
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quently  to  the  deed,  it  is  a  question  for  the  jury,  whether  the 
transaction  was  intended  as  a  sale,  or  as  a  security  for  money  i"* 
in  such  cases,  of  an  absolute  deed  with  a  defeasance  on  a  sepa- 
rate instrument,  it  seems,  in  general,  a  question  of  the  intention  of 
the  parties,  whether  the  trasaction  is  to  be  considered  a  mortgage 
or  a  conditional  sale.*"  And  in  ascertaining  such  intention,  the 
courts  have  take  cognizance  of  all  circumstances  which  tend  to 
throw  light  on  the  transaction,  such  as  adequacy  of  price,"  posses- 
sion by  the  parties,*"  the  existence  of  a  loan  as  an  inducement  to 
the  deed,  although  not  mentioned  in  the  deed,  which  is  absolute 
on  its  face  ;*'  the  fact  that  the  grantee  has  taken  a  bond  from  the 
grantor,**  and  other  attending  circumstances. 

A  mortgage,  unless  containing  some  express  contract  to  that 
effect,  is  not  of  itself  an  instrument  which  imparts  any  personal 
liability  for  the  money  it  secures.*^  But  "if  there  be  any  prior 
or  accompanying  cause  of  action,  which  of  itself  creates  a  per- 
sonal liability,  distinct  from  the  mortgage,  such  as  a  loan,  or 
bond,  a  note  or  other  claim,  the  mortgage  is  not  to  be  considered 
as  merging  such  claim  or  demand,  but  is  merely  a  collateral  se- 
curity."*' 

A  mortgage  usually  contains  an  express  stipulation  that,  if  de- 
fault be  made  in  the  payment  of  the  money  secured,  the  mortga- 

given  to  secure  an  existing  debt,  and  future  advances,  is  but  a  mortgage, 
without  regard  to  its  form.    Myers's  Appeal,  42  Pa.  518. 

79  Reitenbaugh  v.  Ludwick,  31  Pa.  131 ;  Wilson  v.  Shoenberger,  31  Pa. 
295.  If  the  agreement  by  the  vendee  be  subsequent  and  independent,  that 
he  will  reconvey,  upon  the  payment  of  the  purchase-money,  it  does  not 
convert  the  first  deed  into  mortgage,  nor  in  any  way  affect  its  validty. 
Kelly  V.  Thompson,  7  W.  401.  Where  land  is  conveyed  by  absolute  deed, 
in  consideration  of  a  pre-existing  debt,  in  order  to  render  it  but  a  mort- 
gage, the  debt  must  survive.  Todd  v.  Campbell,  32  Pa.  250 ;  De  France  v. 
De  France,  34  Pa.  385.  And  see  Rhines  v.  Baird,  41  Pa.  256;  Halo  v. 
Schick,  57  Pa.  319;  Odenbaugh  v.  Bradford,  67  Pa.  96;  McClurkan  v. 
Thompson,  69  Pa.  305;  Plumer  v.  Guthrie,  76  Pa.  441;  Allegheny  Rail- 
road and  Coal  Co.  v.  Casey,  79  Pa.  84. 

80  Wheeland  v.  Swartz,  i  Yeates  579;  Kerr  v.  Gilmore,  6  W.  409;  Rus- 
sell's Appeal,  IS  Pa.  322. 

81  Colwell  V.  Woods,  3  W.  197. 

82  Bell  V.  Fisher,  i  Yeates  581  n. 

83  Morris  v.  Nixon,  i  How.  118. 

84  Hamet  v.  Dundass,  4  Pa.  178. 

85  Baum  V.  Tonkin,  no  Pa.  569. 

86  Sergeant,  J.,  Scott  v.  Fields,  7  W.  360. 
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gee  may  at  once  proceed  to  collect  the  same,  and  may  issue  a  writ 
of  scire  facias  thereon,  "any  law,  usage,  or  custom,  or  anything 
herein  contained,  to  the  contrary  notwithstanding."  "A  mort- 
gage is  but  a  conveyance  with  a  clause  of  defeasance.  It  is  some- 
thing more  than  a  lien ;  it  is  the  grant  of  an  estate  as  specific  se- 
curity for  the  money  loaned.  The  mortgagee  is  not  bound  to 
proceed  by  scire  facias,  but  may  bring  his  ejectment."^'  A  deed, 
otherwise  absolute  on  its  face,  containing  a  clause,  "subject, 
nevertheless,  to  the  right  of  redemption  of  the  property  by  the 
grantor"  is  a  mortgage.^' 

A  bond  and  mortgage  are  separate  obligations  though  for  the 
payment  of  the  same  debt.  The  mortgage  though  in  fact  usually 
the  more  important  item  in  the  transaction  is  in  form  and  legal 
effect  only  collateral  security  for  the  bond  and  suit,  judgment  and 
satisfaction  upon  it  is  not  a  discharge  of  the  obligation  of  the 
bond  unless  the  debt  itself  is  satisfied.*' 

A  chancellor  will  not  decree  a  deed,  absolute  on  its  face,  to  be 
a  mortgage,  on  proof  of  the  mere  verbal  declarations  of  the 
parties ;  but  facts  and  circumstances  must  be  shown,  inconsistent 
with  the  idea  of  an  absolute  purchase.'"  And  where  the  vendee 
in  an  article  of  agreement  for  the  sale  of  land,  after  paying  a 
part  of  the  purchase-money,  and  being  in  possession,  assigned  all 
his  right  and  interest  in  the  contract  to  a  creditor,  as  collateral 
security  for  the  amount  due  to  him,  such  an  assignment  is  but  a 
mortgage  of  the  interest  of  the  vendee,  and,  if  it  be  not  duly 
recorded,  will  be  postponed  to  subsequent  judgments  obtained 
against  the  vendee."^  If  the  question,  whether  the  transaction 
constituted  a  mortgage  or  not,  depend  solely  upon  writings,  it  is 
purely  a  matter  of  law,  and  ought  not  to  be  left  to  the  jury,°^  and 
parol  evidence  is  inadmissible ;  but  if  it  be  admitted,  and  the  ques- 
tion depend  partly  upon  that  evidence,  it  should  be  left  to  the 
jury.**  It  is  the  province  of  the  court  to  decide,  whether  particu- 
lar parol  evidence  be  sufficient  to  convert  an  absolute  conveyance 

87  Paxson,  J.,  Datersman's  Appeal,  127  Pa.  348;  Berryhill  v.  Kirchner, 
96  Pa.  489. 

88  Mellon  v.  Lemmon,  iii  Pa.  56. 

89  Strieker  v.  McDonnell,  213  Pa.  108 ;  Ayres  v.  Wattson,  57  Pa.  360. 

90  Todd  V.  Campbell,  32  Pa.  250. 

91  Russell's  Appeal,  15  Pa.  319. 

92  Wharf  V.  Howell,  S  Binn.  499. 

93  Ibid.    Stoever  v.  Stoever,  9  S.  &  R.  434- 
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into  an  equitable  mortgage."*  But  whether  the  transaction  shall 
be  considered  a  mortgage  does  not  always  depend  upon  the  inten- 
tion of  the  parties,  for,  on  the  one  hand,  the  courts  have  refused 
to  receive  extrinsic  evidence,  that  the  transaction  was  intended 
as  a  conditional  sale  and  not  a  mortgage  f^  and  on  the  other,  they 
have  held  an  instrument  to  be  a  mortgage,  in  spite  of  an  express 
stipulation  therein  to  the  contrary."*  If  there  be  any  infallible 
criterion  of  the  character  of  the  transaction,  it  would  seem  to  be, 
the  fact,  that  the  object  of  the  conveyance  is  to  secure  the  pay- 
ment of  money;  and  that  upon  such  payment,  the  grantor  is  en- 
titled to  a  reconveyance ;  if  these  facts  exist,  the  transaction  con- 
stitutes a  mortgage." 

13.    When  defeasance  in  deed  reduces  it  to  a  mortgage. (d) 

By  the  Act  of  1881"*  a  defeasance  to  a  deed  for  real  estate, 
regular  and  absolute  on  its  face,  may  reduce  it  to  a  mortgage  if 
it  be  in  writing  and  contemporaneous  with  the  deed  and  be  re- 
corded within  sixty  days  after  its  execution  and  indexed  as  a 
mortgage.""  "The  form  of  the  defeasance  is  immaterial  ii  the  in- 
tention clearly  appears  from  the  language  employed.  Any  stipu- 
lation or  agreement  that  plainly  indicates  an  intention  to  return 
or  reconvey  the  property,  upon  payment  of  the  sum  named,  con- 
stitutes a  mortgage."^""  This  act  is  applicable  to  real  estate 
only,^"'  and  therefore  does  not  apply  to  a  deed  conveying  the 
grantor's  interest  in  a  tract  of  ground  which  executors  have 
been  directed  to  sell.*"^    And  if  no  defeasance  accompanies  the 

d    6  Vale  16855. 

94  De  France  v.  DeFrance,  34  Pa.  385. 

95  Brown  v.  Nickle,  6  Pa.  390 ;  Kunkle  v.  Wolfersberger,  6  W.  126. 

96  Rankin  v.  Mortimere,  7  W.  372.  And  see  Heister  v.  Madeira,  3 
W.  &  S.  384. 

97  Kellum  v.  Smith,  33  Pa.  158;  Pattison  v.  Horn,  i  Grant  301.  And 
see  Lauman's  Appeal^  68  Pa.  88;  Baisch  v.  Oakley,  68  Pa.  92;  Haines  v. 
Thompson,  70  Pa.  434;  Payne  v.  Patterson,  77  Pa.  134;  Shillaber  v.  Rob- 
inson, 7  Otto  68. 

98  Act  June  8,  P.  L.  84,  i  Purd.  §154,  p.  1180.  See  Eberly  v.  Shirk, 
206  Pa.  414. 

99  Prior  to  this  act  a  separate  defeasance  was  properly  recorded  in 
any  book  kept  by  the  recorder  of  deeds.  Page  v.  Wheeler,  92  Pa.  282; 
Farabee  v.  McKerrihan,  172  Pa.  234. 

100  Sterrett,  J.,  Pearce  v.  Wilson,  iii  Pa.  14,  23. 

loi    Brown  v.  Beecher,  120  Pa.  590;  Huston  v.  Regn,  184  Pa.  419. 
102    Emig's  Estate,  17  York  99. 
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deed  equity  will  not  decree  a  reconveyance  on  the  ground  that  the 
property  was  held  as  collateral  security.^"^  Furthermore  a  writ- 
ten defeasance  if  acknowledged  and  unrecorded  though  signed 
by  the  grantee  and  contemporaneous  with  the  execution  and  de- 
livery of  a  deed  absolute  on  its  face  will  not  be  admitted  to  con- 
vert the  deed  into  a  mortgage.^"*  Nor  will  a  bill  in  equity  for 
a  reconveyance  of  land  be  sustained  on  the  ground  that  a  deed 
absolute  conve3dng  the  land  to  the  defendant  was  in  fact  a  mort- 
gage where  there  is  no  satisfactory  evidence  that  there  ever  was 
any  written  defeasance  against  the  absolute  deed.^"' 

14.  Copy  of  corporation  records  as  evidence  of  authority  to  make 

mortgage,  (e) 

By  the  Act  of  1881"'  the  copy  of  the  minutes  of  a  corporation, 
relating  to  the  mortgaging  of  its  property,  shall  be  prima  facie 
evidence  of  the  matters  therein  set  forth  in  any  case  in  which  the 
original  minutes,  if  duly  proven,  would  be  evidence  in  any  judicial 
proceedings. 

15.  Mortgage  lien.(f) 

In  general,  a  mortgage  is  a  lien  upon  the  interest  of  the  mort- 
gagor in  the  mortgaged  premises,  if  of  a  freehold  nature ;  but  the 
mortgage  of  a  chattel  interest,  unaccompanied  by  a  transfer  of 
the  possession,  can  only  be  supported,  in  this  state,  as  against  a 
subsequent  purchaser  or  execution  creditor,  by  virtue  of  some 
statute.  Even  a  party's  interest  in  an  indescriptive  warrant  for 
land,  on  which  the  purchase-money  has  been  paid,  is  the  subject 
matter  of  a  mortgage,  and  the  lien  will  attach  to  the  land,  as  soon 
as  surveyed.^"^    The  Act  of  1853*""  authorizes  the  tenants  of  min- 

e    2  Vale  4282 ;  6  Vale  17285. 
f    6  Vale  16963. 

103  Sprague  v.  Johnson,  48  Pitts.  L.  J.  59- 

104  Sankey  v.  Hawley,  ii8  Pa.  30;  Fair  Hope  Brick  Co.'s  Assigned 
Estate,  193  Pa.  96;  McKibben  v.  Peters,  185  Pa.  518;  Grove  v.  Kase,  195 
Pa.  326;  Lohrer  v.  Russell,  207  Pa.  105;  Kittanning  Safe  Dep.  &  Trust 
Co.  V.  Linton,  213  Pa.  lOS;  Crotzer  v.  Bittenbender,  199  Pa.  504;  Moll> 
V.  Ulrich,  133  Pa.  41. 

los  McDonald  v.  Sturtevant,  19s  Pa.  648;  Swenson  v.  Rohrer,  206  Pa. 
407 ;  Stewart  v.  Stewart,  230  Pa.  475. 

106  Act  June  S.  P-  L.  69,  i  Purd.  §161,  p.  1182. 

107  Tryon  v.  Munson,  TJ  Pa.  250. 

108  Act  S  April,  1853,  P.  L.  29s,  I  Purd.  §222,  p.  1198. 
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ing  rights  in  Schuylkill  county  to  execute  valid  mortgages  thereof, 
the  lien  of  which  will  prevail  against  subsequent  purchasers  and 
execution  creditors ;  but  to  give  it  such  effect,  the  lease  must  be 
recorded  with  the  mortgage.^"®  It  is  sufficient,  however,  that  a 
copy  of  the  lease  be  annexed  to  the  mortgage,  with  a  reference 
to  the  record  thereof,  with  a  prior  mortgage  ;^^°  or  that  there  be  a 
reference  to  a  prior  record  of  the  lease.^^^  The  lien  of  such  mort- 
gage will  not  be  divested  by  a  sheriff's  sale,  under  a  subsequent 
incumbrance."^  The  Act  of  1855^^'  enables  the  lessee  of  any  col- 
liery, mining  land,  manufactory  or  other  premises,  to  mortgage 
his  interest  in  the  buildings,  fixtures  and  machinery  thereon,  with 
the  same  effect  as  if  it  were  a  mortgage  of  a  freehold  estate;"* 
and  the  Act  of  1868^^^  gives  a  like  remedy  for  the  enforcement 
thereof  by  scire  facias.  A  leasehold  mortgage,  though  not  re- 
corded within  the  time  prescribed  by  law,  is  a  valid  security  be- 
tween the  parties  .^^' 

The  lien  begins  from  the  time  of  leaving  the  deed  for  record,^^^ 
and  if  several  mortgages  are  recorded  at  the  same  time  they  par- 
ticipate pro  rata  in  the  proceeds  of  a  sheriff's  sale  of  the  property, 
irrespective  of  the  time  when  they  are  payable,  or  of  their  assign- 
ment.^" The  mortgagee  is  not  required  to  supervise  the  recorder 
and  thus  insure  the  recording  and  indexing  of  the  mortgage."' 
Nor  is  the  lien  affected  by  the  entry  of  satisfaction  on  the  mort- 
gage by  the  mortgagee  after  an  assignment  to  a  bona  fide  ptir- 
chaser;""  the  record  of  the  Judgment,  in  which  reference  is  made 

109    Sturtevant's  Appeal,  34  Pa.  149. 
no    Ladley  v.  Creighton,  70  Pa.  490. 

111  Act  13  May,  1876,  P.  L.  160,  i  Purd.  §238,  p.  1200. 

112  Miners'  Bank  v.  Heilner,  47  Pa.  432. 

113  Act  27  April,  185s,  §8,  P.  L,.  369,  i  Purd.  §236,  p.  1200. 

114  See  Roberts'  Appeal,  60  Pa.  400;  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Co.  v.  Woelpper,  64  Pa.  306. 

115  Act  3  April,  1868,  P.  L.  57,  1  Purd.  §237,  p.  1200. 

116  Hosie  V.  Gray,  71  Pa.  198.  See  Act  18  May,  1876,  P.  L.  181,  i 
Purd.  §239,  p.  1201,  authorizing  the  execution  of  chattel  mortgages,  in 
certain  cases,  which,  however,  are  enforceable  by  sale,  on  thirty  days'  no- 
tice, without  a  writ  of  scire  facias. 

11,7  Wood's  Appeal,  82  Pa.  116;  Brooke's  Appeal,  64  Pa.  127. 

118  Carnahan  v.  Dyer,  2  Am.  L.  Reg.  121 ;  Foster's  Appeal,  3  Pa.  79. 

119  Wood's  Appeal,  82  Pa.  116. 

120  DeWitt's  Appeal,  76  Pa.  283. 
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to  the  mortgage,  is  notice  to  a  subsequent  incumbrance.^^^  Lastly 
the  lien  of  a  judgment  obtained  on  a  bond  accompanying  a  mort- 
gage relates  back  to  the  date  of  the  lien  of  the  mortgage.^^^ 

16.    Mortgage  to  secure  future  advances,  (g) 

A  mortgage  given  to  secure  future  advances  to  the  mortgagor, 
is  a  valid  security  as  against  subsequent  incumbrances,^^^  and 
such  mortgage  may  be  given  to  secure  future  advances  to  a  third 
person  ;^^*  the  record  ought,  however,  to  contain  information  of 
the  extent  and  certainty  of  the  lien.^^°  A  mortgage  to  secure  fu- 
ture advances,  however,  is  a  lien,  as  against  intervening  incum- 
brances, only  from  the  time  of  making  such  advances ;  not  from 
its  date  ;^^^  otherwise  if  the  mortgagee  be  bound  by  his  contract  to 
make  the  advance;  and  in  such  case,  the  collateral  contract  need 
not  appear  of  record.^''^  A  mortgage  given  to  a  bank,  to  secure 
future  discounts,  is  not  a  valid  lien,  as  against  an  intervening 
jugment  creditor,  unless  the  subsequent  discount  be  shown  to  be 
a  renewal  of  a  former  note,  in  point  of  fact,  and  this  is  for  the 
jury;  but  evidence  of  the  intention  of  the  parties  to  so  consider 
it,  is  not  admissible.^^'  A  mortgage  given  to  secure  bonds,  to  be 
issued  at  a  future  time,  is  only  a  lien,  as  against  an  intervening 
incumbrance,  to  the  extent  of  the  bonds  issued  to  bona  fide  pur- 
chasers i^'^  and  where  a  mortgage  is  executed  for  the  purpose  of 
raising  money  for  the  use  of  the  mortgagor,  it  is  a  lien,  as  against 
intervening  incumbrances,  only  from  the  time  of  its  actual  sale 
to  a  bona  fide  purchaser ;  and  the  fact  that  it  is  negotiated  by  the 

g    6  Vale  16975. 

121  Ibid. 

122  McCall  V.  Lenox,  9  S.  &  R.  302 ;  Berry  v.  Sieber,  5  Pa.  431 ;  Hartz 
V.  Wood,  8  Pa.  471 ;  Clarke  v.  Stanley,  10  Pa.  472 ;  Commonwealth  v. 
Wilson,  34  Pa.  63. 

123  Lyle  V.  Ducomb,  S  Binn.  285;  Taylor  v.  Cornelius,  60  Pa.  187. 

124  Maffitt  V.  Rynd,  69  Pa.  380. 

125  Garber  v.  Henry,  6  W.  57. 

126  Bank  of  Montgomery  County's  Appeal,  36  Pa.  170;  s.  P.  McClure 
V.  Roman,  52  Pa.  458;  Parker  v.  Jacoby,  3  Grant  300. 

127  Moroney's  Appeal,  24  Pa.  372;  Taylor  v,  Cornelius,  60  Pa.  187. 

128  Bank  of  Commerce's  Appeal,  44  Pa.  423 ;  Hartley  v.  Kirlin,  45  Pa. 
49.    See  Gault  v.  McGrath,  32  Pa.  392. 

129  Rice  V.  Southern  Pennsylvania  Iron  and  Railroad  Co.,  32  L.  I.  431. 

130  Mullison's  Estate,  68  Pa.  212.  And  see  Hess  v.  Coleman,  2  W.  N, 
C.  224. 
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mortgagor  himself,  is  sufficient  to  put  the  purchaser  upon  in 
quiry.**"    It  is  valid  from  such  time,  though  the  assignment  be 
not  recorded.^*^ 

A  mortgage  absolute  on  its  face  but  held  "as  collateral  secu- 
rity" for  an  indorsement  of  the  same  date  and  for  other  indorse- 
ments and  renewals,  is  protective  of  a  subsequent  indorsement 
of  a  note  used  as  one  of  a  series  of  renewals.^^^  Likewise  a  mort- 
gage which,  by  its  terms  was  to  cover  only  future  advancements, 
covered  a  note  executed  the  same  day  for  prior  advancements, 
"being  a  part  of  the  amount  secured  by  my  deed."^^^  If  there  is 
nothing  on  the  face  of  the  mortgage  to  indicate  that  it  was  an 
advance  money  mortgage,  the  mortgagor  cannot  show  by  evidence 
dehors  the  record  that  no  money  was  furnished  the  mortgagee 
until  after  the  commencement  of  work  for  which  a  mechanic's 
lien  was  filed  after  the  recording  of  the  mortgage,  for  the  purpose 
of  also  showing  that  the  mechanic's  lien  was  prior  thereto.^^* 

The  real  estate  of  a  dcedent  may  be  mortgaged  by  order  of  the 
orphans'  court.  And  if  a  petition  addressed  thereto  by  an  ad- 
ministrator for  leave  to  mortgage  real  estate  for  payment  of 
debts  avers  the  death  of  the  decedent  within  five  years  and  the  ex- 
istence of  debts  of  which  a  schedule  is  filed,  and  a  decree  is 
entered  in  accordance  with  the  prayer  of  the  petition,  the  decree 
is  conclusive  that  the  debts  mentioned  in  the  petition  were  those 
of  the  decedent,  a  lien  on  his  real  estate,  and  of  a  proper  amount 
to  justify  the  mortgage.  The  mortgagee  may  rely  on  the  decree 
as  a  conclusive  adjudication  of  all  the  facts,  and  the  decree  can- 
not be  attacked  in  subsequent  scire  facias  proceedings  on  the 
mortgage  on  the  ground  that  the  schedule  of  debts  in  the  petition 
exhibited  such  looseness  or  irregularities  as  to  put  the  mortgagee 
on  inquiry  as  to  the  ttTith.^'^  Although  the  statute  relating  to 
the  sale  and  mortgage  of  a  decedent's  estate  for  the  payment  of 
debts  does  not  require  notice  to  the  widow  or  heirs  or  devisees, 
yet  the  orphans'  court  as  a  court  of  equity  will  direct  proper  no- 
tice of  a  hearing  be  given  when  the  lapse  of  time  or  other  circum- 

131  Johnson  v.  McCurdy,  83  Pa.  282. 

132  Lancaster  Co.  v.  Nat.  Bank's  Appeal,  122  Pa.  3.  See  Aufderheide 
V.  Schroeder,  178  Pa.  439. 

132  Farabee  v.  McKerrihan,  172  Pa.  234. 

133  Eckels  V.  Stuart,  212  Pa.  161. 
13s    Grubb  V.  Galloway,  203  Pa.  236. 
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stances  raises  the  presumption  that  other  rights  may  have  inter- 
vened.^'* 

17.    Recording,  (h) 
a.    Who  are  affected. 

To  give  full  effect  to  the  lien  of  a  mortgage,  it  must  be  regis- 
tered in  the  proper  office,  and  unless  this  be  done,  subsequent  lien 
creditors,  or  bona  fide  purchasers  without  notice,  are  not  affected 
by  it,^^'  though  it  binds  the  lands  as  against  the  mortgagor  him- 
self, or  his  heirs  and  devisees,  without  being  registered.^''  This 
rule,  that  an  unrecorded  mortgage  is  invalid,  as  against  subse- 
quent purchasers  or  incumbrances,  does  not  apply  to  the  case  of 
an  assignee  of  the  mortgagor,  in  trust  for  the  benefit  of  creditors ; 
for  such  assignee  is  neither  a  creditor  nor  a  purchaser  for  value, 
and  therefore,  not  within  the  recording  acts.^'*  And  a  creditor 
of  the  mortgagor,  who  has  recovered  a  judgment,  since  the  as- 
signment, is  in  no  better  position  towards  a  prior  unrecorded 
mortgage,  than  that  of  the  general  assignee.^*"  The  effect  of  re- 
cording a  mortgage,  is  to  give  a  constructive  notice  to  all  men, 
and  to  supersede  the  necessity  of  express  personal  notice;^**  it 
must  not  only,  however,  be  duly  recorded,  but  properly  indexed, 
to  operate  as  constructive  notice  to  a  subsequent  purchaser.^*' 

Under  this  view  of  the  effect  of  recording  mortgages,  it  has 
been  frequently  held  by  the  courts,  that  actual  notice  of  the  ex- 
fa    6  Vale  16844. 

136  Hemphill  v.  Pry,  183  Pa.  593. 

137  Semple  v.  Burd,  7  S.  &  R.  286;  Friedley  v.  Hamilton,  17  S.  &  R. 
70;  Jaques  v.  Weeks,  7  W.  261;  Manufacturers'  and  Mechanics'  Bank  v. 
Bank  of  Pennsylvania,  7  W.  &  S.  33S ;  Cowden's  Estate,  i  Pa.  267 ;  Fos- 
ter's Appeal,  3  Pa.  79. 

138  lycvine  v.  Will,  I  Dall.  430;  Tryon  v.  Munson,  7J  Pa.  250;  Mc- 
Laughlin V.  Ihmsen,  85  Pa.  364;  Girard  Trust  Co.  v.  Baird,  212  Pa.  41. 
As  to  ther  creditors,  if  not  recorded  in  the  lifetime  of  the  mortgagor,  it 
ranks  merely  as  a  specialty  debt.  Adams's  Appeal,  I  P.  &  W.  447 ;  Nice's 
Appeal,  54  Pa.  200.    See  17  e. 

139  Mellon's  Appeal,  32  Pa.  121. 

140  Ibid. 

141  Levine  v.  Will,  I  Dall.  430 ;  Evans  v.  Jones,  i  Yeates  172. 

142  Luch's  Appeal,  44  Pa.  519;  Thompson  v.  Hay,  3  Luz.  L.  Obs.  75. 
See  Schell  v.  Stein,  76  Pa.  398.  Assignments  of  mortgages  are  to  be  noted 
on  the  margin  of  the  record.  Act  6  April,  1876,  P.  L.  18,  i  Purd.  §IS9.  P- 
1 182. 
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istence  of  a  mortgage,  not  recorded,  will  preserve  its  validity 
against  a  bona  fide  purchaser  or  mortgagee  of  the  land,  and 
against  the  heirs  of  the  mortgagor.^*'  And  where  a  mortgage,  im- 
perfectly recorded,  was,  by  actual  notice  of  its  existence,  good  as 
against  a  second  mortgage,  and  the  second  mortgage,  being  duly 
recorded,  was  good  as  against  subsequent  judgments,  it  was  held, 
that  the  first  mortgage  was  entitled  to  priority  in  payment,  al- 
though, by  being  imperfectly  recorded,  it  was  inferior  to  the  judg- 
ments.^** But  an  unrecorded  mortgage  is  not  good  as  against 
subsequent  judgments  ;^*^  not  even  when  the  mortgagee  is  in  pos- 
session, at  the  time  of  a  sheriff's  sale  under  such  subsequent  judg- 
ment.^*°  And  it  has  frequently  been  decided,  and  now  seems  to 
be  finally  settled,  that  notice  given  at  a  sheriif's  sale  of  the  exist- 
ence of  an  unrecorded  mortgage,  prior  in  date  to  the  incumbrance 
under  which  the  sale  is  made,  will  not  affect  a  purchaser,  so  as  to 
subject  the  lands  in  his  hands  to  the  lien  of  such  mortgage.^*' 
This  is  put  upon  the  ground  that  the  judgment  creditor  has  a 
priority  over  the  unrecorded  mortgage,  which  would  be  taken 
away,  if  the  notice  were  allowed,  and  the  value  of  the  judgment 
impaired  to  the  amount  of  the  mortgage.^*'  Likewise  a  purchaser 
under  a  second  mortgage,  though  notified  at  a  sheriff's  sale  of  the 
existence  of  a  first  mortgage,  is  not  bound  to  notice  it  when  the 
first  mortgage  is  defectively  acknowledged.^*'  And  it  has  been 
held,  therefore,  that  the  rule  does  not  apply  when  the  unrecorded 
conveyance  is  something  more  than  a  mere  mortgage,  amounting 

143  Levine  v.  Will,  I  Dall.  430;  Parker  v.  Wood,  i  Dall.  436;  Stroud 
V.  Lockart,  4  Dall.  153 ;  Burke  v.  Allen,  3  Yeates  351 ;  Duncan  v.  Curry,  3 
Binn.  16;  Jaques  v.  Weeks,  7  W.  261;  Manufacturers'  and  Mechanics' 
Bank  v.  Bank  of  Pennsylvania,  7  W.  &  S.  340;  Kuhn's  Appeal,  2  Pa.  266; 
Nice's  Appeal,  54  Pa.  200;  McLaughlin  v.  Ihmsen,  85  Pa.  364;  Rixtine's 
Estate,  3  Dist.  227. 

144  Manufacturers'  and  Mechanics'  Bank  v.  Bank  of  Pennsylvania,  7 
W.  &  S.  340. 

145  Semple  v.  Burd,  7  S.  &  R.  290;  Friedley  v.  Hamilton,  17  S.  &  R. 
70;  Jaques  v.  Weeks,  7  W.  261.  But  it  is  entitled  to  priority  over  a  sub- 
sequent judgment  creditor,  virho  had  actual  notice  thereof,  before  his  debl 
was  contracted.  Britton's  Appeal,  45  Pa.  172.  And  see  Parker  v.  Wood, 
I  Dall.  436. 

146  Wilson  v.  Shoenberger,  34  Pa.  121. 

147  Uhler  V.  Hutchinson,  23  Pa.  no. 

148  Jaques  v.  Weeks,  7  W.  270.  See  Chap.  29,  §262,  Vol.  2,  p.  1746; 
supra,  §1258. 

149  Stewart  v.  Dampman,  4  Super.  Ct  540. 
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in  fact  to  a  deed  creating  an  estate,  and  where  it  is  of  such  a 
nature  that  it  could,  under  no  circumstances,  come  into  competi- 
tion with  the  judgment  for  the  proceeds,  but  must  attach,  if  at 
all,  upon  the  lands  in  the  hands  of  the  purchaser;  for,  in  this 
case,  the  judgment  creditor  is  not  aifected,  the  question  being  ex- 
clusively between  the  mortgagee  and  the  purchaser,,  and  notice 
given  to  the  purchaser  supplies  the  place  of  recording.^^"  And 
in  another  case,  the  reason  of  the  rule  failing,  it  has  been  held 
not  to  apply,  that  is,  where  the  judgment  creditor  had  notice, 
prior  to  the  entry  of  his  judgment,  of  the  existence  of  an  unre- 
corded mortgage,  and  he  afterwards  becomes  the  purchaser  of 
the  land,  at  a  sheriff's  sale  under  his  own  judgment ;  here,  the  no- 
tice will  operate  to  pass  the  land  to  him,  subject  to  the  mort- 
gage.^'*^  As  an  absolute  conveyance,  accompanied  by  a  defeas- 
ance, upon  a  separate  paper,  are  taken  together  to  constitute  a 
mortgage,  it  is  necessary,  in  such  case,  that  both  the  deed  and  the 
defeasance  should  be  recorded,  in  order  to  render  such  mortgage 
valid  against  subsequent  judgments.^"^ 

b.    Time  for  recording. 

A  mortgage  is  regarded  as  recorded  from  the  time  of  its  de- 
posit with  the  recorder.^"^  If  two  mortgages  on  the  same  prop- 
erty are  left  for  record  at  the  same  time,  the  fact  that  one  fol- 
lows the  other  in  the  record  book  does  not  give  any  priority;  a 
sale  on  one  discharges  the  other.^^*  The  entry  on  the  record  is 
conclusive  of  the  date  of  recording  a  mortgage  whenever  there 
is  a  variation  from  the  certificate  indorsed  thereon,  and  cannot 
be  affected  by  parol  evidence.^^®  If  the  recorder's  deputy  certify 
a  search  made  by  the  mortgagor  himself  knowing  that  a  third  per- 
son is  about  to  loan  money  thereon  and  omit  a  prior  mortgage  on 
the  mortgagor's  assurance  that  it  will  be  satisfied  out  of  money 
loaned,  he  is  liable  for  the  injury  sustained  by  the  lender.^"' 

150  Hibbert  v.  Bovier,  i  Grant  266. 

151  Britton's  Appeal,  45  Pa.  172. 

152  Friedley  v.  Hamilton,  17  S.  &  R.  70 ;  Jaques  v.  Weeks,  7  W.  261 ; 
McLanahan  v.  Reeside,  9  W.  508 ;  Miller  v.  Musselman,  6  Wh.  354 ;  Rhines 
V.  Baird,  41  Pa.  256;  Luch's  Appeal,  44  Pa.  5x9;  Corpman  v.  Baccastow, 

84  Pa.  363- 

153  Farabee  v.  McKerrihan,  172  Pa..  234. 

154  Boustein  v.  Schweyer,  212  Pa.  19. 

155  Mussed  v.  Hyde,  2  W.  &  S.  314. 

156  Peabody  Building  Association  v.  Houseman,  89  Pa.  261. 
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The  Act  of  1823^''  also  provides  for  the  recordii^  of  partial 
payments  on  a  mortgage,  under  a  penalty  by  a  later  act^"*  for 
failure  to  record  them.  But  the  penalty  cannot  be  recovered  un- 
less the  mortgagor  tendered  for  each  pa)mient  thirty  cents  as 
provided  by  the  act.^"* 

The  Act  of  1881  for  recording  a  defeasance  has  been  de- 
scribed.^'" It  is  the  grantor's  duty  to  record  a  defeasance  given 
by  his  grantee,  who  cannot  be  prejudiced  by  the  former's  failure 
to  do  so.^'^  An  absolute  deed  and  separate  defeasance,  if  the  lat- 
ter be  not  recorded  amount  only  to  an  unrecorded  mortgage  as 
against  subsequent  lien  creditors.^'^  If  a  grantee  in  a  deed,  ab- 
solute on  its  face,  executes  subsequently  to  the  deed  a  paper  in 
which  he  agrees  to  pay  a  mortgage  with  interest  then  due,  to  ad- 
vance a  stated  sum  to  pay  the  taxes,  and  to  reconvey  the  prop- 
erty when  the  amount  advanced  should  be  refunded,  the  paper  is 
a  defeasance,  but  if  it  is  not  properly  recorded  it  cannot  be  ad- 
mitted to  convert  the  deed  into  a  mortgage  for,  since  the  Act  of 
1881,  a  written  defeasance  signed  by  the  grantee,  but  unac- 
knowledged and  unrecorded  will  not  be  admitted  for  such  a  pur- 
pose.^'* 

By  the  Act  of  1715^°*  no  mortgage  shall  be  good  to  convey  any 
freehold  or  estate  for  life  or  for  years  unless  the  deed  be  ac- 
knowledged and  recorded  within  six  months  after  its  date  within 
the  county  where  the  lands  lie,^"  which  was  reduced  to  ninety 
days  by  the  Act  of  1893.^°'  A  mortgage  recorded  after  the  ex- 
piration of  six  months  from  the  date  of  its  execution  has  priority 
over  a  deed  recorded  within  six  months  from  the  date  of  its  exe- 

157  Act  March  31,  §2,  8  Sm.  L.  132,  i  Purd.  §178,  p.  iiSs;  Neefe  v. 
Snyder,  20  C.  C.  6. 

158  Act  May  9,  1889,  §2,  P.  L.  166,  i  Purd.  §180,  p.  n86. 

159  Neefe  v.  Snyder,  20  C.  C.  6. 

160  See  §13. 

161  Kalbfell's  Estate,  44  Pitts.  L.  J.  210. 

162  Corpman  v.  Baccastow,  84  Pa.  363;  Shreve  v.  Wheekr,  38  L.  I. 
23;  Merkel's  Appeal,  10  W.  N.  C.  116. 

163  Kittanning  Safe  Dep.  &  Trust  Co.  v.  Linton,  213  Pa.  lOS;  Sankey 
V.  Hawley,  118  Pa.  30. 

164  March  18,  i  Sm.  L.  95,  i  Purd.  §155,  p.  1181. 

16s    Fries  v.  Null,  158  Pa.  15.    See  Null  v.  Fries,  no  Pa.  521. 
166    May  19,  1893,  §1,  P.  L.  108,  I  Purd.  §123,  p.  1173;  Davey  v.  Ruflfell, 
162  Pa.  443- 
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cution  under  the  Act  of  1775^®'  if  the  recording  of  the  mortgage 
is  prior  in  date  to  the  recording  of  the  deed.^°*  Notwithstanding 
the  statutory  requirements  of  recording,  an  unrecorded  mortgage 
is  good  against  the  mortgagor  or  any  one  claiming  under  him  with 
knowledge  of  it.^*' 

If  a  lease  and  mortgage  on  the  leasehold  covered  by  the  lease 
are  left  for  record  in  the  recorder's  office  on  the  same  day  and 
are  recorded  at  the  same  time  in  their  diflferent  books  is  a  suf- 
ficient compliance  with  the  Act  of  1855^'°  which  requires  the 
mortgage  to  be  placed  on  record  in  the  proper  county  together 
with  the  lease.^^^  The  mortgage  need  not  refer  to  the  book  and 
page  where  the  lease  is  recorded.^'^ 

c.  Defective  record. 

If  a  mortgage  is  defectively  recorded  and  wrongly  indexed 
by  inserting  a  wrong  initial  in  entering  the  name  of  the  mort- 
gagor and  entirely  omitting  the  correct  name  from  the  record,  a 
jpurchaser  of  the  mortgaged  premises  without  actual  notice  is 
not  chargeable  with  notice  of  the  mortgage,  and,  as  terre-tenant 
of  the  premises,  is  not  subject  to  its  enforcement  against  him.^" 
As  the  chief  object  in  recording  and  indexing  an  instrument  is  to 
give  notice  of  the  incumbrance,  it  is  the  duty  of  a  person  offering 
an  instrument  for  record  to  observe  that  it  is  both  properly  re- 
corded and  indexed.  And  if  he  fails  to  do  so,  he  cannot  shift  the 
consequence  on  an  innocent  purchaser.^^*  The  defective  index- 
ing is  as  fatal  to  a  mortgage  as  against  subsequent  purchasers  and 
mortgagees  as  defective  recording.^'" 

d.  How  terre-tenant  is  affected. 

A  terre-tenant  who  has  no  notice  cannot  be  bound  by  the  pro- 

167  Act  May  28,  i  Sm.  L.  95,  i  Purd.  §155,  p.  1181. 

168  Burke  v.  Allen,  3  Yeates  351 ;  Angier  v.  Schieflfelin,  72  Pa.  106. 

169  Girard  Trust  Co.  v.  Baird,  212  Pa.  41 ;  Nice's  Appeal,  54  Pa.  200 ; 
Mellon's  Appeal,  32  Pa.  121 ;  Britton's  Appeal,  45  Pa.  172. 

170  Act  April  27,  P.  L.  366,  I  Purd.  §236,  p.  1200.  For  history  of  acts 
relating  to  leasehold  mortgages  see  Stock  v.  German  Catholic  Press  Co., 
230  Pa.  127. 

171  Downing  v.  Glen  Rock  Oil  Co.,  207  Pa.  455. 

172  See  Act  May  13,  1876,  P.  L.  160,  i  Purd.  §238,  p.  1200. 

173  Prouty  V.  Marshall,  225  Pa.  570,  revg.  36  Super.  Ct.  527.    See  §50. 

174  Ibid. 
17s    Ibid. 
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visions  of  a  mortgage  not  appearing  of  record.^^*  Nor  is  a  bona 
fide  purchaser  of  real  estate  for  value  without  notice  affected  by 
a  parol  defeasance  of  his  grantor  whose  deed  absolute  on  its  face 
would  thereby  be  converted  into  a  mortgage.^^'  Nor  is  a  mort- 
gage recorded  in  only  one  of  two  adjoining  counties  but  em- 
bracing a  tract  of  land  lying  in  both  a  lien  in  the  county  where 
it  is  not  recorded  except  to  the  mortgagor  and  others  who  have 
actual  notice  of  its  existence.^'^^  A  mortgage  should  be  placed 
for  record  in  the  proper  county.^^' 
18.     Priority,  (i) 

By  the  Act  of  1820,^*"  all  mortgages,  in  this  state,  have  priority 
according  to  the  date  of  recording  them,  with  regard  to  the  date 
of  their  execution.  The  provision  of  the  former  acts,  that  both 
deeds  and  mor^tgages  should  be  invalid,  as  against  subsequent  pur- 
chasers or  mortgagees,  for  valuable  consideration,  unless  recorded 
within  six  months  after  execution,  though  abolished  as  to  mort- 
gages, is  still  in  force  as  to  deeds ;  and  it  has  been  held,  therefore, 
that  if  a  mortgage  and  a  subsequent  deed  from  the  same  grantor 
to  different  parties  be  neither  of  them  recorded  within  six  months 
after  execution,  and  then  the  mortgage  is  first  recorded,  it  will 
have  priority  over  the  deed.^*^  When  two  or  more  mortgages 
are  left  with  the  recorder,  on  the  same  day,  they  take  rank  ac- 
cording to  the  time  when  they  were  so  left,  and  it  is  the  recorder's 
duty  to  indorse  upon  each  mortgage  the  time  at  which  it  was  left 
in  his  office,  and  to  number  each  accordingly.^'^  But  this  pro- 
vision only  applies  to  mortgages,  and  does  not  embrace  the  case 
of  a  conflict  between  a  mortgage  and  a  judgment;  hence,  if  a 
mortgage,  not  for  purchase-money,  be  recorded  on  the  same  day 
that  a  judgment  is  entered  against  the  mortgagor,  they  are  of 
equal  lien.^''  A  verbal  agreement  between  the  parties  to  the 
mortgage,  not  noted  of  record,  that  the  mortgage  is  to  have 

i     6  Vale  16965. 

176  Schaeffer  v.  Schaeffer,  182  Pa.  598. 

177  Pancake  v.  Cauffman,  114  Pa.  113. 

178  Oberholtzer's  Appeal,  124  Pa.  583. 

179  Sturtevant's  Appeal,  34  Pa.  149;  Ladley  v.  Creighton,  70  Pa.  490. 

180  Act  28  March,  1820,  7  Sm.  L.  303,  I  Purd.  §158,  p.  1181. 

181  Souder  v.  Morrow,  33  Pa.  83. 

182  Act  28  March,  1820,  i  Purd.  §158,  p.  1181. 

183  Magaw  V.  Garrett,  25  Pa.  319;  Claason's  Appeal,  22  Pa.  359;  Doo- 
little  v.  Beary,  2  Phila.  354. 
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priority  of  lien  over  the  judgment,  though  binding  on  the  parties, 
is  not  so  on  an  assignee  of  the  judgment,  without  actual  notice  of 
the  agreement.^**  Four  mortgages  of  the  same  premises  were 
executed  for  the  same  amount,  recorded  of  the  same  day,  and 
each  accompanied  by  a  bond;  they  were  for  portions  of  the  pur- 
chase-money of  the  land  mortgaged,  and  were  payable  at  intervals 
of  one  year ;  before  either  was  due,  the  mortgage  first  to  become 
due  was  assigned,  and  shortly  afterwards,  the  other  three  mort- 
gages were  assigned  to  another  person;  the  premises  were  sold 
under  a  judgment  upon  the  first  bond,  for  a  sum  insufficient 
to  pay  all  the  bonds;  and  it  was  held,  they  were  payable  pro 
rata."" 

A  mortgage,  though  executed  without  consideration  and  re- 
tained by  the  mortgagor  is  a  valid  lien,  if  duly  recorded,  as  against 
a  subsequent  purchaser  from  the  time  it  is  negotiated  to  a  bona 
fide  holder  for  value,  though  the  assignment  to  the  latter  be  not 
recorded.^*®  But  the  rule, — that  if  an  assignee  of  a  fund  in  the 
hands  of  a  third  person  fails  to  give  the  third  person  notice  of 
the  assignment,  a  subsequent  assignee,  without  notice  of  the 
former  assignment  will,  by  giving  notice  of  his  assignment,  ac- 
quire priority,^'^ — does  not  apply  to  the  case  of  several  successive 
unrecorded  equitable  mortgages  of  an  equitable  title  to  realty.^'^ 
A  building  association  mortgage  was  executed  and  recorded  but 
no  money  was  loaned.  Another  association  loaned  money  on  the 
same  property,  the  mortgage  reciting  that  it  was  given  in  place  of 
the  other  mortgage.  Subsequently  the  first  mortgage  was  taken 
as  security,  nevertheless  the  second  mortgage  had  priority.^*^  An 
absolute  conveyance  which  was  recorded  was  accompanied  by  an 
unrecorded  declaration  of  trust  acknowledging  that  the  money 

184  Hendrickson's  Appeal,  24  Pa.  363. 

185  Perry's  Appeal,  22  Pa.  44.  Where  fractional  parts  of  the  mort- 
gage debt  are  successively  assigned  to  different  persons,  if  the  proceeds 
of  the  mortgaged  premises  be  insufficient  to  satisfy  them  all,  they  are 
payable  pro  rata.  And  parol  evidence,  that,  at  the  time  of  assigning  one 
of  the  several  bonds  secured  by  the  mortgage,  the  mortgagor  agreed  that 
it  should  be  entitled  to  priority  of  payment  over  the  other  mortgage 
bonds,  is  inadmissible  to  vary  the  legal  effect  of  the  assignment.  Han- 
cock's Appeal,  34  Pa.  155. 

186  Johnson  v.  McCurdy,  83  Pa.  282. 

187  Phillip's  Estate,  205  Pa.  515 

188  Girard  Trust  Co.  v.  Tobias,  13  Dist.  517. 

189  Security  B.  &  L.  Association  v.  Ambrose,  187  Pa.  178.  , 
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to  be  paid  by  the  grantee  to  the  grantor  was  the  proper  money  of 
the  grantor's  creditors.  It  was  held  that  the  deed  and  declaration 
did  not  constitute  a  mortgage  and  the  deed  was  not  to  be  post- 
poned to  a  subsequent  judgment  creditor  of  the  grantor.^*" 

19.    Purchase  money  mortgage,  (j) 

A  mortgage  to  secure  purchase-money  is  peculiarly  privileged, 
for  the  mortgagee  is  allowed  by  law,^°*  sixty  days  in  which  to 
place  it  upon  record,  and  if  this  be  done  within  the  time  lim- 
ited, the  mortgage  retains  its  priority  over  Hens  against  the  ven- 
dee, which  have  attached  between  the  execution  and  the  record- 
ing of  such  mortgage.^"^  But  a  mortgage  for  purchase-money, 
not  recorded  within  sixty  days,  takes  effect  only  from  its  record- 
ing, and  is  cut  out  by  a  prior  judgment  against  the  vendee  under 
articles,  before  deed  delivered.^'^  It  should  appear  that  a  mort- 
gage was  given  for  purchase-money,  either  from  the  mortgage 
itself,  or  otherwise,  in  order  to  entitle  such  mortgage  to  the  bene- 
fit of  the  exception  in  its  favor.^^*  A  mortgage  for  the  residue 
of  the  purchase-money  of  land,  executed  at  the  time  of  the  deliv- 
ery of  a  conveyance  of  the  legal  title,  and  duly  recorded,  has 
priority  of  lien  on  the  land  conveyed,  over  judgments  against  the 
vendee,  entered  after  the  purchase  of  the  land  and  before  the 
conveyance ;  and  therefore,  a  sale  under  a  judgment  entered  sub- 
sequently to  the  mortgage  does  not  divest  its  lien.^'^  By  direction 
of  an  agent  of  the  vendor,  two  mortgages  were  made,  dated  the 
same  day  as  the  conveyance^one  to  the  vendor,  the  other  to  a 
third  person — ^but  the  latter  was  first  of  record  by  some  hours; 
and  it  was  held,  that  though  both  mortgages  were  actually  for 
portions  of  the  purchase-money,  yet,  that  made  to  the  third  per- 
son could  not  retain  that  character,  except  as  between  the  original 
parties  to  the  transaction,  or  persons  claiming  under  them,  with 
notice  of  the  real  nature  thereof ;  but  as  the  vendee  was  still  the 

j     6  Vale  16974. 

190  Prick's  Appeal,  87  Pa.  327. 

191  Act  28  March,  1820,  i  Purd.  §158,  p.  1181. 

192  Foster's  Appeal,  3  Pa.  79;  Bratton's  Appeal,  8  Pa.  164. 

193  Foster's  Appeal,  3  Pa.  79. 

194  Hillary  v.  Parvin,  2  Phila.  346. 

IP5  Cake's  Appeal,  23  Pa.  186.  The  mortgagee  may  waive  his  rights 
as  the  holder  of  a  purchase  money  mortgage,  which  places  it  on  the  foot- 
ing of  an  ordinary  mortgage,  as  to  lien.  Henning  v.  Fry,  23  Pitts.  L.  J. 
125. 
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holder  of  the  mortgage  in  his  name,  he  must  be  taken  to  have 
notice,  through  his  agent,  of  the  nature  of  the  other  mortgage, 
and  could  claim  no  priority  for  his  own  mortgage — they  stood 
alike,  being  both  recorded  on  the  same  day.^°* 

A  purchase-money  mortgage  need  not  be  in  the  names  of  the 
vendor  and  vendee  in  order  to  convey  record  notice>®^  Nor  is  the 
lien  of  a  purchase-money  mortgage  affected  by  the  omission  of  any 
notice  of  it  in  the  deed  of  conveyance.^*'  The  execution  of  such  a 
deed  and  mortgage  need  not  be  simultaneous  to  give  the  latter  prior- 
ity, and  will  precede  a  mortgage  dated  one  day  before,  though  it  was 
dated  three  days  after  the  deed,  but  entered  within  sixty  days.^°* 
Indeed,  the  date  of  the  mortgage  appearing  on  the  registry  is  not 
to  be  conclusively  taken  to  be  the  date  or  time  of  its  execution, 
and  parol  evidence  is  admissible  to  show  that  in  fact  it  was  subse- 
quently executed  and  delivered.^""  Again,  if  a  mortgage  is  in 
fact  a  purchase-money  mortgage  it  will  be  so  regarded  although 
there  is  nothing  on  its  face  to  indicate,  this  character. ^"^  And 
while  a  mere  recital  that  an  instrument  is  given  to  secure  pur- 
chase-money is  not  conclusive  that  it  possesses  this  character,  it 
may  be  sufficient  notice  to  make  inquiry  a  duty.^*"^  The  mortgage 
need  not  show  on  its  face  how  much  is  for  purchase-money  and 
how  much  for  debt.^°'  And  in  a  sci.  fa.  on  a  mortgage  against  a 
purchaser  at  sheriff's  sale  evidence  of  the  real  character  of  the 
mortgage  is  admissible  regardless  of  the  question  whether  that 
fact  would  of  itself  be  sufficient  to  charge  a  purchaser  at  sheriff's 
sale  under  a  mortgage  apparently  prior  in  lien  with  notice.^"* 

ig6  Hillary  v.  Parvin,  2  Phila.  346.  Although  it  does  not  appear  in  the 
opinion  of  the  court,  it  is  evident,  that  both  mortgages  were  recorded 
within  the  sixty  days,  otherwise,  they  would  have  had  priority  from  the 
date  of  recording.  And  see  Dungan  v.  American  Life  Insurance  and 
Trust  Co.,  52  Pa.  253. 

197  Jeanes  v.  Hizer,  186  Pa.  523;  Albright  v.  Lafayette  B.  &  S.  Asso- 
ciation, 102  Pa.  411. 

198  Eldridge  v.  Christy,  4  Phila.  102;  Specker's  Estate,  i  Kulp  17. 
igg    Lafayette  B.  &  L.  Association  v.  Erb,  8  At.  62. 

200  Parke  v.  Neeley,  90  Pa.  52;  Cake's  Appeal,  23  Pa.  186. 

201  Commonwealth  Title  Ins.  &  Trust  Co.  v.  Ellis,  192  Pa.  321; 
Farabee  v.  McKerrihan,  172  Pa.  234;  City  Bank's  Appeal,  91  Pa.  163;  Erb 
V.  Meyers,  18  W.  N.  C.  197. 

202  Jeanes  v.  Hizer,  186  Pa.  523. 

203  Reed  v.  Kimble,  i  Del.  461. 

204  Woodrow  v.  Blythe,  4  Penny.  196. 
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The  true  test  of  a  purchase-money  mortage  is  not  whether  it  is 
given  to  the  vendor,  but  whether  the  sum  secured  is  to  be  used 
as  purchase-money.^"'  If  a  married  woman  accepts,  through  her 
husband  acting  as  her  agent,  a  purchase-money  mortgage  contain- 
ing a  covenant  waiving  the  priority  of  the  mortgage  lien  in  favor 
of  another  mortgage  executed  on  the  same  day  by  the  purchaser, 
she  is  bound  by  the  waiver.^"* 

"Merely  stating,"  says  Chief  Justice  Sterrett,'""  "that  an  instru- 
ment is  given  to  secure  purchase-money  will  not  give  it  priority 
if  in  fact  the  money  has  been  advanced  by  a  stranger."^"^  Nor 
is  the  acknowledgment  of  receipt  of  the  purchase-money  con- 
clusive.^"* The  same  is  true  as  to  the  dating  of  an  instrument, 
while  such  recitals  are  not  conclusive,  they  amount  to  such  notice 
as  makes  inquiry  a  duty.^^° 

In  an  action  on  a  purchase-money  mortgage  the  mortgagor  can 
make  defense  that  the  nature  of  the  ground  was  mirespre- 
sented,^^^  was  artificial  for  example  and  not  natural,  whereby  he 
lost  heavily  in  building  thereon,^^^  and  that  the  value  had  been 
falsely  stated.^^'  The  defendant  vendee  may  also  set  up  a  failure 
of  title  of  his  grantor  in  part  or  in  whole.^^*  He  may  also  set  off 
damages  arising  from  a  breach  of  warranty  of  title  as  to  a  por- 
tion of  the  land.^^'  But  if  he  has  remained  in  possession  in  esti- 
mating the  damages  he  is  not  entitled  to  interest  thereon,  although 
a  judgment  in  ejectment  has  been  recovered  against  him.^^°    The 


205  Commonwealth  Title  Ins.  &  Trust  Co.  v.  Ellis,  192  Pa.  321  and 

329- 

206  Thomas  v.  Equitable  B.  &  L.  Association,  215  Pa.  259. 

207  Jeannes  v.  Hizer,  186  Pa.  523,  526;  Albright  v.  Lafayette  B.  &  S. 
Association,  102  Pa.  411. 

208  Nottes'   Appeal,  45    Pa.   361 ;    Dungan  v.   American   Life  Ins.   & 
Trust  Co.,  52  Pa.  253. 

209  Watson  V.  Blaine,  12  S.  &  R.  136 ;  Hamilton  v.  McGuire,  3  S.  &  R. 
355 ;  Nichols  v.  Nichols,  133  Pa.  438,  455. 

210  Jordan  v.  Cooper,  3  S.  &  R.  564,  580. 

211  Rice  V.  Olin,  79  Pa.  391. 

212  McNeile  v.  Cridland,  168  Pa.  16. 

213  Bower  v.  Fenn,  90  Pa.  359 ;  Wilson  v.  Ott,  173  Pa.  353 ;  Johnson's 
Appeal,  114  Pa.  132- 

214  Comegys  v.  Davidson,  154  Pa.  534.     See  178  Pa.  257  for  refer- 
ences to  cases. 

215  Wacker  v.  Straub,  88  Pa.  32. 

216  Ibid. 
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vendee  may  also  set  up  the  existence  of  a  right  of  way  over  the 
land  not  communicated  to  him  and  not  plainly  existing.''^' 

20.  Date  of  record. 

Where  the  recorder  indorsed  "iSth  of  December,  1836,"  on 
the  mortgage,  as  the  time  of  its  being  left  for  record,  and  also 
made  an  entry  in  a  book  kept  by  him  for  that  purpose,  mention- 
ing the  date  of  the  mortgage,  the  parties,  and  dating  this  entry 
the  15th  of  December,  1836,  but  after  recording  it,  gave  a  certifi- 
cate on  the  back  of  the  mortgage,  stating  it  was  recorded  on  the 
15th  day  of  November,  1836,  it  was  held,  that  the  entry  in  the 
recorder's  book  must  be  considered,  the  true  date  of  the  instru- 
ment being  left  for  record,  that  the  certificate  was  of  no  avail 
against  it,  and  that  parol  evidence  was  not  admissible  to  vary  the 
time  mentioned  in  the  book,  where  it  tended  to  affect  the  right 
of  a  purchaser,  acquired  on  the  faith  of  the  entry  therein. 
Though  notice  to  an  agent  is  sufficient  in  law  to  affect  his  prin- 
cipal, yet  this  rule  does  not  apply,  where  the  same  person  who  is 
intrusted  by  a  holder  of  a  warrant  of  attorney  to  have  judgment 
entered  by  the  prothonotary,  is,  at  the  same  time,  intrusted  as  the 
agent  of  a  mortgagee  to  have  a  mortgage  recorded,  and  he,  with- 
out knowledge  of  the  holder  of  the  judgment,  withholds  the  war- 
rant from  the  prothonotary  for  one  day,  to  favor  the  mortgage,  by 
giving  priority  to  the  mortgage — such  conduct  is  a  fraud,  and 
the  mortgagee  can  receive  no  benefit  from  it.^^'  Where  a  mort- 
gage with  a  power  of  sale  was  recorded  after  the  entry  of  a  judg- 
ment against  the  mortgagor,  the  plaintiff  in  the  judgment,  who 
purchased  at  his  own  sheriff's  sale,  has  a  better  title  than  a  pur- 
chaser under  the  power ;  and  this,  it  seems,  even  though  he  had  no- 
tice of  the  mortgage,  before  his  judgment  was  entered.^^' 

21.  Discharge  of  Uen.(k) 

a.    Sheriff's,  judicial  and  orphans'  court  sale. 
Formerly,  where  land  subject  to  a  mortgage  was  sold  under  a 

k    6  Vale  17027. 

217.    Eby  V.  Elder,  122  Pa.  342 ;  Peck  v.  Jones,  70  Pa.  83. 

218  Musser  v.  Hyde,  2  W.  &  S.  314;  Brooke's  Appeal,  66  Pa.  127. 
The  lien  dates  from  the  time  of  depositing  the  mortgage  for  record,  and 
is  not  affected  by  any  delay  on  the  part  of  the  recorder,  in  recording  or 
indexing  it.    Wood's  Appeal,  82  Pa.  116. 

219  Hulings  V.  Guthrie,  4  Pa.  123. 
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judgment  entered  subsequently  to  the  recording  of  the  mortgage, 
or  under  a  subsequent  mortgage,  the  lien  of  the  prior  mortgage 
was  discharged.^^"  But  now,  the  lien  of  a  mortgage,  which  is 
prior  to  all  the  other  liens,  except  other  mortgages,  ground  rents, 
and  the  purchase-money  due  the  commonwealth,  will  not  be  de- 
stroyed, or  in  any  manner  affected,  by  a  sale  under  a  venditioni 
exponas,  or  under  a  levari  facias,  issued  upon  a  judgment  upon  a 
subsequent  mortgage. ''^^  Of  course,  if  there  be  a  lien  or  judg- 
ment, not  within  the  excepted  cases,  which  is  prior  to  the  mort- 
gage in  question,  then,  as  a  sale  on  a  lien  subsequent  to  such  mort- 
gage would  discharge  those  prior  liens,  it  would  also  discharge 
the  mortgage;  so,  a  pecuniary  legacy  charged  on  the  land,  if 
prior  to  a  mortgage,  is  such  a  prior  lien  as  will  operate  to  pass 
lands,  sold  under  a  lien  subsequent  to  the  mortgage,  discharged 
of  the  lien  of  the  mortgage.^"^  So,  also,  where  one  has  pur- 
chased, under  proceedings  in  partition,  lands  upon  which  one- 
third  of  the  purchase-money  is  charged,  the  interest  to  be  paid  to 
the  widow  during  her  life,  and  at  her  death,  the  principal  to  the 
heirs  of  her  husband,  and  the  lands  are  sold  under  a  judgment 
against  the  purchaser,  the  charge  in  favor  of  the  widow  and  heirs 
will  operate  to  discharge  the  lien  of  a  mortgage  given  by  such 
purchaser.^"' 

This  subject  was  fully  considered  in  the  second  volume.^''*  It 
may  be  added  that  the  lien  of  a  mortgage  is  not  preserved  by  the 
Act  of  1867^^"  where  a  lien  for  taxes  existed  prior  to  the  record- 
ing of  the  mortgage  and  the  premises  are  sold  under  a  subsequent 
judgment,  for  that  act  only  applies  where  the  lien  of  taxes  ac- 
crues after  that  of  the  mortgage,  but  has  by  law  no  priority  over 
it.^^'  On  the  other  hand  on  a  sci.  fa.  sur  mortgage  which  was  a 
Hen  on  several  properties,  the  prothonotary  by  mistake  omitted 


220  Keen  v.  Swaine,  3  Yeates  561 ;  Willard  v.  Morris,  I  P.  &  W.  480 
Willard  v.  Norris,  2  R.  56;  Presbyterian  Congregation  v.  Wallace,  3  Pa. 
109;  Stewartson  v.  Watts,  8  W.  392;  Mode's  Appeal,  6  W.  &  S.  280 
Clarke  v.  Stanley,  10  Pa.  472;  West  Branch  Bank  v.  Chester,  11  Pa.  282, 

221  Act  6  April,  1830,  P.  L.  293,  i  Purd.  §167,  p.  1183;  Bratton's  Ap 
peal,  8  Pa.  164. 

222  Tower's  Appropriation,  g  W.  &  S.  103. 

223  Kurtz's  Appeal,  26  Pa.  465. 

224  Chap.  29,  §313,  Vol.  2,  p.  1804. 

225  Act  March  23,  P.  L.  43,  4  Purd.  §44,  p.  4032. 

226  Fisher  v.  Connard,  100  Pa.  63. 
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one  of  them.  The  judgment  and  sale  of  the  rest  did  not  discharge 
the  lien  of  the  mortgage  on  the  one  omitted  and  give  priority  to  a 
subsequent  judgment  creditor. ^""^  Likewise  a  mortgage  given  to 
executors  to  secure  the  widow's  interest  in  the  personal  estate 
bequeathed  to  her  for  life  will  inure  to  her  benefit  on  the  sale  of 
the  mortgaged  premises  to  the  extent  to  which  the  mortgagors  are 
then  in  default.^^'  Likewise  a  coal  lease  mortgage  in  some  coun- 
ties is  not  discharged  by  a  sheriff's  sale  under  execution  on  a 
judgment  for  subsequent  claims  of  labor.^^* 

The  franchises  and  property  of  a  corporation  were  sold  under 
an  execution  subject  to  a  mortgage  given  to  secure  an  issue  of 
bonds  and  afterward  it  was  reorganized  under  the  same  name. 
A  second  sale  under  judgment  subsequently  obtained  against  the 
original  corporation  did  not  divest  the  lien  of  the  mortgfage.^^" 

The  service  Act  of  1901  does  not  widen  the  scope  of  the  remedy 
by  sci.  fa.  to  enforce  a  mortgage  debt.^'^  If  two  writs  of  sci.  fa. 
are  issued  on  a  mortgage  and  a  return  of  "non  est"  is  made  to  the 
first,  and  of  "nihil  habet"  to  the  second  the  irregularity  of  the  re- 
turn to  the  first  will  not  render  void  the  judgment  entered  on  the 
second  writ,  but  only  voidable  by  the  defendant  if  he  acts  within 
a  reasonable  time.-'^  An  irregular  return  of  "non  est"  to  a  sci.  fa. 
sur  mortgage  may  be  amended  on  motion.^" 

The  entering  of  a  judgment  for  the  debt  secured  by  the  mort- 
gage, though  prior  to  the  recording  of  the  mortgage,  does  not 
cause  its  lien  to  be  discharged  by  a  sheriff's  sale  of  the  mort- 
gaged premises,  under  another  lien  subsequent  to  both.^'*  Where 
a  mortgage  is  recorded  and  a  judgment  entered  on  the  same  dav. 
the  mortgage  is  not  prior  to  all  other  liens,  and  will  be  discharged 
by  a  sale  of  the  land  under  a  subsequent  judgment  f^"  so,  where 
there  is  on  record  a  judgment  equal  in  point  of  age  to  the  mort- 
gage, and  there  is  no  proof  that  a  purchaser  at  a  sheriff's  sale, 

227  Miller's  Appeal,  2  Penny.  72. 

228  Hamilton's  Estate,  13  Phila.  200. 

229  First  National  Bank  of  Mahanoy  City  v.  Shafer,  149  Pa.  236. 

230  Reynolds  v.  Cridge,  i  Dist.  693. 

231  Excelsior  Saving  Fund  v.  Cochran,  220  Pa.  634.     See  Chap.  7.  §41, 
Vol.  I,  p.  274;  also  Gelston  v.  Donnon,  44  Super.  Ct.  280,  285. 

232  Brundred  v.  Egbert,  164  Pa.  6x5. 

233  Ibid. 

234  Act  April  16,  184s,  §5,  4  Purd.  §172,  p.  1184;  Commonwealth  v. 
Wilson,  34  Pa.  63;  Cross  v.  Stahlman,  43  Pa.  129. 

23s    Magaw  V.  Garrett,  25  Pa.  319. 
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under  a  subsequent  judgment,  had  notice  that  the  prior  judgment 
was  wholly  paid,  he  will  take  the  land  divested  of  the  lien  of  the 
mortgage.=»«  Land  may  be  sold  subject  to  a  mortgage,  although 
it  be  not  the  first  incumbrance,  if  it  be  so  understood  and  agreed 
to  by  the  purchaser  at  the  sheriff's  sale;"'  but  where  one  be- 
comes purchaser  of  land  at  a  sheriff's  sale,  under  the  erroneous 
belief  that  the  lien  of  a  mortgage  will  be  discharged  by  the  sale, 
and  the  mistake  is  discovered  before  the  deed  is  acknowledged, 
the  court  can  grant  relief  by  setting  aside  the  sale.^^' 

The  lien  of  a  mortgage  will  be  discharged  by  a  sheriff's  sale, 
under  a  judgment  obtained  in  proceedings  on  the  mortgage  it- 
self, or  on  a  bond  accompanying  it,'"^  or  under  a  judgment  for 
interest  due  on  the  mortgage.^*"  But  if  the  land  be  sold  to  the 
mortgagee,  on  a  judgment  upon  a  bond  accompanying  the  mort- 
gage, for  a  sum  less  than  the  amount  secured  thereby,  this  is  not 
such  an  extinguishment  of  the  debt,  as  will  enable  the  mortgagor 
to  coerce  the  entry  of  satisfaction  upon  the  mortgage,  or  to  main- 
tain an  action  for  a  refusal  to  do  so;  even  if  the  debt  were  ex- 
tinguished by  such  sale,  the  mortgagor  could  not  maintain  such 
action,  because  he  had  ceased  to  be  interested  in  the  mortgaged 
premises.^"  A  mortgage,  however,  which  is  a  first  lien,  is  not 
discharged  by  proceedings  under  a  subsequent  lien ;  hence  a  mort- 
gage for  the  balance  of  purchase-money,  executed  at  the  time 
of  the  conveyance,  and  duly  recorded,  is  not  discharged  by  a  sale 
under  a  judgment  against  the  vendee  by  articles  of  agreement, 
which  judgment  was  obtained  before  the  conveyance  was  exe- 
cuted ;^*^  so,  the  lien  of  a  mortgage  is  not  discharged  by  a  sale  un- 
der a  judgment  for  taxes  assessed  subsequently  to  the  mort- 
gage.=« 

236  Ibid. 

237  Tower's  Appropriation,  g  W.  &  S.  103;  Towers  v.  Tuscarora 
Academy,  8  Pa.  297 ;  Zeigler's  Appeal,  35  Pa.  173 ;  Crooks  v.  Douglass,  56 
Pa.  si;  Ashmead  v.  McCarthur,  67  Pa.  326;  Jermon  v.  Lyon,  81  Pa.  107. 

238  Cummings'  Appeal,  23  Pa,  509. 

239  McGrew  v.  McLanahan,  i  P.  &  W.  44;  Pierce  v.  Potter,  7  W.  475; 
Berger  v.  Hiester,  6  Wh.  210;  Ridgway  v.  Longaker,  18  Pa.  215. 

240  West  Branch  Bank  v.  Chester,  11  Pa.  282;  Hartz  v.  Woods,  8  Pa. 
471 ;  Clarke  v.  Stanley,  10  Pa.  472. 

241  Pierce  v.  Potter,  7  W.  475.    See  Blim  v.  Wilson,  5  Phila.  78. 

242  Cake's  Appeal,  23  Pa.  186. 

243  Perry  v.  Brinton,  13  Pa.  202. 
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Joint  owners  of  a  mortgage,  having  equal  right  to  manage  the 
same  for  the  advantage  of  their  respective  interests,  are  answer- 
able to  each  other  for  nothing  but  positive  malfeasance.  At  a 
sheriff's  sale  of  the  mortgaged  premises,  upon  a  judgment  and 
execution  upon  one  of  the  bonds,  the  holder  of  another  of  the 
bonds  gave  notice  of  his  claim,  and  that  he  would  sue  the  pur- 
chaser upon  the  mortgage,  in  consequence  of  which,  the  land  was 
sold,  for  a  tenth  of  its  real  value,  to  the  plaintiff  in  the  execution. 
The  party  who  gave  this  notice,  subsequently  discovering  that  the 
sheriff's  sale  divested  the  lien  of  the  mortgage,  purchased  the  title 
of  the  sheriff's  vendee,  and  an  action  being  afterwards  brought  on 
the  mortgage,  by  a  third  bondholder,  with  notice  to  the  party  so 
purchasing,  as  terre-tenant,  it  was  held,  that  he  was  not  estopped 
by  his  previous  acts,  from  asserting  the  legal  effect  of  the  sheriff's 
sale  in  divesting  the  lien  of  the  mortgage.''** 

By  the  Act  of  1901"*^  a  judicial  sale  of  the  property  liened 
shall  not  discharge  the  lien  of  any  other  tax  or  municipal  claim 
than  that  upon  which  such  sale  is  had,  except  to  the  extent  that 
the  proceeds  realized  are  sufficient  for  its  payments,  after  paying 
the  costs  and  expenses  of  the  sale  and  of  the  writ  upon  which  it 
v/as  made.  Mortgages,  ground  rents  and  other  charges  on,  or 
estates  in  the  property,  which  were  recorded  or  created  where  re- 
cording is  not  required,  before  any  tax  other  than  for  the  current 
year  accrued,  or  before  the  actual  doing  of  the  work  in  front  of 
or  upon  the  particular  property  for  which  the  municipal  claim 
is  filed,  shall  not  be  disturbed  by  such  sale  unless  a  prior  lien  is 
discharged  thereby. 

A  sale  by  order  of  the  orphans'  court  for  the  payment  of  debts 
of  a  decedent  would  formerly  discharge  a  mortgage  on  the  land 
sold,^**  it  is  now  otherwise  by  the  Acts  of  1867''*''  and  1901.^** 
But  an  application  may  be  made  to  the  orphans'  court  for  an 
order  or  decree  of  the  sale  of  real  estate  by  an  executor  or  ad- 
ministrator for  the  purpose  of  paying  the  decedent's  debts.  In 
such  a  case  the  court  may  decree  its  sale  discharged  from  the  lien 

244    Cronister  v.  Weise,  8  W.  215. 

24s    June  4,  §32,  P.  L.  37S,  3  Purd.  §55,  p.  2647. 

246  Moore  v.  Shultz,  13  Pa.  98;  Cadmus  v.  Jackson,  52  Pa.  295. 

247  Act  March  23,  §3,  P.  L.  44- 

248  Amended  May  8,  igoi,  P.  L.  141.  i  Purd.  §174,  p.  1184.  See  Chap. 
29.  §313,  Vol.  2,  p.  1793. 


2548        Common  Law  Practice  in  Pennsylvania. 

of  a  mortgage  if  the  holder  by  a  writing  filed  in  the  court  con- 
sents to  the  sale.^*' 

b.  Effect  of  agreements. 

The  parties  to  a  mortgage,  as  between  themselves  may,  by 
agreement,  continue  the  lien  notwithstanding  payment  in  full  has 
been  made  by  the  debtor.""  After  such  payment,  if  future  ad- 
vances are  made,  even  in  excess  of  the  original  loan  for  which  the 
mortgage  was  given,  subsequent  creditors  with  notice  of  the 
agreement  are  thereby  bound.'*^ 

c.  Acts  of  mortgagor. 

The  lien  may  be  discharged  by  the  acts  of  the  mortgagee ;  as, 
if  land,  on  which  there  is  a  mortgage  for  purchase-money,  be 
sold  under  proceedings  in  partition,  and  the  mortgagee  accept  his 
portion  of  the  proceeds  of  such  sale,  such  acceptance  is  a  dis- 
charge of  the  mortgage,  and  a  bar  to  any  claim  against  the  land 
by  assignees  of  the  balance  due  and  unpaid  on  the  mortgage 
bonds.^""  Under  this  head  is  also  to  be  considered  the  effect  of  a 
release  by  the  mortgagee.  Of  course,  a  release  of  the  whole  land, 
upon  payment  of  the  amount  secured  by  the  mortgage,  or  other 
valid  consideration,  will  discharge  the  lien  of  the  mortgage ;  and 
such  release  will  be  governed  by  the  general  rules  of  law  in  re- 
gard to  transactions  of  this  nature,  which  need  not  be  stated  here, 
as  they  do  not  appertain  peculiarly  to  our  subject.^^^  But  a  more 
difficult  question  arises,  where  the  mortgagor  has,  subsequently  to 
the  mortgage,  conveyed  the  premises  subject  to  it,  different 
-parties,  and  the  mortgagee  releases  one  of  such  tracts  from  the 
lien ;  and  especially,  when  other  incumbrances  have  attached  upon 
one  or  more  of  the  tracts,  in  the  hands  of  their  new  owners.  The 
Act  of  1882,  which  will  be  more  particularly  discussed  here- 
after,^'* provides  that  the  mortgagee  may  release  any  part  of  the 

249  Act  May  19,  1893,  §2,  P.  L.  no,  i  Purd.  §176,  p.  1185. 

250  Girard  Trust  Company  v.  Baird,  312  Pa.  41. 

251  Ibid. 

252  Baird  v.  Corwin,  17  Pa.  463. 

253  If  the  release  be  not  under  seal,  a  consideration  must  be  shown. 
Kennedy  v.  Ware,  i  Pa.  451 ;  Ackia  v.  Ackla,  6  Pa.  228. 

254  Act  2  April,  1822,  7  Sm.  L.  5SI,  I  Purd.  §177,  p.  1185;  Fleming  v- 
Tarry,  24  Pa.  47;  Horvitch  v.  Eaton,  51  Pa.  251,  255.    See  §^. 
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mortgaged  premises,  and  proceed  by  scire  facias  to  recover  the 
debt  out  of  the  remaining  part,  not  released;  and  the  defendant 
is,  by  the  same  act,  furnished  with  an  appropriate  plea.  This  act 
makes  no  provision  as  to  the  effect  of  the  release,  leaving  that  to 
be  decided  by  the  established  principles  of  law  and  equity,  ac- 
cording to  which  such  effect  must  depend  on  the  circumstances  of 
the  case. 

d.    Release  of  one  of  several  tracts. 

As  a  general  rule,  it  is  true,  that  a  release  of  one  of  several 
tracts  of  land,  from  the  lien  of  a  mortgage,  will  not  discharge  the 
rest  of  the  land,  either  entirely  or  pro  tanto;*^^  but  a  release  of 
part  of  the  land  is,  in  many  cases,  attended  with  risk,  from  the 
equities  of  the  intervening  terre-tenants.'"'^  "If  the  mortgagee 
has  notice  that  by  such  act  he  sacrifices  the  interest  of  a  subse- 
quent lien  creditor,  he  will  be  bound  to  withhold  his  hand,  or  if 
he  proceeds,  he  will  be  held  responsible  for  the  loss  incurred. 
He  may  have  this  knowledge  in  the  very  creation  of  the  mort- 
gage; as,  if  two  or  more,  severally  seised  of  land,  join  in  a  mort- 
gage, they  are  all  in  sequali  jure,  entitled  to  contribution  amongst 
themselves;  and  if  the  mortgagee  should  release  the  land  of  one 
from  the  mortgage,  leaving  the  whole  sum  to  be  levied  of  the  re- 
maining lands,  he  would  be  doing  an  act  of  injustice  of  which  he 
was  fully  conusant;  so,  where  the  mortgage  was  originally  by 
one,  and  a  purchaser  of  part  from  the  mortgagor  intervene,  and, 
before  releasing,  that  fact  is  known  to  the  mortgagee. ^°'  And 
this  is  the  principle  of  the  case  of  Stevens  v.  Cooper  ;'°^  where 
the  mortgagee  of  six  lots  released  four,  after  he  knew  that  a  third 
person  had  become  the  purchaser  of  one  of  the  other  two ;  it  was 
held  ratably  to  reduce  the  power  of  the  mortgagee  over  the  re- 
ass  Gulp  V.  Fisher,  I  W.  494;  Crawford  v.  Crawford,  2  W.  339;  Hor- 
vitch  c.  Eaton,  si  Super.  Ct.  251,  2SS;  IngersoU  v.  Sergeant,  i  Wh.  337; 
Quakertown  B.  &  L,.  Association  v.  Seever,  11  Phila.  532;  McIIvaine  v. 
Mutual  Assurance  Co.,  93  Pa.  30 ;  Snyder  v.  Crawford,  39  L.  I.  52.  Other- 
wise, as  to  a  rent  charge;  a  release  will  have  the  effect  to  apportion  the 
rent.    IngersoU  v.  Sergeant,  I  Wh.  337. 

256  See  the  opinion  of  Grier,  J.,  in  Mevey's  Appeal,  4  Pa.  80;  also, 
Shepherd's  Appeal,  2  Grant  402. 

257  See  Sir  William  Harbert's  Case,  3  Co.  11  b, 

258  I  Johns.  Ch.  430. 
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maining  lots,  because  it  deprived  the  owner  of  those  lots  of  their 
right  of  contribution,  as  against  the  lots  so  released."^^^ 

If  several  pieces  of  land  are  subject  to  a  common  incumbrance, 
and  are  aliened  successively,  they  are  liable  for  the  amount  of  the 
incumbrance  in  the  inverse  order  of  alienation.^*"  And  a  mort- 
gagee may  release  part  or  whole  of  the  mortgaged  premises  with- 
out inquiring  whether  a  junior  incumbrance  or  vendee  intervenes ; 
it  is  the  latter's  duty  to  give  him  notice.^"  But  where  a  mort- 
gagee with  knowledge  of  a  sale  and  conveyance  by  the  owner  of 
a  portion  of  the  mortgaged  premises  subsequently  releases  othet 
portions  of  the  land  he  cannot  levy  his  debt  out  of  the  portion  of 
the  land  first  sold.^'"  Where  a  mortgagee  after  a  conveyance  of 
the  mortgaged  premises  by  the  mortgagor  releases  from  the  lien 
of  the  mortgage  a  portion  of  the  premises  without  the  knowledge 
or  consent  of  the  mortgagor,  the  latter  is  released  from  any  loss 
to  the  mortgagee  resulting  from  a  deficiency  in  the  proceeds  of  a 
subsequent  sale  in  foreclosure  proceedings.^"^ 

A  mortgagee  who,  after  a  conveyance  of  the  mortgaged  prem- 
ises by  the  mortgagor,  releases  from  the  lien  of  the  mortgage  a 


259  Taylor  v.  Maris,  5  R.  51 ;  Sergeant,  J.  In  this  case,  it  was  held, 
that  the  holder  of  a  judgment,  a  lien  upon  land,  a  portion  of  which  wab 
covered  by  a  subsequent  mortgage,  does  not,  by  releasing  a  part  of  the 
land  bound  by  the  judgment,  impair  his  right  to  be  paid  out  of  the  re- 
mainder, including  the  portion  embraced  in  the  mortgagt  unles  the  mort- 
gagee has  distinctly  notified  him  of  his  mortgage,  before  the  release,  and 
cautioned  him  against  doing  an  act  by  which  the  mortgagee's  security 
might  be  diminished ;  and  the  recording  the  mortgage  was  not  such  notice. 
And  see  Quakertown  Building  and  Loan  Association  v.  Server,  33  L.  1. 
359  and  Horvitch  v.  Eaton,  51  Super.  Ct.  251,  255,  256.  So,  where  a  judg- 
ment was  entered  upon  the  mortgage  bond,  and  afterwards,  the  mortgagor 
aliened  to  A.,  who  stipulated,  as  part  of  the  consideration,  to  pay  the 
mortgage  debt,  and  the  mortgagor,  wishing  to  sell  other  land  bound  by 
the  judgment  entered  upon  the  mortgage  bond,  the  mortgagee  agreed  to 
enter  satisfaction  on  such  judgment,  and  to  take  A.'s  bond  for  the  same 
amount,  which  was  done;  and  A.  subsequently  made  a  general  assign- 
ment for  the  benefit  of  creditors ;  it  was  held,  that  the  mortgage  was  not 
invalidated  by  the  entry  of  satisfaction  on  the  bond,  under  such  circum- 
stances.   Morris  v.  Brady,  5  Wh.  541. 

260  Martin's  Appeal,  97  Pa.  85;  Paxton  v.  Harrier,  11  Pa.  312;  Mevey's 
Appeal,  4  Pa.  80;  Nailer  v.  Stanley,  10  S.  &  R.  450. 

261  Schrock  v.  Shriner,  no  Pa.  451. 

262  Turnker  v.  Flenniken,  164  Pa.  469. 

263  Meigs  v.  Tunnicliffe,  214  Pa.  495. 
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portion  of  the  premises  with  the  mortgagor's  knowledge  or  con- 
sent, is  released  from  any  loss  to  the  mortgagee  resulting  from 
a  deficiency  in  the  proceeds  by  a  subsequent  sale  in  foreclosure 
proceedings.^^* 

A  mortgagee,  who  has  released  one  vendee  of  the  mortgagor, 
for  a  valuable  consideration,  cannot  recover  against  a  prior  ven- 
dee of  another  tract,  as  between  whom  and  the  second  vendee, 
the  land  of  the  latter  was  primarily  liable  for  the  mortgage 
money. ^°^  This  case  turned  upon  the  doctrine  of  contribution 
among  successive  vendees  of  the  mortgagor.  The  rule  is,  that 
where  a  tract  of  land,  subject  to  a  single  mortgage,  has  been  sold 
by  the  mortgagor,  in  distinct  parcels,  to  several  vendees,  at  suc- 
cessive periods  of  time,  the  last  vendee  shall  be  primarily  liable 
to  the  payment  of  the  mortgage  on  the  whole  value  of  his  parcel ; 
and  the  parcels  previously  sold,  after  the  exhaustion  of  the  parcel 
last  sold,  become  liable  in  the  inverse  order  of  the  time  of  their 
gj^jg_266  gyj.  jjj  jjjg  ^,^gg  q£  geveral  sales,  at  different  times,  by 
the  sheriff,  of  property  subject  to  a  mortgage,  prior  to  the  judg- 
ment on  which  such  sales  are  made,  the  rule  of  contribution  to 
the  payment  of  the  mortgage  is  not  according  to  the  inverse  order, 
as  in  private  sales,  but  each  parcel  of  land  contributes  according 
to  its  value.''®^  Hence,  a  purchaser  at  sheriff's  sale,  of  one  of 
several  tracts  subject  to  a  mortgage,  who  has  paid  oif  the  whole 
mortgage,  and  taken  an  assignment  of  it,  may  enforce  contribu- 
tion, by  a  scire  facias  on  the  mortgage,  against  the  other  tracts 
which  remain  in  the  possession  of  the  mortgagor  or  his  repre- 
sentatives.^*^ 

e.    Kelease  of  bond  extinguishes  mortgage. 

A  bond  and  mortgage  taken  for  the  same  debt,  though  distinct 
securities,  possessing  dissimilar  attributes  they  are,  nevertheless, 

264  Meigs  V.  Tunnicliffe,  214  Pa.  495. 

265  Paxton  V.  Harrier,  11  Pa.  312. 

266  Nailer  v.  Stanley,  10  S.  &  R.  450;  Cowden's  Estate,  i  Pa.  267; 
Warren  v.  Sennett,  4  Pa.  114;  Flunck  v.  Replogle,  13  Pa.  405;  Lloyd  v. 
Galbraith,  32  Pa.  103 ;  Becker  v.  Kehr,  49  Pa.  223.  The  Act  of  1822  does 
not  affect  this  rule.  Meve/s  Appeal,  4  Pa.  80;  Mahanoy  City  Saving 
Fund,  V.  Bowman,  3  Leg.  Chron.  245. 

267  Donley  v.  Hays,  17  S.  &  R.  400 ;  Betz  v.  Heebner,  i  P.  &  W.  280 ; 
Mohler's  Appeal,  S  Pa.  418;  Carpenter  v.  Koons,  20  Pa.  222;  Perry's 
Appeal,  22  Pa.  43;  Hancock's  Appeal,  34  Pa.  155. 

268  Fisher  v.  Clyde,  i  W.  &  S.  544. 
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so  far  one  that  payment  of  either  discharges  both,  and  a  release 
or  extinguishment  of  either  without  actual  payment  is  a  dis- 
charge of  the  other  unless  the  parties  otherwise  intend.^'"  As  a 
mortgage,  considered  and  treated  merely  as  a  security  for  the 
payment  of  money  or  the  performance  of  some  other  act,  is 
simply  a  chose  in  action,  it  is  extinguishable  by  a  parol  release 
which  equity  will  execute  as  an  agreement  not  to  sue  or  by  turning 
the  mortgagee  into  a  trustee  for  the  mortgagor  provided  the  re- 
lease proceeds  on  a  sufficient  consideration.^'"  The  purchaser  of 
mortgaged  premises  delivered  money  enough  to  pay  the  mortgage 
to  his  agent  who  gave  a  check  for  the  proper  amount  to  the  agent 
of  the  mortgagee.  The  check  was  not  presented  for  several 
months,  meantime  the  purchaser's  agent  misappropriated  the 
money.  The  mortgage  was  held  to  be  paid.  A  bequest  by  a 
mortgagee  of  all  the  debts  owing  to  him  by  the  mortgagor  satis- 
fied the  mortgage.'''^ 

f.     Release  by  joint  owner  or  coexecutor. 

If  one  of  two  joint  owners  of  land  pays  off  a  mortgage  thereon, 
he  may  take  an  assignment  in  order  to  keep  it  alive  as  a  lien  with- 
out producing  a  merger."'^  By  such  an  assignment  the  presump- 
tion arises  that  he  intends  to  preserve  the  lien  and  not  merge  it 
with  the  fee.^^'  Likewise  a  cotenant  who  buys  an  outstanding 
mortgage  against  the  common  property  acquires  an  equitable 
lien  which  will  bar  presumption  of  payment.''^* 

Payment  to  a  coexecutor  alone  is  legally  efficacious  without  the 
consent  of  the  other.'''*  Where  the  amount  has  been  thus  paid 
if  he  wantonly  and  obstinately  refuses  to  join  in  an  entry  of  sat- 
isfaction on  the  record  he  is  liable  to  the  penalties  provided  by  the 
Act  of  1715."" 

269  Safe  Deposit  &  Trust  Co.  v.  Kelly,  159  Pa.  82;  Fleming  v.  Parry, 
24  Pa.  47;  Neal  v.  Dempster,  179  Pa.  569;  184  Pa.  182.    See  §38. 

270  Ackla  V.  Ackla,  6  Pa.  228;  Craft  v.  Webster,  4  R.  242;  Wentz  v. 
DeHaven,  i  S.  &  R.  312;  Whitehill  v.  Wilson,  3  P.  &  W.  405;  Gross  v. 
Reinhart,  I  L,eh.  71 

271  Kilpatrick  v.  Home  B.  &  L.  Association,  119  Pa.  30. 

272  Duncan  v.  Drury,  9  Pa.  332.    See  Saint  v.  Cornwall,  207  Pa.  270. 

273  Saint  V.  Cornwall,  207  Pa.  270. 

274  Hagan's  Estate,  50  Pitts.  L.  J.  49. 

275  Fesmire  v.  Shannon,  143  Pa.  201. 

276  Act  May  28,  i  Sm.  L.  95,  i  Purd.  §182,  p.  1186;  Crawford  v.  Simon, 
IS9  Pa.  585. 
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g.    Release  is  not  evidence  of  payment  of  debt. 

The  release  of  land  from  the  Hen  of  the  mortgage  is  not  evi- 
dence that  the  debt  is  paid.^'^  Nor  does  a  release,  under  the  terms 
of  a  trust  deed,  by  a  mortgagee  of  the  premises  defeat  the  mort- 
gagor's liability  for  the  debt.^'*  The  release  of  personal  liability 
on  a  note  secured  by  mortgage  does  not  extinguish  the  right  to 
enforce  the  mortgage,  for  the  lien  remains  until  the  debt  is  paid.^^^ 
The  holder  of  a  first  mortgage  on  land  sold  on  a  subsequent  lien 
may  waive  the  right  to  have  his  lien  preserved  and  consent  that 
the  sale  be  made  free  of  his  lien  f^°  but  the  holder  of  a  first  lien 
cannot  release  land  of  his  debtor  taken  in  execution  on  a  junior 
judgment,  and  preserve  his  lien  for  its  full  amount  against  other 
land  of  the  debtor  against  his  will.''°^  If  a  mortgagee  is  properly 
described  in  a  release,  a  misdescription  of  the  record  is  imma- 
terial.^^^ 

h.    Merger  of  mortgage  in  judgment. 

After  a  scire  facias  on  a  mortgage  has  ripened  into  a  judg- 
ment, the  mortgage  has  merged  in  it,  and  even  if  null  and  void  is 
no  longer  open  to  attack.^*^  Nevertheless  the  sale  of  the  mort- 
gaged premises  under  a  judgment  on  a  sci.  fa.  does  not  so  com- 
pletely extinguish  the  judgment  against  the  mortgagor  as  to  re- 
lease his  sureties  from  their  obligation  on  the  appeal  bond  given 
in  the  action.  Consequently  if  the  plaintiff  in  a  sci.  fa.  sur  mort- 
gage on  dismissal  of  an  appeal  from  the  judgment  should  sell  the 
mortgaged  premises,  he  could  proceed  for  the  deficiency  against 
the  sureties  on  the  appeal  bond.''** 

A  mortgage  is  extinguished  by  the  vesting  of  the  fee  to  the 
real  estate  and  title  in  the  same  person,^'^  nor  will  the  merger  be 

277  Peter's  Appeal,  4  At.  727. 

278  Robins  v.  Mayer,  191  Pa.  163. 

279  Kimberly's  Appeal,  7  At.  75. 

280  McFadden's  Assigned  Estate,  191  Pa.  624. 

281  Fisher  v.  Stewart,  191  Pa.  323. 

282  Commonwealth  v.  Wilmington  &  Northern  R.  Co.,  17  At.  5. 

283  Murray  v.  Weigle,  118  Pa.  159;  Hartman  v.  Ogborn,  54  Pa.  120; 
Shyrock  v.  Buckman,  121  Pa.  248;  Michaelis  v.  Brawley,  109  Pa.  7. 

284  Commonwealth  v.  Cummings,  11  Dist.  355. 

28s    Cooley's  Appeal,  i  Grant  401;  Frick  v.  Overholt,  3  C.  C.  538; 
Sellers  v.  Montgomery,  2  Dist.  551. 
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prevented  if  the  mortgage  is  vested  in  trustees.^*^  But  if  by  in- 
tention or  agreement  the  mortgage  lien  should  be  preserved,  the 
law  will  preserve  it.  And  the  same  rule  applies  to  a  mortgagee 
where  his  interest  would  thereby  be  conserved.^*' 

A  ground  rent  does  not  merge  by  the  purchase  of  land  out  of 
which  it  issued  by  the  owner  of  the  rent  where  there  is  an  inter- 
vening estate  in,  or  charge  on,  the  land  held  by  a  third  party,  a 
stranger  to  the  title  to  the  fee,  but  this  rule  does  not  apply  to  a  se- 
cret trust  or  equity  of  which  a  subsequent  purchaser  has  no  no- 
tice.^*«  Nor  does  the  sale  by  the  sheriff  of  land  subject  to  ground 
rents  prevent  the  subsequent  merger  of  the  ground  rents  where 
the  purchaser  is  the  owner  of  them.'''* 

i.    Effect  of  assigrnment. 

After  judgment  had  been  obtained,  the  defendant  made  an  as- 
signment in  trust  for  his  creditors,  preferring,  among  others,  a 
mortgagee  of  his  lands,  for  a  debt  not  secured  by  the  mortgage, 
and  then  in  trust  for  such  of  his  creditors  as  should  release  him 
within  sixty  days;  the  mortgagee  executed  a  general  release, 
which  was  held  to  release  the  mortgage,  and  to  entitle  the  judg- 
ment to  be  first  paid  out  of  the  proceeds  of  the  land.^*"  But  the 
act  of  the  mortgagee  in  surrendering  certain  single  bills  secured 
by  the  mortgage,  and  accepting  judgment  notes  in  substitution 
for  them,  cannot  be  treated  as  a  satisfaction  of  the  mortgage  pro 
tanto,  by  a  subsequent  judgment  creditor,  who  lent  his  money, 
perhaps,  on  a  supposition  that  the  cancelled  notes  were  paid,  and 
bought  in  the  premises,  but  with  actual  notice;  such  judgment 
creditor  is  bound  by  the  transaction,  as  the  original  parties  were ; 
for  a  judgment  creditor  is  not  a  purchaser  of  an  interest  in  his 
debtor's  land.^°^  As  a  mortgage  is  merely  a  security  for  the  pay- 
ment of  money,  or  for  the  performance  of  some  other  act,  it  is 
simply  a  chose  in  action,  extinguishable  by  a  parol  release,  which 

286  Sellers  v.  Montgomery,  2  Dist.  551.  See  Hatz's  Appeal,  40  Pa. 
209. 

287  Carrow  v.  Headley,  155  Pa.  96;  Bryar's  Appeal,  iii  Pa.  81;  Pease 
V.  Doone,  33  Super.  Ct.  6;  Duncan  v.  Drury,  9  Pa.  332;  Moore  v.  Har- 
risburg  Bank,  8  W.  138;  Helmbold  v.  Mau,  4  Wh.  410 

288  Frank  v.  Guarantee  &  Safe  Dep.  Co.,  210  Pa.  40. 

289  Ibid. 

290  Matlack's  Appeal,  7  W.  &  S.  79. 

291  Cover  V.  Black,  i  Pa.  493. 
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equity  will  execute  as  an  agreement  not  to  sue,  or  by  turning  the 
mortgagee  into  a  trustee  for  the  mortgagor;  provided  it  proceed 
upon  a  sufficient  consideration.^^^ 

j.    Discharge  by  petition  and  decree  of  court. 

Again,  a  mortgagor  who  has  parted  with  his  title  may  pay  or 
tender  payment  after  the  maturity  of  his  mortgage.  And  if  the 
mortgagee  refuses  to  accept  payment,  the  mortgagor  may  petition 
to  the  court  that  on  the  payment  of  the  debt,  interest  and  costs, 
he  be  released  from  his  obligations.  The  court  may  make  a  de- 
cree to  this  effect  releasing  the  mortgagee  and  also  his  land  from 
the  lien.  The  prothonotary  of  the  court  in  which  the  judgment 
is  entered  shall  make  a  note  of  the  entry  of  the  order  or  decree 
on  the  margin  of  the  judgment  index  opposite  the  name  of  the 
defendant,  and  shall  also  at  the  request  of  any  party  of  interest 
certify  the  order  or  decree  to  the  recorder  of  deeds  of  the  proper 
county  who  shall  record  it  in  his  office  and  note  the  same  on  the 
margin  of  the  mortgage.^°' 

Another  statute'^'*  provides  that  a  mortgagor  may  pay  into 
court  the  amount  claimed,  have  satisfaction  entered  and  then  con- 
test the  claim  of  the  mortgagee.  He  has  the  right  to  thus  pay 
notwithstanding  the  pendency  of  a  scire  facias  at  any  time  before 
judgment  thereon,^"^  but  interest  and  all  costs  to  the  date  of  pay- 
ment must  be  paid,  nothing  less  will  satisfy  the  requirements  of 
the  act.2«« 

22.    Foreclosure.  (1) 

In  England,  a  mortgagee  has  three  remedies ;  he  may  have  an 
action  of  debt  on  the  bond  accompanying  the  mortgage,  eject- 
ment, and  bill  in  equity  to  foreclose,  which  answers  the  purpose 
of  a  sale,  because  after  a  foreclosure  of  the  equity  of  redemption, 
the  title  of  the  mortgagee  is  complete,  and  he  may  sell  or  keep 
the  property,  as  is  most  to  his  advantage.^*^  In  this  state,  the 
mortgagee  has  also  three  modes  of  procedure,  which  are  concur- 

1     6  Vale  i7og6. 

292  Ackla  V.  Ackla,  6  Pa.  228;  Anners  v.  Price,  2  Penn.  I,.  J.  347. 

293  Act  April  28th,  1903,  P.  L.  327,  I  Purd.  §§202-206,  p.  1192. 

294  Act  April  3,  1851,  §14,  P.  L.  871,  I  Purd.  §184,  p.  1187. 

295  Pennock  v.  Stewart,  104  Pa.  184. 

296  Ibid.;  Parker  v.  Rawle,  148  Pa.  208. 

297  Smith  V.  Shuler,  12  S.  &  R.  242. 
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rent  and  cumulative;  he  may  enforce  payment  upon  the  bond, 
which  usually  accompanies  the  mortgage,^'^  or  he  may  proceed 
by  way  of  ejectment,  to  recover  possession  of  the  mortgaged 
premises.  Ejectment  lies  upon  a  mortgage  payable  by  instal- 
ments, even  before  all  the  instalments  have  become  due.^*^  Noth- 
ing is  gained  by  a  recovery  in  ejectment  by  a  mortgagee,  but  the 
possession  of  the  premises,  which  may  be  retained  only  until  the 
amount  of  the  mortgage  debt,  with  interest,  &c.,  is  paid  f°'>  and 
it  would  be  erroneous  to  limit  the  right  of  the  mortgagor  to  re- 
deem to  one  year  f^  the  equity  of  redemption,  in  cases  of  recov- 
ery in  ejectment  by  the  mortgagee,  is  expressly  recognized  by  the 
Act  of  1705.  From  the  fact  that  there  was  no  court  of  equity  in 
this  state,  the  mortgagee  was  not  able  to  foreclose,=°^  and  was, 
therefore,  confined  to  his  ejectment  upon  the  mortgage;  a  very 

298  Act  April  28,  1887,  §§6-9,  P.  L.  73,  i  Purd.  §§257-260,  p.  1204.  But 
an  action  of  debt  will  not  lie  upon  the  mortgage  itself,  without  a  covenant 
or  express  covenant  to  pay  the  money.  And  it  is  not  usual,  in  Pennsyl- 
vania, though  it  is,  in  England,  for  mortgages  to  contain  such  covenant. 
Nor  is  the  recital,  in  the  usual  form,  of  a  bond,  to  secure  which  the  mort- 
gage was  given  sufficient  to  sustain  such  action.  Scott  v.  Fields.  7  W. 
360;  Fidelity  Co.  v.  Miller,  5  W.  N.  C.  191. 

299  Smith  V.  Shuler,  12  S.  &  R.  240;  Fluck  v.  Replogle,  13  Pa.  405; 
Martin  v.  Jackson,  27  Pa.  504. 

300  Colwell  v.  Hamilton,  10  W.  417. 

301  Bagley  v.  Wallace,  16  S.  &  R.  245. 

302  The  Act  23  March,  1877,  P.  L.  32,  2  Purd.  §32,  p.  1418,  confers 
upon  the  several  courts  of  common  pleas  all  the  powers  of  a  court  of 
chancery,  in  the  case  of  mortgages  of  the  property  and  franchises  of  any 
coal,  iron,  steel,  lumber  or  oil,  or  any  mining,  manufacturing  or  transpor- 
tation corporation,  where  such  property  or  franchises,  or  any  part  thereof, 
are  situate  or  exercisible  within  the  limits  of  the  commonwealth,  and  be- 
long to,  or  are  exercisible  by,  any  domestic  corporation,  or  any  foreign 
corporation,  under  the  laws  of  this  state.  The  Act  11  April,  1862,  P.  L. 
447,  was  more  comprehensive  in  its  terms ;  it  conferred  on  the  supreme 
court  chancery  powers  and  jurisdiction,  in  all  cases  of  mortgages  given 
by  corporations.  Under  it,  it  was  held,  that  where  a  railroad  company, 
part  of  whose  road  was  located  in  another  state,  mortgaged  the  whole 
road,  the  trustee,  being  within  the  jurisdiction,  might  be  decreed  to  sell 
whatever  interest  would  pass  by  the  terms  of  the  mortgage.  McElrath  v. 
Pittsburgh  and  Steubenville  Railroad  Co.,  55  Pa.  189;  McCurdy's  Ap- 
peal, 6s  Pa.  290.  And  that  the  bondholders  secured  thereby  need  not  be 
made  parties  to  the  bill  of  foreclosure.  McElrath  v.  Pittsburgh  and 
Steubenville  Railroad  Co.,  28  L.  I.  197.  And  see  Act  May  31,  1887,  P.  L. 
278,  4  Purd.  §187,  p.  3894,  as  to  the  title  of  the  purchaser  at  a  foreclosure 
sale. 
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inconvenient  remedy,  from  his  being  still  liable,  after  he  had  re- 
covered possession,  to  the  equity  of  redemption  of  the  mortgagor. 

Under  the  Act  of  1705,""  it  is  evident,  that  mortgages  are  put 
upon  quite  a  different  footing  from  similar  instruments  in  Eng- 
land, where  the  mortgagee  has  a  right  to  his  bill  of  foreclosure, 
as  soon  as  he  pleases  after  day  of  payment  past.  By  foreclosure, 
too,  the  land  is  absolutely  vested  in  the  mortgagee,  without  any 
possibility  of  recall;  it  ceases  to  be  a  pledge,  and  becomes,  to  all 
intents  and  purposes,  the  absolute  property  of  the  mortgagee. 
But  our  courts  of  law  have  no  power  to  foreclose  the  equity  of 
redemption,'"*  nor  to  impose  terms  upon  a  mortgagor  applying  to 
redeem;  nor,  indeed,  is  there  any  necessity  to  usurp  the  powers 
of  a  court  of  chancery  in  this  particular,  since  the  act  of  as- 
sembly precludes  all  occasion  for  such  interference,  by  expressly 
confining  the  remedy  of  the  mortgagee  to  the  recovery  of  the 
princpal  and  interest  due  upon  the  mortgage.  To  sum  up  the  dis- 
tinction in  a  few  words,  in  England,  the  mortgage  is  a  pledge 
which,  like  all  other  pledges,  is  forfeited  by  a  failure  to  redeem ; 
here,  the  mortgage  is  a  mere  security,  and,  as  in  case  of  other 
securities,  if  it  be  sold  for  a  sum  greater  than  the  amount  of  prin- 
cipal and  interest  due,  the  surplus  goes  to  the  debtor  or  his 
creditors. 

If  a  foreclosure  suit  is  brought  by  the  guardian  of  minor  chil- 
dren on  a  mortgage  made  payable  when  they  come  of  age,  the 
defendant  cannot  allege  as  a  ground  for  continuance  when  the 
case  is  called  for  trial  that  as  they  had  become  of  age  the  right 
of  action  was  in  them."" 

23.    Scire  facias,  (m)  '< 

This  inconvenience  was  remedied  by  the  Act  of  1705,""  which 
provided  the  mode  of  proceeding  upon  mortgages,  of  which  we 
are  about  to  treat.  After  reciting  in  the  preamble,  that  divers 
persons  have  mortgaged  their  lands,  and  some  of  them  have  died, 
leaving  others  to  succeed  them,  that  have  proved  insolvent,  and 
others  have  neglected  to  pay  the  mortgage  money,  and  so  mort- 

m  6  Vale  17108. 

303  I  Purd.  §208,  p.  1194. 

304  Wharf  V.  Howell,  S  Binn.  504. 
3Dg  Young  V.  Malone,  218  Pa.  222. 
306    I  Sin.  ly.  59.  I  Purfl.  §208,  p.  1194. 
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gages  have  become  no  effectual  security,  considering  the  low  an- 
nual profits,  and  the  discouragement  mortgagees  meet  with,  by 
reason  of  the  equity  of  redemption  remaining  in  the  mortgagors, 
the  sixth  section  of  the  act  provides,  "that  where  default  is  suf- 
fered by  a  mortgagor  of  lands,  or  by  his  or  her  heirs,  executors, 
administrators  and  assigns,  in  payment  of  the  mortgage  money, 
or  performance  of  the  condition  of  the  mortgage,  it  shall  be  law- 
ful for  the  mortgagee,  his  or  her  heirs,  executors,  administrators 
or  assigns,  at  any  time  after  the  expiration  of  twelve  months  next 
ensuing  the  last  day  whereon  the  mortgage  money  ought  to  be 
paid,  or  other  condition  performed,  to  sue  forth  a  writ  of  scire 
facias,  which  the  clerk  of  the  court  of  common  pleas  for  the 
county  or  city  where  the  mortgaged  lands  lie,^"''  is  empowered 
and  required  to  make  out  and  despatch,  directed  to  the  proper 
officer,  requiring  him,  by  honest  and  lawful  men  of  the  neighbor- 
hood, to  make  known  to  the  mortgagor,  his  heirs,  executors  or 
administrators,  that  he  or  they  appear  before  the  court,  to  show 
cause  why  the  mortgaged  premises  ought  not  to  be  seized  and 
taken  in  execution  for  payment  of  the  mortgage  money,  with 
interest,  or  to  satisfy  the  damages  which  the  plaintiff  shall  sug- 
gest upon  the  record,  for  the  breach  or  nonperformance  of  said 
conditions;  and  if  defendant  appears,  he  may  plead  satisfaction, 
or  payment  of  part  or  all  the  mortgage  money,  or  any  other  law- 
ful plea,  in  avoidance  of  the  deed  or  debt.  But  if  the  defendant 
will  not  appear  on  the  return  day,  and  if  the  case  be  such  that 
damages  only  are  to  be  recovered,  an  inquest  shall  be  forthwith 
charged  to  inquire  thereof,  and  the  definitive  judgment  therein, 
as  well  as  all  other  judgments  to  be  given  upon  such  scire  facias, 

307  The  action  is  a  local  one.  Morris  v.  Buckley,  11  S.  &  R.  I7S; 
Tryon  v.  Munson,  ^^  Pa.  250.  But  it  is  provided  by  the  Act  23  March, 
1877,  P.  L.  26,  I  Purd.  §§217,  218,  p.1197,  that  where  the  real  estate  bound 
by  the  lien  of  a  mortgage  is  situated  in  two  or  more  counties,  the  mort- 
gagee or  his  assignee  may  issue  his  writ  of  scire  facias  out  of  the  court 
of  either  of  the  counties  where  the  mortgage  is  recorded,  and  proceed  to 
obtain  judgment  thereon,  in  accordance  with  the  Act  of  1705,  and  shall 
have  all  the  remedies  therein  provided.  And  the  sheriff  may  go  beyond 
his  bailiwick  for  the  purpose  of  serving  the  scire  facias  or  other  process 
upon  the  mortgagor.  The  Act  18  May,  1857,  P.  L.  573,  confirms  prior 
sheriff's  sales,  made  by  the  sheriff  of  the  county  where  the  lands  lay,  at 
the  time  of  the  execution  of  the  mortgage,  notwithstanding  a  subsequent 
division  of  the  county. 
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shall  be  entered,  that  the  plaintiflf  shall  have  execution  by  levari 
facias,  directed  to  the  proper  officer.'"' 

24.    Time  of  issue,  (n) 

The  object  of  the  scire  facias  is  to  notify  the  defendant  to  show 
cause  why  the  land  should  not  be  sold  for  payment  of  the  prin- 
cipal and  interest  due  on  the  mortgage ;  for  this  only  the  execution 
issues  after  judgment,  and  upon  its  payment,  the  court  will  stay 
proceedings  upon  the  scire  facias.'"'  Where  the  land  is  mort- 
gaged to  secure  an  annual  instalment,  a  scire  facias  cannot  issue 
as  each  instalment  becomes  due ;  the  party  must  bring  ejectment, 
or  proceed  upon  his  accompanying  bond.''^^  The  scire  facias  on 
a  mortgage  is  strictly  a  proceeding  in  rem,  and  can  be  brought 
only  in  the  county  where  the  land  lies.'^^  And  a  simple  contract 
debt,  although  contracted  with  the  mortgagee  or  his  assignee, 
upon  the  faith  of  the  mortgage,  cannot  be  tacked  to  the  mort- 
gage.'^' A  scire  facias  will  lie  upon  a  mortgage  defectively  re- 
corded;'^* or  upon  an  unrecorded  mortgage;'^"  but  not  upon  an 
instrument  in  the  nature  of  a  mortgage,  not  under  seal.'^®  And  a 
scire  facias  will  lie  upon  a  mortgage,  notwithstanding  the  entry 
of  satisfaction  on  record,  by  means  of  a  forged  power  of  attor- 
ney.'^'' 

If  a  mortgage  be  payable  by  instalments,  a  scire  facias  cannot 
issue,  until  the  expiration  of  a  year  after  the  last  instalment  ma- 
tures. In  case  of  default  in  payment  of  any  prior  instalment,  the 
only  remedy  is  ejectment  on  the  mortgage,  or  a  proceeding  on  the 

n    6  Vale  171  il. 

308  See  4  R.  2S4,  where  the  nature  and  end  of  this  writ  are  examined 
and  discussed  by  Mr.  Justice  Kennedy. 

309  Campbell  v.  Richardson,  i  Dall.  132;  Smith  v.  Shuler,  12  S.  &  R. 
242. 

310  Evans  V.  Wilmer,  210  Pa.  624;  Wilson  v.  McCullough,  19  Pa.  77; 
Hartman  v.  Ogborn,  54  Pa.  120. 

311  Fickes  v.  Ersick,  2  R.  166. 

312  Wilson  V.  McCullough,  19  Pa.  77 ;  Treaster  v.  Fleisher,  7  W.  &  S. 
137.  See  Act  23  March,  1877,  i  Purd.  217,  p.  1197,  as  to  the  jurisdiction, 
where  the  mortgaged  premises  lie  in  several  counties. 

313  Campbell  v.  Richardson,  i  Dall.  132. 

314  Solms  V.  McCullough,  5  Pa.  473. 

3x5    Tryon  v.  Munson,  77  Pa.  250;  McLaughlin  v.  Ihmsen,  85  Pa.  364. 

316  Spencer  v.  Haynes,  4  W.  N.  C.  152. 

317  I^ancaster  v.  Smith,  67  Pa.  427. 
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accompanying  bond.'^°  This  inconvenience  is  now  usually  avoided 
by  the  insertion  of  a  stipulation  similar  in  terms  to  that  above 
noticed  in  case  of  default  in  payment  of  interest;  and  it  has  been 
held,  that  in  a  mortgage  payable  by  instalments,  a  stipulation  that 
the  mortgagee  might  sue  out  a  scire  facias,  and  proceed  at  once 
for  the  whole  amount  remaining  unpaid,  in  case  there  should  be 
default  for  thirty  days  in  the  payment  of  any  instalment,  makes 
all  unpaid  instalments  recoverable  at  that  time.'" 

25.    Extension  of  time. 

The  Act  of  1705,  which  confers  this  remedy,  provides  that  the 
v/rit  shall  issue  after  the  expiration  of  twelve  months  "next  en- 
suing the  last  day  whereon  the  mortgage  money  ought  to  be  paid." 
A  promise  by  a  mortgagee,  either  verbal  or  written,  to  extend  the 
time  of  payment,  whereby  a  third  person  is  induced  to  purchase 
the  land  from  the  mortgagor,  is  binding ;  and  a  scire  facias  issued 
before  the  lapse  of  time  mentioned  in  such  promise  cannot  be 
sustained.'^"  Nevertheless,  upon  the  common  principle  that  a 
party  may  waive  a  right  introduced  for  his  benefit,  the  mortgagor 
may  waive  the  limitation  given  by  the  act ;  and  a  clause  is  com- 
monly introduced  into  mortgages  payable  at  distant  periods,  to 
the  effect  that  if  default  be  made  (usually  for  a  certain  time,  as 
thirty  days),  in  payment  of  the  interest,  then  the  whole  principal 
shall  be  due,  and  a  scire  facias  may  issue.*^^  But  the  intention 
of  the  mortgagor  to  waive  his  privilege  should  clearly  appear, 
and  not  be  left  to  mere  inference  or  construction ;'''  therefore,  a 
provision  in  the  bond  accompanying  a  mortgage,  that  if  default 
be  made  for  twenty  days  in  the  payment  of  interest,  then  the 
whole  principal  shall  become  due,  and  payment  thereof  "may  be 

318  Smith  V.  Shuler,  12  S.  &  R.  242 ;  Fickes  v.  Ersick,  2  R.  166. 

319  Robinson  v.  Loomis,  51  Pa.  78. 

320  Hoffman  v.  Lee,  3  W.  352.  But  such  agreement  is  a  mere  covenant 
not  to  sue,  and  does  not  extend  the  time  for  issuing  the  scire  facias  to 
one  year  after  the  expiration  of  the  stay.    Wallace  v.  Hussey,  63  Pa.  24. 

321  Huling  V.  Drexell,  7  W.  126 ;  Kennedy  v.  Ross,  25  Pa.  256 ;  Robin- 
son V.  Loomis,  SI  Pa.  78;  Stephenson  v.  Carpenter,  82  Pa.  515;  Warwick 
Iron  Co.  V.  Morton,  148  Pa,  72;  Atkinson  v.  Walton,  162  Pa.  219;  Parsons 
V.  Keystone  Nat.  Bank,  34  h,  L  297;  Weigley  v.  Charlier,  9  Dist  670; 
Nicols  V.  Putnam,  7  North.  36.  In  such  case,  a  previous  demand  is  not 
necessary,  before  issuing  a  scire  facias.  Gasldll  v.  Schenerlft,  2  W.  N.  C. 
156.    But  see  Pancoast  v.  Haas,  i  W.  N.  C.  264,  ct»tra. 

322  Walker  v.  Tracey,  i  Phila.  225. 
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enforced  and  recovered  at  once,  anything  herein  contained  to  the 
contrary  notwithstanding,"  does  not  authorize  a  scire  facias  on 
the  mortgage  itself,  before  the  expiration  of  the  year  from  the 
time  when  the  interest  fell  due.'^'  And  a  scire  facias  upon  a 
mortgage  given  to  a  building  association  must  show  on  its  face 
an  immediate  right  of  action,  in  order  to  entitle  the  plaintiff  to 
judgment.*''* 

26.    Suing  out  the  writ.(o) 

To  enable  the  prothonotary  or  clerk  of  the  court  to  prepare  the 
writ  of  scire  facias,  he  should  be  furnished  with  a  full  description 
from  the  mortgage,  of  the  premises,  names  of  the  parties,  dates. 
&c.  To  save  trouble,  the  usual  course  is,  to  send  the  mortgage 
itself,  with  the  praecipe,  which  should  accurately  set  forth  the 
names  of  the  respective  parties  to  the  action.'"  If  the  claimant 
on  the  mortgage  be  the  assignee  of  the  mortgage,  he  may  bring 
the  suit  in  his  own  name,  under  the  Act  of  28th  May,  1705.  in 
which  he  should  be  described  as  assignee.  If  there  have  been 
several  assignments  of  the  mortgage,  they  are  frequently  stated 
in  the  praecipe;  thus,  A.,  assignee  of  B.,  who  was  assignee  of  C, 
&.,  against  D.,  and  so  far  as  it  enables  the  clerk  to  draw  up  the 
body  of  the  writ,  this  practice  is  useful ;  but  it  is  not  necessary, 
the  statement  of  the  assignments  in  the  body  of  the  writ  being 
sufficient.  This  information  may  be  given  to  the  clerk  otherwise : 
e.  g.,  "A.  B.  V.  C.  D.    Issue  scire  facias  sur  mortgage,  recorded 

o    6  Vale  17110,  17116. 

323  Whitecar  v.  Worrell,  i  Phila.  44.  It  should  be  observed,  that  there 
was  no  express  stipulation  in  the  bond  that  a  scire  facias  might  issue, 
and  whether  the  court  placed  their  decision  on  this  ground,  or  on  ground 
that  the  stipulation,  such  as  it  was,  was  contained  in  the  bond  and  not  in 
the  mortgage,  seems  to  be  doubtful. 

324  Swift  V.  Allegheny  Building  and  Loan  Association,  82  Pa.  142. 
An  averment,  in  the  scire  facias,  of  a  default  in  the  payment  of  interest, 
whereby  the  plaintiff  became  entitled  to  sue  out  the  mortgage,  is  con 
elusive,  unless  denied.  George  v.  Trademen's  Building  and  Loan  Associa- 
tion, 36  L.  I.  126. 

325  By  Act  3  April,  i860,  P.  L.  630,  i  Purd.  §212,  p.  iig6,  it  is  pro- 
vided, that  "whenever  any  action  shall  be  brought  upon  a  mortgage,  it 
shall  be  the  duty  of  the  prothonotary  of  the  court  in  which  the  action  is 
brought,  to  furnish  to  the  recorder  of  deeds,  where  such  mortgage  is  or 
may  be  recorded,  a  memorandum  of  the  names  of  the  parties,  the  number 
and  term,  and  the  date  of  such  action,  and  it  shall  be  the  duty  of  the  re- 
corder to  enter  the  same  upon  the  record  of  such  mortgage." 

38 
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the day  of ,  18 ,  in  mortgage  book  — — ,  No. 

,  page,  ,  &c.,  duly  assigned  to  the  said  plaintiff."  In- 
deed, where  there  is  but  one  assignment,  the  clerk  must  neces- 
sarily ascertain  that  fact  from  the  mortgage  and  praecipe  being 
in  different  names.'^'  Every  assignment  of  a  mortgage  is  nec- 
essarily preceded  by  payment  or  some  species  of  satisfaction  to 
the  assignor,  and  if  a  stranger  take  an  assignment  and  pay  his 
money,  he  certainly  may  recover  thereon.  The  effect  of  an  as- 
signment is,  not  only  to  divest  the  party  making  it  of  his  right  of 
recovery,  but  to  vest  the  right  in  the  assignee,  and  in  this  par- 
ticular it  operates  beyond  a  release.  Therefore,  where  A.  exe- 
cuted a  mortgage  of  certain  lands  to  B.,  to  secure  the  payment  of 
a  certain  sum,  with  a  proviso,  that  if  A.  or  C.  paid  the  amount 
within  a  given  time,  the  mortgage  should  be  void,  accompanying 
which  mortgage  was  a  bond  executed  by  A.  and  C.  and  B.  as- 
signed the  mortgage  to  C,  it  was  held,  that  C.  might  recover 
against  A.,  by  scire  facias  on  the  mortgage ;  though  it  would  have 
been  otherwise,  had  C.  obtained  an  assignment  of  the  bond,  and 
sued  his  coobligor.^^' 

A  sci.  fa.  on  a  mortgage  containing  a  clause  making  principal 
and  interest  immediately  demandable  on  default  of  payment  of 
interest,  at  the  option  of  the  mortgagee,  is  not  an  action  to  declare 
and  enforce  a  forfeiture  but  to  enforce  the  payment  of  a  debt 
which  by  the  contract  became  due,  and  the  only  notice  required 
of  the  mortgagee  is  the  service  of  the  writ.'^*  An  alias  may  also 
issue  returnable  to  subsequent  return  day  of  the  same  term  as 
the  original.'"' 

The  scire  facias  must  recite  the  mortgage,  and  the  assignments, 
if  any  have  been  made ;  the  acknowledgment,  however,  of  a  mort- 
gage is  no  part  of  its  execution,  but  only  evidence  of  it,  and  need 
not  be  recited  in  the  scire  facias.''"  It  must  also  contain  the 
names  of  the  parties,  and  it  is  important  that  it  should  be  accurate 
in  this  respect.    It  may  be  made  returnable  to  a  monthly  return 

326  The  record  of  the  assignment  is  also  usually  recited  in  the  praecipe. 

327  Hay  V.  Node,  2  Yeates  S34. 

328  Atkinson  v.  Walton,  162  Pa.  219.  Mere  delay  to  sue  or  to  exact 
his  money  on  the  day  it  became  due  is  not  evidence  of  the  mortgagee's 
waiver  of  his  contract  right.    Ibid. 

329  Schwartz  v.  McClurg,  7  Luz.  L.  R.  141. 

330  Miner  v.  Graham,  24  Pa.  491. 
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day;*'^  and  two  returns  of  nihil  to  monthly  return  days  of  the 
same  term,  are  sufficient  to  support  a  judgment.*'^ 

FORM  OF  SCI.  FA.  SUR  MORTGAGE. 

County  of ,  j.r.' 

The  Commonwealth  of  Pennsylvania  to  the  Sheriff  of  the 
County  of  ,  greeting :   Whereas,'  in  and  by  a  certain 

indenture  of  mortgage,  made  the  day  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 
between  hereinafter  called  the  mortgagor         of 

the  one  part,  and  hereinafter  called  the  mort- 

gagee       of  the  other  part  (recorded  in  the  office  for  recording 
deeds,  etc.,  for  the  County  of  ,  in  Mortgage-book 

,  No.  ,  page  ,  etc.,  on  the  day 

of  ,  A.  D.  18     ),  reciting,  in  substance  and  effect,  that 

whereas  the  mortgagor  aforesaid,  in  and  by  a  certain  obliga- 
tion or  writing  obligatory,  under  hand  and  seals 
duly  executed,  bearing  even  date  therewith,  stands  bound  unto  the 
mortgagee  aforesaid  in  the  sum  of  lawful  money 
of  the  United  States  of  America,  conditioned  for  the  payment 
of  the  just  sum  of  lawful  money  as  aforesaid,  to- 
gether with  the  interest  thereon,  payable  ,  at  the  rate 
of  per  cent,  per  annum,  and  for  the  production  to  the  said 
obligee  and  mortgagee  or  executors,  administrators, 
or  assigns,  on  or  before  the  day  of  of 
each  and  every  year,  of  receipts  for  all  taxes  of  the  current  year 
assessed  upon  the  mortgaged  premises :  Provided,  however,  and 
it  is  thereby  expressly  agreed,  that  if,  at  any  time,  default  shall 
be  made  in  payment  of  interest,  as  aforesaid,  for  the  space  of 
days  after  any  payment  thereof  shall  fall 
due,  or  in  such  production,  to  the  obligee  and  mortgagee  or 
executors,  administrators,  or  assigns,  on  or  before  the 
day  of  of  each  and  every  year,  of  such 
receipts  for  such  taxes  of  the  current  year  upon  the  premises 
described  and  mortgaged,  then,  and  in  such  case,  the  whole 
principal  debt  aforesaid  shall,  at  the  option  of  the  said  obligee 

331  Magaw  V.  Stevenson,  i  Grant  402;  Stevens  v.  North  Pennsylvania 
Coal  Co.,  35  Pa-  265. 

332  Haupt  V.  Davis,  79  Pa.  238;  Schwartz  v.  McClurg,  25  Pitts.  L.  J. 
185.    See  also  Cassel  v.  Menge,  14  L,anc.  L.  Rev.  73. 
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and  mortgage  ,  executors,  administrators, 

or  assigns,  become  due  and  payable  immediately;  and  payment 
of  said  principal  and  all  interest  thereon  may  be  enforced  and 
recovered  at  once,  anything  contained  to  the  contrary  thereof  not- 
withstanding:  And  provided  further,  however,  and  it  is  thereby 
expressly  agreed,  that  if  at  any  time  thereafter,  by  reason  of  any 
default  in  payment,  either  of  said  principal  sum  at  maturity,  or  of 
said  interest,  or  in  production  of  said  receipts  for  taxes,  within 
the  time  specified,  a  writ  of  fieri  facias  is  properly  issued  upon 
the  judgment  obtained  upon  said  obligation,  or  by  virtue  of  said 
warrant  of  attorney,  or  a  writ  of  scire  facias  is  properly  issued 
upon  the  said  indenture  of  mortgage,  an  attorney's  commission 
for  collection,  viz. :  per  cent,  shall  be  payable,  and 

shall  be  recovered,  in  addition  to  all  principal,  interest  then  due, 
besides  costs  of  suit  as  in  and  by  the  said  recited  obligation  and 
the  condition  thereof,  relation  being  thereunto  had,  may  more 
fully  and  at  large  appear.    And  the  said  as  well  for 

and  in  consideration  of  the  aforesaid  debt  or  principal  sum  of 
and  for  the  better  securing  the  payment  of  the  same, 
with  interest,  as  aforesaid,  unto  the  mortgagee      aforesaid 

executors,  administrators,  and  assigns,  in  discharge  of 
the  said  recited  obligation,  as  for  and  in  consideration  of  the 
further  sum  of  one  dollar,  unto  in  hand  well  and 

truly  paid  by  the  mortgagee  aforesaid,  at  and  before  the 
sealing  and  delivery  thereof  (the  receipt  whereof  is  thereby  ac- 
knowledged), granted,  bargained,  sold,  aliened,  enfeoffed,  re- 
leased, and  confirmed,  unto  the  said  mortgagee 
aforesaid,  heirs  and  assigns  (description)  together 
with  the  appurtenances.  To  have  and  to  hold  the  same  unto  the 
mortgage  aforesaid  heirs  and  assigns,  to 
and  their  only  proper  use  and  behoof  forever.  And,  in  and  by  the 
said  indenture,  it  was  provided,  also,  that  it  shall  and  may  be 
lawful  for  the  mortgagee  aforesaid  executors,  adminis- 
trators, or  assigns  when  and  as  soon  as  the  principal  debt  or  sum 
thereby  secured  shall  become  due  and  payable  as  aforesaid,  or  in 
case  default  shall  be  made  for  the  space  of  days, 
in  the  payment  of  interest  on  the  said  principal  sum,  after  any 
payment  thereof  shall  fall  due,  or  in  case  there  shall 
be  default  in  the  production  to  the  said  obligee  and  mort- 
gagee     or                       executors,  administrators,  or  assigns,  on 
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or  before  the  day  of  of  each  and  every 

year,  of  such  receipts  for  such  taxes  of  the  current  year  assessed 
upon  the  above-described  mortgaged  premises,  to  sue  out  forth- 
with a  writ  or  writs  of  scire  facias  upon  the  said  indenture  of 
mortgage,  and  to  proceed  thereon  to  judgment  and  execution,  for 
the  recovery  of  the  whole  of  said  principal  debt,  and  all  interest 
due  thereon,  together  with  an  attorney's  commission  for  collec- 
tion, viz. :  per  cent.,  besides  costs  of  suit,  without 
further  stay,  any  law,  usage,  or  custom,  to  the  contrary  notwith- 
standing. And  whereas,  we  have  been  given  to  understand  that 
default  has  been  made  in  the  payment  of  said  interest  for  more 
than  days  after  the  same  became  due  and  payable, 
and  the  delivery  of  receipts  for  taxes  on  the  above-described 
premises,  at  the  time  above-described,  whereby  the  whole  prin- 
cipal debt  aforesaid  has  become  due  and  payable,  according  to  the 
terms  and  conditions  in  the  said  obligation  and  indenture  con- 
tained; and  the  said  mortgagee  aforesaid  praying 
that  a  fit  remedy  in  this  behalf  may  be  provided,  we  command 
you  that  by  good  and  lawful  men  of  your  bailiwick  you  make 
known  to  the  said  mortgagor  aforesaid  that 
be  and  appear  before  our  judges,  at  our  our  court 
of  common  pleas  for  the  county  of  ,  there  to  be  held 
the  first  Monday  of  next,  to  show  if  anything 
know  or  ha  to  say,  why  the  said  mortgaged  premises,  with 
the  appurtenances,  ought  not  to  be  taken  in  execution  and  sold, 
to  satisfy  the  debt  and  interest  aforesaid,  if  to  it  shall 
seem  expedient.  And  have  you  then  and  there  the  names  of 
those  by  whom  you  shall  so  make  it  known  to  and 
this  writ.  Witness  the  Honorable  ,  president 
of  our  said  court,  at  ,  the  day  of  , 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty. 

,  Prothonotary. 
County  of  ,  ss: 

The  Commonwealth  of  Pennsylvania  to  the  Sheriff  of  the 
County  of  ,  greeting:  Whereas,  in  and  by  a  certain 

indenture  of  mortgage,  made  the   v  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  between  ,  hereinafter  called  the  mortgagor 

of  the  one  part,  and  ,  hereinafter  called  the  mortgagee 

of  the  other  part  (recorded  in  the  office  for  recording  deeds,  etc., 
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for  the  County  of  ,  in  Mortgage-book  ,  No. 

,  page  ,  etc.,  on  the  day  of 

,  A.  D.  18  ),  reciting,  in  substance  and  effect,  that 
whereas  the  said  mortgagor  in  and  by  a  certain  obHgation  or 
writing  obligatory  under  hand  and  seal  duly  executed, 
bearing  even  date  therewith,  stands  bound  unto  the  mortgagee 
aforesaid  in  the  sum  of  lawful  money  of  the  United 

States  of  America,  conditioned  for  the  payment  of  the  just  sum 
of  lawful  money  as  aforesaid,  at  any  time  within 

year  from  the  date  thereof,  together  with  lawful  in- 
terest thereon,  and  together  with  all  the  fines  imposed  by  the 
constitution  and  by-laws  of  the  association  mortgagee  aforesaid, 
and  a  monthly  premium  of  payable  monthly,  on  the 

of  each  and  every  month  thereafter ;  and  should  also 
well  and  truly  pay,  or  cause  to  be  paid,  for  the  same,  in  like 
money,  unto  the  mortgagee  aforesaid,  its  successors  and  assigns, 
the  sum  of  on  the  said  of  each  and  every 

month  thereafter,  as  and  for  the  monthly  contribution  on 

shares  of  the  capital  stock  of  the  association  mortgagee 
aforesaid,  then  owned  by  the  said  mortgagor      without  any  fraud 
or  further  delay,  and  should  also  deliver  to  the  mortgagee  afore- 
said, its  successors  and  assigns,  on  or  before  the 
day  of  of  each  and  every  year,  receipts  for  all  taxes 

of  the  current  year  assessed  upon  the  premises  hereinafter  de- 
scribed and  mortgaged:  provided,  however,  and  it  was  thereby 
expressly  agreed,  that  if,  at  any  time,  default  should  be  made  in 
the  payment  of  the  said  principal  money  when  due,  or  of  the  said 
interest,  or  of  the  said  fines,  or  of  the  said  monthly  premium,  or 
of  the  monthly  contribution  on  said  shares  of  stock,  for  the  space 
of  after  any  payment  thereof  shall  fall  due,  or  in 

such  delivery  to  the  mortgagee  aforesaid,  its  successors  or  as- 
signs, on  or  before  the  day  of  of  each 
and  every  year,  of  such  receipts  for  such  taxes  of  the  current 
year  upon  the  premises  hereinafter  described  and  mortgaged,  or  if 
the  said  mortgagor  should  not  well  and  truly  pay,  or  cause  to 
be  paid,  the  taxes  on  the  said  premises  when  the 
same  should  become  due  and  payable,  then  and  in  such  case  the 
whole  principal  debt  aforesaid  should,  at  the  option  of  the  mort- 
gagee aforesaid,  its  successors  and  assigns,  immediately  there- 
upon become  due,  payable,  and  recoverable;    and  payment  of 
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said  principal  sum  and  all  interest,  and  all  fines  thereon,  and 
monthly  premiums   due,  as   well  as   any  contribution  on  said 

shares  of  stock,  then  due,  may  be  enforced  and  re- 
covered at  once,  anything  hereinbefore  contained  to  the  con- 
trary thereof  notwithstanding.  And  it  was  therein  further 
agreed,  that  if  the  said  moneys,  or  any  part  thereof,  has  to  be 
collected  by  proceedings  at  law,  then  an  attorney's  collection 
fee  of  per  cent,  should  be  added  to  the  amount  so  col- 

lected, as  a  part  of  the  costs  of  such  proceedings.  And  the 
said  mortgagor  for  heirs,  executors,  administrators, 

and  assigns,  thereby  expressly  waived  and  relinquished  unto  the 
mortgagee  aforesaid,  its  successors  and  assigns,  all  benefit  that 
might  accrue  to  them  by  virtue  of  any  and  every  law 

made  or  to  be  made  exempting  the  premises  hereinafter  described, 
or  any  other  premises  whatever,  from  levy  and  sale  under  execu- 
tion, or  any  part  of  the  proceeds  arising  from  the  sale  thereof, 
from  the  payment  of  the  moneys  thereby  secured,  or  any  part 
thereof,  and  the  cost  of  such  action  or  execution;  as  in  and  by 
the  said  above-recited  obligation  and  the  condition  thereof,  rela- 
tion being  thereunto  had,  may  more  fully  and  at  large  appear. 
And  the  said  mortgage      as  aforesaid,  as  well  for 

and  in  consideration  of  the  aforesaid  debt  or  sum  of 
and  for  the  better  securing  the  payment  of  the  same,  with  in- 
terest, together  with  all  fines,  and  together  with  the  monthly 
premium  of  ,  and  together  with  the  monthly  premium 

of  ,  and  together  with  the  monthly  contribution  of 

on  the  said  shares  of  stock  then  owned 

by  the  said  mortgagor  unto  the  mortgagee  aforesaid,  its  suc- 
cessors and  assigns,  in  discharge  of  the  said  recited  obligation,  as 
for  and  in  consideration  of  the  further  sum  of  one  dollar,  unto 

in  hand  well  and  truly  paid  by  the  mortgagee  afore- 
said, at  the  time  of  the  execution  thereof,  the  receipt  whereof 
is  thereby  acknowledged,  did  grant,  bargain,  sell,  release,  and  con- 
firm unto  the  mortgagee  as  aforesaid,  its  successors 
and  assigns  (description)  together  with  the  appurtenances.  To 
have  and  to  hold  the  same  unto  the  mortgagee  ^f  oresaid,  its  suc- 
cessors and  assigns,  to  and  for  its  and  their  only  proper  use  and 
behoof  forever.  And  it  was,  in  and  by  the  said  indenture,  pro- 
vided, that  in  case  of  default  in  the  payment  of  the  principal, 
interest,  or  fines,  and  the  monthly  premium  as  aforesaid,  or  any 
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part  thereof,  or  in  default  of  the  payment  of  the  monthly  con- 
tribution on  the  shares  of  stock,  as  above  particularly 
recited  and  mentioned,  or  any  part  thereof,  for  the  space  of 
after  any  payment  thereof  shall  fair  due,  or  if  the 
said  mortgagor  should  not  well  and  truly  pay,  or  cause  to  be 
paid,  the  taxes  on  the  abvoe-described  premises,  when 
the  same  shall  become  due  and  payable,  then,  and  in  such  case, 
the  whole  principal  debt  aforesaid  shall  immediately  thereupon 
become  due,  payable,  and  recoverable;  and  it  shall  and  may  be 
lawful  for  the  mortgagee  aforesaid,  its  successors  or  assigns,  to 
sue  out,  forthwith,  a  writ  of  scire  facias  upon  the  said  indenture 
of  mortgage,  and  to  proceed  at  once  thereon  to  recover  the  prin- 
cipal money  thereby  secured,  and  all  interest,  and  all  fines,  and 
all  monthly  premiums  thereon,  as  well  as  any  contribution  on 
said  shares  of  stock  then  due,  according  to  law,  with- 
out further  stay,  any  law  or  usage  to  the  contrary  notwithstand- 
ing. And  it  was  thereby  agreed  that  in  case  the  said  moneys, 
or  any  part  thereof,  has  to  be  collected  by  a  process  of  law,  an 
attorney's  fee  of  per  cent,  shall  be  added  to  and  col- 
lected as  a  part  of  the  costs  of  such  proceedings.  And  the  said 
mortgagor  for  heirs  ,  executors,  administrators, 
and  assigns,  thereby  waived  and  relinquished  unto  the  mortgagee 
aforesaid,  its  successors  and  assigns,  all  benefit  that  may  accrue 
to  them  by  virtue  of  any  and  every  law  made,  or  to 
be  made,  to  exempt  the  said  above-described  premises  from  levy 
and  sale  under  execution,  or  any  part  of  the  proceeds  arising 
from  the  sale  thereof,  from  the  payment  of  the  moneys  thereby 
secured,  or  any  part  thereof.  And  whereas,  we  have  been  given 
to  understand  that  default  has  been  made  in  the  payment  of  the 
said  interest,  fines,  and  monthly  premiums  and  the  monthly  con- 
tribution on  said  shares  of  stock,  for  more  than 
after  the  same  became  due  and  payable,  and  the  delivery  of  re- 
ceipts for  taxes  on  the  above-described  premises,  whereby  the 
whole  principal  debt  aforesaid  has  become  due  and  payable,  ac- 
cording to  the  terms  and  conditions  in  the  said  recited  obligation 
and  indenture  contained.  And  the  said  mortgagee 
aforesaid  praying  that  a  fit  remedy  in  this  behalf  may  be  pro- 
vided, we  command  you,  that  by  good  and  lawful  men  of  your 
bailiwick,  you  make  known  to  the  said  mortgagor 
aforesaid,  that                          be  and  appear  before  our  judges, 
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at  ,  at  our  court  of  common  pleas,  for  the  county  of 

,  there  to 'be  held  the  first  Monday  of 
next,  to  show  if  anything  know      or  ha      to  say  why 

the  said  mortgaged  premises,  with  the  appurtenances,  ought  not 
to  be  taken  in  execution  and  sold,  to  satisfy  the  debt,  interest, 
fines,  monthly  premiums,  and  monthly  contributions  aforesaid,  if 
to  it  shall  seem  expedient.    And  have  you  then  there 

the  names  of  those  by  whom  you  shall  so  make  it  known  to 
and  this  writ.    Witness  the  Honorable  , 

president  of  our  said  court,  at  ,  the  day  of 

,  in  the  year  of  our  I^ord  one  thousand  eight  hundred 
and  eighty- 

,  Prothonotary. 

FORM   OF  PRECIPE  AND  AFFIDAVIT. 

Richard  Smith    \  In  the  Court  of  Common  Pleas  of  North- 
V.  V     ampton   County.     No.  ,    November 

John  Jones.       J      Term,  1912. 
To  ,  Prothonotary. 

Sir: — Issue  scire  facias  in  the  above  entitled  case,  returnable 
sec.  leg. 

Sur  Mortgage  Given  by 

John  Jones,  by  indenture  dated  August  8,  1908,  and  recorded 
in  the  office  for  the  recording  of  deeds  and  mortgages  in  and  for 
Northampton  County  on  August  9,  1908,  in  Mortgage-book  No. 
7,  page  300,  and  mortgaging  the  premises  therein  described  to 
secure  the  payment  of  a  certain  bond  given  by  John  Jones,  dated 
August  8,  1908,  in  the  penal  sum  of  five  thousand  ($5,000)  dol- 
lars for  the  payment  of  three  thousand  ($3,000)  dollars  at  the 
end  of  four  years  from  date,  to  wit :  on  the  8th  day  of  August, 
A.  D.  1912,  with  interest  at  six  per  cent,  payable  semi-annually 
from  the  date  of  said  mortgage;  and  providing  that  the  said 
mortgagee,  his  representatives  or  assigns  upon  default  for  thirty 
days  in  payment  of  said  principal  sum  or  of  any  instalment 
thereof  or  upon  default  for  thirty  days  in  the  payment  of  interes', 
as  agreed  or  of  any  premium  of  insurance  for  thirty  days  after 
written  notice  of  its  being  due  shall  have  been  given  to  the  mort- 
gagors or  their  representatives,  or  mailed  to  their  proper  address, 
or  upon  default  of  the  payment  of  any  tax  assessed  against  the 
said  premises  for  one  year  after  the  first  day  of  January  next 
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succeeding  its  assessment,  may  forthwith  thereon  prejudice  to 
any  other  remedy,  sue  out  a  writ  scire  facias  thereon  for  the 
immediate  recovery  of  the  said  principal,  with  all  interest,  pre- 
miums of  insurance,  attorney's  commission  of  five  per  cent., 
which  is  hereby  claimed,  and  all  costs,  including  the  cost  of  re- 
covering said  mortgage,  without  further  stay;  nor  shall  any 
waiver  of  this  provision  be  held  effectual,,  unless  in  writing  for  a 
valuable  consideration. 

And  now  the  plaintiff  avers  that  the  said  John  Jones,  his  heirs 
and  legal  representatives  have  defaulted  for  more  than  thirty  days 
and  still  continue  to  default  in  the  payment  of  the  payment  of 
the  principal  sum  of  three  thousand  ($3,000)  dollars  secured  by 
the  aforesaid  mortgage,  which  payment  was  due  August  8,  1912, 
and  that  said  parties  have  also  defaulted  for  more  than  thirty 
days  in  the  semi-annual  payment  of  said  interest  having  con- 
tinued since  August  8,  1912.  Wherefore  the  whole  principal  debt 
of  three  thousand  ($3,000)  dollars  has  been  due  and  payable  with 
interest,  attorney's  commission  of  five  per  cent.,  which  is  hereby 
claimed  and  costs,  in  accordance  with  the  following 

Statement. 

Condition  money  of  said  mortgage  unpaid, $3,000 

Interest  from  August  8,  1912, 50 

Attorney's  commission,  5  per  cent., 150 

A.  B.  Brown, 
Plaintiff's  Attorney. 
September  8,  1912. 
Northampton  County,  ss: 

Richard  Smith,  being  duly  sworn  according  to  law  deposes 
and  says  that  he  is  the  plaintiff  above  named  and  that  to  the  best 
of  his  knowledge  and  belief  the  real  owner  of  the  premises 
charged  in  the  within  scire  facias  sur  mortgage  is  the  defendant 
therein  named,  to  wit :  John  Jones. 

Sworn  to  and  subscribed  before  me  , 

this  8th  day  of  September,  A.  D.  1912. 

27.    Amicable  actions. (p) 

Although  the  act  directs  a  scire  facias  to  issue,  yet  this  form 
may  be,  and,  in  practice,  frequently  is,  dispensed  with,  by  the 

p    6  Vale  17120. 
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agreement  of  the  parties  to  enter  an  amicable  action,  without 
writ,  in  which  case,  it  is  considered  as  having  been  issued,  and 
may  be  filed  at  any  time,  and  the  not  filing  it,  is  considered  as  one 
of  those  clerical  errors  which  may  always  be  amended.  It  is  not 
error,  therefore,  if  the  cause  be  tried  without  writ  or  declara- 
tion, particularly  where  the  amicable  agreement  to  enter  the  action 
contains  a  description  of  the  mortgage.*^^  And  an  amicable  ac- 
tion upon  a  recorded  mortgage  (the  agreement  for  which  did 
not  set  forth  the  mortgaged  premises),  an  appearance  by  the  de- 
fendant and  confession  of  judgment,  a  levari  facias  thereupon, 
which  recites  the  mortgage  and  particularly  describes  the  land, 
and  a  sale  thereupon  by  the  sheriff,  are  good  evidence  for  the 
purchaser,  in  an  ejectment  for  the  land.'^* 

Where  a  praecipe  for  an  amicable  sci.  fa.  sur  mortgage  describes 
the  mortgage  by  its  date,  the  date  of  record,  book  and  page  of 
entry,  and  there  is  filed  with  the  praecipe  a  waiver  by  the  widow 
and  administratrix  of  the  mortgagor  of  service  of  the  writ,  also 
a  power  to  confess  judgment  on  which  judgment  is  entered,  and 
the  land  is  sold  under  a  lev.  fa.  which  fully  describes  the  land, 
the  judgment  cannot  be  attacked  because  no  sci.  fa.  was  issued 
and  no  description  of  the  land  filed.  Nor  has  the  rule  formerly 
existing  been  affected  by  the  service  Acts  of  1901  and  1903.^°" 

28.    Parties,  (q) 
a.    Assignee. 

The  mortgagee  is  the  plaintiff  in  the  writ;  if  he  be  dead,  the 
suit  should  be  in  the  name  of  his  personal  representatives,  even 
where  he  has  bequeathed  the  mortgage.  It  was  formerly  held, 
that  where  a  mortgage  had  been  assigned  by  deed,  the  legal  title 
passed  to  the  assignee,  and  no  action  could  be  maintained  thereon, 
in  the  name  of  the  assignor,  for  the  use  of  parties  claiming  an 
interest  in  the  mortgage  debt;''*  but  that,  where  the  assignment 

q    6  Vale   17122. 

333  Morris  v.  Buckley,  11  S.  &  R.  173. 

334  Burdick  v.  Norris,  2  W.  28.  But  a  sale  under  a  levari  facias,  is- 
sued on  an  amicable  confession  of  judgment,  which  contains  no  descrip- 
tion of  the  mortgaged  premises,  is  void,  and  passes  no  title.  Wilson  v. 
McCullough,  19  Pa.  y7  and  21  Pa.  436.  See  Green  v.  Scarlett,  3  Grant 
228;  Sanderson  v.  Phinney,  4  Luz.  L.  Obs.  26 

335  Gelston  v.  Donnon,  44  Super.  Ct.  280.  See  also  Excelsior  Sav. 
Fund  V.  Cochran,  220  Pa.  634. 

336  Pryor  v.  Wood,  31  Pa.  143. 
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was  a  merely  equitable  one,  the  scire  facias  might  properly  issue 
in  the  name  of  the  holder  of  the  legal  title,  for  the  use  of  the  as- 
signee.'*'. The  Act  of  1863,'''  however,  provides  that  the  as- 
signee may  sue  either  in  his  own  name,  or  in  the  name  of  the 
mortgagee,  for  his  use ;  and  that  such  assignee,  having  an  equita- 
ble or  legal  interest  in  the  mortgage,  shall  be  entitled,  at  any  time 
before  verdict  and  judgment,  to  an  amendment  of  the  record, 
making  the  proper  party  the  plaintiff  in  the  suit.  Where  a  mort- 
gage has  been  assigned  to  the  owner  of  the  fee,  without  intent 
to  merge  the  same,  it  seems,  that  the  assignee  may  sue  out  a  scire 
facias  in  the  name  of  the  mortgagee,  against  the  mortgagor,  with 
notice  to  himself,  obtain  a  judgment  and  sell  the  mortgaged 
premises.'*^  The  assignee  of  the  mortgagee's  administrators  may 
sue  thereon  in  his  own  name  f*"  and  an  assignee  of  the  obligation 
secured  by  the  mortgage  may  sue  thereon,  in  the  name  of  the 
mortgagee,  upon  an  exemplification  thereof,  though  he  did  not 
know  of  the  existence  of  the  mortgage,  when  he  took  his  assign- 
ment, and  notwithstanding  an  intermediate  entry  of  satisfaction 
by  the  mortgagee.'" 

b.    Heirs,  administrators,  etc. 

The  defendant,  of  course,  is  the  mortgagor ;  and  if  he  be  dead, 
the  act  enables  the  holder  of  the  mortgage  to  proceed  by  scire 
facias  against  his  heirs,  executors  or  administrators;  and  they 
should  be  properly  described  as  such  in  the  praecipe ;  but  where 
the  mortgagor  is  deceased,  it  is  not  necessary  to  make  the  widow, 
heirs  or  devisees  parties  to  a  scire  facias  against  the  personal 
representatives,'*^  and  if  there  be  no  personal  representatives  the 
plaintiff  must  raise  an  administration.'*'     If  one  of  two  joint 

337  Partridge  v.  Partridge,  38  Pa.  78. 

338  Act  22  April,  1863,  P.  L.  567,  I  Purd.  §216,  p.  1197. 

339  Moore  v.  Harrisburg  Bank,  8  W.  138.  This  case  was  apparently- 
overruled  by  Pryor  v.  Wood,  31  Pa.  142,  but  the  latter  case  is  not  law, 
since  the  passage  of  the  Act  of  1863. 

340  Simpson  v.  Ammons,  i  Binn.  175. 

341  Roberts  v.  Halstead,  9  Pa.  32. 

342  Chambers  v.  Carson,  2  Wh.  365;  Taylor  v.  Young,  71  Pa.  81; 
Tryon  v.  Munson,  77  Pa.  250;  McLaughlin  v.  Ihmsen,  85  Pa.  364;  Wallace 
V.  Blair,  i  Grant  75;  Hare  v.  Mallock,  i  Miles  268;  First  Nat.  Bank  of 
Kane  v.  Ryan,  14  Dist.  450;  Brooks  v.  Smyser,  48  Pa.  86;  Brown  v.  Wag- 
ner, I  Mona.  102. 

343  First  Nat.  Bank  of  Kane  v.  Ryan,  14  Dist.  450. 
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mortgagors  die,  the  personal  representatives  of  the  decedent  and 
the  survivor  should  be  made  defendants.  Where  a  mortgage  is 
executed  by  attorney,  the  scire  facias  must  issue  against  the  prin- 
cipal, not  the  attorney.'** 

c.  Purchaser. 

The  sci.  fa.  should  be  issued  against  the  purchaser  of  real  estate 
who  has  given  the  bonds  and  mortgages  for  purchase-money.^*' 
An  administrator  who  sells  real  estate  under  an  order  of  the  or- 
phans' court  and  takes  a  mortgage  in  part  payment  and  subse- 
quently becomes  the  purchaser  himself  as  an  individual,  and  pays 
the  mortgage  which  is  assigned,  can  maintain  a  suit  on  the  mort- 
gage against  the  other  terre-tenants  for  the  amount  due  by  them 
on  the  mortgage.^*^ 

d.  Corporation. 

A  corporation  chartered  in  another  state  for  the  purpose  of 
constructing  railroads  and  mining  and  transporting  coal  may 
maintain  a  sci.  fa.  sur  mortgage  in  this  state. '*^  But  a  corpora- 
tion whose  charter  has  expired  has  no  power  to  issue  a  scire  facias 
sur  mortgage.'*^* 

e.  Terre-tenant. 

With  regard  to  terre-tenants,  some  attorneys  name  them  in  the 
prajcipe ;  others  simply  issue  the  scire  facias,  with  notice  to  terre- 
tenants.  The  act  does  not  require  them  to  be  made  parties,'*^  and 
the  only  effect  of  omitting  to  name  or  notify  them  is,  that  they  will 
be  permitted  to  make  any  defense  against  the  purchase  at  sheriff's 
sale,  which  they  might  have  made  on  the  scire  facias,  if  it  had 
been  served  on  them;  but  whether  named  or  served,  or  not,  the 
terre-tenant  may  come  into  court  by  petition,  and  defend  pro  inter- 

344  Maus  V.  Wilson,  15  Pa.  148. 

345  Singerly  v.  Thomas,  i  W.  N.  C.  39. 

346  Morrison  v.  Warner,  200  Pa.  315.  In  the  suit  all  claims  of  set-oflE 
by  the  defendants  over  six  years  old  are  barred  by  the  statute  of  limi- 
tations.    Ibid. 

347  N.  Y.  &  Scranton  Construction  Co.  v.  Winton,  208  Pa.  467.  See 
lyeasure  v.  Union  Mutual  Life  Ins.  Co.,  91  Pa.  491. 

347a    Cooper  V.  Oriental  Sav.  &  Loan  Association,  100  Pa.  402. 

348  Mather  v.  Clark,  i  W.  491.  Nor  is  it  necessary,  the  terre-tenant 
should  be  made  a  party  to  a  scire  facias  to  revive  the  judgment.  Smyser 
V.  Brooks,  I  Pears.  228. 


2574         Common  IvAW  Practice  in  Pennsyi,vania. 

esse  suo.^*°  On  admitting  a  terre-tenant  to  defend,  he  should 
stipulate  to  pay  costs,  since  the  terre-tenant  is  not  individually 
responsible  for  the  costs,  the  judgment  being  exclusively  de 
terris ;  nor  does  the  fact  of  his  application  by  petition  to  defend, 
devolve  on  him  any  personal  liability  for  costs,  unless  there  be  a 
stipulation  to  that  effect,  when  his  petition  was  granted.^^"  On 
some  occasions,  the  widow  of  a  deceased  mortgagor  may  find  it 
necessary  to  take  defense,  in  this  form  of  action,  as  to  her  dower 
in  the  premises ;  she  may  plead  that  the  mortgage  was  given  with- 
out consideration,  and  with  a  view  to  defraud  her  of  her  dower; 
and  judgment  may  be  rendered  upon  such  issue,  in  favor  of  the 
plaintiff,  subject  to  her  dower.  And  if,  from  the  record,  it  appears 
that  her  right  of  dower  is  confessed,  the  judgment,  although  en- 
tered generally  for  the  plaintiff,  is  to  be  understood  as  being  sub- 
ject to  her  dower,  the  short  entry  of  the  judgment  referring  to 
the  other  part  of  the  record,  where  the  right  of  dower  is  con- 
fessed; and  if,  under  an  execution  issued  under  such  judgment, 
the  land  be  levied  on  and  sold,  without  regard  to  her  dower,  the 
execution  is  erroneous,  and  will  be  reversed.'^'^  No  one  will  be 
permitted  to  come  in  as  a  terre-tenant  and  make  defense,  who 
would  not  be  prejudiced  by  the  judgment;  such  an  one  must 
have  an  estate  from  the  incumbrancer  which  might  be  bound  by 
the  incumbrance,  whether  judgment,  mortgage  or  recog^i- 
zance.^°^ 

A  third  person  who  pays  off  an  execution  from  a  judgment  on 
a  mortgage  bond  and  has  the  judgment  marked  to  his  use,  ac- 
quires not  only  control  of  the  judgment  but  the  right  to  an  as- 
signment of  the  mortgage.  And  if  the  terre-tenant  fails  to  dis- 
charge it,  the  purchaser  may  proceed  by  sci.  fa.  on  the  mortgage 
in  the  name  of  the  mortgagee  without  express  authority  from 
him.'" 

Formerly  the  law  did  not  require  that  terre-tenants  be  served 
with  notice  of  the  issuing  of  a  scire  facias,  though  it  was  often 

349  Roberts  v.  Williams,  5  Wh.  170;  Mevey's ,  Appeal,  4  Pa.  80;  Fra- 
ley  V.  Steinmetz,  22  Pa.  437 ;  Evans  v.  Meylert,  19  Pa.  402. 

350  Wickersham  v.  Fetrow,  5  Pa.  260.  And  see  Holden  v.  Winslow, 
19  Pa.  449- 

351  Reidenauer  v.  Killinger,  11  S.  &  R.  119. 

352  Catlin  V.  Robinson,  2  W.  373. 

353  Borland  v.  Meurer,  139  Pa.  513. 
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done.  The  Act  of  1903,^"*  however,  provides  for  making  the 
terre-tenants  of  mortgaged  lands  parties  to  the  writ  of  scire 
facias.  A  person  therefore  who  is  in  possession  and  is  not  sum- 
moned or  made  party  to  the  sci.  fa.  as  the  act  requires,  is  not 
bound  by  the  judgment.'"^ 

f.    Use  of  mortgagee's  name  by  another  party. 

A  mortgagor  conveyed  mortgaged  premises  "under  and  subject 
to"  payment  of  the  mortgage  debt  and  afterward  judgment  was 
obtained  on  the  mortgage,  and  the  land  was  sold  for  an  insufficient 
sum  to  pay  the  mortgage  debt.  An  action  was  then  brought  in 
the  name  of  the  mortgagor  to  the  use  of  the  mortgagee  to  recover 
the  deficiency  from  the  grantee.  After  the  bringing  of  the  action 
the  mortgagor  parted  with  whatever  interest  he  had  therein.  It 
could  not  be  continued  by  the  mortgagee  though  brought  with  the 
mortgagor's  knowledge  and  consent  without  filing  a  warrant  of 
attorney.  "That  an  action  may  be  maintained  by  a  mortgagee 
in  his  own  right  is  in  direct  contradiction  of  the  Act  of  1878 
which  provides  that  the  grantee  of  real  estate  subject  to  a  ground 
rent,  mortgage,  or  other  incumbrance,  shall  not  be  personally 
liable  for  the  payment  of  such  ground  rent,  mortgage  or  other  in- 
cumbrance, unless  by  agreement  in  writing  he  shall  have  ex- 
pressly assumed  a  personal  liability  therefor ;  that  the  words  'un- 
der and  subject  to  the  payment  of  such  ground  rent  mortgage,  or 
other  incumbrance'  shall  not  alone  be  construed  to  make  such 
grantee  liable ;  and  that  the  right  to  enforce  such  a  liability  shall 
not  enure  to  any  one  other  than  the  person  with  whom  such  an 
agreement  was  made.  That  an  action  may  be  maintained  by  a 
mortgagee  in  his  own  right  is  in  direct  contradiction  of  the  act. 
It  is  equally  clear  that  he  has  no  right  to  sue  in  the  name  of  the 
grantor  without  his  consent."''* 

29.    Service  and  return. (r) 

The  service  Act  of  1901  provides  for  the  service  of  the  writ 

r    6  Vale  17131. 

354  Act  April  23,  P.  L.  261,  i  Purd.  §16,  p.  240. 

355  Nevil  v.  Heinke,  22  Super.  Ct.  614. 

356  Fell,  J.,  Fisler  v.  Reach,  202  Pa.  74,  ^^,  citing  Blood  v.  Crew- 
Levick  Co.,  177  Pa.  606;  Old  Colony  Trust  Company  v.  Allentown  & 
Bethlehem  Rapid  Transit  Co.,  192  Pa.  596.  See  also  May's  Estate,  218 
Pa.  64. 
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of  scire  facias  sur  mortgage  and  has  been  fully  considered.'"'  'As 
this  act  does  not  change  the  scope  of  service  in  such  case,  the 
interpretation  of  prior  legislation  may  be  worth  presenting  here. 
The  writ  need  not  be  served  upon  the  terre-tenant  of  the  mort- 
gaged premises,  to  make  him  a  party  to  the  proceedings,  for  a 
title  by  the  sheriff  upon  a  judgment  against  the  mortgagor  alone, 
is  good  f^^  so,  an  omission  to  serve  the  writ  upon  the  heirs,  does 
not  avoid  the  sale ;  but  such  omission  will  let  in  the  heirs  to  make 
the  same  defense  to  an  ejectment  by  the  sheriff's  vendee,  which 
they  might  have  made  to  the  scire  facias,  if  they  had  been 
served.^'''  And  service  upon  a  tenant  in  possession  under  an 
alienee  of  the  mortgagor  subsequent  to  the  mortgage,  is  not  no- 
tice to  the  alienee,  so  as  to  bind  him.''"  The  return,  when  the 
writ  is  served,  is  "made  known,"  or  "scire  feci,"  and  is  signed 
by  the  sheriff,  and  the  deputy  who  actually  served  it. 

Service  of  a  sci.  fa.  sur  mortgage  on  a  prisoner  in  a  county 
prison  need  not  be  made  on  him  personally,  but  may  be  made  by 
leaving  a  true  and  attested  copy  at  his  place  of  residence  with  an 
adult  member  of  his  family  and  making  known  the  contents 
thereof."*^ 

If  two  writs  of  sci.  fa.  are  issued  on  a  mortgage  and  a  return 
of  non  est  is  made  to  the  first,  and  of  nihil  habet  to  the  second, 
the  irregularity  of  the  return  to  the  first  writ  will  not  render  void 
the  judgment  entered  on  the  second  writ,  but  only  voidable  by 
the  defendant  if  he  acts  within  a  reasonable  time.'°* 

30.    Affidavit. 

The  service  act  of  1903'*°  requires  the  plaintiff  to  file  with  his 
prsecipe  an  affidavit  setting  forth,  on  his  belief,  the  names  and 

357  Chap.  7,  §41,  Vol  i,  p.  274.  If  the  process  is  not  served  as  the  law 
requires  on  the  real  owner,  he  may  make  any  defense  against  the  pur- 
chaser at  the  sheriff's  sale  that  he  might  have  made  against  the  scire 
facias.  Lyle  v.  Armstrong,  235  Pa,  227 ;  Gelston  y.  Donnon,  44  Super.  Ct. 
280. 

358  Mather  v.  Clark,  i  W.  491.    See  §39. 

359  Wallace  v.  Blair,  i  Grant  75. 

360  Cowan  V.  Getty,  5  W.  531 ;  Commonwealth  v.  Duncan,  8  Pa.  93. 

361  Smith  V.  Hooton,  3  Dist.  250. 

362  Brundred  v.  English,  164  Pa.  615.  An  irregular  return  of  non  est 
to  a  sci.  fa.  sur  mortgage  may  be  amended  on  motion  by  the  sheriff.    Ibid. 

363  Act  April  23,  P.  L.  261,  i  Purd.  §18,  p.  241.  See  Vol.  i,  §41,  p. 
274. 
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residences  of  the  real  owners  of  the  property.  This  affidavit 
must  be  appended  to  the  writ,  nor  is  its  omission  cured  by  a 
sheriff's  return  of  service  on  the  owners.*'*  But  if  it  has  not  been 
filed  before  service  of  the  writ,  and  it  appears  that  the  mortgagor 
is  the  owner,  the  court  will  permit  the  affidavit  to  be  filed  nunc  pro 
tunc.'""  Again,  where  an  affidavit  is  filed  with  the  praecipe  for 
a  scire  facias  sur  mortgage  averring  the  name  of  the  owner,  and 
the  sheriff  while  directed  to  serve  it  is  unable  to  do  so,  the  plaintiff 
may  file  with  his  prjecipe  for  the  alias  writ  an  affidavit  that  he 
does  not  know  and  has  been  unable  to  ascertain  the  address  of  such 
owner.  It  then  becomes  the  duty  of  the  prothonotary,  after  two 
returns  of  "nihil,"  following  the  new  affidavit  to  enter  judgment 
thereon.^'"  Lastly  this  act  does  not  apply  to  a  sci.  fa.  to  revive 
the  lien  of  a  judgment,  therefore  the  plaintiff  need  not  file  with 
his  praecipe  such  an  affidavit.*"' 

The  "real  owners"  who  must  be  joined  in  actions  of  scire  facias 
sur  mortgage  under  this  act  of  1903  are  the  present  owners  of  the 
title  by  and  under  which  the  mortgagor  claimed  the  land  at  the 
time  of  executing  the  mortgage;  persons  who  claim  the  land  by 
titles  antagonistic  to  those  of  the  mortgagor  are  not  intended  to 
be  thus  joined.  If,  therefore,  persons  having  such  antagonistic 
titles  have  been  improperly  joined  as  real  owners,  they  may  ob- 
ject to  having  the  jury  sworn  as  to  them,  or  claim  a  misjoinder, 
or  have  the  proceedings  arrested,  but  cannot  offer  evidence  to 
prove  the  superiority  of  their  title  to  that  of  the  mortgagor,  for 
the  title  to  the  mortgaged  land  cannot  be  tried  in  such  an  action. ^^^^ 

If  the  defendant  denies  the  plaintiff's  right  to  recover  any  sum 
whatever,  and  sets  up  as  a  defense  fraud,  failure  of  consideration 
and  set-off,  though  not  in  a  clear  and  concise  manner  as  the  law 
requires,  the  appellate  court  will  reverse  an  order  making  abso- 
lute a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense.'** 

31.    Alias  writ. 
If  the  sheriff  be  unable  to  effect  a  service  of  the  writ  within 

364  Kaufhold  v.  Burke,  S  Lack.  Jur.  223. 

36s  Scott  V.  Calvert,  10  Del.  80. 

366  Monges  v.  Marcus,  14  Dist.  367. 

367  McDonoug-h  v.  Lydon,  18  Dist  466. 

367a    Orient  B.  &  L.  Association  v.  Gould,  239  Pa.  335. 

368  Lengert  v.  Chaniel,  205  Pa.  280. 
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his  bailiwick,  he  makes  a  return  of  nihil  Tiabet ;  whereupon,  the 
plaintiff  may  take  out  an  alias  scire  facias,  returnable  to  the  next 
term,  or  to  a  monthly  return  day  of  the  same  term ;"°  and  if  this 
also  be  returned  nihil  habet,  it  is  equivalent  to  a  scire  feci,  and 
the  plaintiff  may  proceed  to  take  judgment  by  default ;"°  and  this, 
whether  the  mortgagor  be  living  or  dead."^  The  death  of  the 
mortgagor  cannot  be  averred  against  the  judgment  f^  if  the  terre- 
tenant  be  really  injured,  by  the  act  ol  the  sheriff,  his  remedy  is, 
by  an  action  against  the  sheriff  for  a  false  return.  But  the  sheriff, 
if  he  will,  may  make  a  return  of  mortuus  est  f^  and  if  he  do  so, 
the  plaintiff  cannot  take  judgment  against  the  terre-tenant,  until 
the  personal  repersentatives  are  brought  in.*^*  If,  however,  the 
terre-tenant  be  served,  two  returns  of  nihil  are  only  requisite, 
to  foreclose  the  title,  if  any,  of  the  mortgagor;'''"  a  judgment 
against  the  mortgagor,  on  one  return  of  nihil,  though  irregular, 
cannot  be  questioned  collaterally  in  another  suit.*"  To  entitle 
the  plaintiff  to  judgment  on  two  nihils,  on  the  quarto  die  post, 
the  second  scire  facias  must  have  issued  ten  days  before  the  re- 
turn day;''^  and  in  a  recent  case,  it  was  decided,  that  judgment 
cannot  be  taken  on  two  returns  of  nihil,  until  the  lapse  of  four- 
teen days  from  the  return  day  of  the  alias  writ ;  the  two  returns 
of  nihil  habet  being  equivalent  to  a  scire  feci,  there  must  be  some 
certain  day  upon  which  service  will  be  presumed ;  and  the  proper 
day  on  which  to  presume  a  service  is  the  return  day  of  the  second 
writ.'^*  Two  returns  of  nihil  do  not  authorize  a  judgment  for 
want  of  an  affidavit  of  defense;'^'  where  there  is  a  service  upon 

369  Haupt  V.  Davis,  79  Pa.  238;  Schwartz  v.  McClurg,  25  Pitts.  L.  J. 
185. 

370  Compher  v.  Anawalt,  2  W.  490;  Chatnbers  v.  Carson,  2  Wh.  9: 
Magaw  V.  Stevenson,  i  Grant  402;  Stevens  v.  North  Pennsylvania  Coal 
Co.,  35  Pa.  26s ;  Warner  v.  Moore,  3  Luz.  L.  R.  108. 

371  Warder  v.  Tainter,  4  W.  270;  Chambers  v.  Chester,  2  Wh.  365; 
Taylor  v.  Young,  71  Pa.  81. 

372  Taylor  v.  Young,  71  Pa.  81. 

373  Warder  v.  Tainter,  4  W.  276. 

374  Blanchard  v.  Kohler,  5  W.  N.  C.  362. 

375  Stevens  v.  North  Pennsylvania  Coal  Co.,  35  Pa.  265.  See  Roberts 
V.  Williams,  S  Wh.  170. 

376  Allison  v.  Rankin,  7  S.  &  R.  271. 

377  Laws  V.  McDanel,  i  Clark  421. 

378  Faunce  v.  Subers,  i  W.  N.  C.  248. 

379  Miner  v.  Graham,  24  Pa.  491. 
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the  terre-tenant,  and  two  nihils  as  to  the  mortgagor,  the  proper 
course  is,  to  take  judgment  against  the  mortgagor  for  want  of  an 
appearance,  and  against  the  terre-tenant  for  not  taking  defense 
in  proper  form.'*" 

32.  Appearance. 

The  defendant  ought,  after  service,  to  enter  an  appearance  in 
court,  which  is  usually  done  by  attorney;  if  this  be  not  done  on 
the  day  whereon  the  writ  is  made  returnable,  judgment  may  be 
signed  against  him  by  default;  this,  in  practice,  is  done  on  the 
Saturday  succeeding  the  return  day  of  the  writ.  Then,  "if  the 
case  be  such  as  damages  only  are  to  be  recovered,"  a  writ  of  in- 
quiry issues,  and  "an  inquest  forthwith  charged  to  inquire 
thereof ;"  as  the  inquest,  however,  is  only  for  the  purpose  of  in- 
forming the  conscience  of  the  court,  the  court  themselves  may, 
if  they  please,  assess  the  damages,  and  in  ordinary  cases  of  non- 
payment of  money  lent  on  mortgage,  it  is  the  practice,  for  the 
plaintiff  to  compute  the  amount  of  principal  and  interest  due  with- 
out a  writ  of  inquiry.'*^  But  an  execution  upon  such  a  judgment, 
where  the  mortgage  is  for  the  performance  of  a  collateral  act, 
without  previous  writ  of  inquiry,  would  be  irregular,  and  the 
court  would  set  the  proceedings  aside,  or  they  would  be  reversed 
on  error;  still,  they  are  not  absolutely  void,  nor  can  they  be  ex- 
amined collaterally.^*^  To  a  scire  facias  and  alias  scire  facias  on 
a  mortgage,  there  were  returns  of  nihil  as  to  the  mortgagor,  and 
appearance  by  the  terre-tenants ;  the  attorney  agreed  in  writing  to 
withdraw  his  plea  and  confess  judgment;  the  plaintiff's  attorney 
indorsed  an  order  to  enter  this  judgment  and  issue  a  levari ;  the 
prothonotary  entered  on  his  docket  "judgment" ;  by  the  rules  of 
court,  he  had  authority  to  enter  judgment  by  default  on  writs  of 
scire  facias ;  and  it  was  held,  that  the  judgment  thus  entered  was 
against  the  mortgagor  by  default,  on  two  returns  of  nihil,  and 
against  the  terre-tenants  by  confession,  on  which  a  levari  might 
issue.'*' 

33.  Judgment  by  default. (s) 

If  the  writ  be  not  served  ten  days  before  the  return  day,  judg- 

s    6  Vale  17100,  171 18,  17170. 

380  Stevens  v.  North  Pennsylvania  Coal  Co.,  35  Pa.  265. 

381  See  Chap.  16,  §10,  Vol.  i,  p.  620. 

382  Stackpoole  v.  Glassford,  16  S.  &  R.  163. 

383  Cooper  v.  Borrall,  10  Pa.  igi. 
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ment  by  default,  for  want  of  an  appearance,  may  be  taken  at  the 
expiration  of  the  fourteen  days  after  the  service.  If  one  of 
several  defendants  do  not  appear,  judgment  by  default  may  be 
taken  against  him,  and  the  cause  then  proceeds  as  to  the  others. 
If  the  defendant  appear,  he  must  file  his  affidavit  of  defense,^'* 
unless  he  be  an  infant,  or  an  executor  or  administrator,  in  which 
cases  it  is  unnecessary.  He  may  then  be  ruled  to  plead,  without  a 
declaration  being  previously  filed ;  because  the  cause  of  action  is, 
or  ought  to  be,  sufficiently  described  in  the  writ,  or  agreement, 
if  the  action  be  instituted  without  writ;  and  it  is  the  constant 
practice,  to  plead  to  the  scire  facias  without  a  declaration.'*'  An 
affidavit  of  defense  by  a  terre-tenant,  filed  in  a  scire  facias  by  an 
assignee  of  a  mortgage,  payable  in  one  year,  stating  that  the  mort- 
gage was  given  for  the  purchase-money  of  the  mortgaged  prem- 
ises; that  the  mortgagee  agreed  with  the  mortgagor  that  if  the 
interest  was  regularly  paid,  he  would  not  call  for  the  principal 
for  ten  years;  that  the  interest  was  regularly  paid,  but  that  the 
mortgagee  received  "an  usurious  bonus"  from  a  terre-tenant ;  and 
that  the  deponent  verily  believed  that  the  plaintiff  in  the  suit  did 
not  wish  the  mortgage  sued  out,  was  held  sufficient.'*^  It  is  not 
necessary  to  file  a  copy  of  the  mortgage,  in  order  to  obtain  judg- 
ment for  want  of  an  affidavit  of  defense;  it  is  sufficient,  if  the 
scire  facias  recite  the  date  of  recording  the  mortgage.  If  the  affi- 
davit be  sufficient,  the  plaintiff  must  obtain  a  plea  and  put  the  case 
at  issue. 

If  a  sci.  fa.  clause  in  a  mortgage  provide  that  if  default  be 
made  of  principal  or  interest  or  any  part  thereof,  when  due  and 
payable  for  the  space  of  thirty  days,  the  whole  of  the  principal 
debt  and  interest  unpaid  shall  then  become  due  and  payable  forth- 
with, no  suit  for  their  recovery  can  be  instituted  until  the  expira- 
tion of  thirty  days  from  the  date  specified  for  their  pa3m3ent.''^ 

384    See  Chap.  14,  §12,  Vol.  i,  p.  500. 
38s    Morris  v.  Buckley,  11  S.    R.  174. 

386  Zeibert  v.  Grew,  6  Wh.  404.  The  breach  of  a  collateral  agreement 
between  mortgagor  and  mortgagee,  is  no  defense  to  a  scire  facias,  at  tht 
suit  of  an  assignee  of  the  mortgage.    McMasters  v.  Wilhelm,  85  Pa.  218. 

387  Reis  V.  McDevitt,  210  Pa.  414.  On  a  scire  facias  sur  mortgage 
an  affidavit  of  defense  is  insufficient  which  avers  that  the  defendant  ten- 
dered to  the  attorney  for  the  plaintiff  at  his  office  one  quarter  year's  inter- 
est upon  the  bond  and  mortgage  without  any  averment  of  what  was  ten- 
dered, or  the  authority  of  the  attorney  to  receive  payment.  Stead  V.  Ran- 
dall, 236  Fa.  64. 
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If  the  record  of  a  sci.  fa.  sur  mortgage  shows  a  service  on  the 
defendant,  and  the  entry  of  a  judgment  for  want  of  an  appear- 
ance, the  court  cannot  by  a  petition  filed  by  the  defendant's  exec- 
utor, averring  the  defendant's  death  about  five  months  prior  to 
the  entry  of  judgment,  strike  it  off,  for  it  is  regular  on  its  face. 
The  proper  remedy  is  a  rule  to  open  the  judgment.^^* 

34.    Pleas,  (t) 

As  the  procedure  Act  of  1887  does  not  apply  to  actions  of  sci. 
fa.^*'  the  plea  of  non  est  factum  is  still  in  use,  for  example,  in  de- 
nying the  execution  of  a  mortgage,'^"  which  throws  on  the  plain- 
tiff the  burden  of  proving  its  execution.^^^  This  plea  may  also  be 
made  with  leave  to  give  special  matter  in  evidence  under  which 
fraud  in  the  mortgage  may  be  shown.^'^ 

Nul  tiel  record  is  no  plea ;  the  mortgage  not  being  a  record  f^^ 
the  proper  mode  of  excepting  to  a  variance  between  the  scire 
facias  and  the  mortgage  is,  by  objecting  to  the  receipt  of  the  mort- 
gage in  evidence,  on  the  ground  of  such  variance.^"*  Under  the 
act,  the  defendant  may  plead  satisfaction,  or  payment  of  part  or 
all  of  the  mortgage  money,  or  any  other  lawful  plea,  in  avoidance 
of  the  deed  or  debt,  as  the  case  may  require,  and  defense  may  be 

t    6  Vale  17165. 

388  Lawrence  v.  Smith,  2x5  Pa.  534. 

389  See  §6. 

390  Michaelis  v.  Brawley,  109  Pa.  7;  Eby  v.  Elder,  122  Pa.  342. 

391  Clymer  v.  Graflf,  10  Del.  221. 

392  Lewars  v.  Weaver,  121  Pa.  268. 

393  Frear  v.  Drinker,  8  Pa.  520;  Roberts  v.  Halstead,  9  Pa.  32.  The 
suit  is  upon  the  instrument,  not  upon  the  record,  and,  therefore,  the 
proper  plea  is  non  est  factum.  Lancaster  v.  Smith,  67  Pa.  427.  In  a  trial 
by  record  an  issue  was  made  by  a  plea  of  nul  tiel  record  to  a  sci.  fa.  to 
revive,  under  the  Act  of  May  19,  1887,  P.  L.  132,  2  Purd.  §6,  p.  1516,  a  judg- 
ment in  ejectment  in  which  there  were  nowhere  among  the  records  of  the 
action,  any  memoranda  of  the  payment  of  a  jury  fee,  or  of  a  direction  by 
the  court  to  enter  judgment  for  the  plaintiff  upon  the  verdict,  or  of  the 
entry  of  any  judgment  for  the  plaintiff,  nor  any  memoranda  other  than 
an  entry  of  the  verdict  upon  the  judgment  or  Hen  index,  which  was  the 
usual  entry  made  by  the  prothonotary  upon  the  judgment  index  upon  the 
day  of  the  rendering  of  every  verdict.  It  was  held  that  no  judgment  was 
ever  entered  in  the  action,  and  the  plea  of  nul  tiel  record  was  sustained. 
Birtch  v.  Lathrop,  11  Dist.  190. 

394    Frear  v.  Drinker,  8  Pa.  520. 
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taken  either  at  law  or  in  equity.  The  ordinary  plea  is  payment,^"" 
with  notice  of  special  matter/"'  under  which  may  be  given  in  evi- 
dence any  equitable  defense;  as,  defect  of  title,  mistake,  want  of 
consideration,^"'  fraud  either  in  the  execution  or  consideration  of 
the  instrument,^"*  or  any  other  matter  which  shows  that,  ex  aequo 
et  bono,  the  plaintiff  ought  not  to  recover.^""  Under  this  plea,  if 
the  plaintiff  intend  to  insist  on  fraud  in  fact,  it  is  not  sufficient,  to 
allege  in  the  notice  of  special  matter,  facts  from  which  an  infer- 
ence of  moral  fraud  may  be  drawn ;  but  the  alleged  fraud  should 
be  charged  in  the  notice;  otherwise,  the  object  of  special  notice 
would  not  be  gained,  which  is  to  put  the  plaintiff  on  his  guard, 
that  his  attention  may  be  drawn  to  the  defense  on  which  the  de- 
fendant relies.*""  The  fact  that  the  twelve  months  have  not 
elapsed  since  the  money  became  due,  should  be  specially  pleaded, 
where  the  dates  of  maturity  of  the  several  obligations  secured  by 
the  mortgage  do  not  appear  upon  its  face,  and,  perhaps,  it  is  only 
pleadable  in  abatement.*"^  It  is  error  in  the  court  to  overrule  a 
special  plea ;  if  the  plea  be  defective,  the  plaintiff  may  demur,  and 
if  the  plaintiff  be  taken  by  surprise,  the  court  will,  on  motion, 
continue  the  cause.*"^  Nevertheless  this  plea  was  pleaded  to  a 
scire  facias  by  a  building  association  for  the  purpose  of  denying 
that  it  ever  had  corporate  capacity.*"^ 

A  special  plea  remains  to  be  mentioned,  founded  on  the  act  of 
second  of  April,  1822.*"*  This  act  provides,  that  the  mortgagee, 
or  his  legal  representatives,  may  release  any  part  of  the  mort- 
gaged premises,  and  proceed  by  scire  facias  to  recover  the  debt 
out  of  the  remaining  part,  not  released ;  and  that  the  defendant, 
in  addition  to  the  pleas  mentioned  in  the  act  of  1705,  may  plead 

395  Brownback  v.  Ozias,  117  Pa.  87;  Sager  v.  Lindsey,  118  Pa.  25;  Cox 
V.  Ledward,  124  Pa.  435;  Moran's  Appeal,  126  Pa.  500. 

396  Cox  V.  Ledward,  124  Pa.  435 ;  Theyken  v.  Howe  Machine  Co.,  109 
Pa.  95. 

397  Swift  V.  Hawkins,  i  Dall.  17. 

398  Baring  v.  Shippen,  2  Binn.  154.  A  bona  fide  assignee  for  value, 
with  a  certificate  of  no  set-ofif,  is  not  affected  by  a  fraud  between  the 
mortgagor  and  mortgagee.    Twitchell  v.  McMurtrie,  4  W.  N.  C.  419. 

399  Latapee  v.  Pecholier,  3  W.  C.  C.  180. 

400  McCrelish  v.  Churchman,  4  R.  26. 

401  Roberts  v.  Halstead,  9  Pa.  32. 

402  Roberts  v.  Williams,  S  Wh.  170. 

403  Albright  v.  Lafayette  B.  &  L.  Association,  102  Pa.  411. 

404  7  Sm.  L.  567,  I  Purd.  §177.  p.  1185. 


Of  the  Writ  op  Scirb  Facias.  2583 

that  the  balance  claimed  is  greater  than  in  a  just  proportion  ought 
to  be  levied  of  the  premises  described  in  the  writ,  and  if  he  there- 
upon confess  judgment  for  so  much  as  he  believes  to  be  a  just 
proportion  chargeable  on  such  premises ;  and  if  the  plaintiff  shall 
proceed  on  his  claim,  but  shall  fail  to  recover  more  than  the 
amount  of  said  judgment,  with  interest  thereon,  the  plaintiff 
shall  pay  the  costs  of  such  further  proceedings  to  final  judgment ; 
in  any  other  event,  the  defendant  shall  pay  them.  This  act  is 
evidently  intended  for  the  benefit  of  terre-tenants,  who  have  pur- 
chased from  the  mortgagor,  and  are  willing  to  contribute  their 
proper  share  to  have  their  lands  released;  that  they  may  not  be 
made  liable  for  the  laches,  neglect  or  inability  of  others,  nor  be 
imposed  on  by  the  mortgagee,  who  might  release  the  terre-tenant, 
in  equity  bound  to  pay  the  whole,  and  compel  another  to  pay,  who 
ought  not  to  pay  anything,  or,  at  most,  was  only  bound  to  con- 
tribute his  proper  proportion.  The  effect  of  a  release  of  part  of 
the  mortgaged  premises,  as  regards  the  relative  equities  of  such 
purchasers  of  terre-tenants  against  each  other,  was  left  unaf- 
fected by  this  act,  and  is  to  be  determined  by  the  established  prin- 
ciples of  law  and  equity.*"^ 

35.    Defenses,  (u) 

Ordinarily  after  a  mortgagor  has  parted  with  his  title  he  will 
not  be  allowed  to  defend  in  a  suit  on  the  mortgage  if  his  defense 
is  one  for  which  he  has  an  independent  cause  of  action  which  will 
not  be  barred  by  a  judgment  on  the  sci.  fa.*°*  But  whenever  he 
would  be  liable  on  his  bond  in  case  the  land  was  not  of  sufficient 
value  to  pay  the  debt,  he  has  been  allowed  to  defend ;  for  as  the 
judgment  in  the  sci.  fa.  would  be  conclusive  of  the  amount  of  the 
debt,  he  could  not  afterwards  defend  in  a  suit  on  the  accompany- 
ing bond.*"'  In  such  cases  therefore  he  has  been  allowed  to  de- 
fend as  against  the  mortgage. 

u    6  Vale  17136. 

40s     Mevey's  Appeal,  4  Pa.  80. 

406  Hunsicker  v.  Richardson,  3  Dist.  178.  A  mortgagor  whose  bond 
has  been  released  and  who  has  no  longer  any  interest  in  the  land  cannot 
be  permitted  to  defend  in  an  action  on  a  scire  facias.  Evans  v.  Wilmer, 
210  Pa.  624;  Reap  v.  Battle,  155  Pa.  265;  Broomell  v.  Anderson,  6  Cent. 
Rep.  723. 

407  Parker  v.  Suloff,  94  Pa.  527;  Huckenstein  v.  Love,  98  Pa.  518; 
Hunsicker  v.  Richardson,  3  Dist.  178.    See  Reap  v.  Battle,  155  Pa.  265, 
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We  shall  discuss  the  subject  of  defenses  to  the  scire  facias,  un- 
der the  following  heads:  i.  Payment,  and  herein  of  keeping  the 
mortgage  alive  by  agreement,  after  it  has  been  paid  in  full.  2. 
Outstanding  title,  and  similar  defenses  to  a  mortgage  for  pur- 
chase-money. 3.  Discharge.  4.  Other  defenses.  It  is  to  be  ob- 
served, that  the  mortgagor  is  empowered  by  statute,  to  pay  into 
court  the  amount  claimed,  and  have  satisfaction  entered  on  the 
mortgage;  and  thereupon,  to  contest  the  right  of  the  mortgagee 
to  the  amount  so  paid  in.*"* 

36.    Payment,  (v) 

a.    Is  a  good  defense. 

In  this  commonwealth,  where,  for  want  of  a  court  of  equity, 
the  courts  of  law  have  assumed  chancery  powers,  payment  at 
any  time  before  the  action  brought,  though  without  an  acquit- 
tance, was  always  a  good  defense  ;*°°  and  the  form  of  an  acquit- 
tance would  not  seem  to  be  much  regarded,  for,  although  not  un- 
der seal,  it  has  been  held  to  release  a  mortgage,  even  where  there 
was  no  actual  payment.*^"  So,  where  the  mortgagor  had  obtained 
a  judgment  against  his  mortgagee,  for  an  amount  greater  than  the 
amount  of  the  mortgage,  he  may  show,  in  defense  to  a  scire 
facias  on  the  mortgage,  that  his  judgment  had  been  applied  in  ex- 
tinguishment of  the  mortgage.  And  where  the  mortgagee  had 
died  insolvent,  and  the  lien  of  the  mortgagor's  judgment  had  ex- 
pired, the  jury  were  justified,  after  a  great  lapse  of  time,  in  find- 
ing, as  a  presumption  of  fact,  that  the  judgment  had  been  so  ap- 
plied.*" If  the  mortgagee  assign  his  mortgage,  and  the  accom- 
panying bond  and  warrant,  to  two  trustees,  in  trust  for  the  use 

V    6  Vale  17033. 
269.    Credit  should  be  allowed  on  a  mortgage  for  the  amount  bid  by  the 
mortgagee  for  the  property  at  a  sheriff's  sale  under  a  judgment  secured 
on  the  bond,  though  the  sale  passed  no  title.    Wells  v.  Van  Dyke,  106  Pa. 
hi;  Lynn  v.  Freemansburg  B.  &  L.  Association,  117  Pa.  I. 

408  Act  3  April,  1851,  §14,  P.  L.  871,  I  Purd.  §184,  p.  1187. 

409  Link  V.  McKee,  233  Pa.  461 ;  N.  Y.  &  Scranton  Construction  Co.  v. 
Winton,  208  Pa.  467;  Fredonia  Nat.  Bank  v.  Borden,  166  Pa.  177. 

410  Wentz  V.  De  Haven,  i  S.  &  R.  312.  But,  in  such  a  case,  a  con- 
sideration must  be  shown.    Ackla  v.  Ackla,  6  Pa.  228. 

411  Smith  V.  Nevin,  31  Pa.  238.  That  the  mortgage  was  assigned  as 
collateral  security,  is  not  sufficient  to  prevent  judgment;  the  rights  of  the 
parties  may  be  settled  under  the  judgment.    Smith  v.  Bunting,  86  Pa.  116. 
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of  his  daughter  and  her  children,  payment  by  the  debtor  to  one  of 
these  trustees,  discharges  the  debt.*^^ 

b.  Set-o£F. 

A  debt  from  the  mortgagee  may  be  set  off  against  the  mortgage 
debt,^^*  but  such  debt  does  not,  ipso  facto,  pay  the  interest  so  as 
to  prevent  default  whereby  the  whole  debt  becomes  due,  in  the 
absence  of  an  agreement  to  apply  it  or  notice  or  demand  to  have  it 
applied.*"  Nor  will  a  mortgagor  be  permitted  to  set  off  against 
the  mortgage  a  claim  for  damages  for  trespass  committed  by  the ' 
mortgagee.*^"  nor  can  a  member  or  borrower  of  a  building  asso- 
ciation prove  as  a  set-off  the  loss  suffered  from  its  suspension  of 
business.*'^  Indeed,  while  liquidated  claims  may  be  properly  used 
by  way  of  set-off,  unliquidated  claims  cannot  be  soused  save  where 
an  agreement  to  that  effect  is  shown.*^'  As  a  sci.  fa.  sur  mortgage 
is  a  proceeding  in  rem,  a  certificate  in  favor  of  the  defendant 
cannot  be  properly  entered.  And  if  it  has  been,  the  appellate 
court  will  set  it  aside  while  sustaining  the  judgment  in  favor  of 
the  defendant.*^* 

c.  Payment  to  a  lunatic. 

If  a  mortgagor  with  the  aid  of  a  physician  satisfies  himself  that 
the  mortgagee  is  of  unsound  mind  and  acting  on  this  belief  makes 
no  tender  of  an  instalment  due  on  the  mortgage  he  will  be  liable 

412  Bowes  V.  Seeger,  8  W.  &  S.  222.  In  general,  one  of  several  co- 
executors  has  power  to  receive  payment  of  a  mortgage,  and  to  enter  satis- 
faction of  record,  though  it  were  an  investment  made  by  the  executors, 
after  the  decease  of  their  testator.  D'Invilliers  v.  Abbott,  4  W.  N.  C. 
124;  People  v.  Keyser,  24  N.  Y.  226. 

413  Carmalt  v.  Post,  8  W.  406;  Ryan  v.  Casey,  Pleas  153;  Gumpert  v. 
Ell,  7  Kulp  513;  Garrison  v.  Lenz,  i  W.  N.  C.  5. 

414  Gumpert  v.  Ell,  7  Kulp  513;  Hinckley  v.  Walters,  8  Kulp  260; 
Hines  v.  Barnitz,  8  W.  39;  Gilmore  v.  Reed,  76  Pa.  462;  Wisecarver  v. 
Kincaid,  83  Pa.  100;  Beaty  v.  Birdwell,  91  Pa.  438.  Where  on  a  scire 
facias  sur  mortgage  no  defense  is  entered  that  the  plaintiff  had  defaulted 
in  making  the  agreed  advances,  no  such  defense  can  subsequently  be  set 
up  in  a  suit  on  another  mortgage  between  the  same  parties.  Continental 
Title  &  Trust  Co.  v.  Devlin,  209  Pa.  380. 

415  Linen  v.  Feltz,  13  Lane.  Bar  24. 

416  Hopkins  v.  Stockdale,  117  Pa.  363;  Johnston  v.  Elizabeth  B.  &  L- 
Association,  104  Pa.  394. 

417  Somerset  Colliery  Co.  v.  John,  219  Pa.  380  and  227  Pa.  228. 

418  Land  Title  &  Trust  Co.  v.  Fulmer,  24  Super.  Ct.  256,  260. 
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for  the  interest  thereon  until  payment.  "If  the  mortgagor  thought 
he  could  not  safely  make  payment  to  the  mortgagee,  and  had  de- 
sired to  stop  interest,  he  could  have  asked  leave  to  pay  the  money 
into  court,  and  permission  so  to  do  would  have  relieved  and  fully 
protected  him."*" 

d.  When  debtor  may  bring  mortgagee  into  court. 

In  all  cases  where  any  mortgage  may  have  become  due  for  one 
year  or  more  and  a  dispute  shall  have  arisen  between  the  parties 
as  to  the  amount  to  be  paid  to  satisfy  the  mortgage  in  full,  the 
mortgagor  or  his  representatives  or  the  owner  of  the  mortgaged 
premises  may  petition  the  court  of  common  pleas  of  the  county 
where  the  land  is  situate,  setting  forth  the  premises,  whereupon 
the  court  shall  direct  the  sheriff  of  that  county  to  serve  a  notice, 
stating  the  facts  set  forth  in  the  petition,  on  the  holder  of  the 
mortgage  or  his  representatives,  requiring  him  or  them  to  cause 
a  writ  of  scire  facias  to  be  issued  returnable  to  the  next  term, 
on  the  afore-cited  mortgage,  together  with  a  statement  duly  veri- 
fied of  the  amount  claimed  to  be  due  on  the  mortgage,  and  the 
cause  shall  then  proceed  as  in  the  case  of  scire  facias  on  mort- 
gages and  mechanic's  liens.  No  nonsuit,  however,  shall  be  al- 
lowed or  discontinuance  permitted  of  the  scire  facias  without  the 
consent  of  all  parties  and  the  court.*'" 

If  the  holder  shall  refuse  or  neglect  for  sixty  days  after  receiv- 
ing the  above  mentioned  notice  to  issue  a  writ  of  scire  facias, 
the  mortgagor  or  owner  may  pay  into  court  the  amount  ad- 
mitted to  be  due,  whereupon  the  court  may  decree  and  direct  that 
satisfaction  be  entered  on  the  record  of  the  mortgage  by  the  re- 
corder of  the  proper  county  on  payment  of  the  costs  due  rela- 
tive to  entering  satisfaction  thereon.  The  entry  shall  be  a  dis- 
charge of  the  mortgage  and  a  bar  to  future  actions  thereon.*'^ 

e.  Payment  "under  and  subject"  to  mortgage. 

A  grantee  who  since  1878  has  taken  subject  to  a  mortgage, 
which  "he  assumes  and  agrees  to  pay  as  a  part  of  the  considera- 
tion," is  liable  to  the  grantor  if  the  latter  is  required  to  pay  the 

419  Act  June  25,  1895,  P.  L.  300,  2  Purd.  §106,  p.  2408;  Gorgas  v.  Sax- 
man,  216  Pa.  237. 

420  Act  May  25,  1887,  §1,  P.  L.  270,  i  Purd.  §220,  p.  1197. 

421  Ibid.,  §2,  I  Purd.  §221,  p.  1197. 
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mortgage.*^^  And  the  rule  applies  if  the  liability  accrues  after 
the  grantee  has  parted  with  his  title. ^^^  Before  the  act  of  1878, 
says  Justice  Fell,  "the  words  "under  and  subject'  in  a  conveyance 
were  construed  as  a  covenant  of  indemnity  for  the  protection  of 
a  grantor,  and  one  who  purchased  land  directly  subject  to  his 
grantor's  mortgage  made  the  debt  as  between  them  his  own,  and 
assumed  to  protect  his  grantor."  That  act  releases  the  grantee 
from  liability  unless  he  expressly  assumes  the  payment  of  the 
mortgage  as  a  part  of  the  consideration.  A  vendee  therefore  who 
purchases  land  "under  and  subject"  to  a  mortgage  makes  the 
debt  his  own,  and  if  on  the  foreclosure  of  the  mortgage  there  is 
a  deficiency  which  the  vendor  is  obliged  to  pay,  he  may  recover 
the  amount  of  his  loss  from  the  vendee.*^*  The  words  "under 
and  subject"  are  to  be  construed  as  a  covenant  of  indemnity  for 
the  grantor's  protection,  and  the  vendee's  liability,  under  his  im- 
plied covenant  is  coextensive  with  the  original  obligation.^^"  This 
rule  however  may  not  be  applicable  by  reason  of  some  arrange- 
ment betwen  the  vendor  and  mortgagee  respecting  the  disposition 
of  the  property  at  a  sheriff's  sale.*^^ 

f.     Mortgage  may  be  kept  alive  after  payment. 

A  mortgage  may  be  kept  alive,  after  actual  payment,  if  such 
was  the  intention  of  the  parties,  although  there  were  no  assign- 
ment to  a  trustee ;  for  equity  will  enforce  the  trust,  notwithstand- 
ing the  want  of  a  trustee,  under  the  necessary  exception,  how- 
ever, that  the  intervening  rights  of  third  persons,  strangers,  are 
not  affected;  hence,  if  the  terre-tenant  took  the  mortgaged  prop- 
erty, expressly  subject  to  the  mortgage,  and  without  notice  of 
the  payment,  he  has  no  equity  against  the  mortgage.*^^  Even  an 
entry  of  satisfaction,  wrongfully,  will  not  prevent  proceedings  on 
the  mortgage ;  as,  where  a  mortgage  had  been  given  to  secure  the 

422  Kirker  v.  Wylie,  207  Pa.  Six. 

423  Ibid.;  Burke  v.  Guramey,  49  Pa.  5x8;  Moore's  Appeal,  88  Pa.  450; 
Merriman  v.  Moore,  go  Pa.  78. 

424  May's  Estate,  218  Pa.  64;  Faulkner  v.  McHenry,  235  Pa.  298. 
42s     Ibid. 

426  Ibid. 

427  Wilson  V.  Murphy,  i  Phila.  203.  One  of  two  joint  mortgagors, 
who  pays  the  whole  of  the  mortgage  debt,  has  a  right  to  keep  the  mort- 
gage alive,  and  have  it  sued  out  for  his  use.  Hart  v.  Rogers,  i  Am.  L.  J. 
263.    And  see  Abbott  v.  Kasson,  72  Pa.  183. 
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payment  of  several  obligations,  and,  after  parting  with  the  obliga- 
tions, the  mortgagee  entered  satisfaction  on  the  mortgage,  it  was 
held,  that  the  security  of  the  mortgage  was  not  discharged,  as 
respected  the  holders  of  the  obligations,  either  in  the  hands  of  the 
original  mortgagor,  or  of  one  claiming  the  land  under  an  assign- 
ment from  him,  previously  to  the  entry  of  satisfaction.*^*  But  a 
mortgage  given  by  two  tenants  in  common,  to  secure  a  joint  debt 
to  the  mortgagee,  is  discharged  by  payment  of  the  debt,  and  one 
of  the  mortgagors  cannot  be  allowed  to  keep  it  on  foot,,  to  secure 
a  separate  debt  of  his  own  to  the  mortgagee,  without  the  knowl- 
edge or  assent  of  his  cotenant.*^'  So,  a  purchaser  of  the  whole 
interest  at  sheriff's  sale,  subject  to  a  mortgage,  is  bound  to  dis- 
charge the  mortgage,  and  if  he  pay  it  off  and  take  an  assign- 
ment to  himself,  he  cannot  claim  the  amount  thereof  against  as- 
sets in  the  hands  of  the  insolvent  assignee  of  the  mortgagor.*'" 
And,  though,  if  a  surety  pay  a  creditor,  he  has  a  right  to  a  mort- 
gage, formerly  given  to  the  creditor  as  collateral  security ;  yet,  if 
the  debt  be  paid  by  the  principal  debtor,  or  out  of  a  trust  fund  be- 
longing to  him,  the  mortgage  is  extinguished,  and  an  assignment 
of  it  by  the  surety,  to  secure  moneys  borrowed  on  his  individual 
account,  is  invalid,  especially,  if  the  lender  knew,  before  such  as- 
signment, that  the  mortgage  was  paid  off.*'^ 

37.    Falure  of  title. 

It  is  well  settled,  that  if  a  failure  of  title  be  discovered  by  a 
purchaser,  before  he  has  paid  the  purchase-money,  he  is  entitled 
to  relief  by  a  deduction  from  the  purchase-money  to  the  value  of 
the  land  lost ;  and,  if  the  purchaser  be  sued  on  a  mortgage  given 
to  secure  the  purchase-money,  he  is  entitled,  under  the  plea  of 
payment,  with  leave,  &c.,  to  relief  on  account  of  the  failure  of 
title  to  the  mortgaged  premises.*'^  So,  failure  of  consideration 
between  the  parties,  is  a  defense  to  a  scire  facias  on  a  purchase- 

428  Roberts  v.  Halstead,  9  Pa.  32.  An  entry  of  satisfaction  by  means 
of  a  forged  power  of  attorney,  does  not  destroy  the  mortgage,  nor  bar 
a  scire  facias  thereon.    Lancaster  v.  Smith,  67  Pa.  427. 

429  Thomas's  Appeal,  30  Pa.  378. 

430  Hansel!  v.  Lutz,  20  Pa.  284;  Cooley's  Appeal,  I  Grant  401. 

431  Kinley  v.  Hill,  4  W.  &  S.  426.  The  payment  of  a  morgage  out  of 
the  proceeds  of  an  orphans'  court  sale,  is  an  absolute  discharge  thereof. 
Jackson  v.  Dickerson,  S  Phila.  356. 

432  Morris  v.  Buckley,  ii  S.  &  R.  174. 
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money  mortgage;*'''  so,  under  this  plea,  with  notice  of  the  equi- 
table defense,  a  party  will  be  relieved  against  a  mortgage,  who 
has  loaned  money  upon  the  premises,  or  bought  them,  upon  the 
mortgagor's  assurance  that  an  incumbrance  thereon  had  been  sat- 
isfied.*"* And  the  mortgagor  may,  under  this  plea,  give  in  evi- 
dence that  part  of  the  mortgaged  premises  have  been  evicted  by  a 
title  paramount  to  that  of  the  plaintiff  ;*"°  and,  in  such  cases, 
juries  have  always  allowed  to  the  obligor  the  value  of  the  lands 
so  evicted.*'^  So,  on  a  scire  facias  by  the  assignee  of  a  mortga- 
gee, the  defendant  was  allowed,  under  this  plea,  to  show  that 
judgment  in  an  action  of  dower  had  been  obtained  against  him 
by  the  widow  of  the  mortgagee,  who  originally  sold  him  the  mort- 
gaged premises,  without  procuring  his  wife's  signature  to  the 
deed,  and  the  defendant  was  allowed  the  value  of  the  dower  out 
of  the  consideration  money.*'' 

If  the  case  proceeds  against  the  owner  alone,  the  latter  will  not 
be  permitted  to  prove  title  in  himself  to  the  premises  described  in 
the  mortgage  superior  to,  and  wholly  independent  of,  the  mort- 
gagor, and  that  the  mortgagor  was  without  any  interest  in  the 
land  which  could  be  made  the  subject  of  Hen.*'* 

It  is  no  defense  to  a  mortgage  that  the  mortgagor  had  no  mort- 
gageable interest  in  or  title  to  the  land.  The  purchaser  at  sheriff's 
sale  in  foreclosure  proceedings  will  take  whatever  interest,  if 
any,  the  mortgagor  had  in  the  land,  and  no  more.*''  Likewise  a 
purchaser  under  a  second  mortgage,  though  notified  at  a  sheriflf's 
sale  of  the  existence  of  a  first  mortgage,  is  not  bound  to  notice  it 
when  the  first  mortgage  is  defectively  acknowledged.**" 

The  general  rule  is,  that  where  a  person  obtains  the  possession 

433  Thomas  v.  Harris,  43  Pa.  231. 

434  Youngman  v.  Linn,  52  Pa.  413. 

435  Steinhauer  v.  Witman,  i  S.  &  R.  438;  Poyntell  v.  Spencer,  6  Pa. 

254- 

436  Zuber  v.  Geigar,  2  Yeates  522. 

437  Colvin  V.  Morris,  2  Yeates  518.  But  a  failure  of  titles  as  to  an- 
other property,  purchased  at  the  same  time,  but  not  conveyed  by  the  same 
deed,  is  no  defense.     Fisk  v.  Duncan,  83  Pa.  196. 

438  Excelsior  Sav.  Fund  v.  Cochran,  220  Pa.  634. 

439  Faucett  v.  Harris,  185  Pa.  164,  affg.  7  Dist.  150;  Pennsylvania  Co. 
V.  Beaumont,  190  Pa.  loi,  aflfg.  8  Dist.  206;  Downingtown  B.  &  L.  Asso- 
ciation V.  McCaughey,  i  Chester  504;  Kay  v.  Gray,  6  Lack.  Jur.  202,  aflfd. 
on  other  ground,  30  Super.  Ct.  536. 

440  Stewart  v.  Darapraan,  4  Super.  Ct.  540. 
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of  land  under  a  contract  with  another  for  its  purchase,  he  will  not 
be  permitted  to  set  up  an  independent  title  to  protect  a  hostile 
possession ;  he  must  pay  the  purchase-money  or  restore  the  pos- 
session :  hence,  to  a  scire  facias  upon  a  mortgage  given  to  secure 
the  payment  of  purchase-money  due  on  the  mortgaged  premises, 
the  mortgagor  cannot  set  up  want  of  title  as  a  defense.  But 
where  the  parties,  at  the  time  of  the  execution  of  the  mortgage, 
agreed  that  the  money  should  not  be  paid,,  until  a  certain  speci- 
fied claim  aagainst  the  land  should  be  decided  and  settled,  the 
rule  would  be  different."^  So,  where  a  purchaser  had  notice 
of  an  outstanding  title,  and  took  a  deed  with  general  warranty,  he 
cannot  set  up  that  title  as  a  defense  to  an  action  on  a  mortgage 
for  the  purchase-money,  when  his  possession  has  not  been  dis- 
turbed ;  nor  is  it  material,  that  he  was  misled  as  to  the  nature  of 
the  adverse  title,  by  a  statement  of  the  vendor's  agent.**^  And 
where,  sixty  years  before  the  trial,  one-half  of  the  coal  under  the 
mortgaged  lot  had  been  conveyed  by  deed,  recorded  in  the  proper 
office,  no  use  or  claim  to  the  mining  right  being  alleged,  it  was 
held,  on  a  scire  facias  on  the  mortgage,  that  the  record  of  such 
conveyance  was  constructive  notice  to  the  mortgagor  for  pur- 
chase-money, but  not  conclusive.**'  A  purchaser  who  has  re- 
ceived his  deed,  and  given  a  mortgage  for  the  purchase-money, 
may,  under  certain  circumstances,  deduct  therefrom  the  amount 
of  incumbrances  known  to  him  at  the  time  of  the  contract.*** 

38.    Discharge  of  the  lien.     Merger,  (w) 

There  remains  to  be  considered  the  effect  of  uniting  the  legal 
and  equitable  estate  in  the  same  person,  which,  as  a  general  rule, 
operates  to  extinguish  the  lien  of  the  mortgage,  by  merger.**' 
But  an  intent  to  prevent  a  merger  will  be  presumed,  whenever  it 

w  6  Vale  17027,  17032;  8  Vale  23652. 

441  Hersey  v.  Turbett,  27  Pa.  418.  The  distinction  between  this  and 
the  cases  cited  above  seeems  to  be,  that  this  is  a  case  of  a  superior  out- 
standing title  to  the  whole  of  the  mortgaged  premises,  whilst  the  others 
are  cases  of  a  partial  defect  of  the  security,  either  from  prior  incum- 
brances or  a  partial  eviction.  In  ordinary  cases,  want  of  title  in  the  mort- 
gagor, is  no  defense  to  a  scire  facias.  Keasby  v.  Lindsay,  I  W.  N.  C.  147 ; 
Massey  v.  Twibill,  2  W.  N.  C.  200 ;  Krupp  v.  Krugel,  34  L.  I.  S8. 

443    Bradford  v.  Potts,  9  Pa.  37. 

443  Murphy  v.  Richardson,  28  Pa.  288. 

444  Wolbert  v.  Lucas,  10  Pa.  73 ;  Roddy  v.  Harah,  62  Pa.  129. 

445  Brown  v.  Simpson,  2  W.  233. 
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was  the  interest  of  the  party  that  the  term  or  incumbrance  should 
not  sink  in  the  inheritance  ;**^  hence,  the  estate  created  by  a  mort- 
gage does  not  necessarily  merge,  by  becoming  united  in  the  same 
person  with  the  fee,  where  it  was  the  intention  of  the  parties,  that 
it  should  not  merge,  but  continue  to  subsist  for  the  protection 
of  the  owner  of  the  fee  from  subsequent  incumbrances,  &c.,  he 
may  keep  it  on  foot,  sue  out  a  scire  facias  upon  it  in  the  name  of 
the  mortgagee  against  the  mortgagor,  with  notice  to  himself  as 
terre-tenant,  obtain  a  judgment,  and  sell  the  estate  mortgaged.**' 
And  where  one  of  two  owners  of  land,  subject  to  a  mortgage,  pays 
off  the  mortgage  by  instalments,  and  at  the  date  of  the  last  pay- 
ment takes  an  assignment  of  the  mortgage,  it  is  not  thereby 
merged  or  extinguished,  so  as  to  give  priority  of  lien  to  a  subse- 
quent judgment  creditor  of  the  cotenant.***  So  a  purchaser,  by 
parol,  of  a  part  of  a  tract  of  land,  who  pays  off  a  mortgage  on 
the  whole,  to  prevent  a  sale,  is  entitled  to  be  subrogated  to  the 
mortgage,  and  to  a  judgment  recovered  thereon  ;**'  so,  where  one 
of  several  mortgagees  purchased  the  estate  at  sheriff's  sale,  on  a 
subsequent  judgment,  the  mortgage  is  not  extinguished.*'" 

A  mortgage  does  not  necessarily  merge  or  become  extinct  by 
being  united  in  the  same  person  with  the  fee.  Whether  there 
is  a  merger  or  not  is  a  question  of  intention.  Thus  where  one  or 
two  co-owners  of  real  estate  pays  off  a  joint  mortgage  given  by 
himself  and  the  other  owner,  and  takes  an  assignment  of  the 
mortgagee  to  himself,  and  subsequently  conveys  his  interests  sub- 
ject to  the  mortgagee,  it  will  be  presumed  that  it  was  the  intention 
of  such  person  to  preserve  the  lien  of  the  mortgage  and  not  merge 
it  with  the  fee.*" 

39.    Other  defenses.    Forgery. 

The  mortgage,  and  the  contemporaneous  or  prior  evidences  of 
debt  which  are  intended  to  be  secured  by  it,  constitute  but  a 

446  Richards  v.  Ayres,  I  W.  &  S.  485;  Kline  v.  Bowman,  19  Pa.  24; 
Shertzer  v.  Herr,  19  Pa.  34 ;  Wallace  v.  Glair,  i  Grant  75.  And  see  Hatz's 
Appeal,  40  Pa.  209. 

447  Moore  v.  Harrisburg  Bank,  8  W.  138.  And  see  Helmbold  v.  Mann, 
4  Wh.  410. 

448  Duncan  v.  Drury,  9  Pa.  332. 

449  Champlin  v.  Willianis,  9  Pa.  341. 

450  Wallace  v.  Blair,  i  Grant  75. 

45 1  Saint  v.  Cornwall,  207  Pa.  270. 
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single  transaction;  hence,  a  judgment  for  the  defendant,  in  an 
action  on  the  bond  accompaying  the  mortgage,  discharges  the 
mortgage,  and  may  be  given  in  evidence  in  bar  of  a  scire  facias.*^^ 
And  where  a  mortgage  is  given  to  secure  the  amount  of  certain 
notes,  and  an  agreement  is  made,  that  the  mortgagee  shall  take 
up  such  notes  as  they  mature,  the  mortgage,  bond  and  agreement 
constitute  but  one  instrument,  on  which  the  mortgagee  cannot  re- 
cover, if  he  fail  to  perform  his  duty,  by  taking  up  the  notes.*"" 
But  where  judgment  had  been  obtained  upon  the  bonds  accom- 
panying a  mortgage,  and  fieri  facias  issued  thereon,  under  which 
personal  property  of  the  defendant  was  sold ;  and  for  the  residue 
of  the  debt,  a  levy  was  made  on  land,  and  a  return  made  by  the 
inquest  that  the  rents  and  profits,  &c.,  were  sufficient  to  pay  in 
seven  years,  &c.,  but  no  liberari  was  taken  out  by  the  plaintiflf, 
and  no  further  proceedings  had  on  this  judgment  or  execution, 
it  was  held,  that  these  proceedings  were  not  a  bar  to  recovery  in 
a  scire  facias  upon  a  mortgage,  given  to  secure  payment  of  the 
bonds.*"*  A  bond  and  mortgage  in  common  form  is  not  invalid, 
although  a  collateral  agreement,  showing  the  consideration  of  the 
mortgage  to  have  been  future  advances  on  the  part  of  the  mort- 
gagee, is  not  recorded  nor  referred  to  in  the  mortgage.*'" 

Forgery  is  a  complete  defense,*"*  likewise  fraud,*"^  an  illegal 
consideration,*"'  failure  of  consideration.*"'    And  in  an  action  of 

452  Whelan  v.  Hill,  2  Wh.  119.  And  conversely,  a  judgment  in  a  scire 
facias  on  the  mortgage,  which  has  been  paid  and  satisfaction  entered 
thereon,  extinguishes  the  debt  secured  by  the  mortgage.  Yeomans  v. 
Rexford,  35  Pa.  273. 

453  McCrelish  v.  Churchman,  4  R.  26. 

454  Lyons  v.  Ott,  6  Wh.  163.  It  is,  however,  no  defense  to  a  sdre 
facias  on  a  judgment  entered  upon  a  bond  with  warrant  of  attorney,  that 
the  mortgage  given  to  secure  the  bond  is  not  in  the  plaintiff's  possession, 
or  has  been  lost,  mislaid  or  destroyed,  and  that  the  plaintiff  refused  to 
indemnify  the  defendant  against  its  loss  or  destruction.  Hodgdon  v. 
Naglee,  5  W  &  S.  217. 

455  Moroney's  Appeal,  24  Pa.  372. 

456  Henry  Christian  B.  &  L.  Association  v.  Walton,  181  Pa.  201 ;  Gus- 
tine  v.  Westberger,  224  Pa.  455. 

457  Bonesteel  v.  Sullivan,  104  Pa.  9. 

458  Saalfield  v.  Manrow,  165  Pa.  114;  Wolf  v.  Heineman,  50  Pitts.  L. 
J-  139- 

459  Thompson  v.  Humbolt  Safe  Dep.  &  Trust  Co.,  9  At.  S";  Morgan 
V.  Morgan,  166  Pa.  450 ;  Scott  v.  Hough,  151  Pa.  630 ;  Sturtevant  v.  Porter, 
22  C.  C.  464. 
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ejectment  brought  to  recover  land  purchased  under  a  sheriff's 
sale  on  a  judgment  in  sci.  fa.  on  a  mortgage,  the  terre-tenant  who 
was  served  with  the  sci.  fa.  and  against  whom  judgment  was  en- 
tered, cannot  set  up  as  a  defense  that  no  service  of  the  sci.  fa. 
was  made  on  the  mortgagor.*** 

If  given  for  the  purpose  of  securing  a  bona  fide  creditor,  a 
mortgage  is  undoubtedly  good  against  other  creditors,  the  prin- 
ciple being  indisuptable,  that  a  debtor  has  the  right  to  prefer. 
And,  although  the  antedating  of  such  mortgage  is  improper,  yet, 
it  cannot  afifect  the  mortgagee,  if  he  be  not  privy  to  it  ;*°^  and  a 
scire  facias  may  be  maintained  on  a  mortgage  dated  after  ac- 
knowledgment, and  then  recorded,  although  the  registry  was  ir- 
regular.**^ Although  the  mortgage  be  given  to  secure  an  usurious 
contract,  it  is  not  void,  but  the  mortgagee  will  be  entitled  to  re- 
cover the  sum  actually  loaned,  with  lawful  interest;**'  and  in  a 
suit  upon  a  mortgage,  against  the  administratrix  of  the  mortga- 
gor, the  defendant  will  not  be  permitted  to  set  up  as  a  defense, 
that  the  mortgage  was  given  with  the  fraudulent  intent  of  cover- 
ing the  property  from  creditors,  in  case  of  embarrassment  of 
either  of  the  parties  to  it.*** 

40.    Mortgages  by  married  woman. 

A  married  woman,  since,  as  before  the  act  of  1848,  may  mort- 
gage her  separate  real  estate  for  her  husband's  debt,  and  may  also 
covenant  that  a  writ  of  scire  facias  may  immediately  issue,  on  de- 

460  Taylor  v.  Beekley,  211  Pa.  606;  Nace  v.  Hollenback,  i  S.  &  R.  540. 
See  §29. 

461  Lindle  v.  Neville,  13  S.  &  R.  227. 

462  Solms  V.  McCulloch,  5  Pa.  473. 

463  Turner  v.  Calvert,  12  S.  &  R.  46;  Philadelphia  and  Sunbury  Rail- 
road Co.  v.  Lewis,  33  Pa.  33.  A  second  mortgagee  may  set  up  the  defense 
of  usury  against  the  prior  mortgage.  Greene  v.  Tyler,  39  Pa.  361.  And 
a  purchaser  at  sheriff's  sale  may  set  up  such  defense  against  a  prior  mort- 
gage, which  was  not  discharged  by  the  sale.  Fisher  v.  Kahlnan,  3  Phila. 
213. 

464  Williams  v.  Williams,  34  Pa.  312.  And  in  a  scire  facias  upon  a 
corporation  mortgage,  an  alleged  misfeasance  of  the  mortgagee  in  the 
office  of  director,  which  has  no  connection  with  the  mortgage,  nor  the 
debt  it  was  intended  to  secure,  cannot  be  set  up  by  the  mortgagor.  Ahl 
V.  Rhoads,  84  Pa.  319.  So,  it  is  no  defense,  that  the  mortgage  was  given 
for  the  benefit  of  a  third  person,  who  obtained  it  by  false  representa- 
tions— there  being  no  averment  that  the  mortgagee  was  congnizant  thereof. 
Stoddart  v.  Robinson,  84  Pa.  386. 
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fault  of  payment  of  the  mortgage  debt;**^  but  she  cannot  bind 
her  land,  by  the  terms  of  such  a  mortgage,  to  pay  the  expenses 
of  collecting  the  debt.*^^  And  a  bona  fide  mortgage  of  a  feme 
covert's  separate  trust  estate,  without  notice  of  a  secret  title,  al- 
leged to  be  in  her  husband,  is  not  affected  by  the  subsequent  dis- 
covery of  this  secret  title.*®^  So,  where  a  husband,  for  the  pur- 
pose of  securing  moneys  borrowed  by  him,  from  the  separate 
estate  of  his  wife,  had  conveyed  lands  in  trust  for  the  separate 
use  of  the  wife,  with  full  power  of  appointment  to  her,  and  he 
afterwards  joined  with  her  in  mortgaging  these  lands,  for  a  con- 
sideration, to  a  bona  fide  mortgagee,  it  was  held,  that,  as  the 
conveyance  was  not  fraudulent  on  its  face,  as  against  the  hus- 
band's creditors,  the  mortgagee  was  entitled  to  a  preference  over 
subsequent  judgment  creditors  of  the  husband.**^  A  mortgage 
by  husband  and  wife  of  the  separate  estate  of  the  wife,  secured 
to  her  by  marriage  articles,  not  recorded,  is  invalid,  against  the 
wife  and  her  heirs,  as  to  a  mortgagee  having  actual  notice  of  the 
marriage  articles.**^  Though,  in  a  mortgage  by  husband  and  wife 
of  her  estate  for  his  debt,  the  wife  is  but  a  surety,  her  death  does 
not  discharge  her  estate  from  the  lien  of  the  mortgage.*"  An 
estate  to  husband  and  wife  vests  in  the  widow  surviving,  and  her 
right  to  mortgage  the  property  would  not  be  restricted  by  a  direc- 
tion in  the  husband's  will,  to  sell  it  for  the  payment  of  debts,  nor 
would  her  mortgagee  be  bound  to  examine  the  will  as  to  the  ques- 
tion of  title.*'^  An  assignment  of  a  mortgage  by  a  married 
woman,  or  a  pledge  of  it  for  her  husband's  debts,  without  her 
husband's  joining  in  the  instrument,  is  valid.*^* 

A  married  woman  has  power  to  mortgage  her  real  estate  as 
security  for  her  husband's  debt,  this  is  incident  to  her  ownership 
and  is  not  affected  by  the  legislation  inhibiting  her  from  becoming 
an  accommodation  indorser,  maker,  guarantor  or  surety  for  an- 
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other.*'*  If  in  a  sci.  fa.  sur  mortgage  the  plaintiff  relies  on  a 
mortgage  executed  by  husband  and  wife  in  1871,  and  not  sepa- 
rately acknowledged  by  the  wife,  as  required  by  the  act  of 
1770/'^  the  burden  is  on  the  mortgagee  to  show  aliunde  the  re- 
cital in  the  mortgage,  that  is  was  given  for  a  valuable  considera- 
tion in  order  to  bring  it  within  the  subsequent  curative  legisla- 
tion.*'® Nor  is  this  burden  met  by  a  recital  in  the  instrument  it- 
self when  offered  in  evidence.*'* 

If  a  husband  and  wife  owning  distinct  pieces  of  land  execute 
a  joint  mortgage  covering  both  of  them  and  then  die  and  subse- 
quently the  assignee  releases  the  mortgage  lien  on  the  lot  owned 
by  the  husband,  and  on  subsequent  default  issues  a  sci.  fa.  against 
the  lot  owned  by  the  wife,  an  affidavit  of  defense  is  insufficient 
to  prevent  judgment  for  the  plaintiff  for  a  moiety  of  the  mort- 
gage which  avers  that  the  wife  had  executed  it  as  an  accommo- 
dation to  her  husband  and  that  he  had  received  all  the  proceeds 
without  the  further  averment  that  the  mortgagee  had  notice  of 
these  facts.*"  '     < 

41.    Rights  of  assignees,  (x) 

This  question  has  already  been  incidentally  considered;  as  we 
have  seen,  the  bona  fide  assignee  of  a  mortgage,  for  a  valuable 
consideration,  takes  it  discharged  of  all  secret  equities  of  which 
he  had  no  notice;*'*  he  takes  subject  to  the  equities  of  the  mort- 
gagor ;*'^  but  not  to  the  latent  equities  of  a  cestui  que  trust  of  the 
mortgage,  or  of  other  persons;*^"  and  he  is  not  affected  by  the 
absence  of  consideration  between  the  mortgagor  and  mortgagee, 
as  respects  a  terre-tenant  of  the  land.**^  To  cut  off  any  equity 
residing  in  the  mortgagor,  it  is  customary  for  the  person  taking 
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an  assignment  to  require  a  declaration  in  writing,  signed  by  the 
mortgagor,  that  he  has  no  defense  or  set-off  to  the  mortgage 
debt,  but  that  the  same  is  justly  due ;  this  operates  as  an  estoppel 
in  favor  of  the  assignee,  even  if  the  mortgage  debt  have  been 
previously  paid.  Thus,  if  a  mortgagor,  who  has  paid  the  mort- 
gage, induce  another  to  purchase  it,  at  a  discount,  by  giving  a 
certificate  that  the  whole  mortgage  debt  is  due,  he  is  estopped 
from  setting  up  the  defense  of  usury,  on  the  ground  that  the  pur- 
chase was  a  new  contract  ;*^^  and  a  declaration  of  "no  set-off," 
under  seal,  though  given  subsequently  to  the  original  contract, 
that  a  mortgage  should  stand  as  security  for  certain  notes,  oper- 
ates as  an  estoppel.*^^  Such  declaration  will  avail  to  protect  a 
subsequent  assignee  for  value  ;*'*  but  to  avail  himself  of  it,  such 
subsequent  assignee  must  show  that  he  or  some  prior  assignee 
was  a  purchaser  for  value;  one  who  takes  an  assignment  of  the 
mortgage  as  collateral  security  for  a  preexisting  debt,  does  not 
occupy  such  position;*^'  and  a  certificate  that  the  debtor  has  no 
defense  to  a  mortgage,  will  not  operate  as  an  estoppel,  in  favor  of 
an  assignee  who  took  the  same,  with  notice  that  the  transaction 
was  affected  with  usury .■**^  The  act  of  1849*®^  provides  for  the 
recording  of  assignments  of  mortgages ;  and  the  act  of  1876*^* 
requires  the  recorder  to  enter  upon  the  margin  of  the  record  of 
the  mortgage,  a  note  of  the  book  and  page  where  an  assignment 
thereof  may  be  recorded,  and  the  date  of  such  assignment.  Re- 
cording an  assignment  of  a  mortgage  under  the  act  of  1849,  is 
constructive  notice  to  a  subsequent  assignee  ;**°  whether,  under 
that  act,  an  assignee  is  bound  to  record  his  assignment,  and  what 
is  the  effect  of  an  omission  to  do  so,  does  not  appear  to  have  been 
decided  ;*'"  at  all  events,  it  is  the  safest  course  to  record  the  assign- 
ment. It  has  been  held,  that  where  a  mortgage  is  given  to  secure 
the  payment  of  a  certain  promissory  note,  a  satisfaction  of  the 
note  operates  as  a  discharge  of  the  mortgage,  as  against  an  as- 
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signee,  who  had  given  no  notice  of  his  assignment  to  the  mort- 
gagor, nor  placed  it  on  record.*"^ 

The  assignee  of  a  mortgage,  or  bond,*'^  although  allowed  to  sue 
in  his  own  name,  takes  it  subject  to  all  the  equities  in  favor  of 
the  mortgagor  existing  at  the  time  of  the  assignment.*"'  Thus 
if  a  mortgagor  is  given  to  secure  the  payment  of  promissory  notes 
made  by  the  mortgagor,  which  are  renewed  at  maturity,  and  be- 
fore their  payment  is  assigned  to  a  third  person  to  secure  other 
notes  held  by  him  against  the  mortgagee,  the  third  person  cannot 
enforce  the  collection  of  the  mortgagee's  notes  by  sci.  fa.  on  the 
mortgage.*** 

A  holder  of  a  mortgage  may  be  required  to  assign  it  on  pay- 
ment of  the  amount  due,  interest  and  costs  whenever  the  land 
belongs  to  a  minor  and  it  shall  be  made  to  appear  to  the  court 
that  it  would  be  to  his  interest  to  have  the  mortgage  assigned  to 
the  appointee  of  the  guardian;  also  whenever  the  land  that  is 
mortgaged  is  held  by  will  or  otherwise,  for  life,  with  remainder 
over;  also  when  land  is  held  in  trust  under  a  will  or  deed  of 
trust;  and  lastly  whenever  land  has  descended  under  the  inter- 
state law.  If,  in  any  of  these  cases,  the  holder  of  the  mortgage 
shall  neglect,  after  tendering  the  sum  due,  to  execute  an  assign- 
ment, the  court  of  common  pleas  in  the  county  where  the  land  is 
recorded  may  enforce  by  decree  and  attachment  an  assignment 
and  transfer  of  the  mortgage.*"^  All  parties  in  interest  must  join 
in  the  application.*"* 

At  common  law  a  mortgagee  could  not  be  compelled  to  assign 
the  mortgage  on  payment,  but  only  to  surrender  it.  Indeed,  with- 
out a  system  of  record  its  surrender  was  the  only  secure  evidence 
the  mortgagor  had  of  payment.*'^    Generally,  therefore,  a  mort- 
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gagee  is  not  required  on  receipt  of  payment  to  assign  or  transfer 
the  mortgage,  but  only  to  satisfy  it,  save  under  exceptional 
circumstances.  If,  for  example,  a  junior  mortgagee,  judgment 
creditor  or  other  incumbrance,  pay  a  prior  incumbrance  in  order 
to  protect  his  own  interest  in  the  incumbered  estate,  he  will,  as  a 
general  rule,  be  subrogated  to  all  the  rights  of  the  senior  incum- 
brance, and,  if  necessary  for  his  protection,  may  compel  an  as- 
signment of  the  security.*"^  Likewise  the  same  relief  will  be 
given  under  similar  circumstances  to  a  lessee  for  years.*'®  In 
such  a  case  the  tender  of  payment  to  the  mortgagee's  attorney  of 
record  in  the  scire  facias  on  the  mortgage,  if  any  tender  be  nec- 
essary, is  all  that  is  required  to  entitle  the  plaintiff  to  the  relief  he 
seeks  and  to  justify  the  court  in  granting  it.°°" 

42.    Evidence,  (y) 

A  certified  copy  of  a  mortgage,  duly  recorded,  is  not  evidence 
of  a  secondary  character,  but  may  be  given  in  evidence,  without 
either  producing  the  original  or  proving  its  loss.""^  In  a  scire 
facias  upon  a  mortgage  by  a  corporation,  the  seal  of  the  corpora- 
tion is  prima  facie  evidence  that  the  mortgage  is  its  act,  and  this 
is  not  rebutted,  by  proof  that  the  corporation  had  but  a  qualified 
interest  in  the  land  mortgaged,  and  that  their  title  was  inalien- 
able ;  whether  their  title  be  qualified  or  absolute,  the  instrument  is 
sufficiently  proved;  and  the  title,  whatever  it  may  be,  will  pass 
by  a  sale  under  the  mortgage.^"^  When  the  phraseology  of  the 
mortgage  is  obscure,  but  it  contains  a  reference  to  the  conditions 
of  the  bond  accompanying  it,  the  bond  itself  may  be  properly 
resorted  to,  for  purpose  of  construction;  and  the  terms  of  the 
mortgage  in  reference  to  the  time  when  the  instalments  should 
mature,  will  be  construed  agreeable  to  those  in  the  bond.""^    After 
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the  lapse  of  twenty  years,  the  acknowledgment,  in  the  assignment 
of  a  mortgage,  of  the  payment  of  the  consideration,  is  sufficient 
evidence  of  such  payment.'"*  On  the  plea  and  issue  of  non 
damnificatus,  in  a  suit  on  a  mortgage  given  to  secure  to  the 
plaintiff  a  future  conveyance  to  him,  by  certain  heirs,  the  plaintiff 
cannot  give  in  evidence,  to  show  the  amount  of  damages  sus- 
tained, that  he  had,  since  the  suit,  purchased  of  the  heirs,  and  the 
conveyance  from  them  to  him.'""  The  admissions  of  a  mortgagor 
that  the  debt  is  due,  are  evidence  against  a  terre-tenant,  to  rebut 
the  presumption  of  payment  from  lapse  of  time,  where  it  does  not 
appear  that  the  terre-tenant  was  interested  before  such  admis- 
sions.''°° 

43.    Trial. (z) 

On  an  alias  scire  facias  upon  a  mortg^e,  issued  against  A., 
the  administrator  of  the  mortgagor,  and  several  terre-tenants,  the 
sheriff  returned  "nihil"  as  to  the  administrator,  and  "made 
known"  as  to  B.,  C,  D.  and  E.,  terre-tenants,  and  F.  was  admit- 
ted, on  petition,  to  defend  pro  interesse  suo,  and  D.  and  E.  filed 
disclaimers;  the  jury  was  sworn  as  between  the  plaintiff  and 
A.,  B.,  C.  and  F.,  and  upon  a  verdict  being  given  for  the  plaintiff, 
the  court  ordered  judgment  to  be  entered  against  A.,  the  adminis- 
trator, for  the  amount  of  the  verdict;  but  it  was  held,  that  the 
jury  ought  to  have  been  sworn  against  all  the  parties  who  ap- 
peared, notwithstanding  the  disclaimer  of  two ;  and  the  judgment 
against  the  administrator  should  have  been  entered  by  default  in 
the  first  instance;  the  judgment  against  him  on  the  verdict  was 
erroneous.""'  If  there  be  a  stipulation  in  the  mortgage,  that  in 
the  event  of  the  necessity  of  suing  out  the  same,  the  mortgagee 
may  recover,  in  addition  to  the  debt  and  interest,  damages  for 
costs  and  expenses  incident  to  the  suit,  this  not  a  usurious 
contract,  and  it  may  be  enforced  in  the  scire  facias ;  but  it  is  er- 
ror, to  permit  the  jury  to  find  damages  for  the  plaintiff,  without 
proof  of  damage. ""^    Such  commission  for  collection  is  part  of 
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the  mortgage  debt,  and  must  be  included  in  the  recovery;'""  it 
cannot  be  indorsed  on  the  execution,  and  collected  as  part  of  the 
costs."^"  A  stipulation  to  pay  five  per  cent,  for  collection  is  not 
unreasonable,  unless  the  amount  be  very  large  ;°^^  but  such  stipu- 
lation is  not  in  the  nature  of  liquidated  damages ;  the  plaintiff  can 
only  recover  a  reasonable  collection  fee,  to  be  fixed  by  the  court ; 
the  question  of  its  amount  is  not  to  be  submitted  to  the  jury."^^ 

On  the  trial  of  a  sci.  fa.  sur  mortgage  it  is  proper  to  exclude 
the  record  of  an  equity  proceeding  in  another  county  wherein  a 
decree  was  entered  pro  confesso  on  a  bill  which  prayed  for  an 
accounting  against  the  plaintiff  in  the  sci.  fa.  and  for  a  decree 
restraining  him  from  proceeding  on  other  mortgages.*"  A  use 
plaintiff  on  a  sci.  fa.  need  not  prove  the  assignment  where  the 
mortgagee  is  legal  plaintiff.*^*  And  a  mortgage  may  be  admitted 
without  the  accompanying  bond,  the  presumption  being  that  the 
bond  is  not  discharged."^' 

44.    Judgment,  (aa) 

In  general,  the  judgment  is  conclusive  upon  the  parties  thereto ; 
therefore,  matters  of  defense  which  might  have  been  taken  to  the 
scire  facias,  cannot  be  set  up  to  an  ejectment  brought  by  the 
sheriff's  vendee  of  the  mortgaged  premises."^'  And  if  the  terre- 
tenant  has  been  served  with  notice  of  the  suit  upon  the  mortgage, 
the  judgment  is  conclusive  upon  him  and  his  title  ;"^^  but  if  the 
terre-tenant  was  not  a  party  to  the  scire  facias,  he  may,  in  an 
ejectment  against  him  by  the  sheriff's  vendee,  avail  himself  of 
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any  defense  which  he  could  have  taken  to  the  scire  facias,  if  he 
had  been  served.^^'  And  if  the  scire  facias  was  served  upon  the 
tenant  of  a  terre-tenant,  and  a  general  appearance  entered  for  the 
defendants,  without  any  further  proof  of  the  terre-tenant's  knowl- 
edge of  the  proceedings,  he  may,  upon  an  ejectment  by  the  sher- 
iff's vendee,  go  into  evidence  to  prove  that  the  money  was  paid 
before  the  bringing  of  the  suit  upon  the  mortgage."^®  The  exe- 
cution of  the  mortgage  is  conclusively  established  by  the  judg- 
ment upon  the  scire  facias,  and  is  not  disputable  in  an  ejectment 
by  persons  claiming  the  land  through  the  mortgagor,  brought 
against  the  sheriff's  vendee  under  the  scire  facias,  although  such 
persons  were  not  parties  to  the  proceedings  in  the  scire  facias;"^" 
and  the  acknowledgment  is  no  part  of  the  execution,  but  only 
evidence  thereof,  which,  after  judgment  on  the  scire  facias  is  a 
matter  adjudicated."^^  In  a  scire  facias  against  husband  and 
wife,  on  a  mortgage,  for  a  debt  of  the  husband,  of  real  estate 
held  in  right  of  the  wife,  but  not  her  separate  estate,  the  husband 
may  appoint  an  attorney  for  both,  and  a  judgment  confessed  by 
such  attorney  will  be  valid."^''  The  lien  of  the  mortgage  is  not 
merged  in  that  of  the  judgment  on  the  scire  facias  f'^  therefore, 
if  the  land  be  sold  at  sheriff's  sale  under  a  judgment  in  scire 
facias  on  the  mortgage,  the  title  of  the  purchaser  is  carried  back 
by  relation  to  the  date  of  the  mortgage."^* 

As  to  the  nature  of  the  judgment  and  execution  in  this  action, 
the  act  of  1705,  already  quoted,  directs  that  the  definitive  judg- 
ment to  be  given  upon  such  scire  facias,  shall  be  entered,  that  the 
plaintiff  shall  have  execution  by  "levari  facias,  directed  to  the 
proper  officer."  This  judgment  is  equivalent  to  a  decree  and 
order  of  sale  in  chancery,  the  mortgagor  being  entitled,  under  the 
act,  to  the  surplus  purchase-money,  if  any,  after  payment  of  his 

518  Mather  v.  Clark,  i  W.  491;  Mevey's  Appeal,  4  Pa.  80. 

519  Cowan  V.  Getty,  S  W.  531. 

520  Edmonson  v.  Nichols,  22  Pa.  74;  Hartman  v.  Ogborn,  54  Pa.  120; 
Michaelis  v.  Brawley,  109  Pa.  7;  Benninghoff  v.  Stephenson,  161  Pa.  440; 
Souer  V.  Martin,  9  Kulp  483. 

521  Miner  v.  Graham,  24  Pa.  491. 

522  Evans  V.  Meylert,  19  Pa.  402;  McCuUough  v.  Wilson,  21  Pa.  436. 

523  Helmbold  v.  Man,  4  Wh.  410;  Shad's  Estate,  25  Pitts.  L.  J.  14S. 
A  levari  facias  may  issue,  after  the  lapse  of  five  years,  without  a  re- 
vival.   Franklin  Fire  Insurance  Co.  v.  Fischer,  4  W.  N.  C.  414. 

524  McCall  V.  Lenox,  9  S.  &  R.  302;  De  Haven  v.  Landell,  31  Pa.  120. 
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debt  ;°^°  and  such  judgment  need  not  be  revived  after  five  years, 
nor  is  the  lien  of  the  mortgage  affected  by  such  nonrevival."^' 
The  judgment  in  it  is  always  to  recover  the  amount  due  from  the 
land;  and  no  execution  on  such  judgment  can  go  against  the 
other  lands  or  goods  of  the  mortgagor."'''  All  these  may  be  liable, 
and  may  be  reached  on  a  judgment  on  the  bonds  or  notes  secured 
by  the  mortgage,  or  in  debt  or  covenant  on  the  mortgage,  if  it  be 
so  expressed  as  to  give  those  actions.  Hence,  where  the  mort- 
gagor has  sold  the  premises  embraced  in  the  mortgage,  and  given 
no  covenant  for  title,  a  judgment  in  a  scire  facias  on  the  mort- 
gage cannot  affect  the  mortgagor;  it  only  sells  the  mortgaged 
premises,  and  so  affects  his  vendee;  and  this  is  more  especially 
the  case,  where  the  mortgagor  is  insolvent."^®  If  the  plaintiff 
have  judgment,  he  is  entitled  to  costs ;  and  if  he  be  nonsuit,  dis- 
continue, or  a  verdict  pass  against  him,  the  defendant  is  entitled 
to  costs,  by  Stat.  8  &  9  Wm.  Ill,  c.  2,  §3."° 

A  judgment  on  a  sci.  fa.  sur  mortgage  is  conclusive  between 
the  parties  for  the  amount  of  the  debt  intended  to  be  secured  by 
the  mortgage,  and  also  that  the  mortgagor's  interest  at  the  date 
of  the  mortgage  shall  be  taken  in  execution  for  the  payment."'" 
The  judgment  is  also  conclusive  on  the  distribution  of  an  auditor 
of  the  proceeds  of  a  sheriff's  sale  thereunder."'^  Such  a  judg- 
ment, though  irregular  but  not  void,  cannot  be  impeached  in  a 
collateral  proceeding,''^  either  by  the  mortgagor  or  by 
strangers,'"  except  for  fraud  in  obtaining  it.*'*  A  mistake  there- 
fore in  the  mortgage  cannot  be  set  up  in  ejectment  by  a  purchaser 

525  McCall  V.  Lenox,  9  S.  &  R.  302. 

526  Helmbold  v.  Man,  4  Wh.  410;  Shad's  Estate,  25  Pitts.  L.  J.  14S; 
Franklin  Fire  Insurance  Co.  v.  Fischer,  4  W.  N.  C.  414. 

527  Wilson  V.  McCuUough,  ig  Pa.  77. 

528  Hoffman  v.  L,ee,  3  W.  354. 

529  Rob.  Dig.  120.    See  Chap.  28,  §§6,  37,  Vol.  2,  pp.  1260,  1289. 

530  Dorris  v.  Erwin,  loi  Pa.  239;  Murray  v.  Weigle,  118  Pa.  159.  A 
mortgage  is  merged  in  a  judgment  entered  in  a  sci.  fa.  thereon.  Murray 
V.  Weigle,  118  Pa.  159. 

Contra,  Helmbold  v.  Man,  4  Wh.  410. 

531  Thompson's  Appeal,  126  Pa.  434. 

532  Hartman  v.  Ogborn,  54  Pa.  120 ;  Dauberman,  v.  Hain,  196  Pa.  435. 

533  Brundred  v.  Egbert,  164  Pa.  615;  Glass  v.  Gilbert,  58  Pa.  266;  Ross 
V.  Lynch,  2  Pitts.  472. 

534  Hartman  v.  Ogborn,  54  Pa.  120;  Dauberman  v.  Hain,  196  Pa.  435; 
Chase  v.  Brown,  22  C.  C.  598.    See  also  Lewis  v.  Neuzel,  38  Pa.  222. 
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under  the  judgment.^'°  Nor  in  any  collateral  proceeding  can  it 
be  shown  by  proof  dehors  the  record  that  the  defendant  in  the 
sci.  fa.  was  an  infant  at  the  time  the  writ  was  served  ;*'*  or  that 
the  judgment  in  the  sci.  fa.  was  prematurely  entered;"^'  or  that 
the  mortgage  at  that  time  had  been  paid."^*  Nor  can  a  judgment 
on  a  sci.  fa.  be  collaterally  attacked  on  the  ground  that  no  affi- 
davit had  been  filed  with  the  praecipe  for  the  sci.  fa.  "setting 
forth  who  are  the  real  owners  of  the  land  charged,"  and  that  the 
affidavit  which  was  filed,  naming  the  "registered  owner"  did  not 
comply  with  the  law.°'° 

On  the  other  hand  if  the  judgment  is  void  on  its  face,  it  may 
be  impeached  collaterally  by  strangers,"*"  for  example,  if  judg- 
ment had  been  entered  aginst  a  personal  representative  of  a  dece- 
dent for  want  of  an  affidavit  of  defense  when,  as  in  the  case  of 
an  executor,  none  was  required ;'"  or  where  a  judgment  on  a  sci. 
fa.  has  been  reversed  by  the  appellate  court.°*^  Likewise  a  judg- 
ment entered  on  a  first  mortgage  held  by  a  trustee  for  bondhold- 
ers for  the  face  value  of  the  mortgage  is  not  conclusive  in  another 
court  in  collateral  proceedings  relating  to  the  real  amount  due 
on  the  judgment."*^  And  if  after  the  satisfaction  of  a  mortgage 
the  terre-tenants  permit  judgment  to  go  by  default  on  fore- 
closure proceedings,  the  purchaser  at  the  sale  may  rightly  assume 
that  the  terre-tenants  knew  that  satisfaction  had  been  entered  by 
mistake  and  that  they  could  not  successfully  defend  against  the 
sci.  fa.'** 

On  a  trial  of  a  sci.  fa.  sur  mortgage  if  the  plaintiff  recovers  less 
than  the  amount  claimed,  and  only  the  amount  tendered  and  the 
judgment  is  reversed  on  appeal  by  the  plaintiff,  the  defendant 
on  an  appeal  from  the  same  judgment  cannot  have  the  question 


535  Market  Bank  v.  Daum,  33  Pitts.  L.  J.  8. 

536  Kennedy  v.  Baker,  159  Pa.  146. 

537  Sanderson  v.  Phiney,  2  Walk.  526;  Lea  v.  Union  Transfer  Co.,  14 
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538  Nace  V.  Hollenback,  i  S.  &  R.  540. 
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543  Merchants'  Trust  Co.  v.  Real  Estate  Trust  Co.,  14  Dist.  199,  aflfd. 
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considered  as  to  his  liability  for  interest,  costs  and  attorney's 
commissions.  This  liability  depends  on  the  verdict  on  the  retrial 
of  the  case."*"  The  court  may  direct  a  verdict  for  the  plaintiff 
where  the  defendant's  liability  appears  as  a  conclusion  of  law, 
and  there  is  no  dispute  over  the  balance  due."** 

If  judgment  is  entered  on  a  sci.  fa.  sur  mortgage  under  a  stipu- 
lation that  execution  shall  not  issue  until  certain  mortgages  and 
judgments  are  satisfied  by  the  plaintiff,  who  complies  with  the 
conditions,  the  defendant  has  no  right  to  appeal  from  the  judg- 
ment."" 

45.    Opening  judgment,  (bb) 

In  opening  judgments  on  scire  facias  proceedings  the  same 
principles  are  applied  as  in  the  other  cases.  Some  illustrations 
however  may  be  added.  Thus  a  judgment  on  two  nihils  on  a  sci. 
fa.  sur  mortgage  will  be  opened  after  the  sheriff's  sale  on  excep- 
tions filed  by  a  minor  heir,°**  or  on  the  application  of  a  terre- 
tenant  on  showing  sufiScient  cause."**  But  a  bankrupt  has  no 
standing  to  have  a  judgment  opened  which  was  obtained  on  a 
sci.  fa.  sur  mortgage  after  his  bankruptcy  but  before  the  appoint- 
ment of  an  assignee.  It  was  his  duty  to  file  an  affidavit  of  de- 
fense."""  The  court  will  also  open  a  judgment  on  prompt  appli- 
cation showing  that  the  defendant  was  dead,  that  the  writs  of 
sci.  fa.  were  issued  against  the  defendant  with  notice  to  his  exec- 
utor as  terre-tenant,  and  that  the  sheriff  returned  two  nihils  as  to 
the  defendant  but  made  no  return  as  to  the  executor,  who  ap- 
peared and  pleaded  payment  on  the  same  day  that  judgment  was 
entered.'"^  A  judgment  on  a  sci.  fa.  sur  mortgage  will  also  be 
opened  on  proof  of  payment  to  the  plaintiff's  assignor  who  mis- 
led the  defendant  concerning  his  authority  to  receive  payment,""'' 
or  if  the  proof  is  clear  that  the  defendant  did  not  execute  the 

bb  6  Vale  17176. 

545  Somerset  Colliery  Co.  v.  John,  228  Pa.  234. 

546  N.  Y.  &  Scranton  Construction  Co.  v.  Winton,  208  Pa.  467. 
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552  Fisher  v.  O'Donnell,  153  Pa.  619. 
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mortgage ;""'  or  if  the  judgment  on  the  sci.  fa.  was  entered  in  vio- 
lation of  an  agreement.""'* 

On  the  other  hand  a  judgment  on  two  returns  of  nihil  will  not 
be  opened  on  the  application  of  a  stranger  setting  up  the  cover- 
ture of  the  deceased  mortgagor,  a  defense  which  she,  though  hav- 
ing ample  opportunity,  never  asserted."''  Nor  will  a  judgment 
for  want  of  appearance  be  opened  on  a  sci.  fa.  against  husband 
and  wife  on  an  instrument  given  by  her  as  security  for  his  debt 
because  she  was  persyaded  by  him  to  give  the  security  on  his 
promise  that  he  would  pay  the  debt."^  Nor  will  a  judgment  on 
a  sci.  fa.  sur  mortgage  against  the  guardian  ad  litem  of  a  minor 
who  is  the  real  owner  be  opened  merely  because  neither  the  minor 
nor  his  next  of  kin  had  notice  of  the  application  for  the  appoint- 
ment of  the  guardian  ad  litem.'''  Nor  will  a  judgment  be  opened 
on  the  ground  that  the  consideration  for  negotiable  notes,  as- 
signed to  innocent  holders  for  value  before  maturity  and  given  to 
secure  a  mortgage,  had  failed."* 

A  judgment  entered  on  a  judgment  bond,  given  for  the  pur- 
chase of  land,  should  be  opened  on  application  where  the  evi- 
dence for  the  defendant  is  clear  and  precise  and  tends  to  show  a 
verbal  agreement  whereby  if  the  defendant  could  not  keep  the 
property  he  should  have  the  right  to  rescind  on  terms  with  which 
he  had  complied.'"* 

Not  infrequently  there  is  an  application  to  open  a  judgment 
on  the  allegation  that  by  some  kind  of  agreement  or  understand- 
ing, different  from  the  ordinary  one,  the  mortgage  contract  might 
be  rescinded  and  the  property  returned.  "Such  an  application," 
says  Justice  Green,  "must  be  supported  by  clear,  precise  and  posi- 
tive testimony,  which  should  not  be  doubtful  in  character,  and  it 
must  establish  either  that  there  was  fraud,  accident  or  mistake 
in  the  creation  of  the  instrument  itself,  or  that  there  had  been 
an  attempt  to  make  a  fraudulent  use  of  the  instrument  in  viola- 
tion of  a  promise  or  agreement  made  at  the  time  the  principal 
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contract  was  made,  and  without  which  it  would  not  have  been 
executed."'^* 

46.    Striking  off  judgment,  (cc) 

Sometimes  the  proper  remedy  is  to  strike  off  the  judgment 
instead  of  opening  it.  Thus  where  a  judgment  was  entered 
against  a  terre-tenant  on  two  returns  of  nihil  to  a  sci..  fa.  sur 
mortgage,  the  judgment  was  stricken  from  the  record  at  the  in- 
stance of  the  terre-tenant,  as  two  returns  of  nihil  against  him  are 
not  equivalent  to  a  service.°°°  And  if  a  record  shows  a  service 
of  a  sci.  fa.  on  the  defendant  and  an  entry  of  judgment  for  want 
of  appearance,  the  court  cannot  strike  off  the  judgment  on  the 
petition  by  the  executor  averring  the  defendant's  death  five 
months  before  the  entry  of  judgment.  In  such  case,  the  proper 
remedy  is  a  rule  to  open  the  judgment.'"^  A  bond  and  war- 
rant of  attorney  accompanying  a  mortgage  was  executed  by 
a  wife  to  secure  her  husband's  debt,  on  which  judgment  was 
entered  against  them.  The  court  struck  off  the  judgment  as 
to  her,  but  refused  to  strike  it  off  or  open  it  as  to  the  husband.  In 
an  action  of  sci.  fa.  on  the  mortgage  the  adjudication  was  held  to 
be  a  determination  of  all  questions  of  fraud  and  other  matters 
and  conclusive  on  both.^*^  If  a  mortgage  is  given  in  fraud  of  the 
wife's  dower  and  judgment  is  obtained  in  a  sci.  fa.  thereon,  she 
cannot  move  to  set  it  aside  for  irregularites,  but  must  move  to 
open.^^' 

/!7.    Levari  facias. (dd) 

The  writ  of  levari  facias  is  the  appropriate  one  to  issue  on  a 

cc    6  Vale  17180. 
dd    6  Vale  17186. 

559  Cloud  V.  Markle,  186  Pa.  614,  617;  Philips  v.  Meily,  106  Pa.  543. 
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Markle,  186  Pa.  617;  Clinch  Valley  Coal  Company  v.  Willing,  180  Pa. 
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judgment  obtained  on  a  sci.  fa.  sur  mortgage."'*  The  judgment  is 
that  the  mortgaged  premises  be  sold  for  the  mortgage  debt  and 
the  writ  of  execution  must  follow  the  judgment  and  be  thereby 
warranted,  or  it  will  be  quashed.^'*  Nor  can  a  writ  of  fi.  fa.  on  a 
confessed  judgment  upon  a  sci.  fa.  sur  mortgage  issue  even  by 
agreement,  and,  if  issued,  it  may  be  set  aside  and  a  lev.  fa.  sub- 
stituted."'' 

If  a  mortgagor  dies  after  judgment,  his  personal  representa- 
tives need  not  be  brought  in  before  issuing  execution."*^  But  it 
cannot  issue  pending  a  rule  to  correct  the  record  by  striking  out 
the  name  of  one  improperly  joined  as  a  terre-tenant.^'*  With 
respect  to  the  time  of  issuing  it,  this  may  be  done  after  the  lapse 
of  five  years  without  any  revival  of  judgment.°'^ 

Under  the  writ  of  levari  facias,  the  plaintiflE  is  enabled,  with- 
out inquisition  and  condemnation,  to  expose  the  premises  to  sale, 
in  satisfaction  of  his  claim;"""  but  to  support  such  sale,  there 
must  be  a  valid  judgment  upon  the  scire  facias."'^  Before  making 
sale  under  a  levari  facias,  the  sheriff  is  required  by  the  act  of 
1705,  in  addition  to  the  publication  of  notice  thereof,  as  in  other- 
cases,  to  serve  one  of  the  notices  of  sale  upon  the  defendant ;  for 
default  of  which,  many  sales  have  been  set  aside.  It  is  not  need- 
ful that  the  notice  to  the  defendant  should  be  in  writing  ;'^^  and 
in  practice,  the  notice  is  usually  given,  by  posting  a  copy  upon 
the  mortgaged  premises;  but  one  or  the  other  is  indispensable. 
It  is  not  necessary,  however,  that  the  sheriif 's  return  should  state 
that  he  had  given  the  notice  required  by  law  of  the  time  and  place 
of  sale;  nor  is  it  necessary  that  the  purchaser  should  prove  that 

564  See  Chap.  29,  §400,  Vol.  2,  p.  1928.  If  a  terre-tenant  in  possessiou 
is  not  made  a  party  to  the  scire  facias  he  may,  in  ejectment,  by  the  pur- 
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due  notice  was  given;  it  will  be  presumed,  until  disproved.*" 
After  the  sale,  the  statute  directs  the  premises  to  be  conveyed  to 
the  purchaser,  the  price  to  be  rendered  to  the  mortgagee,  and  the 
overplus  to  be  returned  to  the  defendant.  The  purchaser  takes 
only  the  estate  of  the  mortgagor;"^*  but  his  title  is  not  affected 
by  a  reversal  of  the  judgment.  The  proceeds  of  sale  are  to  be 
applied  to  the  payment  of  incumbrances  on  the  premises,  accord- 
ing to  priority.  If  the  mortgaged  premises  lie  in  several  counties, 
a  sale  under  levari  facias  will  vest  the  entire  premises  in  the  pur- 
chaser; but  before  a  sale,  under  the  writ,  an  exemplification  of 
the  judgment  must  be  filed  in  the  courts  of  the  other  counties  in 
which  the  mortgage  was  recorded ;  and  the  sheriff's  notice  of  sale 
must  be  published,  in  at  least  one  newspaper  published  in  each  of 
said  counties,  in  addition  to  the  advertisements  required  by  law 
in  the  county  in  which  the  sale  is  to  be  made.  And  the  court  may 
make  such  order  as  may  appear  just  and  equitable,  directing  the 
land  to  be  sold  in  parcels,  as  divided  by  county  lines,  or  other- 
wise, as  may  best  suit  the  interest  of  parties  having  liens  upon  the 
land  in  the  different  counties.^^' 

When  a  judgment  is  entered  on  a  warrant  of  attorney  accom- 
panying a  bond  and  mortgage,  after  the  mortgagor  has  parted 
with  his  title  to  the  real  estate,  it  is  not  necessary  in  issuing  exe- 
cution on  the  judgment  to  file  an  affidavit  of  ownership  as  pro- 
vided by  the  service  act  of  1903,  for  the  writ  of  execution  clearly 
is  not  a  writ  within  the  intendment  of  that  act."^* 


573  Topper  V.  Taylor,  6  S.  &  R.  172.  A  terre-tenant,  not  shown  to 
have  been  thereby  damnified,  cannot  object  that  a  personal  notice  was 
not  given  to  the  mortgagor.  Fidelity  Insurance  Co.  v.  Clandenon,  6  W. 
N.  C.  236. 

574  The  effect  of  the  writ,  when  followed  by  a  sale,  is  to  extinguish 
the  equity  of  redemption,  and  transfer  the  estate  to  the  purchaser,  as  fully 
as  it  existed  in  the  mortgagor,  before  the  mortgage.  Hartman  v.  Ogborn, 
54  Pa.  120.  A  sale  under  a  judgment  against  an  administrator,  on  an 
unrecorded  mortgage,  extinguishes  the  tide  of  the  heirs.  Tryon  v.  Mun- 
son,  "jy  Pa.  250.  If  there  be  a  reservation  in  a  mortgage,  the  purchaser 
takes  subject  to  it.  Sheaff's  Appeal,  55  Pa.  403.  The  titie  of  the  purchaser 
relates  back  to  the  date  of  the  mortgage.  De  Haven  v.  Landell,  31  Pa. 
120.  But  he  does  not  take  the  growing  crop,  as  against  an  assignee  for  the 
benefit  of  the  creditors  of  the  mortgagor.    Myers  v.  White,  I  R.  353. 

575  Act  23  March,  1877,  P.  L.  26,  i  Purd.  §§217,  218,  p.  1197.  See 
Mevey's  Appeal,  4  Pa.  80. 

576  Keene  Home  v.  Startzell,  235  Pa.  no. 
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A  levari  facias  on  a  mortgage  is  not  an  execution  within  the 
meaning  of  the  act  of  1834°"  and  proceedings  therefore  will  not 
be  stayed  to  enable  executors  to  apply  to  the  orphans'  courts  for 
the  sale  of  the  decedent's  real  estate,  especially  if  the  sale  will 
not  discharge  the  mortgage.^'*  But  a  proviso  in  a  mortgage  au- 
thorizing a  sci.  fa.  to  forthwith  issue  on  default  "without  further 
stay,  any  law,  usage  or  custom  to  the  contrary  notwithstanding"  is 
a  waiver  of  the  twelve  months'  stay  provided  by  the  act  of  1705,'''" 
but  is  not  a  waiver  of  future  stay  laws.^*°  The  waiver  must  be 
specific,  otherwise  the  statute  of  1705  will  be  regarded  as  in 
operation,  and  a  sci.  fa.  brought  before  the  period  therein  pre- 
scribed will  be  regarded  as  premature  and  will  be  quashed.^*^ 

If  a  mortgage  provide  that  in  case  of  nonpayment  of  an  instal- 
ment, a  sci.  fa.  may  issue  for  the  whole  amount,  and  the  mort- 
gagee has  prevented  performance  by  refusing  to  release  part  of 
the  mortgaged  premises  on  receiving  a  part  of  the  debt,  the  court 
will  stay  execution  on  payment  of  the  instalment  due  with  in- 

terest.^*^     A  stay  cannot  be  employed  to  recover  a  subsequent 
debt.=83 

The  plaintiff  in  a  proceeding  of  sci.  fa.  is  entitled  to  recover 
his  debt,  interest  and  costs  from  the  proceeds  of  the  sale,  and  if 
these  are  insufficient  the  defendant  can  be  held  personally  liable 
therefor.^**  A  terre-tenant  however  who  is  permitted  on  petition 
to  defend,  does  not  thereby  incur  personal  liability  for  costs  un- 
less he  so  stipulated  in  granting  his  petition.^*'  Nor  is  a  sheriff 
entitled  to  tax  as  part  of  his  costs  on  the  sale  of  land  under  a  lev. 
fa.  sur  mortgage  the  costs  incurred  on  former  writs  which  were 
stayed  because  of  defective  service  and  failure  to  give  notice  of 
sale  as  required  by  law.^**    Again,  if  a  judgment  is  opened  to  let 

577  Act  Feb.  24,  §35,  P.  L.  70,  i  Purd.  §135,  p.  1114. 

578  Dundas  v.  Leiper,  i  Phila.  569;  Savings  Fund  v.  Ball,  3  Leg.  Rec. 
203. 

579  Act  Jan.  12,  §5,  I  Purd.  §208,  p.  1194. 

580  Kelly's  Estate,  i  Del.  287.    See  also  Allison  v.  Bradley,  4  W.  N.  C. 
ISO. 

S8i  Bank  of  Pittsburgh  v.  Zweidinger,  7  Dist.  694. 

582  Ewart  V.  Irwin,  I  Phila.  78. 

583  Borrow  v.  Kelly,  i  Dall.  142. 

584  Wickershara  v.  Fetrow,  5  Pa.  260;  Cooch  v.  Noble,  2  Leg.  Rec.  330. 
58s  Ibid. 

586    Boyd  V.  Johnson,   144  Pa.   174.     See  Johnson  v,  Burkholder,   jo 
Lane.  Bar  393. 
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the  terre-tenant  into  his  defense  on  a  sci.  fa.  sur  mortgage,,  and 
the  plaintiff  recovers  a  less  amount  than  in  the  former  judgment 
he  is  without  the  tender  required  by  the  act  of  1867^"  entitled 
to  full  costs.^'^ 

The  act  of  1705=*'^  requires  notice  of  a  sale  under  a  lev.  fa.  to 
be  given  to  the  defendant  at  least  ten  days  before  the  sale.  The 
law  is  properly  regarded  if  a  copy  of  a  properly  prepared  hand 
bill  is  served  on  the  defendant  in  the  same  manner  as  a  summons, 
or  if  he  cannot  be  found  in  the  county  that  fact  is  returned."" 
The  property  of  course  must  be  described  with  reasonable  cer- 
tainty f^^  also  the  defendant's  correct  name  ;°°='  and  the  sale  must 
be  advertised  for  three  weeks,  once  a  week  for  three  full  weeks.®®' 
Furthermore  the  sale  may  be  set  aside  on  showing  that  the  notice 
of  sale  had  not  been  properly  given.®** 

If  a  person  issued  a  lev.  fa.  and  voluntarily  stays  it,  although 
his  money  could  have  been  made,  his  right  to  issue  an  alias  is 
not  thereby  affected.®'" 

48.    Liberari  facias. 

In  case  the  sheriff  is  unable,  for  want  of  buyers,  to  effect  a  sale 
under  the  levari  facias,  the  act  directs  the  premises  to  be  delivered 
to  the  mortgagee  or  creditor,  in  the  same  manner  as  in  case  of 
other  lands  directed  to  be  sold  and  delivered  upon  executions  for 
other  debts  or  damages.®'*  This  may  be  done  upon  a  writ  of 
liberari  facias,  which  issues  after  the  return  of  the  levari,  directed 
to  the  sheriff  commanding  him  to  deliver  to  the  creditor  such  part 
of  the  premises  as  will  satisfy  his  debt,  damages  and  interest, 
with  costs,  according  to  the  valuation  of  twelve  men,  to  hold  to 
him  as  his  free  tenement  in  satisfaction  of  his  debt,  &c. 

587  Act  March  11,  P.  L.  35,  4  Purd.  §2,  p.  4752. 

588  City  Building  Association  v.  Cardwell,  I  Del.  333. 

589  Act  Jan.  12,  §4,  I  Sm.  L.  57,  i  Purd.  p.  1195,  note  (q).  See  also 
Act  March  27,  1824,  P.  L.  119,  2  Purd.  §117,  p.  1568. 

590  Gibbons  v.  Williams,  10  C.  C.  299.  , 

591  Boyd  V.  Johnson,  144  Pa.  174;  Thomas  v.  Curren,  6  W.  N.  C.  432; 
Scherer  v.  Harshaw,  4  W.  N.  C.  495. 

592  Gustine  v.  Westenburger,  no  Del.  28. 

593  Good  V.  Maule,  8  C.  C.  624.    See  Chap.  29,  Part  XII,  p.  1729. 

594  Gibbons  v.  Williams,  10  C.  C.  299. 

595  Wilkinson  v.  Hiyer,  22  C.  C.  667.  For  form,  see  Vol.  2,  pp.  1929, 
1930. 

596  See  Chap.  29,  §242,  Vol.  2,  p.  1720. 
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49-    Alias  levari  facias. 

Although  the  act  directs  a  liberari  facias  to  issue,  when  the 
premises  remain  unsold  upon  the  levari  facias,  yet  the  ancient 
construction  and  practice  have  been,  that  the  plaintiff  is  not 
obliged  to  resort  to  that  writ,  but  may  take  an  alias  levari  facias, 
if  he  think  proper ;°°'  and  even  this  writ  is  seldom  resorted  to, 
for  the  plaintiff  may  become  the  purchaser  himself,  under  the 
first  writ,  and  thus  avoid  all  difficulty.'"'  If,  to  the  levari  facias, 
the  sheriff  return,  "struck  off  for  a  certain  sum,  and  that  he  can- 
not make  title,  therefore,  remains  unsold,"  the  plaintiff  may  issue 
a  new  execution ;  so,  if  he  return  the  premises  unsold.^'"  If,  on 
an  effectual  sale,  the  sheriff  do  not  receive  the  money,  there  is 
nothing  to  prevent  the  plaintiff  from  going  on  to  complete  his 
execution.""" 

50.    Satisfaction,  (ee) 

When  the  mortgagee  has  received  full  satisfaction  of  such  sums 
as  were  due  to  him  upon  the  mortgage,  the  act  of  1715  directs 
him  to  enter  satisfaction  on  the  margin  of  the  record  of  such 
mortgage,  at  the  request  of  the  mortgagor,  and  for  every  non- 
compliance therewith,  within  three  months  after  request,  and  ten- 
der of  his  reasonable  charges,  he  is  subject  to  a  forfeiture  of  any 
sum  not  exceeding  the  mortgage  money,  to  the  aggrieved  party, 
to  be  recovered  in  any  court  of  record,  by  bill,  plaint  or  informa- 
tion.'"^   And  where,  by  agreement,  the  mortgage  is  to  be  satis- 

ee    6  Vale  17062. 

597  Topper  V.  Taylor,  6  S.  &  R.  174. 

598  The  plaintifE  may  purchase  at  a  foreclosure  sale,  though  the  land 
sell  for  less  than  the  mortgage  debt  and  costs.  Blythe  v.  Richards,  10  S. 
&  R.  261.  And  a  sale  to  the  mortgagee,  under  a  junior  incumbrance,  ex- 
tinguishes the  equity  of  redemption.    Blocher  v.  Blocher,  i  Pitts.  92. 

599  Peddle  v.  Hollinshead,  9  S.  &  R.  277. 

600  Ibid. 

601  Act  28  May,  1715,  §9,  i  Sra.  L.  95.  i  Purd.  §181,  p.  1186.  A  judg- 
ment in  scire  facias  upon  a  mortgage,  is  within  the  Act  13  April,  1791, 
3  Sm.  L.  32,  2  Purd.  §59,  p.  2055,  imposing  a  penalty  to  the  party  aggrieved, 
for  not  entering  satisfaction  upon  a  judgment,  after  notice ;  and  the  party 
aggrieved  need  not  show  actual  damage.  Henry  v.  Sims,  l  Wh.  187.  And 
see  Allen  v.  Conrad,  51  Pa.  487,  and  Act  May  28,  17x5,  §10,  i  Purd.  §182,  p. 
1186.  Where  judgment  is  obtained  upon  a  mortgage,  and  the  same  it 
satisfied  of  record,  it  is  the  duty  of  the  prothonotary,  to  furnish  a  cer- 
tificate of  such  satisfaction,  under  seal,  upon  the  application  of  the  de- 
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fied  by  instalments,  the  holder,  his  agent  or  attorney,  on  receiv- 
ing each  of  such  instalments,  with  the  interest  due,  shall  receipt 
therefor  upon  the  record  of  the  mortgage  in  the  proper  office,  as 
they  are  severally  paid,  which  receipt  shall  be  a  discharge  of  the 
mortgage  to  that  amount;  and  the  lien  shall  not  remain  on  the 
premises  to  a  greater  amount  than  the  principal  and  interest  actu- 
ally remaining  or  becoming  due.  And  if  such  holder  shall  refuse 
or  neglect,  upon  request  of  the  mortgagor,  or  his  legal  representa- 
tives, or  any  person  owning  the  mortgaged  premises,  or  any  part 
thereof,  on  tender  of  the  costs  of  office,  to  receipt  upon  said  record 
for  such  instalments,  within  sixty  days  after  such  request,  such 
holder  shall,  for  every  such  offense,  forfeit  to  the  party  ag- 
grieved, any  sum  not  exceeding  the  amount  of  such  instalment, 
to  be  recovered  in  like  manner  as  other  debts  are  by  law  recover- 
able.«'"' 

A  satisfaction  of  a  mortgage  is  prima  facie  evidence  of  pay- 
ment, but  is  not  conclusive.  It  may  be  shown  on  the  trial  of  a 
case  that  the  satisfaction  was  made  by  mistake  or  through  mis- 
apprehension, or  fraud,  and  the  mortgagee  or  assignee  satsfying 
a  mortgage  under  such  circumstances  would  not  be  bound  by  the 
satisfaction.  And  if  after  a  mortgage  has  been  satisfied  of  record 
a  sci.  fa.  has  been  issued  and  the  terre-tenants  make  no  defense 
and  permit  judgment  to  go  by  default,  and  the  property  is  sold 
on  the  judgment,  the  purchasers  have  a  right  to  assume  that  the 
terre-tenants  knew  that  satisfaction  had  been  entered  by  mistake, 
and  that  they  could  not  successfully  defend  against  the  scire 
facias.  The  purchasers,  therefore,  have  a  right  to  the  property 
as  against  the  terre-tenants.*"' 

If  a  mortgage  and  judgment  are  given  as  cumulative  securities 
for  the  same  debt,  a  satisfaction  entered  on  one  is  presumed,  as 
between  the  parties,  to  be  on  account  of  a  payment  of  the  debt, 

fendant;  and  upon  presentation  thereof  to  the  recorder,  he  is  required  to 
mark  such  mortgage  satisfied.  Act  3  April,  i860,  §2,  P.  L.  630,  i  Purd. 
§212,  p.  iig6. 

602  Act  31  March,  1823,  §2,  8  Sm.  L.  132,  i  Purd.  §178,  p.  1185. 

603  Saint  V.  Cornwall,  207  Pa.  270.  An  entry  of  satisfaction  on  the 
margin  of  the  record  accompanied  by  the  usual  attestation  of  the  recorder 
of  deeds  is  not  a  judicial  determination  of  the  fact,  binding  the  mortga- 
gee, he  may  therefore  show,  as  against  a  bona  fide  purchaser  for  value  of 
the  premises,  that  the  entry  was  made  by  an  unauthorized  person.  Brown 
V.  Henry,  106  Pa.  263;  Lancaster  v.  Smith,  67  Pa.  427. 
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and  therefore  to  include  a  satisfaction  of  the  other.®"*  This  pre- 
sumption however  is  rebuttable,  and  satisfaction  of  one  security 
will  not  in  fact  be  satisfaction  of  the  other,  unless  the  parties  so 
intend,  or  the  debt  is  actually  paid.  This  question  of  intention  is 
one  of  fact  to  be  determined  by  the  jury.*"^ 

Where  the  holder  of  the  mortgage  dies  without  entering  satis- 
faction, or  where  the  holder  removes  out  of  the  state,  payment 
of  the  amount  of  the  mortgage  having  been  made,  and  shall  so 
continue  for  two  years,  in  such  case,  the  mortgagor,  or  his  repre- 
sentatives, or  the  owner  of  the  mortgaged  property,  may  petition 
the  court  of  common  pleas  of  the  county  in  which  they  lie,  set- 
ting forth  the  premises;  whereupon,  the  court  shall  direct  the 
sheriff  to  serve  a  notice,  stating  the  facts  upon  the  legal  repre- 
sentatives, if  in  the  county ;  if  not  to  be  found,  then  he  shall  give 
a  public  notice,  in  one  or  more  newspapers  within  or  nearest  to 
the  county,  once  a  week,  for  four  weeks  successively,  prior  to  the 
then  next  term  after  the  petition  has  been  presented,  requiring 
said  parties  to  appear  at  said  term  and  answer;  at  which,  or  at 
any  subsequent  term,  the  court,  on  proof  of  payment  being  made, 
are  required  to  direct  the  entry  of  satisfaction  upon  the  record, 
by  the  recorder,  upon  payment  of  the  costs  of  such  entry,  &c., 
which  entry  shall  for  ever  discharge  the  same,  and  bar  all  ac- 
tions brought  or  to  be  brought  thereon,  as  fully  as  if  satisfaction 
had  been  entered  by  the  holder  of  such  mortgage.  But  if  either 
of  the  parties  desire  any  fact  to  be  tried  by  a  jury,  an  issue  shall 
be  formed  and  tried;  and  if  the  jury  find,  that  the  full  amount 
has  been  paid,  satisfaction  shall  be  entered  on  the  record,  as 
aforesaid.®"®    If  the  personal  representatives  of  a  deceased  mort- 

604  Meigs  V.  Bunting,  141  Pa.  238.  "As  against  the  rights  of  third 
parties,  payment  in  fact  of  either  extinguishes  the  debt,  and  therefore 
satisfied  the  other."  Ibid.,  239;  Mitchell  v.  Coombs,  96  Pa.  430;  Loverin 
V.  Humboldt  Co.,  113  Pa.  6. 

60s    Safe  Dep.  &  Trust  Co.  v.  Kelly,  159  Pa.  82. 

606  Act  31  March,  1823,  §1,  8  Sm.  L.  131,  i  Purd.  §183,  p.  1187.  By  tht 
Act  28  April,  1868,  P.  L.  1151,  i  Purd.  §186,  p.  1188,  the  provisions  of  this 
section  are  extended  to  all  cases,  where  payment  of  the  mortgage  debt 
has  been  made,  and  to  all  cases  in  which  the  legal  holder  of  the  mortgage, 
at  the  time  of  payment,  is  a  building  association  or  other  corporation 
whose  existence  in  law  has  terminated  or  become  doubtful,  or  whose 
affairs  have  been  wound  up;  and  in  such  case,  the  notice  required  shall 
be  served  either  on  the  president  or  treasurer  last  in  office,  if  he  be  found 
in  the  county;  otherwise,  in  the  mode  required  by  the  act  in  the  text. 
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gagee  factiously  refuse  to  enter  satisfaction,  the  court  may  im- 
pose upon  them  the  costs  of  a  proceeding  to  compel  satisfaction.®"' 

In  all  cases  where  the  amount  due  upon  any  mortgage,  together 
with  interest  and  costs,  has  been  paid  to  the  legal  holder,  and 
the  mortgage,  together  with  the  accompanying  bonds,  if  any,  duly 
indorsed  in  the  presence  of  two  witnesses,  that  the  same  are  satis- 
fied and  discharged,  is  produced  to  the  recorder,  it  is  to  be  the 
duty  of  such  officer,  for  the  fee  of  seventy-five  cents,  to  enter 
satisfaction  on  the  record  of  such  liens,  and  to  file  among  the 
papers  in  his  office  the  mortgage  and  bonds,  which  shall  remain  on 
file  thereafter,  for  the  benefit  of  all  parties  interested.  But  no 
such  satisfaction  shall  be  entered,  until  after  a  certificate  from 
the  president  judge  of  the  proper  county  allowing  the  same,  which 
certificate  must  also  be  produced  and  filed  with  the  papers,  as 
aforesaid.'"' 

The  court  may  also  order  the  satisfaction  of  a  mortgage  on 
payment  of  the  money  into  court.  The  acts  of  1883®°"  and 
jgg^eio  prescribe  the  method  of  procedure  in  such  cases  to  obtain 
a  discharge.  Briefly  the  acts  describe  the  nature  of  the  petition, 
the  mode  of  serving  it,  the  testimony  required,  the  fulfilment  of 
the  conditions  of  the  mortgage  and  the  payment  of  costs. 

The  Act  of  1868  only  extended  to  the  city  of  Philadelphia  and  the  county 
of  Montgomery;  but  by  the  Act  11  June,  1879,  P.  L.  141,  i  Purd.  §187,  p. 
1 189,  it  has  been  reenacted  as  a  general  law.  As  to  proceedings  on  a  lost 
mortgage,  in  certain  counties,  or  to  enforce  satisfaction  thereof,  see  Act 
10  April,  1849,  §12,  P.  L.  621,  I  Purd.  §207,  p.  1193.  And  as  to  the  pro- 
ceedings where  a  mortgage  is  alleged  to  be  forged,  see  Act  27  March, 
1862,  P.  L.  192,  I  Purd.  §215,  p.  1196. 

607  Reed  v.  Dewees,  Com.  Pleas,  Phila.,  March,  1827. 

608  Act  II  April,  1856,  P.  L.  304,  I  Purd.  §185,  p.  1 188.  After  a 
sheriff's  sale  of  the  mortgaged  premises,  the  mortgagor  cannot  maintain 
a  suit  for  the  penalty  for  omitting  to  enter  satisfaction;  he  is  not  a  party 
aggrieved.    Pierce  v.  Potter,  7  W.  475. 

609  Act  June  20,  1883,  P.  L.  138,  i  Purd.  §189,  p.  1190. 

610  Act  June  22,  1897,  P.  L.  184,  i  Purd.  §§190-195,  p.  1190. 
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III.    Scire  Facias  on  a  Mechanic's  Claim. 

51.    The  procedure  is  in  rem.    Act  of  igoi.(ff) 

While  unprohibited  statutes  relating  to  mechanics'  liens  had  be- 
come a  fixed  system  at  the  time  of  the  adoption  of  the  constitu- 
tion in  1874,  with  which  it  did  not  interfere,  the  constitution  did 
declare  that  the  general  assembly  shall  not  pass  any  local  or  spe- 
cial law  "providing  or  changing  methods  for  the  collection  of 
debts,  or  the  enforcing  of  judgments."®^^  The  method  of  pro- 
cedure in  force  prior  to  1901  was  in  rem,  well  understood  and 
of  general  application  at  the  time  of  adopting  the  constitution  of 
1874.  By  this  method  those  who  furnished  labor  and  materials 
in  the  construction  of  a  building  had  the  right  to  file  a  lien 
against  the  structure  into  which  their  labor  and  materials  had 
entered,  in  preference  to  other  creditors  who  had  not  directly 
contributed  to  its  construction.  But  the  law  of  1901  gave  the 
right  to  pursue  the  owner  or  other  person  indebted  in  a  personal 
action,  that  is,  by  attachment.  This  new  method  was  declared  to 
be  foreign  to  the  whole  system  of  mechanics'  lien  laws  and  op- 

ff    6  Vale  15697. 
6x1    Art.  Ill,  §7. 
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posed  to  that  provision  of  the  constitution  above  set  forth.  Ac- 
cordingly sections,  thirteen,  twenty-two,  twenty-eight,  thirty-five, 
thirty-eight  and  forty-six  have  been  smitten  down  by  the  courts. *^^ 
"For  more  than  a  century  in  this  state  a  scire  facias  has  been 
the  appropriate  remedy  to  enforce  payment  of  a  mechanic's  or 
materialman's  claim  against  the  liened  property.  The  act  of 
1803,  the  first  statute  authorizing  a  lien,  and  its  immediate  suc- 
cessor, the  act  of  1806,  made  no  provision  for  such  writ,  but  the 
a.:.-t  of  1808  and  subsequent  legislation  on  the  subject  have  given 
■itT  claimant  the  right  to  enforce  payment  of  the  debt.  The  pro- 
cedure by  scire  facias  under  the  act  of  1901,  and  its  supplements, 
in  addition  to  the  common  law  powers  of  the  court,  affords  ample 
opportunity  to  the  owner  to  assert  any  defense,  technical  or  meri- 
torious, which  will  prevent  the  enforcement  of  the  claim  against 
his  property.""^'  With  respect  to  all  the  forms  relating  to  pro- 
cedure under  this  act,  they  will  be  found  in  the  second  volume  of 
Dunlap's  Book  of  Forms,  beginning  on  page  1659. 

52.  Supersedes  all  others. 

The  act  of  1901  is  "a  complete  and  exclusive  system, "°'*  giv- 
ing but  one  adequate  remedy  to  each  party  interested  in  the 
claim  and  in  the  property  affected  by  the  proceeding.*^^  All  pre- 
vious laws  are  expressly  repealed,  and  while  many  of  their  pro- 
visions enter  into  the  present  structure  they  have  been  so  re- 
moulded that  the  judicial  interpretation  put  on  them  in  many 
cases  can  be  no  longer  accepted. 

53.  The  right  to  file  a  lien  is  statutory. 

As  the  common  law  gave  no  lien  for  labor  or  materials  in  the 
erection  of  a  building,  the  right  to  file  a  claim  is  entirely  statu- 
tory.   In  order  therefore  to  avail  himself  of  it,  a  party  must  com- 

612  Vulcanite  Portland  Cement  Co.  v.  Allison,  220  Pa.  382;  Vulcanite 
Paving  Co.  v.  Rapid  Transit  Co.,  220  Pa.  603;  Henry  Taylor  Lumber  Co. 
V.  Carnegie  Institute,  225  Pa.  486;  Tenn.  Producers'  Marble  Co.  v.  Gran*. 
14  Dist.  453;  Trexler  v.  Kuntz,  36  Super.  Ct.  352;  Lisowski  v.  Ryan,  21 
Dist.  174;  Sterling  Bronze  Co.  v.  Syria  Improvement  Co.,  226  Pa.  486; 
Smith's  Appeal,  241  Pa.  337;   Page  v.  Carr,  232  Pa.  371. 

613  Mestrezat,  J.,  Hiestand  v.  Keath,  229  Pa.  149,  156,  revg.  42  Super. 
Ct.  403- 

614  Act  June  4,  1901,  §61,  P.  L.  4SS,  3  Purd.  §82,  p.  2507. 

615  Hiestand  v.  Keath,  229  Pa.  149. 
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ply  strictly  with  the  terms  of  the  statute  conferring  the  right.*^* 
Furthermore,  the  right  to  file  a  mechanics'  lien  must  have  a  con- 
tract as  its  basis  or  foundation.  "The  claims  of  workmen  and 
materialmen  do  not  become  liens  on  a  house  from  the  mere  fact 
that  the  work  was  done  or  the  materials  found  for  its  erection, 
for  they  must  be  founded  on  a  contract,  expressed  or  implied, 
direct  or  indirect,  with  the  owners  of  the  estate  sought  to  be 
charged.""' 

54.     Against  what  structure  a  lien  may  be  filed. 

The  second  section  prescribes  against  what  "structure  or  other 
improvement"  a  lien  may  be  filed,^^'  while  the  preceding  section 
defines  the  meaning  of  this  phrase.  Thus  the  land  of  a  lessor  in 
an  improvement  lease  is  bound  by  a  mechanics'  lien  for  an  im- 
provement made  by  the  lessee  under  the  terms  of  the  lease.*^' 
And  an  amendment  to  a  mechanics'  lien,  filed  by  leave  of  court, 
containing  a  copy  of  a  written  lease,  signed  by  the  owner  of  the 
land,  authorizing  the  tenant  to  make  the  improvements,  sufficiently 
shows  the  owner's  consent  in  writing  to  the  improvements.'^" 
Again,  one  of  the  several  tenants  in  common  may  contract  with 
the  others  for  the  improvement  of  the  joint  property,  and  his  part 
ownership  will  not  prevent  his  waiver  in  good  faith  of  the  right 
of  lien  both  to  himself  and  to  his  subcontractors.  Only  when  the 
contract  is  made  in  bad  faith  for  the  purpose  of  misleading  and  de- 
frauding subcontractors  and  materialmen  is  the  stipulation  against 
filing  liens  invalid.'"  And  more  recently  it  has  been  held  that 
if  an  incorporated  church  enters  into  an  agreement  with  the  trus- 
tees of  a  unincorporated  mission  to  apply  a  specified  sum  towards 

616  Schirely  v.  Radell,  227  Pa.  434,  443;  Tenth  Nat.  Bank  v.  Smith 
Construction  Co.,  218  Pa.  581;  Wharton  v.  Real  Estate  Investment  Co., 
180  Pa.  568;  Knelly  v.  Horwath,  208  Pa.  487;  Deeds  v.  Imperial  Brick  Co., 
219  Pa.  579 ;  Tilf  ord  v.  Wallace  3  W.  141. 

617  Harlan  v.  Rand,  27  Pa.  511;  Owen  v.  Johnson,  174  Pa.  99;  Horn 
and  Brannen  Mfg.  Co.  v.  Steelman,  215  Pa.  187,  igo. 

618  Act  §2,  3  Purd.  §7,  p.  2467. 

619  KilcuUen  v.  Schelling,  19  Dist.  475;  Woodward  v.  Leidy,  36  Pa. 
437;  Teiby  v.  Wilson,  49  Pa.  63;  Barclay  v.  Wainwright,  86  Pa.  191; 
Waters  v.  Wolf,  162  Pa.  153. 

620  KilcuUen  v.  Schelling,  19  Dist.  475. 

621  Westmoreland  Guarantee  B.  &  I,.  Association  v.  Connor,  216  Pa. 
543- 
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the  erection  of  a  chapel  on  a  lot  owned  by  the  church,  the  trustees 
to  supply  the  balance  and  employ  an  architect,  he  is  entitled  to 
file  a  mechanic's  lien  against  the  building  for  his  services,  al- 
though he  cannot  hold  the  church  liable  generally  for  them."^- 
Nor  can  a  materialman  who  delivers  to  an  owner  material  for  a 
particular  house  be  deprived  of  his  right  to  a  mechanic's  lien 
against  such  house  because  the  owner  has  diverted  the  material 
to  another  building.^^^^ 

On  the  other  hand  if  a  lease  authorizes  the  tenant  to  make  im- 
provements at  his  own  expense  and  requires  him  to  leave  them 
at  the  end  of  the  term,  the  interest  of  the  landlord  therein  is  not 
subject  to  a  mechanic's  lien;  his  consent  does  not  show  that  the 
improvements  were  in  fact  made  for  the  landlord's  "immediate 
use  and  benefit"  within  the  meaning  of  the  act.^^^  And  a  lien 
filed  against  a  property  held  by  a  trustee  which  does  not  set  forth 
a  contract  made  by  authority  of  the  court  or  of  any  power  con- 
tained in  a  deed  or  will,  or  aver  the  right  of  the  trustee  to  sub- 
ject the  trust  property  to  a  lien,  will  be  stricken  off.^^*  Like- 
wise equity  will  restrain  a  subcontractor  from  filing  a  mechanic's 
lien  against  the  buildings  of  a  manufacturing  corporation  in  vio- 
lation of  a  stipulation  by  the  general  contractor  waiving  the  right 
to  lien  on  behalf  of  himself,  subcontractors  and  materialmen 
which  was  duly  filed  in  the  prothonotary's  office.^^^  Land,  also, 
set  apart  by  a  city  of  the  second  class  under  the  act  of  1903,°^" 
for  the  erection  thereon  of  an  educational  building  by  the  trus- 
tees of  a  private  charitable  trust,  cannot  be  bound  by  a  mechanic's 
lien  for  labor  or  material  furnished  to  the  building  erected 
thereon.*'"'  Nor  can  a  public  hospital  be  subjected  to  a  mechanic's 
lien;*^*  nor  the  power  house  of  an  electric  street  railway  com- 
pany.*^° 

If  a  married  woman  has  knowingly  permitted  her  husband  to 
act  as  owner  of  her  land  and  also  agent  to  contract  for  labor  or 

622  Hockstra  v.  Chambers- Wylie  Pres.  Church,  51  Super.  Ct.  405. 
622a    B.  F.  Lee  Co.  v.  Sherman  (No.  i),  43  Super.  Ct.  557. 

623  McKown  V.  Harris,  15  Dist.  611. 

624  Fenner  v.  Real  Estate  Trust  Co.,  13  Dist.  47. 
62s     Montello  Brick  Works  v.  Hoot,  14  Dist.  8. 

626  April  23,  P.  L.  266,  3  Purd.  §611,  p.  3094. 

627  Henry  Taylor  Lumber  Co.  v.  Carnegie  Institute,  225  Pa.  486. 

628  Pa.  Electric  Equipment  Co.  v.  Phoenixville  Hospital,  20  Dist.  758. 
6b9  Vulcanite  Paving  Co.  v.  Phila.  Rapid  Transit  Co.,  220  Pa.  603. 
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material  for  its  improvement,  a  subcontractor  may  file  a  lien 
against  her  land  therefor,  and  notice  of  intention  to  file  a  lien 
served  on  the  husband  will  have  the  same  effect  in  preserving  its 
validity  as  if  served  on  the  wife  personally.  Says  Gillan,  P.  J., 
"notwithstanding  that  the  claimant  is  a  subcontractor  if  the  con- 
tract made  with  the  original  contractor  was  made  by  the  husband 
for  the  wife  and,  with  her  knowledge  and  assent,  the  lumber  was 
furnished  and  used  in  the  construction  of  the  building,  her  prop- 
erty is  liable."^'*"  A  mechanic's  lien  may  also  be  filed  against  the 
interest  of  a  married  woman  in  land  as  tenant  by  entireties  with 
her  husband,  and  a  scire  facias  may  be  issued  thereon  to  reduce 
the  claim  to  judgment  within  the  period  prescribed  by  the  stat- 
ute.«^°a 

Again,  when  an  owner  of  premises  knowingly  suffers  or  per- 
mits some  one  else  acting  as  if  he  were  the  owner  to  make  a  con- 
tract with  another  for  which  a  claim  could  be  filed,  or,  subse- 
quently knowing  of  the  contract  and  of  the  work  and  labor  being 
done  does  not  repudiate  the  same,  the  party  with  whom  the  con- 
tract was  made  stands  in  the  position  of  a  person  who  contracted 
directly  with  the  owner.*^^ 

In  the  construction  of  previous  acts  the  term  structure  had 
further  definition.  It  possessed  a  substantial  and  permanent 
character,"'^  and  included  the  plant  of  an  oil  refinery ,°''  a  stock 
trestle,  used  for  delivering  supplies  to  a  furnace;*'*  a  stone 
crusher  ;^^°  the  boiler  house  of  a  blast  furnace,  though  not  cov- 
ered by  a  roof  ;*^*  the  permanent  stage  in  a  theatre;*'^  but  ex- 

630  Miller  v.  Fetz,  41  Super.  Ct.  582,  affg.  17  Dist.  933,  936,  citing 
Bodey  v.  Thackara,  143  Pa.  171 ;  Bevan  v.  Thackara,  143  Pa.  182 ;  Jobe  v. 
Hunter,  165  Pa.  S ;  Bankard  v.  Shaw,  199  Pa.  623 ;  Brumbaugh's  Assigned 
Estate,  8  Super.  Ct.  292. 

630a  Adams  v.  Denny,  21  Dist.  1079.  See  Hetzel  v.  L,incoln,  216  Pa. 
60. 

63T     Sinnott  V.  Beard,  14  Dist.  619. 

632  Short  V.  Ames,  121  Pa.  530;  Wheeler  v.  Pierce,  167  Pa.  416;  Pres- 
byterian Church  V.  AlUson,  10  Pa.  413. 

633  Short  V.  Miller,  120  Pa.  470. 

634  Juniata  Plaining  Mill  Co.  v.  Saxton  Iron  Co.,  12  Dist.  171. 
63s    Norristown  Trust  Co.  v.  Allen,  13  Dist.  492. 

636  Wheeler  v.  Pierce,  167  Pa.  416. 

637  Olympic  Theatre  Case,  2  Pa.  Bro.  275. 

638  Cowdreck  v.  Morris,  9  C.  C.  312. 
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eluded  a  limekiln;"^*  a  steamboat;®"*  an  oil  tank;^^°  a  piazza;**^ 
a  building  erected  as  a  bathhouse  and  kitchen  and  connected  with 
an  old  building;'*^  and  a  well.®^' 

55.    What  constitutes  a  curtilage  and  an  erection. 

What  constitutes  a  curtilage®**  and  an  erection?  "Curtilage," 
says  Justice  Brown,  "to  be  regarded  as  appurtenant  to  a  building 
and  bound  by  a  mechanic's  lien  filed  against  it,  is  such  as  is  rea- 
sonably needed  for  the  general  purpose  for  which  the  structure 
is  erected  and  belongs  to  the  same  owner.  As  a  rule,  curtilage 
does  not  extend  beyond  the  lot  on  which  the  building  is  erected, 
but  when  more  land  is  reasonably  needed  for  the  general  purpose 
of  the  structure  and  all  the  time  the  same  is  being  erected  the 
owner  of  it  intends  that  another  lot  in  addition  to  the  one  on 
which  it  is  being  built  shall  be  included  in  the  curtilage  and  con- 
stitute a  part  of  the  same,  it  is  reasonable  that  a  mechanic's  lien 
should  extend  to  both."®*"  A  structure  constituting  "a  substantial 
addition,"  and  which  should  be  treated  as  a  new  erection  is  a 
curtilage.®*®  In  former  acts  this  term  was  construed,®*'  and  a 
lien  against  an  entire  manufacturing  plant  was  sustained  for 
labor  or  material  furnished  to  one  building  of  the  plant,®*^  unless 
it  was  very  large,  if  so,  some  of  the  buildings  were  excluded;®*" 
nor  was  a  claim  void  because  it  included  a  larger  curtilage  than 
was  necessary;®^"  a  lien  against  a  house  included  the  entire  lot 
on  which  it  stood  if  necessary  to  the  proper  enjoyment  of  the 
house  ;®^^  and  a  lien  against  a  barn  might  include  an  entire  f  arm.®^^ 

639  Walker  v.  Anshutz,  6  W.  &  S.  519. 

640  Seiders  &  Co.  Inter.  Boiler  Works  v.  Lewis  &  Bros.  Co.,  7  Dist.  278. 

641  Tench  v.  Rothermel,  4  Kulp  no. 

642  Rand  v.  Mann,  3  Phila.  429. 

643  Duffy  V.  Stroud,  I  Del.  196. 

644  Act  §3,  3  Purd.  §10,  p.  2471. 

64s    Wirsing  v.  Pa.  Hotel  and  Sanitarium  Co.,  226  Pa.  234. 

646  Dunbar  v.  Washington  Foundry,  210  Pa.  58- 

647  Linden  Steel  Co.  v.  Rough  Run  Mfg.  Co.,  158  Pa.  238;  Short  v. 
Miller,  120  Pa.  470;  East  Stroudsburg  Lumber  Co.'s  Appeal,  i  Super.  Ct. 
261. 

648  Sicardi  v.  Keystone  Oil  Co.,  149  Pa.  139;  Linden  Steel  Co.  v. 
Rough  Run  Mfg.  Co.,  is8  Pa.  238. 

649  Girard  Point  Storage  Co.  v.  Southward  Foundry  Co.,  los  Pa.  248. 

650  Harbach  v.  Kurth,  131  Pa.  177. 

651  Garrechts  v.  Diffenbach,  2  Lane.  Bar,  No.  16. 
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But  a  lien  against  a  church  did  not  include  an  adjacent  burying 
ground ;°°°  nor  did  a  lien  for  labor  and  materials  furnished  to  a 
new  building  and  forming  part  of  an  old  plant  include  the  entire 
plant,  but  only  the  necessary  curtilage.^^*  Nor  can  a  valid  lien 
be  filed  for  grading  and  sodding  a  lawn  and  planting  trees  and 
placing  wire  protectors  around  them  on  the  sidewalk  of  the  house 
against  which  the  lien  is  filed.  Such  a  lien  is  not  authorized  by 
the  act  of  1836,  and  if  the  purpose  of  the  later  act  is  an  extension 
of  the  right  of  lien,  it  is  not  authorized  by  the  constitution.^^^a  Nqj- 
can  a  single  mechanic's  lien  be  filed  against  a  structure  consist- 
ing of  two  distinct  dwelling  houses  under  one  roof  and  over  one 
cellar,  but  divided  by  a  partition  wall  and  occupied  by  different 
tenants. ^^^i'  Nor  can  a  lien  be  filed  for  the  erection  and  construc- 
tion of  "a  substantial  addition,"  consisting  of  the  conversion  of 
two  adjoining  dwellings  into  a  commercial  or  manufacturing 
building  by  the  removal  of  the  rear  walls  and  partitions  and  the 
addition  of  a  new  roof,  but  leaving  the  exterior  unchanged,  for 
the  claim  could  only  be  for  "alterations  and  repairs"  requiring 
notice  of  intention  to  file.''^*^ 

56.    Who  may  file  a  lien. 

The  act  gives  a  lien  to  any  one  who  by  contract  with  the  owner 
"plans  or  superintends  the  structure  of  any  improvement,  or  any 
part  thereof"  as  an  architect  or  otherwise.®'^  A  nonresident  also 
may  avail  himself  of  the  law  like  a  resident.®^® 

The  relationship  of  owner,  contractor  and  subcontractor  of  a 
house  in  process  of  construction  may  be  changed  by  its  sale  be- 
fore completion.  Thus  where  an  owner  and  builder  of  a  house 
before  its  completion  conveys  it  to  another  and  places  the  deed 
on  record  and  thereafter,  in  pursuance  of  an  agreement  with  his 
grantee,  enters  into  a  contract  for  the  plumbing  of  the  house,  the 

652  Wimer's  Estate,  2  C.  C.  387. 

653  Beam  v.  First  Methodist  Episcopal  Church,  3  Clark  343. 

654  Worthington  v.  Cambridge  Springs  Co.,  24  C.  C.  281;  Wharton  v. 
Douglas,  92  Pa.  66;  Cowan  v.  Pa.  Plate  Glass  Co.,  184  Pa.  16. 

6S4a    Parkhill  v.  Hendricks,  2i  Dist.  566. 
654b    Goodyear  v.  Emele,  21  Dist.  881. 

6540  Malone  v.  Hosfield,  21  Dist.  1055;  Goeringer  v.  Schappert,  17 
Super.  Ct.  293.    See  Caldwell  v.  Keating,  18  Super.  Ct.  297. 

655  Act,  §1,  P.  L.  431,  3  Purd.  §3,  p.  2466;  Cornelius  v.  Ungar,  18  Dist. 
1020. 
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plumber  will  not  be  entitled  to  a  lien  for  his  work  and  material 
unless  he  serves  upon  the  grantee  the  notice  required  by  the  act 
of  1 901.  In  such  a  case  the  former  owner  is  the  contractor,  and 
the  plumber  subcontractor.*"" 

Any  owner,  who  is  a  committee,  guardian  or  trustee,  who  shall 
knowingly  suffer  or  permit  any  person  acting  as  if  he  were  the 
owner,  to  make  a  contract  for  which  a  claim  could  be  filed  without 
objecting  thereto  at  the  time,  shall  be  treated  as  ratifying  the  act, 
and  the  claim  may  be  filed  against  the  real  owner  as  effectively  as 
if  he  had  made  the  contract.  But  the  erection  of  a  building  by  the 
equitable  owner  of  land  holding  under  articles  of  agreement  with 
the  mere  knowledge  and  without  the  objection  of  the  holder  of 
the  legal  title  does  not  make  the  latter  liable  to  the  contractor 
therefor,  as  section  four  of  the  act  applies  only  when  the  legal 
owner  "knowingly  suffers  or  permits"  such  erection  which  re- 
quires some  wilful  inducing  act  or  silence  amounting  to  a  legal 
fraud  on  his  part.""^ 

57.    Subcontractor  must  give  notice  of  his  intention. 

A  subcontractor  who  intends  to  file  a  lien  must  give  notice  of 
his  intention  to  the  owner,®''  but  the  law  does  not  prescribe  such 
a  requirement  of  the  contractor.'*"  Nor  is  any  other  kind  of  a 
contractor  besides  a  subcontractor  required  to  give  notice  of  his 
intention  to  file  a  lien  to  any  one.**^  This  requirement  of  the  law 
of  1901  was  amended  by  the  act  of  1909**^  in  which  the  nature 
of  the  notice  is  set  forth.  While  only  a  substantial  compliance 
with  the  requirement  is  demanded,  many  questions  have  arisen  in 
determining  what  is  a  substantial  compliance.**^ 

«.    Notice  must  be  written. 

The  first  requirment  of  a  subcontractor's  intention  to  file  a 
claim  is  that  he  must  give  to  the  owner  written  notice  to  that 
effect,  together  with  a  sworn  statement  setting  forth  the  contract 

657  Getz  V.  Brubaker,  25  Super.  Ct.  303. 

658  Meile  v.  McCuean,  18  Dist.  675 ;  Fanner  v.  Staub,  18  Dist.  676. 

659  Act,  §8,  3  Purd.  §17,  p.  2474- 

660  Sinnott  V.  Beard,  14  Dist.  619. 
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662  Act  March  24,  P.  L.  66,  5  Purd.  §1,  p.  5664. 

663  Este  V.  Pennsylvania  R.  Co.,  27  Super.  C.  C.  affg.  13  Dist.  451; 
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under  which  he  claims,  the  amount  alleged  to  be  still  due,  and 
how  made  up,  the  kind  of  labor  or  materials  furnished,  and  the 
date  when  the  last  work  was  done  or  materials  furnished."** 
Plainly  a  claim  on  a  verbal  contract  for  extra  work  which  fails 
to  describe  the  items  is  fatally  defective.®**  Likewise  the  state- 
ment in  a  notice  that  the  materials  furnished  were  "rough  lumber 
and  mill  work"  was  too  general,  and  would  not  sustain  a  lien  filed 
by  the  subcontractor.'**  How  far  must  the  subcontractor  go  in 
the  way  of  itemizing.  Perhaps  the  courts  while  attempting  to 
enforce  the  rule  of  "substantial  compliance"  have  not  always  had 
the  same  conception  of  the  term.  Thus  in  one  of  the  cases  it  was 
held  that  the  sworn  statement  need  not  contain  the  prices  charged 
for  materials  furnished  by  the  subcontractor.**^  In  other  cases 
it  has  been  held  that  the  notice  required  to  be  given  by  a  sub- 
contractor to  the  owner  must  set  forth  the  contract  and  the 
amount  alleged  to  be  still  due  "and  how  made  up."  This  pro- 
vision is  obligatory  on  him  who  would  claim  the  benefits  of  the 
statute.  "Compliance  with  that  which  is  specifically  directed  is 
necessary  to  secure  a  lien.  Substantial  conformity  will  not  an- 
swer as  to  that."**' 

b.     Nature  of  it. 

Where  a  contract  between  a  contractor  and  subcontractor  is  a 
written  bid  for  a  lump  sum  for  an  itemized  list  of  articles  with- 
out prices  given  for  each  item,  a  notice  by  the  subcontractor  to 
the  owner  is  sufficient  if  the  sworn  statement  accompanying  it  sets 
forth  the  written  bid  for  the  lump  sum,  and  that  such  bid  was  ac- 
cepted, and  there  is  attached  to  the  statement  the  itemized  Ust 
of  materials  but  without  the  prices  affixed.**" 

664  First  sentence,  Act  1909,  P.  L.  66,  5  Purd.  §1,  p.  5664;  McVey  v. 
Kaufman,  223  Pa.  125 ;  Westmoreland  Guarantee  B.  and  L.  Association  v. 
Connor,  216  Pa.  543;  Tenth  Nat.  Bank  v.  Smith  Construction  Co.,  218  Pa. 
581;  Bametzrieder  v.  Canevin,  44  Super.  Ct.  18;  Herr  v.  Moss  Cigar  Co., 
237  Pa.  232. 
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666  Breitwiesser  Lumber  Co.  v.  Wyss-Thalman,  51  Super.  Ct.  83. 
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Co.  V.  Empfield,  50  Super.  Ct.  551. 

669  Thaler  v.  Wilhelm  Griesser  Construction  Co.,  40  Super.  Ct.  331; 
Willson  V.  Canevin,  226  Pa.  362. 
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c.  Attachment  of  contract. 

Again  a  written  notice  by  a  subcontractor  to  the  owner  of  an 
intention  to  file  a  mechanic's  lien  has  attached  thereto  a  copy  ot 
the  contract  between  the  subcontractor  and  the  contractor,  which 
does  not  in  express  terms  refer  to  the  specifications  describing  the 
work,  the  notice  will  not  be  deemed  insufficient  if  the  specifications 
were  in  the  owner's  possession.  Even  if  the  notice  were  deemed 
insufficient  on  this  account,  an  amendment  made  after  trial  and 
verdict  would  cure  the  verdict.*'" 

On  the  other  hand  a  notice  by  a  subcontractor  which  fails  to 
show  the  contract  under  which  the  work  was  done  and  the  amount 
of  labor  and  materials  which  made  up  the  bill  and  lumps  them 
under  a  single  charge  is  insufficient.*'^  So  is  a  notice  which  avers 
that  the  contract  was  partly  verbal  and  partly  written,  but  does 
not  set  forth  the  written  orders,  or  show  what  part  was  written, 
or  what  part  was  oral,  and  does  not  show  the  quality,  quantity 
and  price  of  the  several  bills  of  materials  furnished."^ 

d.  Length  of  time  of  notice. 

The  next  requirement  of  a  subcontractor  relates  to  the  length 
of  the  notice  that  he  must  serve.  The  act  provides  that  the  notice 
must  be  served  at  least  one  month  before  the  claim  is  filed,  and 
within  three  months  after  the  last  of  his  work  was  done  or  ma- 
terials furnished,  if  he  has  six  months  within  which  to  file  his 
claim,  and  within  forty-five  days  thereafter,  if  he  has  but  three 
months  within  which  to  file  it,  but  no  such  notice  need  be  served 
if  the  subcontractor  be  ruled  to  file  his  claim  before  the  expiration 
of  said  periods.*'^     It  should  be  noted  that  this  notice  should  not 

670  Day  V.  Pennsylvania  R.  Co.,  224  Pa.  193. 
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673  Act  1901,  §8,  3  Purd.  §17,  p.  2474. 
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Dist.  779. 

67s  Tenth  Nat.  Bank  v.  Smith  Construction  Co.,  218  Pa.  581;  Keely 
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be  confounded  with  that  in  the  second  section  of  the  act  for  re- 
pairs to  old  structures.®''*  The  service  of  the  intention  notice  to 
file  a  claim  a  month  before  filing  the  claim  itself  is  imperative, 
and  if  not  given  the  lien  is  invalid.*"*  And  it  must  be  served 
within  three  months  after  the  last  materials  are  furnished.'^*  Nor 
is  there  any  ambiguity  in  the  use  of  "on  or  about"  instead  of  a 
specified  date  in  the  lien  filed  by  a  contractor,  though  this  might 
be  too  indefinite  in  the  notice  served  by  a  subcontractor  of  his 
intention  to  file  a  lien.*^' 

The  merely  formal  act  of  doing  a  small  amount  of  work,  "not 
with  any  intent  to  complete  the  contract,"  but  in  the  belief  that 
thereby  the  date  to  compute  the  statutory  time  for  filing  a  lien 
might  be  legally  fixed  is  nugatory.  And  where  an  owner  gives 
his  word  to  stop  definitely,  such  notice  is  equivalent  to  its  com- 
pletion with  respect  to  the  right  to  file  a  lien,  and  the  principal 
contractor  may,  within  six  months  thereafter  file  his  lien,  not- 
withstanding the  fact  that  he  had  not  completed  his  work  and  the 
claim  was  filed  more  than  six  months  after  the  last  item  of  work 
done.  When  work  has  been  suspended  temporarily,  with  the  own- 
er's consent,  to  be  followed  by  resumption,  the  contractor  may 
under  section  twenty  file  a  lien  more  than  six  months  thereafter 
on  the  day  following  the  filing, of  an  involuntary  petition  in  bank- 
ruptcy against  the  owner  and  before  adjudication  in  bank- 
ruptcy.'^* 

e.  Waiver  of  notice. 

The  lien  will  not  be  stricken  off  on  motion  by  the  contractor 
because  the  notice  to  the  owner  required  by  this  section  was  not 
given  where  the  latter  makes  no  objection.®"  Nor  will  a  lien 
regular  on  its  face  be  stricken  off  on  a  rule  for  reasons  in  contra- 
diction of  the  record  that  the  claimant  was  in  fact  a  subcontractor 
and  had  failed  to  give  the  owner  notice  of  his  intention  to  file  the 
claim  and  the  work  was  completed  more  than  six  months  before 
the  filing  of  the  lien.®*° 

f.  How  notice  must  be  served. 

The  act  also  prescribes  how  the  notice  must  be  served :  Service 
may  be  made  personally  on  the  owner  anywhere ;  or  such  notice 
may  be  served  on  an  adult  member  of  his  family,  or  of  the  family 

679  Funck  V.  Central  Iron  and  Steel  Co.,  14  Dist.  49a 
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with  which  he  resides,  if  such  owner  resides  within  the  county 
where  the  structure  or  other  improvement  is  situate.  If  he  re- 
sides without  the  county  where  such  structure  or  improvement  is 
situate,  then  such  notice  may  either  be  served  on  his  architect 
or  on  the  party  in  possession  of  the  structure  or  improvement,  or 
it  may  be  posted  on  some  public  part  of  the  structure  or  other 
improvement.  After  such  notice,  and  until  the  claim  is  finally 
defeated,  the  owner  may,  unless  approved  security  be  given  to 
indemnify  him  from  loss,  retain  out  of  any  payment  due  or  to 
become  due  the  contractor,  a  sum  sufficient  to  protect  him  from 
loss.'" 

58.  Service  of  notice. 

The  service  of  a  sufficient  notice  by  a  subcontractor  as  above 
described  is  prerequisite  to  the  validity  of  the  lien.'^^  Nor  is  its 
insufficiency  waived  by  going  to  trial  on  the  merits.'*^  Nor  is  the 
omission  excused  by  the  owner's  request  to  him  to  file  his  lien 
and  knowledge  thereof.'^*  The  act  does  not  require  that  the  sub- 
contractor's notice  to  the  owner  of  his  intention  to  file  a  lien  shall 
be  served  personally  by  the  subcontractor  himself.  If  the  notice 
be  actually  delivered  to  the  owner  it  is  sufficient.  Hence  service 
on  a  clerk  of  the  owner  at  his  place  of  business,  who  delivers  the 
notice  to  the  owner  before  the  expiration  of  the  period  prescribed 
by  the  statute  is  good  as  the  clerk  is  thereby  constituted  the  agent 
of  the  subcontractor  for  such  service."'^ 

59.  On  whom  service  must  be  made. 

On  whom  shall  the  notice  be  served?  Service  on  the  owner's 
clerk  at  his  place  of  business  is  not  a  proper  compliance  with  the 
law.  "It  should  be  served  personally,  or  upon  his  architect  or  a 
agent  or  party  in  possession  or  by  posting."^*®  Therefore  service 
on  an  adult  member  of  the  own's  family  will  not  suffice.*'^  While 
service  may  be  made  on  the  architect  of  the  owner,  if  this  be 
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done  outside  the  county  where  the  building  is  situate,  it  will  not 
suffice.®*'  And  where  the  plaintiff  claims  that  he  served  notice  of 
intention  to  file  a  lien  on  the  person  in  possession  of  the  building, 
all  the  evidence  tending  to  show  the  service  of  the  notice,  on 
whom  the  service  was  made,  and  as  to  whether  the  party  served 
was  in  possession,  should  be  received.  Nor  should  offers  bearing 
on  the  question  as  a  whole  be  excluded  on  the  theory  that  it  is  nec- 
essary to  first  establish  the  fact  that  the  party  served  was  in  actual 
possession  before  proof  of  service  and  other  incidental  matters 
can  be  admitted  in  evidence.**' 

The  term  "possession,"  used  in  this  act  may  be  employed  in 
the  sense  of  "occupancy."  Under  this  act  relating  to  service  of 
notice  of  intention  to  file  lien,  the  claimants  are  not  bound  to 
prove  that  the  person  on  whom  the  notice  was  served  was  the 
owner's  agent.  It  is  sufficient  for  them  to  show  that  he  was  a 
party  in  possession.'''"' 

60.  Notice  of  intention  to  file  lien  on  public  buildings. 

Another  act  of  1909,*"^  amending  the  sixth  section  of  the  act 
of  1901,  provides  for  the  notice  of  intention  that  a  subcontractor 
must  give  who  furnishes  labor  or  materials  for  any  structure  or 
improvement  that  is  to  be  used  for  purely  public  purposes.  A 
subcontractor  who  furnishes  material  for  a  city  improvement  in 
availing  himself  of  this  section  to  establish  a  claim  against  a 
public  improvement  must  give  the  preliminary  notice  of  his  in- 
tention to  file  a  lien  as  prescribed  in  this  act.*^^  The  amendment 
however  has  been  smitten  down  as  unconstitutional  by  the  su- 
preme court.*'* 

61.  When  lien  claim  must  be  filed. 

In  the  case  of  tenancies  or  leasehold  estates,  of  alterations  and 
repairs,  and  of  fitting  up  or  equipping  old  structures  with  ma- 
chinery, gearing,  boilers,  engines,  cars  or  other  useful  appliances, 
the  claim  must  be  filed  in  the  court  of  common  pleas  of  the  county 
or  counties  in  which  the  structure  or  other  improvement  is  situate, 
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within  three  months  after  the  claimant's  contract  or  agreement  is 
completed  ;°°^*  and  in  all  other  cases,  within  six  months  there- 
after ;  and  when  filed,  it  shall  be  entered  and  indexed  in  the  me- 
chanics' lien  docket.  Upon  it  a  writ  of  scire  facias  must  issue 
within  two  years,  unless  the  owner,  by  writing  filed  before  the 
expiration  of  that  time,  waive  the  necessity  for  so  doing  for  a 
further  period,  not  exceeding  three  years ;  and  a  verdict  must  be 
recovered  or  judgment  entered  on  the  scire  facias  within  five 
years  after  it  is  issued.  Final  judgment  must  be  entered  on  the 
verdict  within  five  years  after  its  recovery.  After  judgment  is 
entered,  it  must  be  revived,  by  writ  of  scire  facias  to  revive  the 
judgment  or  by  judgment  thereon,  within  each  recurring  period 
of  five  years.  If  a  claim  be  not  filed  within  the  time  aforesaid, 
or  if  not  prosecuted  in  the  manner  and  at  the  times  aforesaid,  it 
shall  be  wholly  lost."^*  In  construing  this  act,  Swartz,  P.  J.,  says : 
"Where  the  subcontractor  has  six  months  to  file  a  lien,  the  notice 
must  be  given  one  month  before  the  lien  is  filed  and  within  three 
months  from  the  time  he  furnished  the  last  work.  Where  the 
subcontractor  has  but  three  months  to  file  a  lien,  he  must  give 
notice  one  month  before  the  lien  is  filed  and  within  forty-five 
days  from  the  time  he  did  his  last  work."*'^ 

It  has  also  been  held  that  a  contractor  who  has  furnished  labor 
and  materials  for  a  building  having  no  knowledge  that  the  ap- 
parent and  record  owner  had  executed  a  long  lease  of  the  land  to 
a  corporation  before  the  labor  and  materials  had  been  furnished, 
and  who  had  served  on  the  apparent  owner  the  notice  of  intention 
previously  explained  before  the  expiration  of  the  time  to  file  a 
lien  against  the  leasehold  estate,  of  which  the  apparent  owner 
took  no  notice,  may  presume  that  the  owner  ratified  the  contract, 
and  a  lien  filed  three  days  after  the  right  to  file  a  lien  against  the 
leasehold  estate  had  expired  will  be  valid.*^^ 

Work  done  or  materials  furnished  within  six  months  prior  to 
the  filing  of  a  mechanic's  claim  to  compensate  defective  perform- 
ance of  a  building  contract,  completed  more  than  six  months,  will 
not  extend  the  time  for  filing  a  claim.'^^ 

693a    Bortel  V.  Justice,  21  Dist.  16. 

694    Act  1901,  §10,  3  Purd.  §19,  p.  247s.    See  §79. 

69s     Sinnott  V.  Beard,  14  Dist.  619. 

696  Glauser  v.  Scofield,  38  Super.  Ct.  632. 

697  Commercial  Sash  and  Door  Co.  v.  Thompson,  17  Dist.  996;  Har- 
rison V.  HomcEpathic  Association,  134  Pa.  558. 
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62.    Terms  of  the  claim. 

The  claim  of  the  lienor  must  be  specifically  set  forth.  This 
is  done  in  the  manner  prescribed  in  the  eleventh  section  of  1901, 
as  amended  by  the  act  of  1905.""*  The  claim  or  statement  must 
be  filed  in  the  prothonotary's  office  of  the  court  of  common  pleas 
of  the  county  where  the  building  is  situated  and  must  set  forth 
three  things : 

(i.)  The  names  of  the  party  claimant  and  of  the  owner,  or 
reputed  owner,  of  the  building,  and  also  of  the  contractor,  archi- 
tect or  builder. 

(2.)  The  amount  or  sum  claimed  to  be  due,  and  the  nature  or 
kind  of  the  work  done,  or  the  kind  and  amount  of  materials  fur- 
nished, or  both ;  and  the  time  when  the  materials  were  furnished, 
or  the  work  done,  or  both,  as  the  case  may  be. 

(3.)  The  locality  of  the  structure  or  other  improvement,  with 
such  description  thereof  as  may  be  necessary  for  the  purpose  of 
identification,  and  a  description  of  the  real  estate  upon  which  the 
same  is  situate. 

"All  the  cases  agree,"  says  Justice  Bell,  "that  a  substantial 
compliance  is  sufficient,  and  this  is  shown  to  exist  wherever 
enough  appears,  on  the  face  of  the  statement,  to  point  the  way  to 
successful  inquiry.  Adherence  to  the  terms  of  the  statute  is  in- 
dispensable, but  the  rule  must  not  be  pushed  into  such  niceties  as 
serve  but  to  perplex  and  embarrass  a  remedy  intended  to  be 
simple  and  summary  without  in  fact  adding  anything  to  the 
security  of  the  parties  having  an  interest  in  the  building  sought  to 
be  encumbered.  Certainty  to  a  common  intent  has  therefore,  al- 
ways been  held  to  suffice.""** 

The  requirements  of  this  section,  what  the  lien  shall  set  forth, 
are  mandatory,  and  a  failure  to  comply  with  them  is  fatal  to 
the  lien.'""  By  the  fourth  clause  of  the  act  of  1901  the  claimant 
was  required  to  file  a  copy  of  his  contract,  if  in  writing,  or  a 
statement  of  the  terms  and  conditions  if  they  were  verbal."' 
This  requirement  however  was  omitted  when  the  section  was 

698  Act  April  17,  P.  L,.  173,  5  Purd.  §2,  p.  5664. 

699  Knobb's  Appeal,  10  Pa.  186,  188,  quoted  by  Potter,  J.,  in  American 
Car  and  Foundry  Co.  v.  Alexandria  Water  Co.,  2x5  Pa.  520,  525. 

700  Crider  v.  McCafferty,  13  Dist.  638. 

701  Miller  v.  Fitz,  41  Super.  Ct.  582,  affg.  17  Dist.  933 ;  American  Car 
and  Foundry  Co.  v.  Alexandria  Water  Co.,  215  Pa.  520;  Thirsk  v.  Evans, 
2X1  Pa.  239;  Knelly  v.  Horwath,  208  Pa.  487. 
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amended  in  1905.''°^  Nor  need  a  bill  of  particulars  be  annexed 
to  and  filed  with  a  claim/"^  but  if  it  is,  it  should  be  taken  as  part 
of  the  lien.''"*  Formerly  a  subcontractor  was  required  to  specify 
the  items  of  his  claim  for  work  or  materials  and  a  lumping  charge 
for  either  did  not  satisfy  the  requirement  of  the  statute  and  could 
be  stricken  out  on  motion.'"^  The  defect  was  not  purely  formal, 
but  substantial,  and  could  not  therefore  be  remedied  by  an 
amendment  made  after  the  expiration  of  the  time  allowed  for 
filing  the  lien.''"*  By  the  existing  law  if  the  claimant  set  forth  in 
his  lien  for  work  and  material  in  plumbing  and  gas  fitting  the 
nature  and  kind  of  work  done,  and  the  dates  of  the  first  and  last 
items  without  setting  out  these  in  detail  or  separating  the  charge 
for  labor  from  that  for  materials,  he  fulfils  the  law.'""  More 
generally  a  mechanics'  lien  filed  by  a  subcontractor  is  sufficient  if 
it  sets  forth  the  written  bid  of  the  claimant  and  the  acceptance  of 
the  bid  by  the  contractor,  avers  that  the  labor  was  done  and  ma- 
terial furnished  between  properly  specified  dates,  and  that  the 
service  was  continuously  performed,  and  also  sets  forth  a  de- 
tailed account  of  the  items  and  materials  furnished,  and  their 
kind  and  price.''"^  Likewise  a  lien  filed  by  a  contractor  "for 
labor  and  materials  furnished  as  set  forth  in  said  contract,"  a 
true  and  attested  copy  of  which  is  attached  is  a  substantial  compli- 
ance with  the  law.'"'  And  if  the  claim  contains  exactly  the  same 
matters  as  were  set  out  in  the  sworn  statement  accompanying  the 
notice  of  intention  to  file  a  lien,  it  will  not  be  regarded  as  de- 
fective because  it  does  not  set  out  the  price  of  the  particular  ma- 
terials furnished.''"  Furthermore  while  items  for  such  material 
as  did  not  enter  into  the  structure  of  the  building  will  be  elimi- 

702  Act  1905. 

703  Vansciver  v.  Churchill,  35  Super.  Ct.  212. 

704  American  Car  and  Foundry  Co.  v.  Alexandria  Water  Co.,  215  Pa. 
520;  Wilbert  v.  Sunbury  Borough,  81  Pa.  57;  School  v.  Gerhart,  93  Pa. 
346. 

70s  McFarland  v.  Schultz,  168  Pa.  634;  Russell  v.  Bell,  44  Pa.  47;  Lee 
V.  Burke,  66  Pa.  336;  Fahnestock  v.  Spier,  92  Pa.  146;  Brown  v.  Myers, 
14s  Pa.  17. 

706  McFarland  v.  Schultz,  168  Pa.  634;  Singerly  v.  Comley,  26  Pa. 
248;  Knox  V.  Hilty,  118  Pa.  430. 

707  George  H.  Saffel  Co.  v.  Jones,  17  Dist.  790. 

708  Busse  V.  Canter,  51  Super.  Ct.  5x4. 

709  Ferguson  v.  Chambers,  20  Dist.  937. 

710  Willson  V.  Canevin,  226  Pa.  362. 
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nated  from  the  claim,  its  validity  is  not  thereby  impaired  for 
the  other  items.'^^ 

If  the  labor  or  material  be  furnished  continuously  in  erecting, 
adding  to  or  moving  a  structure  the  claimant  may  file  a  single 
claim  though  furnished  under  more  than  one  contract.'^^  But 
items  for  work  done  under  the  principal  written  contract  and 
items  for  work  done  under  a  verbal  contract  with  the  owner  or 
architect  cannot  be  joined  in  one  claim/^^  Nor  can  a  single  claim 
be  filed  against  two  structures  for  labor  or  materials  furnished 
under  separate  and  distinct  contracts.  Furthermore  the  word 
"plant"  is  to  be  taken  in  its  ordinary  sense  of  property  owned  or 
used  in  carrying  on  some  trade  or  business.'^*  A  mechanics'  lien 
therefore  may  be  filed  against  several  structures  which  were  in- 
tended to  form  a  single  plant.''^^ 

Furthermore  a  mechanic's  claim  for  material  and  labor  fur- 
nished under  a  contract  to  a  building  may  constitute  a  valid  lien 
against  the  property,  notwithstanding  the  claim  involves  some 
charge  in  the  nature  of  a  profit  to  the  contractor.''^^^ 

63.  Claim  for  alterations  and  repairs. 

A  lien  filed  by  a  subcontractor  for  alterations  or  repairs  must 
show  on  its  face  when  and  how  the  written  notice  to  the  owner 
of  an  intention  to  file  the  claim  required  by  the  second  section  was 
given  to  him."''  Lastly  if  a  verbal  contract  is  superseded  by  a 
written  contract  and  the  work  is  actually  done  thereunder,  the 
written  agreement  must  be  set  forth  in  the  claim  filed  for  a  me- 
chanics' lien  in  order  to  render  the  lien  valid.'" 

64.  Claim  for  repairs  and  construction  may  be  combined. 

A  mechanic's  lien  is  not  invalidated  by  including  a  claim  both 

711  George  Walter  and  Sons  v.  Powell,  13  Dist.  667. 

712  Act,  §12,  3  Purd.  §22,  p.  2483. 

713  Commercial  Sash  and  Door  Co.  v.  Thompson,  17  Dist.  996;  Robin- 
son V.  Davis,  8  Del.  237 ;  Simpson  v.  Cameron,  12  Lane.  L.  Rev.  46. 

714  Schively  v.  Radell,  227  Pa.  434;  Todd  v.  Gernert,  223  Pa.  103. 

715  Union  Sav.  &  Building  Association  v.  Vahle,  235  Pa.  435. 

7lSa  Murphy  v.  Bear,  240  Pa.  448.  See  also  Deeds  v.  Imperial  Brick 
Co.,  219  Pa.  579. 

716  East  End  Mantel  and  Tile  Co.  v.  Greensburg  Plumbing  Co.,  16 
Dist.  779.  See  Graezinger  v.  Ostheim,  135  Pa.  604;  Chester  City  Pres. 
Church  v.  Conlin,  19  Super.  Ct.  515. 

717  Westmoreland  Guarantee  B.  and  L.  Association  v.  Connor,  216  Pa. 
543- 
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for  repairs  and  for  erection  and  construction  if  the  work  done 
by  the  claimant  under  his  contract  was  substantially  a  new  con- 
struction after  a  fire  though  a  small  part  of  the  work,  regarded 
by  itself,  would  have  properly  been  classed  as  repairs."* 

65.  Priority  of  lien. 

The  time  of  taking  effect  and  priority  of  a  mechanic's  lien  are 
provided  for  in  the  thirteenth  section  of  the  act.'^^  Its  purpose 
has  been  declared  to  be  to  put  incumbrancers  or  purchasers  on  in- 
quiry,'^" but  it  has  been  declared  unconstitutional.'^^ 

66.  Right  to  file  claim  may  be  waived. 

The  right  to  file  a  claim  may  be  waived  by  agreement  be- 
tween the  claimant  and  the  party  with  whom  he  contracts,  or  by 
any  conduct  which  operates  to  equitably  estop  the  claimant.'" 
The  waiver  must  contain  such  a  description  of  the  property  as  may 
be  necessary  for  the  purpose  of  identification.'^^  Nor  does 
actual  notice  of  the  existence  of  a  waiver  of  the  right  to  a  lien 
have  to  be  given  to  a  subcontractor  if  the  principal  contractor  is 
thereby  included.'^*  And  if  a  contractor  agrees  that  no  lien  shall 
be  filed  by  any  subcontractor  or  other  person,  and  the  agreement 
is  filed  in  the  prothontary's  office  within  ten  days  of  its  date,  a 
subcontractor,  who  begins  work  before  the  agreement  is  filed, 
in  ignorance  of,  but  without  making  any  inquiry  as  to  its  exist- 
ence, cannot  file  a  lien.'-® 

Sometimes  a  contractor  under  a  written  contract  waives  his 
right  to  file  a  mechanics'  lien,  but  subsequently  after  a  change  of 
ownership  of  the  building,  makes  with  the  new  owner  an  oral 
contract  to  finish  the  building,  without  any  waiver  of  the  right  to 
file  liens.  In  such  a  case  the  contractor,  as  against  the  new  owner, 
has  the  right  to  enforce  a  lien,  although  a  trust  company  which 

718  Union  Sav.  &  Building  Association  v.  Vahle,  235  Pa.  435. 

719  3  Purd.  §23,  p.  2484. 

720  Newhall  Engineering  Co.  v.  Egolf,  20  Dist.  451. 

721  Page  V.  Carr,  232  Pa.  371,  affg.  20  Dist.  94;  Luzerne  Co.  Trust  Co. 
V.  Luzerne  Co.  Brewing  Co.,  21  Dist.  362. 

722  Act  1903,  §1,  P.  L.  297,  3  Purd.  §27,  p.  2487. 

723  Cribbs  V.  McDowell,  48  Super.  Ct.  39. 

724  Montello  Brick  Works  v.  Hoot,  14  Dist.  8. 
72s    Ibid. ;  Herr  v.  Moss  Cigar  Co.,  237  Pa.  232. 
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was  not  a  party  to  the  proceedings  had  insured  the  completion 
of  the  building.''^* 

The  subcontractor's  right  to  file  a  lien  is  not  affected  by  a 
waiver  of  the  right  of  lien  by  the  general  contractor  on  behalf 
of  himself  and  subcontractors,  unless  the  waiver  is  properly  in- 
dexed in  the  office  of  the  prothonotary,  and  it  is  the  owner's  duty 
to  have  that  done.  If  the  general  contractors  are  a  firm,  the 
contract  should  be  indexed  under  both  the  surnames,  and  Chris- 
tian names  of  the  members.'^^ 

67.    Enforcement  of  agreement  against  filing  lien. 

An  agreement  not  to  file  a  mechanics'  lien  signed  by  the  con- 
tractor though  not  signed  by  the  owner,  and  duly  filed  in  the  pro- 
thonotary's  office  is  sufficient  notice  to  subcontractors  and  ma- 
terialmen. Such  an  agreement  may  be  set  up  as  a  defense  to  a 
scire  facias  issued  on  the  lien.  If  the  lienor  does  not  issue  a  scire 
facias,  the  owner  or  contractor  may  require  him  to  do  so,  and  thus 
secure  an  opportunity  to  set  up  the  defense ;  but  the  court  should 
not  strike  off  the  lien  merely  because  of  the  existence  of  a  separate 
agreement  not  to  file  liens. '^*  Likewise  under  the  act  of  1895'^° 
when  a  building  had  been  begun  under  a  contract  between  the 
owner  and  contractor,  containing  no  stipulation  against  liens,  a 
materialman  from  who  no  material  had  been  ordered  and  who 
had  furnished  none  prior  to  the  cancellation  of  the  contract  by 
the  parties  thereto,  was  bound  by  the  provisions  of  the  second 
contract  containing  a  stipulation  against  liens  of  which  he  had 
actual  notice  before  any  materials  had  been  ordered  from  him.'^° 

A  covenant  against  liens  procured  by  false  and  fraudulent 
representations  made  at  the  very  time  the  contract  was  excuted 
will  not  be  enforced.'^^  Nor  does  a  contract  containing  a  stipula- 
tion against  a  mechanics'  lien  require  a  description  of  the  prop- 
erty. A  subcontractor  therefore  who  has  filed  his  lien  describing 
the  property  in  detail,  both  the  land  and  buildings,  will  not  be 

726  Pagnacco  v.  Faber,  224  Pa.  18  and  221  Pa.  326. 

727  Kuhs  V.  Gillen,  20  Dist.  747. 

728  Burger  v.  S.  R.  Moss  Cigar  Co.,  225  Pa.  400 ;  Herr  v.  Moss  Cigar 
Co.,  237  Pa.  232,  235. 

729  June  26,  P.  Iv.  369.    See  3  Purd.  note,  p.  2491. 

730  Lee  V.  Williams,  30  Super.  Ct.  350,  first  trial,  26  Super.  Ct.  405. 

731  Act,  §21,  3  Purd.,  p.  2488;  Vansciver  v.  Churchill,  35  Super.  Ct. 
212. 
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heard  to  object  that  the  property  was  not  sufficiently  described  in 
the  contract.'^"  Moreover  a  subcontractor  is  bound  by  a  stipula- 
tion against  liens  contained  in  the  original  contract  between  the 
owner  and  the  contractor.  Nor  is  he  relieved  by  the  fact  that 
property  was  conveyed  to  another  party  during  the  construction 
of  the  building  and  before  the  contract  between  himself  and  the 
contractor  was  made.  Nor  is  he  relieved  by  the  fact  that  the 
plans  and  specifications  submitted  to  him  showed  the  name  of  the 
new  owner,  as  the  contract  was  indexed  in  the  prothonotary's 
office  in  the  name  of  the  contractor  with  whom  he  dealt. ^^^  And 
a  subcontractor  who  agrees  to  furnish  material  and  labor  to  a 
building  under  construction  after  a  conveyance  by  the  original 
owner  to  a  new  purchaser,  is  bound  by  the  contract  between  the 
original  owner  and  the  contractor  filed  of  record  and  containing 
a  waiver  of  lien.^^* 

A  contractor  who  in  consideration  of  his  release  from  his  per- 
sonal liability  to  a  subcontractor  and  also  in  consideration  of  the 
execution  to  him  of  a  second  mortgage  on  the  building  covenants 
to  furnish  a  release  of  liens,  will  not  be  permitted  to  repudiate  his 
contract  by  saying  that  his  covenant  was  to  give  a  release  from 
lien,  nor  to  refrain  from  filing  a  lien.  His  covenant  to  release  is 
the  equivalent  of  a  covenant  not  to  file.'"'^ 

A  subcontractor  has  no  power  to  file  a  lien  where  the  building 
contract  duly  filed  of  record  in  the  prothonotary's  office  contains 
a  stipulation  like  the  following:  "The  contractor  covenants  and 
agrees  that  he  will  not  permit  any  person  or  persons  to  file  any 
mechanics'  lien  for  materials  furnished  and  labor  performed  to 
said  building  and  premises,  nor  will  he  file  any  liens  himself. "'^° 

68.     What  other  acts  will  prevent  lien  from  attaching. 

What  other  act  besides  an  express  waiver  of  the  right  to  file  a 
lien,  or  agreement  not  to  file  one,  will  have  the  same  effect?  A 
defendant  in  a  scire  facias  denied  the  right  of  the  plaintiff,  a 
corporation,  to  file  a  lien,  because  an  agent  of  the  company  had 
accepted  a  note  in  payment.    Moreover  the  burden  was  on  the 

732  Kyle  V.  Graham,  46  Super.  Ct.  6. 
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2636         Common  Law  Practice  in  Pennsyi,vania. 

defendant  to  show  that  the  agent  had  authority  to  thus  accept 
the  note  as  payment.'^'  Indeed,  the  taking  of  the  notes  of  a  con- 
tractor for  an  amount  due  to  a  materialman  does  not  of  itself  ef- 
fect a  relinquishment  of  the  right  to  file  a  lien.  Nothing  less  than 
the  agreement  of  the  parties  that  it  shall  do  so  will  effect  a  waiver 
of  such  right.'''  The  acceptance  therefor  of  a  note  more  than 
three  months  after  the  last  materials  were  furnished,  unless  taken 
in  satisfaction  of  the  debt,  will  not  preclude  the  claimant  from  fil- 
ing a  mechanics'  lien."^  Again  though  a  creditor  may  have  more 
than  one  lien  for  the  same  debt,  yet  a  sale  of  materials  on  per- 
sonal credit,  either  of  the  owner  or  the  contractor  is  some  evi- 
dence of  a  waiver  of  the  Hen,  and  raises  a  question  of  fact  for  the 
jury.'*" 

A  stipulation  against  liens  may  be  created  by  a  contract  subse- 
quent to  the  original  building  contract  provided  that  the  subse- 
quent contract  was  filed  in  the  prothonotary's  court  prior  to  the 
commencement  of  the  work  on  the  ground,  or  within  ten  days 
after  the  execution  of  the  principal  contract.  And  the  contract 
may  be  effective  if  filed  in  the  prothonotary's  office  although  the 
original  contract  was  not  filed.'*^  Furthermore  an  agreement  be- 
tween a  contractor  and  a  builder  containing  a  stipulation  against 
mechanics'  liens  by  any  one,  filed  in  the  prothonotary's  office,  is  in 
no  way  affected  by  a  subsequent  agreement  between  the  owner 
and  subcontractor,  giving  to  the  latter  a  conditional  and  qualified 
right  of  lien  to  secure  payment  only  of  the  contract  price.'*^ 

A  subcontractor  in  a  scire  facias  sur  mechanics'  lien  averred 
that  the  owner  and  contractor  filed  a  stipulation  against  mechan- 
ics' liens  in  the  prothonotary's  office,  and  on  the  following  day 
entered  into  an  agreement  by  which  the  contractor  was  given  the 
right  of  lien  to  secure  payment  of  the  contract  price,  but  without 
in  other  ways  affecting  the  stipulation  previously  filed.  He  also 
averred  on  information  and  belief  that  the  second  contract  was 
made  to  defraud  subcontractors.    As  these  averments  were  denied 

737  American  Car  and  Foundry  Co.  v.  Alexandria  Water  Co.,  221 
Pa.  52. 

738  Ibid. 

739  George  Walter  and  Sons  v.  Powell,  13  Dist.  667. 

740  Scott  Mfg.  Co.  V.  Morgan,  217  Pa.  367. 

741  Ibid. 

742  Kyle  V.  Graham,  46  Super.  Ct.  6. 
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by  the  owner,  the  court  declined  to  enter  judgment  against  the 
owner  on  the  whole  record.'*^ 

69.    When  claimant  must  file  notice  of  filing  of  claim. 

The  twenty-first  section'^*  requires  that  within  one  month  of 
the  filing  of  the  claim  notice  thereof  shall  be  served  on  the  owner, 
and  an  affidavit  of  service  shall  be  filed  within  that  time.  This 
requirement  is  mandatory,  and  if  the  notice  is  duly  filed  yet  the 
affidavit  of  service  is  not  filed  within  the  prescribed  time,  this  is 
ground  for  striking  off  the  lien,  and  the  court  has  no  power  to 
grant  leave  to  file  the  affidavit  nunc  pro  tunc  because  of  absence 
and  sickness  of  counsel.'^^  Says  Judge  Swartz :  "The  act  seeks 
to  protect  the  owner  and  enables  him  to  determine  where  he  can 
with  safety  discharge  the  claim.  If  the  notice  that  a  claim  was 
filed  is  defective,  the  affidavit  of  record  must  disclose  the  fact.  If 
no  such  affidavit  is  filed,  the  delay  of  a  jury  trial  can  be  avoided. 
The  record,  in  the  absence  of  the  affidavit  shows  to  the  owner  and 
other  interested  parties  that  the  claimant  means  to  abandon  his 
lien."'*« 

It  may  also  be  noted  that  the  subcontractor  must  serve  two 
notices,  one  under  the  eighth  section  of  his  intention  to  file  the 
lien,  and  another  under  this  section  informing  the  owner  that  the 
lien  has  been  filed.''*^  A  verbal  notice  of  the  filing  of  the  lien  is 
not  sufficient;  the  act  contemplates  the  service  of  a  notice  giving 
the  court,  term,  number  and  date  of  filing.'**  But  an  omission  of 
the  nimiber  of  the  term  of  court  at  which  it  was  filed  and  the  date 
of  filing  does  not  impair  the  lien.''**  The  notice  also  applies  to  a 
sub-contractor  and  noncompliance  therewith  is  ground  for  strik- 

743  Ibid. 

744  Act  1901,  3  Purd.  §29,  p.  2488. 

745  Cipriano  v.  Radell,  19  Dist.  82;  Tenth  Nat.  Bank  v.  Smith  Con- 
struction Co.,  218  Pa.  s8i;  Keely  v.  Jones,  35  Super.  Ct.  641;  Wolf  v. 
Pennsylvania  R.  Co.,  29  Super.  Ct.  439;  Crider  v.  McCafferty,  13  Dist. 
638;  Walter  &  Sons  v.  Powell,  13  Dist.  667;  Compton  v.  Sankey,  13  Dist. 
535 ;  Nagle  v.  Lehigh  Saengerbund,  14  Dist.  472 ;  Walker  v.  Gowan,  16 
Dist.  750;  Mack  v.  Roscoe,  14  Dist.  774;  Maddock  v.  McGann,  12  Dist. 
701;  Fener  v.  Real  Estate  Trust  Co.,  13  Dist.  47;  Stover  v.  Foltz,  13 
Dist.  636. 

746  Cipriano  v.  Radell,  19  Dist.  824,  826. 

747  Haddocks  v.  McGann,  12  Dist.  701. 

748  Nagle  V.  Lehigh  Saengerbund,  14  Dist  472. 

749  Emrick  v.  Beechview  Mt.  Lebanon  Transfer  Co.,  17  Dist.  426. 
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ing  ofiE  the  claim."'"  Nor  does  the  court  possess  the  jurisdiction 
to  allow  the  claimant  to  serve  such  notice  nunc  pro  tunc.'"  With 
respect  to  the  mode  of  service  the  notice  is  well  served  if  left  with 
a  clerk  in  the  defendant's  office,  who  with  his  family,  has  gone 
into  the  country  and  closed  his  house.'^''  The  notice  may  also 
be  served  on  the  tenant  in  possession  of  the  structure  or  party 
occupying  iV^^ 

70.    How  lien  may  be  discharged. 

The  act  describes  how  a  lien  may  be  discharged.'"*  "Any  de- 
fendant named  in  the  claim,  or  any  person  allowed  to  intervene 
and  defend  there  against  may  present  his  petition  under  oath  or 
affirmation,  setting  forth  that  he  has  a  defense  in  whole  or  in 
part  thereto,  and  of  what  it  consists ;  and  praying  that  a  rule  be 
granted  upon  the  claimant  to  file  an  affidavit  of  the  amount 
claimed  by  him,  and  to  show  cause  why  the  petitioner  should  not 
have  leave  to  enter  security,  or  pay  money  into  court  in  lieu  of 
the  claim;  whereupon  a  rule  shall  be  granted  as  prayed  for. 
Upon  the  pleadings  filed,  or  from  the  claim  and  the  affidavit  of 
defense  and  without  a  petition  where  an  affidavit  of  defense  has 
been  filed,  the  court  shall  determine  how  much  of  the  claim  is 
admitted  or  not  sufficiently  denied ;  and  shall  enter  a  decree  that, 
upon  the  payment  by  such  petitioner  to  the  claimant  of  the 
amount  thus  found  to  be  due,  with  interest  and  costs  if  anything  be 
found  to  be  due,  or  upon  payment  into  court,  if  the  claimant  re- 
fuses to  accept  the  same,  and  upon  entering  approved  security  in 
at  least  double  the  balance  claimed  and  probable  costs,  or,  upon 
payment  into  court  of  a  sum  sufficient  to  cover  the  balance 
claimed,  with  interest  and  costs,  that  such  claim  shall  be  wholly 
discharged  as  a  lien  against  the  property  described  therein,  and 
shall  be  stricken  from  the  judgment  index.  Thereafter  the 
material  disputed  facts,  if  any,  shall  be  tried  by  a  jury,  without 
further  pleadings,  with  the  same  effect  as  if  a  writ  of  scire  facias 
had  duly  issued  upon  said  claim  to  recover  the  balance  thereof ; 
but  the  jury  shall  be  sworn  to  try  the  issues  between  the  claimant 

750  Compton  v.  Sankey,  13  Dist.  535;  George  Walter  and  Sons  v. 
Powell,  t3  Dist.  667. 

751  Ibid.     See  Lilly  v.  Jaggard,  48  Super.  Ct.  439. 

752  Haas  V.  Hay,  16  Dist.  504. 

753  Stoner  v.  Hileman,  12  Dist.  525. 

754  Act  1901,  §25,  3  Purd.  §43,  p.  2495. 
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and  the  parties  signing  the  bond,  or  between  the  claimant  and 
the  party  who  paid  the  fund  into  court,  as  the  case  may  be;  and 
verdict,  judgment  and  execution  shall  follow  as  in  an  action  com- 
menced at  common  law." 

The  purpose  of  this  section  is  to  relieve  an  owner  from  the  lien 
if  he  enters  security  or  pays  the  money  into  court.  When  there- 
fore a  lien  is  filed  for  a  specified  amount  and  the  affidavit  of 
defense  admits  a  smaller  amount  and  denies  the  rest,  and  the 
defendant  pays  the  judgment  for  the  amount  admitted,  and  it  is 
marked  satisfied,  a  rule  to  strike  the  claim  from  the  judgment  in- 
dex should  be  discharged.'"'^  , 

If  the  owner  of  a  building  files  a  bond  to  discharge  a  me- 
chanic's lien  against  his  property  and  the  lien  creditor,  instead 
of  proceeding  in  the  manner  provided  in  the  twenty-fifth  section, 
issues  a  scire  facias,  and  the  defendant  files  an  affidavit  to  the 
merits  and  a  plea,  and  also  an  amended  affidavit  to  the  merits,  on 
which  the  case  is  tried,  the  defendant  will  be  presumed  to  have 
waived  all  irregularities  and  technicalities,  and  will  not  be  per- 
mitted, after  a  verdict  against  him,  to  object  to  the  form  of  the 
proceedings,  nor  to  avail  himself  of  the  five-year  limit  contained 
in  the  act  relating  to  the  time  of  trial.'''® 

A  mechanic's  lien  is  discharged  by  a  judicial  sale  of  the  real 
estate  bound  by  the  lien.  The  purchaser  takes  the  property  dis- 
charged from  the  lien,  and  the  lien  claimant  is  remitted  to  the 
fund  produced  by  the  sale  for  the  satisfaction  of  his  claim.'"®* 
Again,  when  the  lien  has  been  destroyed,  the  claimant  has  no 
right  to  proceed  to  judgment  on  a  scire  facias  for  the  purpose 
of  having  the  amount  of  his  claims  ascertained.  If  no  execution 
can  issue  on  a  judgment  on  the  scire  facias  by  reason  of  the  non- 
existence of  the  lien,  there  is  no  reason  for  determining  in  the 

755  Bennett  v.  Pinkerton,  19  Dist.  235. 

756  Schellentrager  v.  O'Donnell,  44  Super.  Ct.  43. 

7S6a  Rosenberg  v.  Cupersmith,  240  Pa.  162.  Said  Mestrezat,  J.:  "If 
the  sale  takes  place  before  the  expiration  of  the  time  allowed  for  filing  of 
liens,  the  claim  may  be  made  upon  the  fund  without  filing  a  lien :  Yearsley 
V.  Flanigen,  22  Pa.  489.  The  claimant  must,  however,  establish  before  the 
auditor  his  right  to  priority  of  lien  and  payment  out  of  the  fund,  as  he 
would  be  required  to  do  on  trial  in  court  on  the  scire  facias  on  the  lien 
in  order  to  entitle  him  to  a  judgment."  Andrews  v.  Fishing  Creek  Lumber 
Co.,  161  Pa.  204;  Safe  Dep.  &  Trust  Co.  of  Pittsburgh  v.  Columbia  Iron  & 
Steel  Co.,  176  Pa.  536. 
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proceeding  the  sum  due  the  claimant."^''  A  mechanic's  lien  was 
filed  against  property  covered  by  a  mortgage  which  was  subse- 
quently sold  by  the  sheriff  in  foreclosure  proceedings.  The  claim- 
ant on  the  day  of  sale  sued  out  a  writ  of  scire  facias,  on  which 
however  the  court  had  no  jurisdiction  to  proceed  because  the  lien 
had  been  destroyed  by  the  sale.  Nor  was  the  defendant  too  late 
to  raise  the  question  of  jurisdiction  at  the  trial."""^ 

71.    Enforcement  of  lien. 

a.  By  assumpsit. 

The  act  of  1909"^'^  provides  that  "hereafter  all  municipalities 
of  the  commonwealth  of  Pennsylvania  may  proceed  for  the  re- 
covery of  any  municipal  claim  or  claims,  whatsoever,  by  lien  or 
by  action  of  assumpsit;  and  authority  is  hereby  conferred  upon 
justices  of  the  peace  to  entertain  such  actions  of  assumpsit,  to  the 
limits  of  their  jurisdiction." 

b.  By  scire  facias. 

The  act  of  1901'"  also  provides  that  "any  party  named  as  a 
defendant  in  the  claim  filed,  or  admitted  to  defend  thereagainst, 
may  file  as  of  course  and  serve  a  notice  upon  the  claimant,  and 
the  use-claimant  if  any,  to  issue  a  scire  facias  thereon  within 
fifteen  days  after  notice  so  to  do.  If  no  scire  facias  be  issued 
within  fifteen  days  after  the  affidavit  of  service  of  notice  is  filed 
of  record,  the  claim  shall  be  stricken  off  by  the  court,  upon 
motion.  If  a  scire  facias  be  issued  in  accordance  with  such  no- 
tice, the  claimant  shall  not  be  permitted  to  discontinue  the  same, 
or  suffer  a  nonsuit  upon  the  trial  thereof ;  but  a  compulsory  non- 
suit shall  be  entered  by  the  court  if  the  plaintiff  does  not  appear, 
or  withdraws,  or  for  any  reason  fails  to  maintain  his  claim." 

The  proceedings  to  recover  the  amount  of  any  claim  shall  be 
by  writ  of  scire  facias  in  the  following  form,  namely  ■P''^ 

County,  ss: 
The   Commonwealth  of   Pennsylvania,  to  the   Sheriff  of   said 
county,  greeting: 

7S6b  Rosenberg  v.  Cupersmith,  240  Pa.  162;  Anshutz  v.  McClelland, 
S  W.  487 ;  Williams  v.  Controllers,  18  Pa.  275 ;  Lieb  v.  Bean,  i  Ash.  207. 

7S6c    Rosenberg  v.  Cupersmith,  240  Pa.  162. 

7S6d  Act  March  25,  P.  L.  78.  S  Purd.  §7,  p.  5685. 

757    Act  1901,  §31,  3  Purd.  §44,  p.  2495. 

757a  Act  May  23,  1913,  P.  L-  307.  amending  act  June  15,  1911,  which 
amended  §  32,  of  act  June  4,  1901. 
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Whereas,  hath  filed  a  claim  in  our  court  of  common 

pleas  for  the  county  of  ,  against 

for  the  sum  of  for  (work  done  or  material  furnished, 

or  both,  as  the  case  may  be),  to  (or  on)  a  certain  structure  or 
other  improvement,  to  wit  (describing  the  property  as  in  the 
claim)  : 

And  whereas,  it  is  alleged  that  the  said  sum  still  remains 
unpaid  to  the  said  ,  now  we  command  you  that  you 

make  known  to  the  said  that  be  and  appear 

before  the  judges  of  our  said  court,  at  a  court  of  common  pleas 
to  be  held  at  on  the  first  Monday  of  , 

next,  to  show  if  anything  know  or  have  to  say  why  the 

said  sum  of  should  not  be  levied  of  the  said  property, 

to  the  use  of  the  said  according  to  the  form,  decree, 

and  effect  of  the  act  of  assembly  in  such  case  made  and  provided, 
if  to  them  it  shall  seem  expedient;    also  make  known  to  said 

,  if  any  defense  have  thereto  to  file 

affidavit  or  affidavits  of  defense  thereto,  in  the  office  of  the  pro- 
thonotary  of  the  said  court,  within  fifteen  days  after  the  return 
day  of  this  writ,  and  that  otherwise  judgment  may  be  entered 
against  for  the  whole  amount  of  the  said  claim,  and 

the  said  property  sold  to  recover  the  amount  thereof ;  and  have 
you  then  and  here  this  writ. 

Witness  the  Honorable  ,  president  judge  of 

our  said  court  ,  under  date  of  day  of 

,  Anno  Domini  one  thousand  nine  hundred  and 

(Seal.)  ,  Prothonotary. 

But  the  parties  to  the  claim  may  agree  upon  an  amicable  scire 
facias,  upon  such  terms  as  may  be  agreed  upon,  with  the  same 
effect  as  if  a  scire  facias  in  the  form  aforesaid  had  been  duly 
issued,  served  and  returned. 

The  said  court  shall  have  full  power  and  ample  authority,  and 
is  hereby  authorized  and  directed,  to  enter  judgment  against  such 
of  the  said  defendants  as  shall  have  been  duly  served  according 
to  law,  or  have  appeared,  for  want  of  an  affidavit  of  defense  or 
sufficient  affidavit  of  defense,  as  the  case  may  be,  if  the  parties 
so  served  or  appearing,  or  any  of  them,  shall  neglect  or  fail  to 
file  an  affidavit  of  defense  within  the  time  mentioned  in  the  said 
writ. 

John  K.  Tener. 

43 
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72.    How  scire  facias  may  be  served. 

"The  defendants  of  their  counsel  may  accept  service  of  said 
writ  of  scire  facias,  but  if  service  be  not  accepted  the  writ  shall 
be  served  by  the  sheriff  as  in  the  case  of  a  summons.  If  the  serv- 
ice has  not  been  or  cannot  be  fully  made  in  the  county  in  which 
the  writ  is  issued,  then  alias  or  pluries  writs  may  issue  in  like 
form,  or  the  sheriff  may  depute  the  sheriff  of  any  other  county 
in  the  commonwealth  to  make  such  service,  should  the  defendants 
or  any  of  them  be  found  therein.  If  service  cannot  be  made  upon 
the  defendants  or  any  of  them,  in  any  of  the  ways  above  set  forth, 
then  service  may  be  had  by  serving  the  person  or  persons  in 
possession  of  the  property  described  in  the  claim,  if  any,  with  a 
like  copy  thereof,  or  by  posting  a  brief  notice  of  the  contents  of 
said  writ  upon  the  most  public  part  of  said  property,  if  no  one 
be  found  in  possession  thereof,  and  by  advertising  a  like  brief  no- 
tice, once  a  week  for  four  successive  weeks,  in  one  newspaper 
of  general  circulation  in  the  county,  and  in  the  legal  periodical, 
if  any,  designated  by  the  court  for  that  purpose.  Said  notice 
shall  always  state  that  judgment  may  be  entered  and  the  property 
sold.  If  an  affidavit  of  defense  be  not  filed  within  fifteen  days  after 
a  date  named,  which  shall  be  the  date  fixed  for  the  last  advertise- 
ment, service  of  any  such  writ  may  be  made  at  any  time  within 
three  months  from  the  date  on  which  it  was  issued,  but  it  shall  be 
served  and  returned  at  the  earliest  time  possible,  and  the  plaintiff 
may  require  its  return  at  any  time,  whether  or  not  it  be  actually 
served.""* 

A  mode  of  serving  a  scire  facias  has  also  been  prescribed  by 
the  service  act  of  1901.'"'°  Before  the  enactment  of  this  law  it 
was  held  that  when  a  sheriff's  return  to  a  scire  facias  sur  lien 
issued  against  the  two  defendants  against  whom  the  lien  was  filed 
is  served  by  leaving  a  true  and  attested  copy  of  the  writ  at  the 
residence  of  A.  and  G.  with  an  adult  member  of  their  family, 
the  return  does  not  show  a  proper  service  of  the  writ,  which  must 

758  Act  igoi,  §33,  3  Purd.  §47,  p.  2496.    See  §83. 

759  This  section  of  the  service  Act  of  1901  has  been  declared  void 
for  uncertainty  by  Judge  Bregy.  Davis  v.  Church,  15  Dist.  946.  But 
as  his  view  has  not  been  approved  by  either  appellate  tribunal,  or  echoed 
by  any  other  court,  perhaps  this  judicial  utterance  should  not  be  taken 
seriously.  Surely  if  such  an  important  section  were  void  for  any  reason, 
some  other  court  would  have  found  this  out  during  the  twelve  years  the 
law  has  been  in  operation. 
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be  served  on  each  of  them,  and  a  judgment  entered  thereunder  is 
void/*" 

73.  The  issue. 

When  the  defendant  has  filed  his  affidavit  of  defense,  the  issue 
is  formed.  Under  the  old  practice  a  plea  was  required  to  join 
the  issue.  Justice  Elkin  has  remarked  that  "while  the  entry  of  a 
plea  as  required  under  the  old  practice  would  seem  to  be  the 
better  pleading,  yet  the  legislature  has  omitted  the  requirement 
from  the  new  system  and  the  courts  ought  not  to  be  convicted 
of  error  for  a  refusal  to  direct  a  formality  in  pleading  not  re- 
quired by  the  statute."^"^ 

74.  The  pleadings. 

To  plead  payment  to  a  scire  facias  after  the  entry  of  a  motion 
to  strike  off  is  a  waiver  of  formal  defects  in  the  lien;  and  the 
motion  to  strike  off  must  be  refused;  but,  on  trial  defense 
may  be  made  on  the  ground  that  the  lien  is  structurally  invalid 
either  under  the  plea  of  payment  or  of  such  amendments  as  may 
be  made  thereto.'^" 

If  a  notice  by  a  subcontractor  of  his  intention  to  file  a  lien  is 
defective,  the  owner  does  not  by  pleading  to  the  scire  facias 
waive  his  right  to  make  defense  on  the  trial  if  there  has  not  been 
compliance  with  a  condition  of  the  right  to  file  a  lien.'®' 

75.  Judgment  for  want  of  affidavit  of  defense. 

"If  no  affidavit  of  defense  be  filed  within  the  time  designated, 
judgment  may  be  entered  and  damages  assessed  by  the  prothono- 
tary  by  default,  for  want  thereof.  If  no  affidavit  of  defense  be 
filed  by  the  contractor,  judgment  may  be  entered  against  him  for 
want  thereof,  and  the  damages  assessed  though  an  affidavit  of 
defense  be  filed  by  the  owner ;  but  no  judgment  for  want  thereof 
shall  be  entered  against  the  owner,  if  an  affidavit  of  defense  be 
filed  by  the  contractor.  If  an  affidavit  of  defense  be  filed,  a  rule 
may  be  taken  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense,  or  for  so  much  of  the  claim  as  is  insufficiently  denied, 

760  Epply  V.  Rhoades,  12  Dist.  741 ;  Ferguson  v.  Quinn,  123  Pa.  337. 

761  Wyss-Thalman  v.  Beaver  Valley  Brewing  Co.,  216  Pa.  435,  440; 
Am.  Lumber  Mfg.  Co.  v.  O'Keefe,  20  Dist.  609;  Vansciver  v.  Churchill, 
35  Super.  Ct.  212. 

762  Clark  V.  Bittle,  19  Dist.  923. 

763  McVey  v.  Kaufmann,  223  Pa.  125. 
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with  leave  to  proceed  for  the  residue.  The  defendant  may,  by 
rule,  require  the  plaintiff  to  reply,  under  oath  or  affirmation,  to 
the  statements  set  forth  in  the  affidavit  of  defense,  and  after  the 
replication  has  been  fifed  may  move  for  judgment  on  the  whole 
record.'"" 

The  court  cannot  go  outside  the  affidavit  of  defense  in  order 
to  enter  judgment  for  want  of  a  sufficient  affidavit.'*^  But  judg- 
ment may  be  entered  against  a  contractor  for  want  of  an  affidavit 
even  though  the  owner  file  one.  Nor  will  such  a  judgment  be 
opened  on  the  petition  of  a  contractor's  trustee  in  bankruptcy  on 
the  allegation  that  the  effect  of  the  judgment  would  be  to  give 
the  subcontractor  a  preference  over  other  creditors.'^^ 

If  the  parties  agree  in  writing  that  judgment  may  be  entered 
on  the  lien  for  a  stated  sum  with  the  same  force  and  effect  as  if 
a  scire  facias  had  been  regularly  issued  and  served,  and  judgment 
entered  thereon  by  default,  and  the  judgment  is  thus  entered,  the 
lien  will  not  be  struck  off  for  failure  to  issue  a  scire  facias  within 
two  years  from  the  filing  of  the  lien  as  required  by  the  act.'^*^ 

76.    Other  defenses. 

"In  addition  to  the  defenses  growing  out  of  the  insufficiency 
of  the  claim  itself,  or  of  the  proof  of  the  facts  necessary  to  sus- 
tain it  as  a  claim  against  the  structure  or  other  improvement,  any 
defense  which  would  defeat  the  action  were  it  a  personal  one 
against  the  contractor  to  recover  for  the  particular  work  or  ma- 
terials required  to  be  done  or  furnished  under  the  contract  of  the 
owner,  or  which  shows  that  the  claim  was  intentionally  filed  for 
a  grossly  excessive  amount,  shall  wholly  defeat  the  claim;  and 
proof  that  the  work  in  certain  particulars  was  not  in  accordance 
with  that  contract  shall  defeat  it  pro  tanto.  Minor  defects,  or  a 
failure  to  complete  in  minor  particulars,  shall  operate  as  a  defense 
only  to  the  extent  necessary  to  repair  or  complete  the  work.  For 
the  purpose  of  enabling  a  proper  defense  to  be  made,  the  court 
may  order  a  more  specific  statement  of  the  claim,  or  an  examina- 
tion of  the  books  and  papers  referred  to  therein,  and  may  strike 

764    Act  1901,  §34,  3  Purd.  §48,  p.  2497. 
76s    Feltn  V.  Conway,  32  Super.  Ct.  171. 

766    Fisher  Foundry  &  Mach.  Co.  v.  Susq.  Iron  &  Steel  Co.,  23  Lane. 
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oflF  the  claim  for  a  failure  to  comply  with  the  order,  as  in  other 
cases.""' 

77.  Compulsory  nonsuit. 

"A  compulsory  nonsuit,  unless  reversed  or  set  aside,  shall 
operate  to  bar  all  further  proceedings  on  the  claim.  If  judgment 
be  finally  recovered  in  favor  of  the  claimant,  it  shall  not  have 
the  effect  of  a  personal  judgment  against  the  owner  if  he  be  not 
also  the  contractor,  except  for  the  costs  of  the  proceeding.  To 
recover  the  costs  adjudged  to  the  successful  party,  he  may  issue 
exeution,  as  in  personal  actions."'"* 

A  compulsory  nonsuit  does  not  bar  subsequent  action  on  the 
debt.'®'  Furthermore  a  defendant  contractor  or  his  receiver  may 
take  advantage  of  any  insufficiency  of  the  claims  or  proof."" 

78.  Amicable  scire  facias. 

The  parties  to  the  claim  may  agree  upon  an  amicable  scire 
facias,  upon  such  terms  as  may  be  agreed  upon,  with  the  same 
effect  as  if  a  scire  facias  had  been  duly  issued,  served  and  re- 
turned."^ In  an  amicable  scire  facias  a  referee  found  that  sev- 
eral liens  were  on  three  different  blocks  of  houses  separated  by 
public  streets.  The  only  item  of  the  materials  for  which  the  liens 
were  filed  furnished  within  the  six  months  was  furnished  indis- 
criminately to  the  three  blocks,  or  if  to  any  one  separately  it  was 
not  shown  to  which  block.  His  finding  against  the  liens  was 
sustained."^ 

79.  Duration  of  lien. 

If  a  verdict  is  not  recovered  on  a  scire  facias  sur  mechanic's 
lien  until  after  five  years  have  expired  from  the  issuing  of  the 
scire  facias,  the  lien  is  wholly  lost,  and  in  such  case  no  personal 
action  remains  on  the  contract."^ 

80.  Amendments. 

"Any  claim,  petition,  answer,  replication,  scire  facias,  affidavit 

767  Act  1901,  §36,  3  Purd.  §51,  p.  2498. 

768  Act  1901,  §37,  3  Purd,  §52.  p.  2499. 

769  Commercial  Sash  and  Door  Co.  v.  Thompson,  17  Dist.  996. 
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of  defense,  or  other  paper  filed  of  record,  may  be  amended  from 
time  to  time  by  agreement  of  the  parties,  or  by  leave  of  the  court, 
upon  petition  for  that  purpose,  under  oath  or  afBrmation,  setting 
forth  the  amendment  desired,  that  the  averments  therein  contained 
are  true  in  fact,  and  that  by  mistake  they  were  omitted  from  or 
wrongfully  stated  in  the  particulars  as  to  which  the  amendment 
is  desired.  Such  amendment  shall  be  of  right,  saving  intervening 
rights  except  that  no  amendment  of  the  claim  shall  be  allowed, 
after  the  time  for  its  filing  has  expired  which  undertakes  to  sub- 
stitute an  entirely  different  property  from  that  originally  de- 
scribed in  the  claim,  or  a  wholly  different  party  as  the  defendant 
with  whom  the  claimant  contracted;  but  the  description  of  the 
property  or  the  name  of  such  defendant  may  be  amended  so  as  to 
be  made  more  accurate,  as  in  other  cases  of  amendment.  If  the 
names  of  the  owner  and  contractor  be  correctly  stated  and  the  de- 
scription of  the  property  be  reasonably  accurate,  the  claim  shall 
be  sufficient  notice  to  the  owner,  purchasers  and  lien  creditors, 
though  it  may  have  to  be  amended  in  other  particulars."^^* 

Amendments  are  of  right  at  any  time  saving  intervening  inter- 
ests.''^'' They  are  therefore  allowable  after  the  time  for  filing 
has  expired  except  where  they  undertake  to  substitute  a  different 
property  from  that  originally  described  in  the  claim,  or  a  different 
party  as  the  defendant  with  whom  the  claimant  contracted.''* 
Thus  before  the  time  for  the  filing  of  a  lien  has  expired,  an 
amendment  may  be  made  substituting  as  defendant  and  owner 
the  wife  of  the  alleged  owner  in  the  claim.'"  As  the  right  to 
amend  by  leave  of  the  court  is  to  be  extended  liberally,  an  amend- 
ment will  be  allowed  when  the  claim  does  not  set  out  from  what 
date  the  lien  is  claimed,  and  does  not  fully  set  out  the  terms  and 
conditions  of  the  contract."* 

In  the  way  of  another  illustration,  if  several  buildings  are 
standing  on  ground  belonging  to  the  same  owner  and  subserving 
a  common  purpose  a  lien  contracted  in  the  erection  of  one  extends 
to  the  others."*    And  if  a  person  erects  a  building  on  two  adjoin- 

774  Act  1901,  §51,  3  Purd.  §71,  p.  2504. 

775  Beam  v.  Geiselman,  i6  Dist.  579;  Thirsk  v.  Evans,  211  Pa.  239; 
Sinnott  V.  Beard,  21  Montg.  93. 
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ing  lots  purchased  at  different  times,  and  a  lien  is  filed  for  the 
building  on  one  of  the  lots  only,  the  lien  may  be  so  amended  as  to 
include  the  entire  property  used  and  occupied  at  the  time  of  erect- 
ing the  building  as  a  single  lot/*"  Again,  where  a  lien  sets  forth 
that  it  was  "for  work  done  and  material  furnished  in  and  about 
the  erection  and  construction  of  a  two-story  brick  building  and 
against  the  building  and  ground  covered  thereby,"  it  was  held 
to  be  proper  to  allow  an  amendment  stating  that  the  building  was 
partly  of  stone  and  partly  of  brick  roofed  with  slate  with  plastered 
walls,  certain  kinds  of  floors,  etc.'*^ 

The  act  clearly  discriminates  between  applications  for  amend- 
ment before  and  after  the  time  for  filing  a  lien.  Thus  a  claimant 
cannot  after  the  time  for  filing  has  passed  amend  by  substituting 
a  different  party  as  the  person  with  whom  he  contracted,  but  as  to 
persons  with  whom  he  did  deal  directly  such  amendment  is  allow- 
able if  no  intervening  rights  are  thereby  affected.'^^  Nor  will 
a  claimant  be  permitted  to  amend  a  lien  after  the  expiration  of 
the  time  for  filing  by  striking  out  the  contractor's  name  and  mak- 
ing the  owner's  name  appear  as  contractor.  For  if  the  lien  as 
filed  shows  that  the  clamaint  contracted  with  the  owner  for  the 
materials,  the  amendment  is  unnecessary,  and  if  not,  it  is  substi- 
tuting too  late  a  different  party.'"' 

A  petition  to  amend  should  contain  averments  sufficient  to  bring 
it  within  the  act;  an  averment  therefore  that  the  description  in 
the  lien  was  erroneously  made,  without  stating  that  it  was  "wrong- 
fully made,"  is  insufficient.  And  if  a  lien  is  filed  against  two 
brick  houses,  an  amendment  of  the  description  so  that  only  one 
will  be  included  will  not  be  allowed.''*^* 

81.    Petition  and  action  of  court  thereon. 

In  amending  a  claim  the  act  further  provides  that  the  claimant 
"may  file  his  petition,  under  oath  or  affirmation,  averring  that  the 
date  mentioned  in  the  claim  as  the  time  when  the  structure  01 
other  improvement  was  commenced  is  incorrect,  or  that  the  claim 
is  filed  against  more  land  than  should  be  justly  included  therein, 
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or  that  for  any  reason  the  claim  is  postponed  to  the  rights  of  the 
petitioner,  and  praying  an  appropriate  decree;  whereupon  the 
court  shall  grant  a  rule  upon  such  claimant  to  show  cause  why 
the  relief  prayed  for  should  not  be  allowed,  and  shall  stay  proceed- 
ings on  the  claim  pending  the  hearing  of  the  rule,  should  justice 
so  require.  At  the  instance  of  others  than  those  personally  served 
with  the  scire  facias,  such  rule  shall  be  allowed,  though  judgment 
be  recovered  on  the  claim.  The  court  shall  from  the  pleadings, 
aided  as  to  the  material  disputed  facts,  if  any,  by  depositions  or 
by  a  hearing  at  bar,  make  such  order  or  decree  as  the  facts  war- 
rant.""* 

"Like  proceedings  shall  be  had  if  the  petition  shall  aver  that 
the  claim  is  for  any  reason  invalid,  has  been  paid,  waived  or  re- 
leased, or  should  not  legally  or  equitably  be  allowed  as  a  claim 
against  the  property ;  but  the  material  disputed  facts  in  such  cases, 
if  any,  shall  at  the  request  of  either  party,  be  tried  by  a  jury  with- 
out further  pleadings.  Where  such  request  is  granted  by  the 
court,  the  fact  thereof  shall  be  entered  on  the  judgment  index  as 
a  lis  pendens,  with  the  same  eflfect  as  if  a  writ  of  scire  facias 
had  been  duly  issued  upon  said  claim."'"" 

82.    Rights  of  intervenors. 

"Any  person  having  an  interest  in  the  property  described  in  the 
claims,  whether  existing  at  the  time  of  the  claimant's  contract  or 
acquired  subsequently  thereto,  may  by  agreement  of  the  parties 
or  by  leave  if  the  court  intervene  as  a  party  defendant  and  make 
defense  thereto,  with  the  same  effect  as  if  he  had  been  originally 
named  as  a  defendant  in  the  claim  filed.  And  the  claimant  may, 
by  writing,  filed  at  his  costs,  strike  off  the  name  of  any  defendant 
therein  and  may  substitute  as  a  defendant,  and  issue  a  scire  facias 
against  any  person  who  may  have  acquired  an  interest  as  owner 
after  the  time  of  said  contract,  or  who  is  the  personal  representa- 
tive of  an  owner  or  contractor  who  has  died,  either  before  or 
after  filing  the  claim,  but  such  substitution  shall  always  be  with- 
out prejudice  to  any  intervening  rights."''^ 

No  one  has  a  right  to  intervene  whose  claim  rests  solely  upon 
an  equity  which  arose  out  of  the  conduct  of  the  plaintiff  entail- 

784    Act  1901,  §23,  3  Purd.  §38,  p.  2493. 

78s    Ibid.,  3  Purd.  39,  p.  2494. 
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ing  a  loss  upon  the  petitioner,  if  the  plaintiff  is  permitted  to  en- 
force his  lien.  In  such  a  case  if  it  appears  that  the  proposed 
intervener  is  a  corporation,  and  that  the  reputed  owner  was  an 
officer  therein  who  took  title  to  protect  it  as  a  surety  for  the  mort- 
gagees of  the  property  against  mechanics'  liens,  such  ownership 
does  not  give  the  corporation  the  right  to  intervene  after  judg- 
ment, as  it  was  its  duty  to  assert  any  rights  which  it  had  as 
owner  at  the  trial,  and  failing  to  do  so  is  concluded  by  the  judg- 
ment in  favor  of  the  plaintiff.'*' 

83.    Striking  off  judgment. 

A  lien  regular  on  its  face  may  not  be  stricken  off  for  matters 
dehors  the  record.'^'  Nor  has  a  contractor  any  standing  to  de- 
mand that  a  mechanic's  lien  filed  by  a  subcontractor  shall  be 
stricken  off,'*^  unless  the  general  contractor  or  his  trustee  is  in 
bankruptcy.  In  that  case  he  may  maintain  a  motion  to  strike  off 
a  subcontractor's  lien  "when  the  lack  of  legality  is  demonstrable 
from  the  record. "'""  But  an  owner  who  in  petitioning  the  court 
to  strike  off  a  mechanic's  lien  avers  that  the  claimant  was  neither 
his  contractor,  nor  a  subcontractor,  and  these  averments  are  prac- 
tically undenied  in  the  answer,  the  court  must  strike  off  the  lien,  for 
the  claimant  in  such  case  is  not  within  the  class  privileged  to  file  a 
lien.'®^  Nor  will  defects  in  a  lien,  which  are  not  made  the  ground 
of  exception,  be  considered  on  a  motion  to  strike  off.'^^  Only  in 
a  clear  case  of  insufficiency  of  the  notice  of  intention  to  file  a 
mechanic's  lien,  disclosed  by  the  lien  or  record,  will  the  court 
strike  it  off.'"'  And  if  the  objection  is  raised  that  a  bill  of  par- 
ticulars is  not  attached  to  the  lien,  this  should  be  done  by  a  mo- 
tion to  strike  off  the  lien.  This  however  must  be  done  before 
security  has  been  given  and  the  lien  has  been  discharged."* 

Nor  does  the  twenty-third  section,'"^  providing  for  amendments, 
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authorize  the  court,  on  application  of  the  owner  to  strike  off  a 
lien  regular  on  its  face  for  matters  dehors  the  record.''**  And  if, 
on  the  trial  of  a  scire  facias  filed  six  months  prior  to  the  date  of 
the  trial,  it  appears  from  the  uncontradicted  testimony  that  the 
plaintiff  did  not  furnish  the  material  on  the  credit  of  the  build- 
ing, the  court  will  not  permit  the  record  to  be  amended  so  as  to 
substitute  as  plaintiff  the  person  who  really  furnished  the  ma- 
terial on  the  credit  of  the  building,'*'  and  in  proceedings  to  dis- 
charge a  lien  an  amendment  which  does  not  change  the  cause  of 
action,  nor  increase  the  liability  of  the  surety  may  be  allowed 
without  discharging  him.'°' 

A  notice  of  the  filing  of  a  mechanic's  lien  was  duly  served  on 
the  owner  as  required  by  the  twenty-first  section  of  the  act.  The 
affidavit  however  was  filed  in  the  prothonotary's  office  among  the 
papers  in  another  lien  between  the  same  claimant  and  contractor 
and  a  different  owner.  The  misplacement  was  no  ground  for 
striking  off  the  lien.'*'* 

84.  Appeals. 

An  appeal  does  not  lie  from  the  refusal  of  the  court  to  strike 
off  a  mechanic's  lien.'**  But  where  a  final  order  has  been  made 
granting  judgment  on  a  scire  facias  sur  mortgage  and  an  appeal 
has  been  taken  therefrom,  the  appellate  court  may  review  an 
interlocutory  order  of  the  court  below  refusing  to  strike  off  the 
lien.**°  An  appeal  also  lies  from  an  order  discharging  a  sale  to 
strike  it  off.  This  was  the  practice  prior  to  the  law  of  1901, 
which  has  not  been  changed  by  that  act.'*^ 

85.  Effect  of  bankruptcy  proceedings. 

The  effect  of  bankruptcy  proceedings  may  now  be  considered. 
"Where  proceedings  in  bankruptcy  or  insolvency  are  instituted  by 
or  against  any  contractor  or  owner,  they  shall  operate  to  suspend 

796  Hiestand  v.  Keath,  229  Pa.  149;  Thirsk  v.  Evans,  211  Pa.  239; 
Northern  Electrical  Mfg.  Co.  v.  Columbia  Brewing  Co.,  47  Super.  Ct. 
96;  Burger  v.  S.  R.  Moss  Cigar  Co.,  23  Pa.  400. 

797  Holthouse  V.  Bray,  31  Super.  Ct.  200. 

798  Vansciver  v.  Churchill,  35  Super.  Ct.  212. 
798a    Killen  v.  Carson,  21  Dist.  787. 

799  Carter  v.  Caldwell,  147  Pa.  370. 

800  Warren  v.  Johnston,  33  Super.  Ct.  617. 

801  A.  G.  Breitweiser  Co.  v.  Scott,  33  Super.  Ct.  627. 


0:p  the  Writ  of  Sciri:  Facias.  2651 

all  proceedings  upon  any  contract  or  subcontract  with  him  for 
labor  to  be  done  or  labor  or  materials  to  be  furnished  to  the 
structure  or  other  improvement,  and  if  he  be  adjudicated  a  bank- 
rupt or  insolvent,  or  if  he  should  die,  then  such  contractor  or 
subcontractor  may,  at  his  option,  refuse  to  proceed  further  under 
his  contract;  and  such  contractor  or  subcontractor  may,  upon 
the  happening  of  any  such  contingency,  by  notice  to  those  con- 
tracting with  him,  suspend  and  end  his  contracts  with  such  third 
parties,  who  shall  have  a  like  right,  and  so  on  down  to  the  last 
party  connected  with  the  structure  or  other  improvement.  When 
any  such  contract  has  been  suspended  or  ended,  the  right  to  file 
a  claim  or  to  sue  under  the  contract  shall  remain;  and  may  be 
exercised  with  the  same  effect  as  if  further  proceedings,  under 
such  contract,  had  been  determined  by  consent  of  all  parties."*"^ 

The  right  to  file  a  claim  under  this  section  in  the  event  of 
death  must  be  exercised  within  the  statutory  period  or  the  lien 
will  be  lost.*"'  And  a  subcontractor  whose  lien  has  been  at- 
tached prior  to  the  contractor's  bankruptcy  may  complete  his 
work  afterward,  according  to  the  contract,  and  thus  perfect  his 
claim  as  a  lien  against  the  real  estate.*"*  If  a  subcontractor  files 
his  lien  after  the  contractor's  adjudication  as  a  bankrupt,  and 
his  trustee's  name  is  therefore  added  to  the  record,  judgment  can- 
not be  taken  against  the  trustee  owing  to  his  fiduciary  capacity 
for  want  of  a  sufficient  affidavit  of  defense  on  a  scire  facias  on 
the  mechanic's  lien.*°°  Again,  if  a  contractor,  is  adjudged  a  bank- 
rupt and  the  subcontractor  files  a  mechanic's  lien  against  the 
owner  and  contractor  on  which  judgment  is  entered  against  the 
contractor  by  default,  the  judgment  is  not  to  be  opened  because 
of  the  existing  adjudication  of  bankruptcy,  or  because  of  the  alle- 
gation that  the  effect  of  the  judgment  would  be  to  give  the  sub- 
contractor a  preference  over  other  creditors.*"" 

Moreover  this  section  does  not  apply  to  a  case  in  which  a  con- 
tractor makes  an  assignment  for  the  benefit  of  his  creditors.*"*^ 

802  Act  1901,  §20,  3  Purd.  §28,  p.  2487. 

803  Langbein's  Estate,  15  Dist.  961 ;  Bortel  v.  Justice,  21  Dist.  16. 

804  Hastings  v,  Thompson,  47  Super.  Ct.  424;  Wagner  v.  Bumham, 
224  Pa.  586. 

80s    Voightman  and  Co.  v.  S.  R.  Moss  Cigar  Co.,  18  Dist.  729. 
806    Scott  V.  Morgan,  217  Pa.  367. 
806a    Bortel  V.  Justice,  21  Dist.  16. 
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86.  Lien  may  be  filed  against  receiver. 

A  mechanic's  lien  may  be  filed  against  the  property  of  a  cor- 
poration in  a  receiver's  possession.""  And  if  in  the  order  of  ap- 
pointing him,  no  authority  is  given  to  purchase  material  on  the 
credit  of  an  improvement  which  he  is  constructing,  but  is  directed 
to  make  all  necessary  payments  from  his  receipts,  a  person  fur- 
nishing him  with  material  cannot  file  a  mechanic's  lien  against 
the  improvement  for  the  material  furnished.  Furthermore,  if  a 
subcontractor  has  been  furnishing  materials  to  a  corporation  for 
construction  purposes  and  after  it  has  gone  into  the  hands  of  a 
receiver,  continues  to  furnish  them  to  him,  notice  to  the  owner 
given  more  than  six  months  after  the  receiver's  appointment,  but 
within  the  six  months  from  the  date  of  the  last  materials  fur- 
nished to  him,  will  not  sustain  a  mechanic's  lien  for  materials 
furnished  to  the  corporation  before  the  receiver's  appointment.*"* 

87.  Title  of  purchaser  at  bankrupt's  sale. 

If  a  purchaser  of  a  building  at  a  bankrupt's  sale  has  notice 
from  the  record  that  there  is  an  apparent  valid  subsisting  me- 
chanic's lien  of  record  against  the  property,  the  burden  is  on  him 
to  show  diligent  inquiry  if  he  desires  to  be  relieved  from  the  pay- 
ment of  the  lien  because  of  an  outstanding  release,  not  of  record, 
and  not  intended  for  his  protection.  Whether  he  has  made  such 
inquiry  and  from  the  proper  sources  is  for  the  jury."'^ 

88.  Distribution.     Priority  of  claims. 

If  the  lien  of  a  mortgage  is  prior  in  date  to  a  judgment  entered 
upon  a  scire  facias  sur  mechanic's  lien,  but  is  subsequent  to  the 
date  at  which  the  work  upon  the  building  was  commenced,  the 
mortgagee  may  on  a  distribution  of  the  fund  raised  by  the  sale 
of  the  building,  attack  the  validity  of  the  mechanic's  claim  upon 
which  the  judgment  in  the  scire  facias  was  obtained.  If  the  court 
finds  for  sufficient  reasons  that  the  mechanic's  claim  was  invalid, 
the  mortgage  will  be  entitled  to  priority  over  the  judgment  in  the 
distribution  of  the  fund.*"  And  if  a  corporation  mortgage  is 
made  for  the  security  of  all  the  bonds  issued  thereunder  and  the 
bonds  are  issued  and  sold,  the  bondholders  are  entitled  to  prior- 
ity in  the  distribution  of  the  proceeds  of  the  sale  of  the  company's 

807  Felin  v.  Conway,  32  Super.  Ct.  171. 

808  Tenth  Nat.  Bank  v.  Smith  Construction  Co.,  218  Pa.  584. 

809  Kreusler  v.  Glukoff  Co.,  223  Pa.  174. 

810  Prudential  Trust  Co.  v.  Hildebrand,  34  Super.  Ct.  249. 
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property  over  a  mechanic's  lien  filed  for  work  begun  after  the 
mortgage  was  recorded.**^ 

"In  every  distribution  hereafter  made  under  legal  proceedings 
in  any  court,  if  any  portion  of  the  funds  for  distribution  shall 
have  been  realized  because  of  labor  or  materials  furnished  to  any 
structure  or  other  improvement  by  the  party  wrhose  estate  is  to  be 
distributed,  any  distributee  claiming  for  labor  done  or  labor  or 
materials  furnished  to  such  structure  or  other  improvement  shall 
be  entitled  to  priority  against  the  portion  of  the  fund  thus  real- 
ized.""" 

On  the  distribution  of  a  fund  arising  from  the  proceeds  of  a 
sale  of  decedent's  real  estate  for  the  payment  of  debts,  subcon- 
tractors who  have  filed  liens  against  the  real  estate  within  the 
statutory  time  are  entitled  to  priority,  although  their  liens  have 
not  been  reduced  to  judgment.'^^  Subcontractors  who  could  have 
filed  liens,  but  did  not,  are  not  entitled  to  priority  if  the  sale  was 
made,  and  the  fund  is  in  court  for  distribution  after  the  time  for 
filing  liens  has  expired.*^*  In  the  distribution  of  a  fund  raised 
by  an  orphans'  court  sale  of  real  estate,  a  mechanic's  lien  will 
not  be  given  priority  over  a  judgment  by  evidence  outside  the 
claim  itself,  that  the  last  work  was  done  within  six  months  from 
the  date  of  the  filing  of  the  claim.  Such  a  statement  must  be  em- 
bodied in  the  claim  as  filed,  otherwise  the  orphans'  court  has  no 
power  to  give  validity  thereto,  as  that  court  has  no  authority  to 
amend  it.*^^ 

Subcontractors  may  rely  in  the  distribution  of  a  fund  raised  by 
a  sheriff's  sale  on  a  general  lien  filed  by  the  original  contractor 
under  the  mechanics'  lien  law  under  promise  and  for  the  purpose 
of  protecting  himself  and  his  subcontractors.*^* 

IV.    Scire  Facias  on  Municipal  Claims. 

89.    Proceedings  are  in  rem.(gg) 

"Proceedings  upon  municipal  claims  are  purely  in  rem,  the 

gg    6  Vale  17297;  9  Vale  25724. 

811  Rauch  V.  Island  Park  Association,  226  Pa.  178. 

812  Act  1901,  §56,  3  Purd.  §77,  p.  2506;  Rosenberg  v.  Cupersmith,  240 
Pa.  162. 

813  Kyle  V.  Graham,  46  Super.  Ct.  6. 

814  Langbein's  Estate,  IS  Dist.  961. 

8x5    Deichley's  Estate,  35  Super.  Ct.  442. 
816    Hytovitz's  Estate,  19  Dist.  4O3. 
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proceeding  is  against  the  specific  property,  and  the  judgment  in  a 
scire  facias  upon  such  a  claim  creates  no  lien.  Although  the  re- 
vival of  the  lien  is  affected  in  the  same  form,  the  lien  of  the 
claim,  either  before  or  after  judgment  thereon,  is  of  a  widely 
different  nature  from  that  of  an  ordinary  judgment.  It  must  be 
borne  in  mind,  however,  that  judgments  recovered  upon  me- 
chanics' and  municipal  liens,  mortgages,  recognizances  in  the  or- 
phans' court,  as  to  the  lands  of  the  principal  cognizor,  are  not 
themselves  liens  as  of  the  date  of  their  entry,  they  simply  give 
effect  to  the  lien  of  the  original  debt,  or  the  lien  which  they  repre- 
sent, respectively,  as  a  means  of  enforcement  and  collection; 
therefore  it  is  that  the  lien  a  mechanic's  or  municipal  claim,  when 
referred  to  in  the  various  acts  of  the  assembly,  even  after  judg- 
ment, is  expressed  as  the  lien  of  the  debt  or  claim  and  not  of  the 
judgment.  "*^^ 

go.    Priority  of  municipal  claims. 

In  1901  the  general  assembly  passed  an  act  intended  to  "fur- 
nish a  complete  and  exclusive  system  in  itself,  so  far  as  relates  to 
the  practice  and  procedure  for  the  filing,  collection  and  extent  of 
tax  and  municipal  claims."*^*  Taxes  constitute  a  first  lien,*^'  and 
municipal  claims  are  a  prior  lien  to  all  other  charges  except 
costs  and  taxes.'^°  Municipal  claims  therefore  for  taxes,  water 
rents,  paving,  etc.,  assessed  as  liens  of  record  have  the  same 
priority  over  mortgages  in  the  distribution  of  the  proceeds  of 
sheriff's  sales  under  mortgages  whenever  they  are  not  sufficient 
to  pay  both  liens  and  mortgages  as  before  the  act  of  1901.'^' 
Indeed,  a  municipal  claim  entered  after  the  enactment  of  the  law 
has  a  priority  over  a  mortgage  executed  and  recorded  prior 
thereto  in  the  distribution  of  the  proceeds  of  a  sheriff's  sale  of 
the  mortgaged  premises.*'"' 

817  Phila.  V.  Nell,  31  Super.  Ct.  78,  citing  Hadding  Church  v.  Phila- 
delphia, 108  Pa.  466;  Hembold  v.  Mann,  4  Wh.  410;  Wills  v.  Gibson,  7 
Pa.  IS4. 

8x8    Act  June  4,  1901,  §9,  P.  L.  36S.  3  Purd.  §9,  p.  2628. 

819  Act,  §2,  3  Purd.  §11,  p.  2629. 

820  Act,  §3,  3  Purd.  §12,  p.  2631. 

821  Haspel  V.  O'Brien,  218  Pa.  146,  revg.  Super.  Ct. 

822  Martin  v.  Greenwood,  14  Dist.  23;  In  re  Prince  v.  Walter,  14 
Dist.  172. 

Contra,  Lukens  v.  Katz,  12  Dist.  604. 
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By  the  act  of  1911*"  all  state  taxes  imposed  against  any  cor- 
poration, joint  stock  or  other  association,  or  limited  partnership 
shall  be  a  first  lien  on  its  franchise  and  property  from  the  date 
of  settlement  by  the  auditor  general  and  approval  of  the  state 
treasurer,  and  whenever  the  franchise  of  such  corporation,  com- 
pany, association  or  limited  partnership  shall  be  sold  at  judicial 
sale,  all  taxes,  penalties,  etc.,  due  the  commonwealth  shall  fir^t 
be  allowed  and  paid  out  of  the  proceeds  of  the  sale  before  any 
judgment,  mortgage  or  any  other  claim  or  lien.  Priority  of 
claim  is  also  given  to  the  state  by  the  act  of  1879*^*  over  any 
judgment,  mortgage  or  other  claim  entered  of  record.*^^ 

A  purchaser  of  a  property  belonging  to  a  trust  estate  sold  on 
foreclosure  proceedings  under  a  mortgage,  who  when  settling 
with  the  sheriff  in  order  to  obtain  the  title  pays  to  him  the  taxes 
and  municipal  claims,  can  afterward,  on  the  adjudication  of  the 
trustee's  account,  recover  the  amount  paid  for  taxes,  but  not  the 
other  sums  paid  for  the  municipal  claims.'^'  The  taxes  may  be 
recovered  because  they  "are  debts  in  personam,  and  a  mortgagee 
may  recover  payments  made  therefor  from  the  owner  at  the  time 
the  taxes  were  assessed."'^'  The  municipal  claims  are  debts  in 
rem  against  the  property  for  which  there  is  no  personal  liability 
on  the  part  of  the  owner,  but  the  property  itself  is  liable.  Re- 
covery cannot  be  had  against  the  owner  at  the  time  the  claims 
become  liens  against  the  property.'^* 

gi.    Notice  of  intention  to  file  claim. 

No  claim  shall  be  filed  for  curbing,  paving,  etc.,  unless  the 
owner  shall  have  neglected  to  do  the  work  after  notice  served  on 
him  or  his  agent  ;^^°  and  when  claims  are  to  be  filed  to  use,  the 
claimant  at  least  one  month  before  the  claim  is  filed  shall  serve  a 


823  Act  June  15,  P.  L.  9SS,  Purd.  Supp.  §26,  p.  675. 

824  Act  June  7,  §14,  P.  L.  112,  Purd. 

82s    See  Myers  v.  Supplee  Steam  Engine  Co.,  21  Dist.  941. 

826  Gimber's  Estate,  IS  Dist.  59 

827  King  V.  Mt.  Vernon  Building  Association,  106  Pa.  165 ;  Republic 
B.  &  h.  Association  v.  Webb,  12  Super.  Ct.  545 ;  Flesher  v.  Blackburn,  iS 
Super.  Ct.  289;  Theobold  v.  Sylvester,  27  Super.  Ct.  362. 

828  Wolf  V.  City  of  Philadelphia,  105  Pa.  25;  Haddington  M.  E. 
Church  V.  Philadelphia,  108  Pa.  466;  Theobold  v.  Sylvester,  27  Super.  Ct. 
362. 

829  Act  June  4,  1901,  §8,  P.  L.  366,  3  Purd.  §16,  p.  2633. 
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written  notice  of  his  intention  to  file  it  unless  the  amount  due  is 
paid.^^" 

92.  Service  of  notice  of  intention. 

The  service  of  the  notice  of  the  intention  to  file  a  lien  must  be 
made  on  the  registered  owner,  and  if  this  is  not  done  a  subse- 
quent owner  may  take  advantage  of  it.'^^  Nor  can  a  defect  in 
the  notice  served  on  a  registered  owner  be  cured  by  amending 
the  claim  and  substituting  the  registered  owner  in  place  of  the 
person  served  as  a  party  defendant.*'^ 

93.  Tax  lien  continues  for  three  years. 

"Claims  for  taxes,  water  rates,  lighting  rates  and  sewer  rates 
must  be  filed  in  the  court  of  common  pleas  of  the  county  in  which 
the  property  is  situated,  on  or  before  the  last  day  of  the  third 
calendar  year  after  that  in  which  the  taxes  or  rates  are  first  pay- 
able; and  other  municipal  claims  must  be  filed  in  said  court, 
within  six  months  from  the  time  the  work  was  done  in  front  ot 
the  particular  property,  where  the  charge  against  the  property  is 
assessed  or  made  at  the  time  the  work  is  authorized;  within  six 
months  after  the  completion  of  the  improvement,  where  the  as- 
sessment is  made  by  the  municipality  upon  all  the  properties  after 
the  completion  of  the  improvement,  and  within  six  months  after 
confirmation  by  the  court,  where  confirmation  is  required;  the 
certificate  of  the  surveyor,  engineer  or  other  officer  supervising 
the  improvement,  filed  in  the  proper  office,  being  conclusive  ot 
the  time  of  completion  thereof,  but  he  being  personally  liable  to 
any  one  injured  by  any  false  statement  therein.  A  number  of 
years'  taxes  or  rates  of  different  kinds,  if  payable  to  the  same 
plaintiff,  may  be  included  in  one  claim."*^^ 

The  taxes  are  a  lien  until  the  last  day  of  the  third  calendar 
year  after  that  in  which  they  are  first  payable,  though  no  claim 
is  filed  in  the  prothonotary's  office.^^*  And  they  should  be  paid 
by  the  sheriff  out  of  the  proceeds  of  an  execution  sale  within  that 
period.'''    If  the  claim  is  not  filed  within  that  period,  the  lien 

830  Ibid.,  §90,  P.  L.  366,  3  Purd.  §17,  p.  2634. 

831  City  V.  Greensburg,  16  Dist.  51. 

832  Ibid. 

833  Act  April  V},  1909,  §1,  P.  L.  195,  i  Purd.  §1,  p.  5684. 

834  Frank  v.  Gysling,  13  Dist.  713 ;  Nevling  v.  Carlcy,  15  Dist  151. 

835  Ibid. 
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ceases.*^®  If  filed  afterward,  it  will  be  stricken  off  on  motion.*'" 
But  if  the  claim,  though  not  filed  within  the  proper  time  is  filed 
afterward  and  prosecuted  to  judgment,  the  striking  off  or  open- 
ing the  judgment  is  within  the  discretion  of  the  court.*'' 

On  each  tax  or  municipal  claim  a  writ  of  scire  facias,  in  the 
form  hereinafter  set  forth,  must  issue  within  five  years  from  its 
filing,  and  verdict  must  be  recovered  or  judgment  entered  on  the 
scire  facias  within  five  years  after  it  was  issued.  Final  judg- 
ment must  be  entered  on  the  verdict  within  five  years  after  its 
recovery.  After  judgment  is  entered,  it  must  be  revived  by  writ 
of  scire  facias  to  revive  the  judgment,  or  by  judgment  thereon 
within  each  recurring  period  of  five  years.*'^ 

If  a  claim  be  not  filed  within  that  time,  or  if  it  be  not  prose- 
cuted in  the  manner  and  at  the  times  prescribed,  it  shall  be  wholly 
lost ;  provided  that  if  a  verdict  be  recovered  before  a  jury  after 
trial,  or  judgment  be  entered  on  such  verdict,  the  lien  thereof 
shall  continue  for  five  years  from  such  recovery  or  entry,  though 
a  new  trial  be  granted  or  the  judgment  be  reversed  on  appeal.'*" 

This  act  is  constitutional  for  the  state  has  the  power  to  tax 
land  and  to  exact  the  full  payment  of  the  tax  without  regard  to 
the  manner  in  which  private  interests  may  be  affected.  That  the 
security  of  a  mortgage  may  be  diminished  because  the  land  is 
lawfully  subjected  to  a  tax  for  public  purposes  does  not  impair 
the  obligation  of  a  contract  within  the  meaning  of  the  constitu- 
tion.*" 

94.    And  five  years  after  filing  claim. 

The  lien  of  a  municipal  claim  continues  for  five  years  from  its 
filing  without  further  proceedings,**'  and  by  issuing  a  sci.  fa.  the 
lien  is  preserved  for  another  five  years.'*'    But  the  lien  expires 

836  Nevling  v.  Carley,  ig  Dist.  151. 

837  City  V.  Sloanaker,  6  Phila.  48  (1865). 

838  Philadelphia  v.  Reeves,  15  Super.  Ct.  1900;  Philadelphia  v.  Un- 
known Owner,  20  Super.  Ct.  20 ;  Philadelphia  v.  Allen,  Super.  Ct.  209. 

839  Act  May  i,  1907,  §r,  P.  L.  131,  5  Purd.  §98,  p.  6076. 

840  Ibid. 

941    Clinton  Co.  v.  Harrisburg  Trust  Co.,  21  Dist.  760. 

842  Philadelphia  v.  Juvenal,  S  Dist.  631. 

843  Philadelphia  v.  Kates,  150  Pa.  30;  Philadelphia  v.  Congers,  150 
Pa.  35 ;  Philadelphia  v.  Hiester,  142,  Pa.  39 ;  Philadelphia  v.  AUert,  29  W. 
N.  C.  113;  Philadelphia  v.  Ryers,  2:7  W.  N.  C.  71;  Philadelphia  v.  Rebank, 
12  C.  C.  526. 
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at  the  end  of  that  period  unless  a  valid  sci.  fa.  has  been  pre- 
viously issued.***  Hence  a  sci.  fa.  fatally  defective  in  its  service 
and  a  nullity  for  the  purpose  of  obtaining  judgment  thereon  has 
not  sufficient  potentiality  to  continue  the  lien  beyond  the  time  of 
its  expiration  so  as  to  give  validity  to  a  judgment  attempted  to 
be  secured  on  an  alias  scire  facias  sued  out  after  the  lien  of  the 
original  claim,  has  expired  from  efflux  of  time.  Again,  if  a  sci.  fa. 
is  issued  within  five  years  from  the  time  when  the  claim  was 
filed  and  is  returned  nihil  habet  without  the  filing  of  an  affidavit 
averring  that  the  registered  owner  is  a  nonresident  or  cannot  be 
found,  and  an  alias  sci.  fa.  is  issued  more  than  five  years  after  the 
claim  was  filed  but  within  five  years  from  the  exit  of  the  first 
writ,  the  alias  writ  is  invalid  and  should  be  stricken  from  the 
record.**^ 

Again,  if  a  sci.  fa.  is  issued  during  five  years,  the  claimant  has 
five  years  thereafter  to  prosecute  the  claim  to  judgment,  which  is 
then  good  for  five  years  and  no  longer,  but  can  be  revived  like 
any  other  judgment.'*®  And  where  a  claim  is  filed  against  a 
piece  of  ground  for  the  cost  of  the  removal  of  a  nuisance  and 
five  years  thereafter,  a  sci.  fa.  issues,  to  which,  in  due  course  an 
affidavit  is  filed  and  no  further  step  is  taken  in  the  case,  the  act 
of  1897  providing  that  all  municipal  claims,  where  the  same  are 
final  assessments, . . .  shall  be  and  continue  to  be  and  remain  liens 
on  the  respective  properties  until  fully  paid  and  satisfied. . . 
provided,  that  the  writ  of  scire  facias  shall  issue  to  revive  and 
continue  the  said  lien  within  the  period  of  every  five  years  after 
the  lien- is  filed,  according  to  the  practice  in  municipal  claims;  but 
a  .failure  to  prosecute .  any  scire  facias  to  judgment  within  the 
five  years  from  the  issue  thereof  .shall  not  invalidate  or  destroy 
the  said  lien,"  does  not  apply  so  as  to  require  the  issuing  of  an 
alias  scire  facias  within  each  period  of  five  years  of  the  running 
of  the  claim  to  preserve  it.  One  issue  is  adequate  to  determine 
the  rights  of  the  parties,  and  this  is  had  under  the  first  scire 

844  Philadelphia  v.  Scott,  93  Pa.  25 ;  Philadelphia  v.  Ward,  l6  W.  N. 
C.  76;  City  of  Scranton  v.  Genet,  232  Pa.  272. 

84s  Philadelphia  v.  Cooper,  212  Pa.  306;  Philadelphia  v.  Ward,  16 
W.  N.  C.  Id. 

846    Philadelphia  v.  Juvenal,  5  Dist.  631 ;  Haddington  M.  E.  Church  v. 
Andresak,  13  Dist.  316;  Verona  School  District  v.  McKay,  IS  Dist.  531. 
Philadelphia,  108  Pa.  466;  Grubb  v.  Weaver,  19  C.  C.  609;  Hawaii  v. 
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facias.'*®*  Again,  if  seven  years  after  the  entry  of  a  municipal 
claim,  and  also  after  its  lien  is  lost  because  of  the  defective  serv- 
ice of  the  scire  facias  to  revive,  a  rule  to  permit  the  intervening 
defendants  to  pay  money  into  court  and  have  the  lien  struck  off 
is  made  absolute,  the  making  of  the  rule  does  not,  under  the  act 
of  1897,  give  the  right  to  revive  the  claim  by  a  scire  facias  issued 
on  or  subsequent  to  the  day  the  money  is  paid  into  court.*** 

The  act  of  1909'*^  also  contains  an  important  provision  con- 
cerning the  revival  of  a  claim.  The  claimant  may,  at  his  option, 
revive  and  continue  the  claim  by  filing  of  record  in  the  case  a 
suggestion  of  nonpayment  and  averment  of  default  at  any  time 
within  five  years  of  filing  of  the  claim,  or  of  the  issuing  of  any 
writ  of  scire  facias  thereon,  or  of  the  last  judgment  obtained 
thereon,  or  within  five  years  of  filing  a  prior  suggestion  of  non- 
payment and  averment  of  default. 

"The  suggestion  and  averment  shall  be  in  the  following  form, 
under  the  caption  of  the  claim — 

And  now the  claimant  by • his  so- 
licitor, suggests  of  record  that  the  above  claim  is  still  due  and 
owing  to  the  claimant,  and  avers  that  the  owner  is  still  in  default 
for  nonpayment  thereof.  The  prothontary  is  hereby  directed  to 
enter  this  suggestion  and  averment  on  the  mechanic's  lien  or  the 
proper  docket  of  the  claim,  and  also  to  index  it  upon  the  judg- 
ment index  and  on  the  locality  index  of  the  court,  for  the  purpose 
of  continuing  the  lien  of  the  claim. 

Such  suggestion  and  averment  must  be  signed  by  the  solicitor 
or  chief  executive  officer  of  the  claimant.  The  prothonotary  shall 
docket  and  index  the  suggestion  and  averment  as  directed  therein 
and  for  such  services  shall  be  entitled  to  one  fee  of  one  dollar, 
to  be  taxed  and  collected  as  other  costs  in  the  claim.  The  filing 
and  indexing  of  such  suggestion  and  averment  within  five  years 
of  filing  the  claim  or  the  issuing  of  any  writ  of  scire  facias 
thereon,  or  of  any  judgment  thereon,  or  of  the  filing  of  any  prior 
suggestion  and  averment  of  default,  shall  have  the  same  force 
and  effect,  for  the  purposes  of  continuing  and  preserving  the 
lien  of  the  claim,  as  though  a  writ  of  scire  facias  had  been  issued 

846a  Philadelphia  v.  Sciple,  12  Dist.  582. 
846b  Philadelphia  v.  Merz,  13  Dist.  307. 
847    Act  April  27,  P.  L.  195-  5  Purd.  §2,  p.  5685. 
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or  a  judgment  or  judgment  of  revival  had  been  obtained  within 
such  period.""^* 

95.    What  the  claim  shall  set  forth. 

The  act  prescribes  specifically  how  the  claim  shall  be  set 
forth,'*'  and  the  kind  and  character  of  the  work  done.  If,  how- 
ever, an  averment  of  the  claim  is  imperfect  or  insufficient,  it  may 
be  amended  after  the  expiration  of  the  time  for  filing  the 
claim.'*'  "The  property  described  in  tax  claims  shall  include  the 
whole  property  against  which  the  tax  is  levied.  The  property  de- 
scribed in  municipal  claims,  for  the  recovery  of  assessments  made 
against  properties  benefited  by  any  of  the  municipal  improve- 
ments in  this  act  mentioned,  shall  include  the  entire  property 
abutting  on  such  improvement,  to  the  depth  to  which  the  same  is 
found  to  be  benefited.  In  other  cases  the  property  described  in 
municipal  claims  shall  include  the  lot  in  front  of,  or  upon  which, 
the  work  is  done,  of  such  depth  as  is  usual  in  properties  of  the 
same  kind  or  character  in  the  particular  neighborhood.  No  mu- 
nicipal or  tax  claim  shall  be  invalidated  by  reason  of  including 
therein  property  to  a  greater  depth  than  hereby  subjected  to  such 
claim ;  but  the  court  in  which  the  same  is  filed  may,  at  any  time 
prior  to  judgment  thereon,  but  not  afterwards,  upon  it  appearing 
that  such  claim  includes  property  to  a  greater  depth  than  hereby 
made  subject  to  such  claim,  limit  the  lien  thereof  to  the  proper 
depth.""'* 

g6.    Who  may  intervene  and  defend. 

"Any  person  having  an  interest  in  the  property,  may,  by  agree- 
ment of  the  parties  or  by  leave  of  court,  intervene  as  a  party 
defendant  and  make  defense  thereto,  with  the  same  effect  as  if 
he  had  been  originally  named  as  a  defendant  in  the  claim  filed. 
And  the  claimant  may  by  writing  filed  at  his  costs  strike  off  the 
name  of  any  defendant  therein ;  and  may  substitute  as  a  defend- 
ant and  issue  a  scire  facias  against,  any  person  who  may  have 
acquired  an  interest  as  owner  after  the  right  to  file  a  claim  ac- 
crued, or  who  is  the  personal  representative  of  an  owner  who  has 

847a    Act  April  27,  1909,  P.  L.  IQS,  S  Purd.  §§4,  s,  p.  5685. 

848  Act,  §11,  3  Purd.  §20,  p.  2636. 

849  Meadville  City  v.  Mahoney,  13  Dist.  472. 

849a  Act  May  21,  1913,  P.  L.  286,  amending  §12  of  the  Act  of  1901, 
P.  L.  364. 


Op  the  Writ  of  Scire  Facias.  2661 

died  either  before  or  after  filing  the  claim,  but  such  substitution 
shall  always  be  without  prejudice  to  any  intervening  rights."'^" 

97.    Proceedings  on  claim.    Petition. 

"Any  defendant  named  in  the  claim,  or  any  person  allowed  to 
intervene  and  defend  thereagainst,  may,  at  any  stage  of  the  pro- 
ceedings, present  his  petition,  under  oath  or  affirmation,  setting 
forth  that  he  has  a  defense  in  whole  or  in  part  thereto,  and  of 
what  it  consists;  and  praying  that  a  rule  be  granted  upon  the 
claimant  to  file  an  affidavit  of  the  amount  claimed  by  him  to 
show  cause  why  the  petitioner  should  not  have  leave  to  pay 
money  into  court ;  and,  in  the  case  of  a  municipal  claim,  to  enter 
security  in  lieu  of  the  claim ;  whereupon  a  rule  shall  be  granted 
as  prayed  for.  Upon  the  pleadings  filed,  or  from  the  claim  and 
affidavit  of  defense,  and  without  a  petition  where  an  affidavit 
of  defense  has  been  filed,  the  court  shall  determine  how  much 
of  the  claim  is  admitted  or  not  sufficiently  denied ;  and  shall  enter 
a  decree  that  upon  the  payment  by  such  petitioner  to  the  claimant 
of  the  amount  thus  found  to  be  due,  with  interest  and  costs  if 
anything  be  found  to  be  due,  or  upon  payment  into  court,  if  the 
claimant  refuses  to  accept  the  same,  and  upon  payment  into 
court  of  a  sum  sufficient  to  cover  the  balance  claimed  with  interest 
and  costs,  or  upon  the  entry  of  approved  security  in  the  case  of  a 
municipal  claim,  that  such  claim  shall  be  wholly  discharged  as 
a  lien  against  the  property  described  therein,  and  shall  be  stricken 
from  the  judgment  index.  Thereafter  the  material,  disputed 
facts,  if  any,  shall  be  tried  by  a  jury,  without  further  pleadings, 
with  the  same  effect  as  if  a  writ  of  scire  facias  had  duly  issued 
upon  said  claim,  to  recover  the  balance  thereof ;  but  the  jury  shall 
be  sworn  to  try  the  issues  between  the  claimant  and  the  parties 
who  paid  the  fund  into  court  or  entered  security,  and  verdict, 
judgment  and  payment,  or  execution,  shall  follow  as  in  other 
cases."*"^ 

The  issue  of  a  sci.  fa.  does  not  take  away  the  defendant's  right 
to  pay  the  money  into  court."'^  And  where  a  land  owner  against 
which  benefits  have  been  assessed  appeals  from  the  assessment 
and  subsequently  deposits  with  the  city  attorney  the  amount  of 

850  Act  June  4.  1901.  §".  P-  L;  368,  3  Purd.  §23,  p.  2638. 

851  Act  1901,  §15,  3  Purd-  §27,  P-  2639. 

852  Philadelphia  v.  Pittsburgh,  189  Pa.  371  (1899). 
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the  liens  to  hold  until  the  rendition  of  the  decision  and  to  be  re- 
turned if  he  is  successful,  the  deposit  is  not  a  payment  of  the 
liens  and  must  be  repaid  if  he  succeeds  in  the  appeal.*"'  Ordi- 
narily payment  into  court  cancels  the  lien,  the  money  is  a  substi- 
tute therefor.*'* 

98.  When  no  claim  has  been  filed. 

"The  same  course  may  be  pursued,  at  the  instance  of  any 
owner,  where  the  claim  has  not  in  fact  been  filed,  and  if,  in  that 
event,  the  petitioner  complies  with  the  decree  made,  the  money 
paid  into  court  or  security  entered  shall  stand  in  lieu  of  the 
claim,  and  the  latter  shall  not  be  filed,  and  if  filed  shall  be  stricken 
off  upon  motion."*'^ 

99.  Notice  to  issue  scire  facias. 

"Any  party  named  as  a  defendant  in  the  claim  filed,  or  admit- 
ted to  defend  there  against,  may  file,  as  of  course,  and  serve  a 
notice  upon  the  claimant  or  upon  the  counsel  of  record,  to  issue  a 
scire  facias  thereon,  within  fifteen  days  after  notice  so  to  do.  If 
no  scire  facias  be  issued  within  fifteen  days  after  the  affidavit  of 
service  of  notice  is  filed  of  record,  the  claim  shall  be  stricken  off 
by  the  court,  upon  motion.  If  a  scire  facias  be  issued  in  accord- 
ance with  such  notice,  the  claimant  shall  not  be  permitted  to  dis- 
continue the  same,  or  suffer  a  nonsuit  upon  the  trial  thereof,  but 
a  compulsory  nonsuit  shall  be  entered  by  the  court  if  the  claim- 
ant does  not  appear,  or  withdraws,  or  for  reason  fails  to  maintain 
his  claim."«=« 

100.  Form  of  writ. 

The  claim  shall  be  sued  by  writ  of  scire  facias  in  the  follow- 
ing form : — *°^ 

The  Commonwealth  of  Pennsylvania  to  (names  of  the  parties 
defendant.) 
Greeting: 

Whereas,  The  (city,  borough,  or  other  municipality,  as  the 
case  may  be,)  on  the day  of ,  A.  D.  i ,  filed  its 

853  Murtland  v.  Pittsburgh,  189  Pa.  371. 

854  Philadelphia  v.  Merz,  28  Super.  Ct.  227,  affg.  13  Dist.  307. 

855  Act  igoi,  §15,  3  Purd.  §28,  p.  2640. 

856  Act  1901,  §16,  3  Purd.  §29,  p.  2640. 

857  Act  May  6,  1909,  §1,  P,  L.  453,  S  Purd.  §9,  p.  5686. 
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claim,  in  our  court  of  common  pleas  of  — . county,  at  No. 

,  Term,  i ,  M.  L.  D.,  for  the  sum  of  $ — ,  with 

interest  from  the day  of ,  i ,  for  (give  the  im- 
provement, or  that  for  which  the  claim  is  filed),  against  the  fol- 
lowing property,  owned  or  reputed  to  be  owned  by  you. 

And  Whereas,  We  have  been  given  to  understand  that  said 
claim  is  still  due  and  unpaid,  and  remains  as  a  lien  against  said 
property:  Now,  you  are  hereby  notified  to  file  your  affidavit  of 
defense  to  said  claim,  if  defense  you  have  thereto,  in  the  office 
of  the  prothonotary  of  our  said  court  within  fifteen  days  after 
service  of  this  writ  upon  you.  If  no  affidavit  of  defense  be  filed 
within  said  time  judgment  may  be  entered  against  you  for  the 
whole  of  said  claim,  and  the  property  describel  in  the  claim  be 
sold  to  recover  the  amount  thereof. 

Witness  the  Hon.  ,  President  Judge  of  our  said  court, 

this day  of A.  D.  i . 

,  Prothonotary. 

"The  claimant  when  he  files  his  praecipe  for  the  writ  of  scire 
facias  may  direct  the  prothontary  to  add  and  insert  the  names  of 
any  persons  whom  the  claimant  may  know  to  have  an  interest  in 
the  premises,  and  the  scire  facias  shall  be  issued  containing  such 
additional  names."*°^ 
loi.    Amicable  scire  facias. 

"The  parties  to  the  claim  may  agree  upon  an  amicable  scire 
facias,  upon  such  terms  as  may  be  agreed  upon,  with  the  same 
effect  as  if  a  scire  facias,  in  the  form  aforesaid,  had  been  duly  is- 
sued, served  and  returned;  or  the  defendants,  or  any  of  them, 
may  waive  the  issue  of  a  scire  facias,  and  appear  with  like  effect 
as  if  the  scire  facias  had  been  issued  and  served."*'" 

102.  Issue  of  scire  facias  to  revive. 

"No  writ  of  scire  facias  to  revive  the  claim  shall  be  issued, 
prior  to  judgment  on  the  scire  facias  above  set  forth. "*^° 

103.  SherifE  may  add  parties.    Service. 

"The  sheriff  to  whom  the  scire  facias  is  given  for  service  shall 
add  to  the  writ,  as  parties  defendant,  all  persons,  other  than  those 

858  Act  May  6,  1909,  §1.  P-  L.  453.  S  Purd.  §9,  P-  S686. 

859  Acts  1901,  §17.  3  Purd.  §31,  p.  2641 ;  May  6,  1909,  §1,  P.  L.  453.  5 
Purd.  §9,  P-  5686. 

860  Act  1901.  §18,  3  Purd.  §32,  p.  2641. 


2664         Common  Law  Practice  in  Pennsylvania. 

named  therein,  who  may  be  found  in  possession  of  the  property 
described  or  any  part  thereof,  and  in  case  no  one  is  in  posses- 
sion, he  shall  post  a  true  copy  of  the  writ  on  the  most  public  part 
of  said  property ;  and  he  shall  add  to  the  said  writ  the  names  of 
any  persons,  not  already  named  therein,  whom  he  may  ascertain 
to  have  an  interest  in  the  property  described,  or  any  part  thereof ; 
which  writ  shall  then  be  further  served  as  follows : 

(a)  By  serving,  as  in  the  case  of  a  summons,  such  of  those 
named  in  the  writ,  or  added  thereto,  as  may  be  found  in  the 
county  in  which  the  writ  issued ;  and, 

(b)  Where  the  sheriff  has  information  that  those  named  in  the 
writ  or  added  thereto,  or  any  of  them,  may  be  found  in  any  other 
county  of  this  commonwealth,  the  said  persons  shall  be  served, 
as  in  case  of  a  summons,  by  the  sheriff  of  the  county  in  which 
the  said  defendants  or  any  of  them  may  reside,  he  being  deputized 
for  that  purpose  by  the  sheriff  of  the  county  in  which  the  writ 
issues ;  and, 

(c)  In  case  any  of  those  named  in  the  writ,  or  added  thereto, 
cannot  be  found,  or  their  residences  within  this  commonwealth 
are  unknown,  or  in  case  they  reside  without  the  commonwealth, 
the  said  writ  may  be  served  by  advertising  a  copy  thereof,  or  a 
brief  notice  of  the  contents  of  the  same,  once  a  week  for  three 
successive  weeks,  in  one  newspaper  of  general  circulation  in 
county,  and  in  the  legal  periodical,  if  any,  designated  by  the  court 
for  that  purpose:  Provided,  however.  That  any  defendant  may 
accept  service  of  said  writ,  in  person  or  by  counsel,  with  the  same 
effect  as  if  duly  served  therewith  by  the  sheriff. 

Where  the  said  writ,  or  the  brief  notice  of  the  contents  thereof, 
have  been  advertised  as  aforesaid,  the  same  shall  have  the  same 
effect,  as  if  the  writ  had  been  personally  served;  and  all  those 
named  therein,  as  to  whom  publication  has  been  made,  shall  file 
their  affidavit  of  defense,  as  required  by  the  said  writ,  within  fif- 
teen days  after  the  date  of  the  last  weekly  advertisement  of  the 
said  writ. 

Service  of  any  such  writ  may  be  made  at  any  time  within  three 
months  from  the  date  on  which  it  was  issued,  but  it  shall  be 
served  and  returned  at  the  earliest  date  possible,  and  the  plaintiff 
may  require  its  return  at  any  time,  whether  or  not  is  be  actually 
served.""" 

861    Act  May  6,  1909,  §1,  P.  L.  453,  5  Purd.  §§io,  11,  p.  S6B6. 
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The  sheriff's  return  must  show  that  the  writ  was  served  as  the 
act  prescribed  or  it  will  be  set  aside  ;*°^  and  a  defective  service 
will  not  support  a  judgment  by  default.*"^  A  defective  service 
will  be  cured  by  appearance  and  defense  on  the  merits.*"*  If  there 
is  more  than  one  defendant,  the  return  must  show  that  a  copy  of 
the  writ  was  delivered  to  each  of  them.""*  An  unsigned  return 
may  be  amended  by  signing;'"*  and  when  a  judgment  is  reversed 
for  a  fatal  defect  in  the  return  of  service,  the  entire  return  is 
avoided,  and  an  alias  sci.  fa.  is  the  proper  proceeding.'"' 

The  same  strictness  must  be  observed  in  serving  the  writ  on  a 
registered  owner,  and  a  service  not  in  accordance  with  the  act, 
or  an  appearance  entered  after  the  registered  owner  has  parted 
with  his  interest  in  the  property  will  avail  nothing.'"'  And  on  a 
second  trial  it  was  held  that  if  there  is  no  affidavit  of  record  that 
the  registered  owner  has  no  known  place  of  residence  in  the 
county,  or  that  he  cannot  be  found,  the  service  of  the  sci.  fa. 
by  posting  and  advertising  and  nihil  habet  as  to  the  registered 
owner  is  an  insufficient  service  to  support  a  valid  judgment  upon 
the  scire  facias."^  And  if  a  municipal  lien  for  water  pipe  is  not 
filed  against  the  owner  registered  at  the  time,  and  none  of  the 
successive  sci.  fas.  to  revive  are  issued  against  the  subsequent 
registered  owners  the  actual  and  registered  owner  after  the  last 
revival  is  entitled  in  a  trial  upon  an  issue  to  determine  the  validity 
of  the  judgment  to  a  verdict  and  judgment  in  his  favor  against 
the  lien.'™ 

With  regard  to  service  by  advertising  and  posting  the  law  must 
be  strictly  observed.  If  the  writ  is  issued  a  sufficient  time  before 
the  return  day  to  permit  of  the  advertisement  required  by  the  act 
it  is  valid  and  will  not  be  quashed."^  The  return  need  not  state 
that  the  writ  had  been  posted  on  a  conspicuous  part  of  the  prop- 

862  Philadelphia  v.  Pepper,  16  W.  N.  C.  331. 

863  City  V.  Katz,  8  W.  N.  C.  502. 

864  City  V.  Olive  Cemetery  Co.,  6  W.  N.  C.  238;  Beltzhoover  Boroiigh 
V.  Beltzhoover,  173  Pa.  213;  Jeanette  Borough  v.  Raehme,  197  Pa.  230. 

865  Epply  V.  Rhoades,  12  Dist.  741. 

866  City  V.  Coulson,  7  W.  N.  C.  196. 

867  Wistar  v.  Philadelphia,  9  W.  N.  C.  98. 

868  Philadelphia  v.  Nell,  25  Super.  Ct  347. 

869  Philadelphia  v.  Merz,  13  Dist.  307. 

870  City  of  Philadelphia  v.  Merz,  9  Dist.  369  (1900). 

871  Philadelphia  v.  Pepper,  17  Phila.  368. 
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gj.^y  872  ^jj(j  ^  judgment  for  want  of  an  appearance  on  a  sci.  fa. 
sur  tax  filed  in  the  name  of  the  owner  or  reputed  owner  is  regular 
where  the  writ  is  returned  "made  known  by  posting  and  publish- 
ing sec.  reg."  and  a  purchaser  acquires  a  good  title.*'* 

If  the  record  of  a  sci.  fa.  sur  municipal  lien  for  taxes  shows 
on  its  face  that  the  registered  owner  is  dead,  an  acceptance  of 
service  for  the  registered  owner,  or  for  "her  estate"  is  fatally 
defective.  In  such  a  case  the  fact  that  the  administrator  of  the 
registered  owner  is  made  a  party  defendant  and  service  accepted 
for  him  is  immaterial,  if  the  record  fails  to  show  any  exceptional 
right  of  the  administrator  to  represent  the  real  estate.*'* 

More  generally  whenever  there  has  been  a  substantial  departure 
from  the  act  in  the  service  on  a  registered  owner  or  a  nonresident, 
the  proceeding  is  a  nullity,  the  judgment  is  void,  and  the  sheriff's 
sale  based  thereon  passes  no  title.  But  if  the  irregularities  have 
been  formal,  then  the  judgment  is  voidable  not  void.*''  In  neither 
case  however  will  the  court,  after  the  sale  and  passing  of  the  deed, 
set  aside  the  judgment  on  a  rule  to  strike  off,  but  will  leave  the 
question  of  its  validity  to  be  determined  in  an  action  of  eject- 
ment by  the  purchaser  or  real  owner  who  is  out  of  possession.^'* 

If  the  sheriff's  return  of  the  writ  fails  to  set  forth  that  he 
made  inquiry  "of  three  persons  residing  nearest  to  the  property 
as  to  the  names  and  residences  of  the  real  owners,"  when  in  fact 
such  inquiry  was  made,  the  return  may  be  amended  even  after  a 
sheriff's  sale  and  deed  to  the  purchaser  so  as  to  conform  to  the 
facts.*" 

104.    What  notice  shall  state. 

"The  notice  herein  provided  for  shall  always  state  that  judg- 
ment may  be  entered  and  the  property  sold  if  an  affidavit  of  de 
fense  be  not  filed  within  fifteen  days  after  a  date  named,  which 
shall  be  the  date  fixed  for  the  last  advertisement."*'* 
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105.  Time  of  service. 

"Service  of  any  such  writ  may  be  made  at  any  time  within  three 
months  from  the  date  on  which  it  was  issued,  but  it  shall  be  served 
and  returned  at  the  earliest  date  possible,  and  the  plaintiff  may 
require  its  return  at  any  time,  whether  or  not  it  be  actually 
served.""® 

106.  Judgment  for  want  of  affidavit  of  defense. 

After  service  of  the  writ  the  defendant  should  file  an  affidavit 
of  defense.  But  an  affidavit  to  a  sci.  fa.  on  a  tax  lien  which  al- 
leges that,  after  the  liability  for  the  tax  became  fixed  for  the  year, 
the  property  was  devoted  to  a  use  that  exempted  it  from  taxation 
is  not  available.**"  An  affidavit  to  a  sci.  fa.  sur  municipal  claim 
for  benefits,  that  the  street  did  not  exist,  and  that  by  a  conspiracy 
between  the  city  engineer  and  abutting  owners  the  assessments 
were  made  to  cover  in  part  damages  to  owners  for  land  not 
owned  by  them  was  held  sufficient.**^  And  where  the  city  of 
Philadelphia  issues  a  sci.  fa.  to  revive  a  judgment  on  a  tax  lien 
and  makes  the  owner  a  party  defendant  an  affidavit  of  defense 
filed  by  the  owner  is  sufficient  if  it  avers  that  he  became  the  owner 
at  an  orphans'  court  sale  for  the  payment  of  debts,  that  the  tax 
claim  was  filed  thirteen  years  before  he  became  owner  and  that 
the  original  sci.  fa.  had  not  been  issued  until  more  than  five  years 
after  the  first  of  January  next  succeeding  the  year  in  which  the 
taxes  became  due.**^ 

"If  no  affidavit  of  defense  be  filed  within  the  time  designated, 
judgment  may  be  entered  and  damages  assessed  by  the  prothono- 
tary  by  default,  for  want  thereof.  Such  assessment  shall  include 
a  five  per  cent,  fee  for  collection  to  plaintiff's  attorney,  not  ex- 
ceeding, however,  twenty  dollars."**^ 

107.  Damages. 

"If  an  affidavit  of  defense  be  filed,  a  rule  may  be  taken  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense,  or  for  so 
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much  of  the  claim  as  is  insufficiently  denied,  with  leave  to  proceed 
for  the  residue."^** 
io8.    Replication. 

"The  defendant  may,  by  rule,  require  the  plaintiff  to  reply,  un- 
der oath  or  affirmation,  to  the  statement  set  forth  in  the  affidavit 
of  defense,  and  after  the  replication  has  been  filed  may  move  for 
judgment  on  the  whole  record."*'^ 

log.    Tax  claims  as  evidence. 

"Tax  claims  shall  be  prima  facie  evidence  of  the  facts  averred 
therein  in  all  cases ;  and  the  averments  in  both  tax  and  municipal 
claims  shall  be  conclusive  evidence  of  the  facts  averred  therein, 
except  in  the  particulars  in  which  those  averments  shall  be  spe- 
cifically denied  by  the  affidavit  of  defense,  or  any  amendment 
thereof  duly  allowed." 

no.    Compulsory  nonsuit. 

"A  compulsory  nonsuit,  upon  trial,  shall  be  equivalent  to  a  ver- 
dict for  defendant,  whether  the  plaintiff  appeared  or  not."*'* 

111.  Set-off.    Attorney's  fee. 

As  proceedings  on  a  municipal  claim  are  exclusively  in  rem, 
there  cannot  be  a  certificate  given  for  a  balance  claimed  by  way 
of  set-off.*"'  Nor  can  liquidated  damages  be  set  off,***  though  a 
debt  due  by  the  equitable  plaintiff  in  a  municipal  claim  arising  ex 
contractu  may  be  used  in  abating  the  claim  pro  tanto.**' 

"If  plaintiff  recovers  a  verdict,  upon  trial,  in  excess  of  the 
amount  admitted  by  the  defendant  in  his  affidavit  of  defense  or 
pleadings,  he  shall  be  entitled  to  an  attorney's  fee  for  collection, 
equal  to  five  per  cent,  of  such  excess,  but  not  exceeding  fifty 
dollars."*^'' 

112.  Amendments. 

"Any  claim,  petition,  answer,  replication,  scire  facias  affidavit 
of  defense,  or  other  paper  filed  of  record,  may  be  amended  from 
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time  to  time  by  agreement  of  the  parties,  or  by  leave  of  the  court 
upon  petition  for  that  purpose,  under  oath  or  affirmation,  setting 
forth  the  amendment  desired,  that  the  averments  therein  con- 
tained are  true  in  fact,  and  that  by  mistake  they  were  omitted 
from  or  wrongfully  stated  in  the  particulars  as  to  which  the 
amendment  is  desired.  Such  amendments  shall  be  of  right,  sav- 
ing intervening  rights,  except  that  no  amendment  of  the  claim 
shall  be  allowed,  after  the  time  for  its  filing  has  expired,  which 
undertakes  to  substitute  an  entirely  different  property  from  that 
originally  described  in  the  claim ;  but  the  description  of  the  prop- 
erty may  be  amended  to  be  made  more  accurate,  as  in  other  cases 
of  amendment."*^^ 

Liberal  amendments  have  been  allowed  under  the  statutes  pre- 
ceding the  act  of  1901.'°''  Thus  amendments  have  been  allowed 
whenever  they  could  be  made  without  prejudice  to  intervening 
rights,  and  were  simply  to  clarify  an  imperfect  or  defective  state- 
ment.*°'  A  claim  may  be  amended  by  the  bill  of  particulars. °°'' 
A  failure  to  aver  that  notice  to  do  the  work  was  given  to  the 
owner,  or  when  or  how  it  was  given,  has  been  amended  even  after 
the  time  has  expired  for  filing  the  claim ;'°'  also  mistakes  in  the 
names  and  omissions  of  claimants  and  defendants,*^®  and  descrip- 
tions of  property.'*'' 

While  the  courts  have  allowed  amendments  after  a  verdict,**' 
but  before  a  judgment,*'"  they  have  refused  them  after  a  long 
lapse  of  time.*"" 
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113.    Opening  of  and  striking  off  judgment. 

"The  court  may,  for  cause  shown  and  filed  of  record,  enlarge 
the  time  for  filing  the  affidavit  of  defense,  answer  or  replication, 
for  issuing  a  scire  facias  or  for  entering  security,  by  rule  or  spe- 
cial or  standing  order;  and  any  judgment  by  default  may  be 
opened  by  the  court,  upon  cause  shown  by  interveners  or  other 
defendants  as  in  other  cases ;  but  no  enlargement  of  the  time  for 
issuing  a  scire  facias  shall  extend  the  same  beyond  the  time  herein 
provided  for  preserving  or  retaining  the  lien  thereof ."^"'^ 

When  the  court  of  common  pleas  opens  a  judgment  entered 
on  a  municipal  lien,  but  does  not  strike  off  the  lien,  and  the  plain- 
tiff appeals  from  the  order  opening  the  judgment,  and  the  defend- 
ant does  not  appeal  from  the  refusal  to  strike  off  the  lien,  the  ap- 
pellate court  in  affirming  the  order  opening  the  judgment  will  not 
in  the  absence  of  an  appeal  by  the  defendant  make  an  order  strik- 
ing off  the  lien.«°= 

With  regard  to  striking  off,  a  judgment  for  want  of  appearance 
may  be  stricken  off,  the  defendant  propria  persona  files  an  affi- 
davit of  defense.""'  And  if  an  application  to  strike  off  a  lien  for 
the  reason  that  the  sci.  fa.  was  not  brought  within  the  statutory 
period  and  is  made  in  time,  it  must  be  granted,  but  if  judgment 
be  entered  on  the  sci.  fa.  equitable  grounds  must  be  shown  before 
the  lien  will  be  stricken  off.^"*  And  where  the  judgment  on  a  tax 
lien,  for  several  years  of  taxes  is  good  in  part,  it  will  not  be 
stricken  oft'.*""  If  the  rule  is  treated  as  one  to  open  the  judgment 
and  permit  the  defendant  to  defend  a  part  of  his  claim,  it  is  an 
application  to  the  equity  of  the  court  and  will  be  refused  where 
the  defendant  was  personally  served  with  notice  that  the  writ  of 
sci.  fa.  would  be  issued,  and  he  permits  judgment  to  be  entered 
and  that  judgment  to  be  revived  and  long  delays  to  make  any  ob- 
jection.'"* Again,  when  a  lien  includes  more  than  one  year's 
taxes  and  the  lien  for  some  of  the  years  was  lost  before  the  sci. 
fa.  was  issued,  after  judgment  is  obtained  it  cannot  be  divided 
and  a  part  covering  the  invalid  years  be  stricken  off.'"' 
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A  sci.  fa.  that  has  been  properly  issued  cannot  be  quashed  be- 
cause it  is  defectively  served  and  returned,  even  though  it  is  too 
late  for  legal  service.  The  court  may  however  set  aside  the  re- 
turn.»»8 

An  application  to  open  a  judgment  entered  on  a  sci.  fa.  sur 
municipal  lien  is  addressed  to  the  sound  discretion  of  the  court,'"' 
and  the  burden  is  on  the  defendant  to  establish  his  right  to  equi- 
table relief,®^"  especially  when  he  has  long  delayed  his  applica- 
tion.°^^  A  judgment  for  want  of  an  affidavit  of  defense,  entered 
on  an  appearance  by  a  registered  owner  not  served,  after  his  title 
had  passed  by  a  judicial  sale  will  be  opened  at  the  instance  of 
the  purchaser  at  the  sale.®^^  Likewise  when  a  judgment  has  been 
entered  on  a  municipal  lien  in  default  of  an  affidavit  of  defense 
without  notice  to  the  terre-tenant,  he  has  a  right  to  intervene,  and 
on  a  rule  to  open  the  judgment  to  show  that  the  lien  had  been 
discharged  by  a  sheriff's  sale  which  occurred  before  he  took 
title.^^^  But  when  a  terre-tenant  at  the  time  of  granting  a  rule  to 
open  the  judgment  files  an  affidavit  averring  that  he  has  a  good 
defense,  and  expresses  a  willingness  to  be  substituted  as  defend- 
ant, if  he  should  be  granted  a  reasonable  time  to  present  his  de- 
fense, which  he  fails  to  do,  the  judgment  will  not  be  opened 
against  the  plaintiff's  protest.'^*  A  judgment  will  be  opened 
when  there  is  a  material  variance  between  the  record  and  the 
writ.®'^  If  an  order  striking  off  a  tax  claim  and  judgment  thereon 
is  erroneous  as  to  part  of  the  taxes,  and  the  remainder  have  lost 
their  lien,  the  supreme  court  in  reversing  the  order  will  not  open 
the  judgment  as  to  the  latter  since  they  may  still  be  due  and  col- 
lectible even  though  the  lien  is  gone.°^^  The  matter  will  be  left 
to  the  consideration  of  the  common  pleas  on  revision  of  the  rec- 
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ord.*^^  Lastly  an  erroneous  entry  of  satisfaction  will  be  stricken 
oS,'"  unless  the  property  has  been  conveyed  to  a  bona  fide  pur- 
chaser without  notice.®^' 

114.  Return  of  rules.    Pleadings. 

"Any  rule  granted  under  the  provisions  of  this  act  may  be  made 
returnable  at  such  time  as  the  court  may  direct,  either  therein  or 
by  rule  of  court,  or  by  special  or  standing  order.  All  petitions, 
answers  and  replications  shall  be  under  oath  or  affirmation.  An- 
swers must  be  filed  and  served  within  fifteen  days  after  service 
of  the  petition,  and  rules  and  replications  must  be  filed  within 
fifteen  days  after  service  of  the  last  of  the  answers.  Replications 
must  be  confined  to  a  reply  to  new  matter,  set  forth  in  the  an- 
swer.""" 

115.  What  facts  shall  be  taken  as  true. 

"The  facts  averred  by  either  party,  and  not  denied  in  the  an- 
swer of  replication  of  the  other,  shall  be  taken  as  true  in  all  sub- 
sequent proceedings  in  the  cause,  without  the  necessity  for  proof 
thereof,  unless  amended  as  herein  set  forth.  Any  fact  necessarily 
found  by  the  court  in  finally  determining  a  rule,  shall  also  be  taken 
as  true  in  all  subsequent  proceedings  in  the  cause,  without  the  ne- 
cessity for  proof  thereof,  unless  either  party,  by  writing  filed  and 
served  at  least  ten  days  prior  to  the  time  fixed  for  trial,  requires 
that  it  be  submitted  to  the  jury."""! 

116.  Service  of  notices,  petitions,  etc. 

"All  notices,  petitions  and  rules  shall  be  served  upon  counsel 
for  the  parties  interested,  or  upon  the  parties  themselves,  in  the 
manner  bills  in  equity  are  served,  or  upon  the  owner  by  leaving 
a  copy  with  the  party  in  possession  of  the  real  estate,  or,  in  de- 
fault of  service  in  any  of  the  methods  stated,  then  in  such  man- 
ner as  the  court  shall  direct."*^^ 

117.  Security  that  may  be  required. 

"Whenever  security  is  required  to  be  given,  in  accordance  with 
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the  provisions  of  this  act,  it  may  be  approved  by  the  prothonotary, 
subject  to  an  appeal  to  the  court  as  in  other  cases.  If  thereafter 
the  security  be  found  to  be  insufficient,  new  security  may  be  re- 
quired within  a  given  time ;  in  default  of  the  entry  of  which,  the 
cause  may  proceed  with  the  same  effect  as  if  none  had  been  given, 
the  sureties,  however,  remaining  liable.  By  agreement  of  the 
parties,  or  upon  approval  by  the  court,  after  notice,  new  security 
may  be  entered  in  lieu  of  that  originally  taken,  and  an  exonerator 
entered  on  the  first  bond ;  or  the  security  given  may  be  limited  to 
a  particular  property,  if  clear  of  incumbrances,  and  if  also  the 
security  be  entered  as  a  lien  upon  said  property."®^^ 

iiS.    Satisfaction  of  claim  by  use. 

"In  cases  where  there  is  a  use-plaintiff,  if  the  claim  shall  be 
paid,  or  otherwise  satisfied  or  discharged,  at  any  time  before  or 
after  filing,  it  shall  be  the  duty  of  the  use-plaintiff  or  his  legal 
representatives,  at  the  request  of  the  owner  or  of  any  other  person 
interested,  by  a  statement  in  writing  showing  how  the  claim  was 
paid,  satisfied  or  discharged,  and  on  the  payment  of  costs  if  any 
be  due,  to  enter  satisfaction  on  the  record  of  such  claim.  In  such 
cases,  a  refusal  to  satisfy  the  claim  for  a  period  of  sixty  days 
after  notice  to  do  so,  served  upon  the  use-plaintiff  or  his  agent 
or  attorney,  shall  subject  such  use-plaintiff  to  a  suit,  as  for  pen- 
alty, at  the  hands  of  the  party  aggrieved,  in  such  sum  as  the  jury 
shall  determine  to  be  just,  but  not  exceeding  the  amount  of  the 
claim."'" 

119.    Appeals. 

"From  any  definitive  judgment,  order  or  decree,  entered  by  the 
court  of  common  pleas  under  any  of  the  provisions  of  this  act,  or 
from  the  refusal  to  open  a  judgment  entered  by  default,  an  ap- 
peal may  be  taken  by  the  party  aggrieved  to  the  supreme  or  su- 
perior court,  as  in  other  cases. ""^^  No  appeal  will  lie  from  an 
order  permitting  an  amendment,  nor  from  the  dismissal  of  a  mo- 
tion for  judgment  on  the  whole  record. °-®  In  construing  this 
section  Justice  Brown  said :  "In  different  sections  of  the  act  the 
courts  of  common  pleas  are  authorized  to  enter  definitive  judg- 


923  Act  1901,  §38,  3  Purd.  §46,  p.  2645. 

924  Ibid.,  §39.  3  Purd.  47- 

925  Act  1901,  §40,  3  Purd.  §48,  p.  2646. 

926  Act  1901,  §19,  3  Purd-  §38.  p.  2643. 
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ments,  orders  or  decrees,  and  from  them  an  appeal  lies  under 
this  section.  In  this  case  the  court  withheld  its  judgment.  It  did 
nothing.  It  entered  no  judgment,  nor  did  it  make  an  order  or 
decree  that  could  be  enforced  against  either  of  the  parties  to  the 
proceeding  after  the  motion  was  dismissed  the  record  stood  just 
as  it  was  before  the  motion  was  made.  With  a  replication  filed 
to  an  affidavit  of  defense,  a  defendant  may  move  for  judgment 
on  the  whole  record,  and  if,  from  an  inspection  of  the  same,  it  is 
clear  what  the  judgment  ought  to  be,  the  court  may  enter  it,  but 
even  in  such  a  case,  there  is  no  requirement,  in  the  act  that  it 
must  be  entered."'^' 

130.    Execution. 

Execution  upon  any  judgment  recovered  upon  any  such  claim, 
except  where  the  property  named  is  essential  to  the  business  of  a 
quasi  public  corporation,  shall  be  by  writ  of  levari  facias,  in  the 
following  form  :'^^ 

The  Commonwealth  of  Pennsylvania: 

To  the  Sheriff  of County,  Greeting: 

Whereas,  A.  B.,  claimant,  on  the  day  of  — > Anno 

Domini,  i ,  recovered  judgment  in  the  sum  of dollars, 

with  interest  from  the —  day  of Anno  Domini  i , 

and  the  cost  amounting  to dollars,  in  our  court  of  common 

pleas  of  said  county,  of ,  Term ,  No.  ■ ,  M.  L.  D. 

against  C.  D.  and  E.  F.,  that  the  following  described  property  in 
your  bailiwick  be  sold  to  satisfy  the  same,  viz : 

(Here  describe  the  property  in  full.) 

Now,  this  is  to  command  you  that  you  expose  the  said  property 
to  sale  by  public  vendue  and  outcry,  after  due  advertisement  ac- 
cording to  law,  and  that  return  of  said  sale,  with  the  moneys  real- 
ized thereby  and  this  writ,  you  make  to  our  said  court  on  the 
day  of — ,  Anno  Domini  i . 

Witness  the  Honorable  ,  president  judge  of  our  said 

court,  this day  of ,  Anno  Domini  i . 

927  Philadelphia  v.  Pemberton,  206  Pa.  73. 

928  Act  1901,  §28,  3  Purd.  §51,  p.  2646. 
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121.  Scire  facias  to  revive. 

The  judgment  upon  such  claim  may  be  revived  by  writ  of  scire 
facias  in  the  following  form: 

The  Commonwealth  oe  Pennsylvania,  to  C.  D.  and  E.  F., 
Greeting: 

Whereas,  A.  B.,  claimant,  on  the day  of A.  D. 

I ,  recovered  judgment  in  the  sum  of dollars  against 

you,  that  the  following  described  property  be  sold  to  satisfy  the 
same: 

(Here  describe  property  in  full.) 

And  Whereas,  We  have  been  given  to  understand  that  though 
judgment,  as  aforesaid,  was  rendered,  yet  the  amount  thereof  is 
still  due  and  unpaid,  and  remains  as  a  lien  against  said  property : 
Now,  you  are  hereby  notified  to  file  your  affidavit  of  defense  to 
A.  B.'s  claim  upon  said  judgment,  if  any  defense  you  have,  in 
the  office  of  the  prothonotary  of  our  said  court,  within  fifteen 
days  after  service  of  this  writ  upon  you.  If  no  affidavit  of  de- 
fense be  filed  within  that  time,  said  judgment  may  be  revived 
against  you  for  the  amount  set  forth,  with  interest  from  the  time 
of  its  recovery,  and  said  property  be  sold  to  recover  the  whole 
thereof. 

Witness  the  Honorable  ,  President  Judge  of  our  said 

court,  this day  of ■ — ,  A.  D.  i . 

(Seal.)  ,  Prothonotary.'^ 

122.  Amicable  revival. 

"The  parties  to  the  judgment  may  agree  upon  an  amicable 
scire  facias  to  revive,  or  to  an  amicable  judgment  of  revival, 
upon  such  terms  as  may  be  agreed  upon,  with  the  same  effect  as 
if  a  scire  facias  in  the  form  aforesaid  had  been  duly  issued,  served 
and  returned."''" 

123.  Service  of  scire  facias.    Practice. 

"Said  writ  of  scire  facias  to  revive  shall  be  served,  and  the 
proceedings  thereon  shall  be  conducted,  in  the  manner  hereinbe- 
fore provided  for  the  original  scire  facias  sur  claim,  unless  per- 
sonal service  was  made  upon  all  the  defendants  in  the  original 


929  Ibid.,  §21,  3  Purd.  §60,  p.  2649. 

930  Ibid.,  3  Purd.  §61,  p.  2649. 
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proceeding ;  in  which  event,  two  returns  of  nihil  habet  to  the  writs 
to  revive  shall  be  equivalent  to  personal  service  upon  the  de- 
fendants."»" 

"The  practice  and  procedure  following  said  scire  facias  to  re- 
vive, so  far  as  applicable,  shall  be  the  same  as  in  the  case  of  the 
original  scire  facias  to  collect  the  claim.""^- 

124.  Judgment  for  Plaintiff. 

"All  judgment  for  the  plaintiff,  whether  on  the  original  scire 
facias  or  any  scire  facias  to  revive,  shall  be  de  terris  only,  and 
shall  be  recovered  out  of  the  property  bound  by  the  lien,  and  not 
otherwise;  but  the  costs,  whether  as  against  the  plaintiff,  or  the 
defendant  actually  defending  against  the  claim,  may  be  recovered 
by  execution  as  in  personal  actions. "^^^ 

125.  Judicial  sales. 

"The  lien  of  a  tax  or  municipal  claim  shall  not  be  divested,  by 
any  judicial  sale  of  the  property  liened,  as  respects  so  much 
thereof  as  the  proceeds  of  such  sale  may  be  insufficient  to  dis- 
charge; nor  shall  a  judicial  sale  of  the  property  liened,  under  a 
judgment  obtained  on  a  tax  or  municipal  claim,  discharge  the 
lien  of  any  other  tax  or  municipal  claim  than  that  upon  which 
sale  is  had,  except  to  the  extent  that  the  proceeds  realized  are 
sufficient  for  its  payment,  after  paying  the  costs  and  expenses  of 
the  sale  and  of  the  writ  upon  which  it  was  made,  and  any  other 
prior  tax  or  municipal  claims  to  which  the  fund  may  first  be  ap- 
plicable.""" 

If,  however,  the  claim  is  not  paid  at  the  end  of  five  years,  the 
act  of  1907  provides  that  on  petition  to  the  court  the  property 
may  be  ordered  to  be  sold  clear  of  all  claims,  liens  and  charges 
"at  a  minimum  bid  sufficient  to  pay  all  tax  claims  in  full."'^^  If 
no  other  person  is  willing  to  bid  a  sum  sufficient  to  pay  all  tax 
claims  in  full,  the  property  shall  be  knocked  down  to  and  title 
made  to  the  treasurer  of  the  county  for  the  benefit  of  the  various 
tax  claimants  in  the  order  of  priority  set  forth  in  the  next  sec- 
tion.»^« 

931  Act  1901,  §22,  3  Purd.  §62,  p.  2650. 

Q3a  Ibid.,  §23,  3  Purd.  63. 

933  Ibid.,  §24,  3  Purd.  64. 

934  Act  May  28,  1907,  §1,  P.  L.  281,  5  Purd.  §12,  p.  5687. 

935  Act  May  28,  1907,  §1,  P.  L.  281,  5  Purd.  §13,  p.  5687. 

936  Ibid.,  S  Purd.  §14,  p.  5687. 
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ia6.    Priority  in  payment  of  proceeds. 

"On  any  such  sale  being  made,  all  tax  claims  shall  be  paid  out 
of  the  proceeds  thereof ;  first  the  oldest  tax  having  priority ;  and 
municipal  claims  shall  be  paid  next,  the  oldest  in  point  of  lien 
having  priority.  Mortgages,  ground  rents  and  other  charges  on, 
or  estates  in,  the  property,  which  were  recorded,  or  created 
where  recording  is  not  required,  before  any  tax  other  than  for 
the  current  year  accrue,  or  before  the  actual  doing  of  the  work 
in  front  of  or  upon  the  particular  property  for  which  the  munici- 
pal claim  is  filed,  shall  not  be  disturbed  by  such  sale  unless  a 
prior  lien  is  also  discharged  thereby."'^' 

127.    Scire  facias  to  collect  taxes  on  seated  and  unseated  lands. 

The  use  of  scire  facias  for  the  collection  of  taxes  on  seated 
and  unseated  lands  requires  further  consideration.  It  was  the 
intent  of  the  act  of  1901,  as  we  have  learned,  to  furnish  a  com- 
plete and  exclusive  system  for  the  collection  of  tax  and  municipal 
claims,  and  a  large  number  of  general  and  local  acts  for  their 
collection  were  expressly  repealed.  An  amendment  was  soon  dis- 
covered to  be  necessary  declaring  that  the  act  "shall  not  apply  to 
taxes  assessed  upon  unseated  land."^^^*  But  the  act  was  held  to 
apply  to  seated  land,  and  the  proceedings  therefore  to  collect  a 
tax  under  the  act  of  1844  were  declared  to  be  invalid  as  the  law 
was  no  longer  in  force."'""  The  act  of  1901,  however  not  only 
repealed  specifically  all  laws  taxing  seated  lands  but  made  no  pro- 
vision for  taxing  them  hence  they  could  not  be  taken  and  sold 
for  taxes.  Yet  as  the  state  manifestly  did  not  intend  to  relieve 
them  from  taxation,  the  supreme  court  has  recently  held  that  the 
former  laws  for  taxing  them  are  still  in  force. "^'"^ 

The  first  question  then  to  answer  is,  what  is  seated  and  what  is 
unseated  land?  The  former  is  land  containing  permanent  im- 
provements thereon,  thereby  indicating  personal  responsibility 
for  its  taxes."-''^''  If  there  are  no  improvements,  then  it  falls 
within  the  other  category.*'^'    The  question  is  one  of  fact  and 

937    Act  May  28,  1907,  §1,  P.  L.  281,  5  Purd.  §12,  p.  5687. 
937a    Act  March  26,  1903,  P.  L.  63,  4  Purd.  §274,  p.  4665. 
937b    Day  V.  Swanson,  236  Pa.  493. 
937c    Long  V.  Phillips,  241  Pa.  346. 

937d    Stoetzel  v.  Jackson,  105  Pa.  562;    Roscnburger  v.  Schull,  7  W. 
390;  Everhart  v.  Dolph,  133  Pa.  628. 
937e    Ibid. 
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not  of  intention  or  title.""*  "A  tract  ceases  to  be  unseated  as 
soon  as  it  is  actually  occupied  with  a  view  to  permanent  residence, 
of  which  an  entry  for  the  purpose  of  clearing  land  would  be 
good  evidence."'^'8  The  quantity  improved  is  immaterial,  if  it 
be  sufficient  to  show  an  intention  to  seat^^''*  An  entry  on  an  un- 
seated tract  of  land  by  any  one,  whether  as  an  intruder  or  under 
the  title  of  the  owner,  whether  for  the  purpose  of  residence  or 
cultivation,  transforms  the  tract  into  seated  land.°^''  Residence 
or  cultivation  begins  the  moment  of  entry."^J 

Prior  to  1844  taxes  due  for  seated  lands  were  not  a  lien  on  real 
estate,  but  only  a  personal  charge  against  the  owner  or  occu- 
pant."'"'  If  the  taxes  were  not  paid  the  collector  their  payment 
was  enforced  by  the  seizure  and  sale  of  the  personal  property  of 
the  owner,  tenant  or  occupant  of  the  land,  and  if  no  such  prop- 
erty could  be  found  then  by  arrest  and  imprisonment  of  the  per- 
son assessed.  After  the  expiration  of  the  collector's  warrant, 
the  only  remedy  was  by  action  at  law.  In  no  case  could  the  land 
be  taken;  the  purchaser  at  judicial  sale  bought  it  free  from  the 
charge  of  taxes. "^'^  "If.  the  legislature  intended  to  create  a  lien 
they  would  have  provided  some  means  of  enforcing  it,  and  the 
inference  from  the  want  of  such  a  provision  is  irresistable.''^^'" 

Prior  to  1901  there  was  no  general  statute  making  them  a  lien, 
and  they  were  a  lien  only  when  so  declared  by  local  or  -special 
statute."^'"  The  act  of  1844^^^°  providing  for  the  sale  of  seated 
lands  for  taxes  gave  rise  to  a  modified  form  of  lien  of  general 
taxes.  It  declares  that  "all  real . . .  estate  on  which  personal  prop- 
erty cannot  be  found  sufficient  to  pay  the  taxes  assessed  thereon 

937f    Stoetzel  v.  Jackson,  105  Pa.  562;  Berkel  v.  Rhoad,  11  North.  37. 
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and  where  the  owner  or  owners  thereof  neglect  to  pay  said  taxes, 
the  collectors  of  the  township  in  which  said  lands  lie,  shall  re- 
turn the  same  to  the  commissioners . . .  ;  and  the  said  lands  shall 
be  sold  as  unseated  lands  are  now  sold  in  satisfaction  of  the 
taxes  due  by  said  owner  or  owners."  By  the  subsequent  acts  of 
1850°^^?  and  i879^^^i  the  legislature  has  provided  for  notice  of 
their  sale  and  redemption.  Since  this  legislation,  "if  payment  is 
not  obtained  from  the  owner  the  taxes  are  returned  as  unpaid 
and  charged  against  the  property  on  which  they  are  assessed. 
They  become  a  lien  and  bind  the  land  against  which  they  are  re- 
turned, and  a  sale  of  the  land  so  bound  passes  title  to  the  vendee 
in  precisely  the  same  manner  that  a  sale  in  foreclosure  of  any 
other  lien  does."^"-- 

Since  1804,°^'^  and  perhaps  earlier,  a  different  rule  has  applied 
to  unseated  lands.  The  taxes  have  been  a  lien  on  the  land  who- 
ever might  be  the  owner.'^''  The  statutes,  however,  do  not  make 
use  of  that  term,  and  the  authority  to  sell  the  lands  is  the  express 
mandate  of  the  statute.*^^" 
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V.    Scire  Facias  on  a  Recognizance  of  Bail. 

is8.    Recognizance,  deiinition  of. 

A  recognizance  is  an  obligation  of  record,  with  condition  to  do 
some  particular  act,  which  a  man  enters  into  before  some  court 
of  record,  or  magistrate  duly  authorized."^*  It  is  not  essential 
to  the  nature  of  a  recognizance,  that  there  should  be  any  sureties 
to  it;  but  in  recognizances  of  bail  this  is  usually,  if  not  always,  re- 
quired. Recognizances  are  various  in  their  objects,  and  are  au- 
thorized either  by  the  common  law  or  by  statute  ;°^"  in  this  place, 
however,  we  have  to  do  with  only  a  single  species  of  recogni- 
zance— that  of  bail.  For  the  general  doctrines  of  bail,  the  reader 
is  referred  to  chapter  nine  of  the  first  volume  of  this  work."*" 
The  subject  of  the  present  section  is  the  mode  of  proceeding  upon 
forfeited  recognizances  of  bail,  against  the  sureties  thereto.  In 
this  state,  the  remedy  is  by  action  of  debt  on  the  recognizance,  or 
by  scire  facias;  of  these,  the  former  is,  perhaps,  the  most  fre- 
quent in  practice,  but  we  shall  here  discuss  the  latter  only,  in- 
serting, however,  where  tfiey  are  applicable,  decisions  made  upon 
points  which  have  arisen  in  actions  of  debt. 

129.    Special  bail. 

The  stipulation  of  special  bail  is,  that  the  defendant  shall,  if 
condemned,  satisfy  the  plaintiff  his  debt  and  costs,  or  surrender 
himself  to  prison ;  or  that  the  bail  will  do  so  for  him.  If  the  con- 
dition of  the  recognizance  be  not  complied  with,  it  is  forfeited, 
and  the  bail  are  liable  to  be  sued  thereon,  unless  discharged  in 
one  of  the  modes  hereafter  mentioned.  In  this  state,  since  the 
passage  of  the  act  of  1836,  authorizing  the  sheriff  to  take  a  bail 
bond  with  a  like  condition  as  a  recognizance  of  special  bail,  and 
that  of  1842,  abolishing  imprisonment  for  debt,  there  are  but  two 
cases,  in  which  a  recognizance  of  special  bail  can  be  taken  by  the 
prothonotary,  according  to  the  old  practice — in  the  first  place, 
where  the  sheriff  returns  to  a  capias  issued  in  an  action  of  tort, 
that  he  has  arrested  the  defendant  therein  named,  and  has  him 
in  custody;  and  secondly,  where  the  defendant's  bail,  in  a  like 
case,  surrenders  him  to  prison,  after  the  return  day  of  the  writ.**^ 

938  Tidd  1083. 

939  Tidd  1083. 

940  Part  III,  p.  14- 

941  Act  of  1836,  §19,  I  Purd.  §61,  p.  250. 
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Where  special  bail  is  taken  by  the  prothonotary,  a  short  minute 
thereof  is  taken  by  him  or  his  clerk,  which  may  afterwards  be 
drawn  up  in  form.^*^  But  a  recognizance  of  bail,  being  an  obli- 
gation of  record,  must  necessarily  be  taken  in  a  sum  certain ;  and 
this  is  the  limit  of  the  responsibility  of  the  sureties.^*^ 

The  manner  in  which  special  bail  may  be  fixed,  and  the  effect 
of  a  surrender,  have  already  been  considered.'**  Supposing,  then, 
a  ca.  sa.  to  have  been  duly  issued  and  returned,  and  no  surrender 
to  have  been  made,  it  is  the  right  of  the  plaintiff  to  proceed  against 
the  bail  by  writ  of  scire  facias.  The  writ  issue,  upon  a  proper 
praecipe,  from  the  court  in  which  the  original  action  was  brought, 
and  begins  by  stating  the  recognizance,  after  which  the  judgment 
is  set  forth,  prout^  patet  per  recordum.  It  then  states  that  the 
principal  has  not  paid  the  debt  or  damages  recovered,  nor  ren- 
dered himself  into  custody ;  and  concludes  by  requiring  the  sheriff 
to  make  known  to  the  bail,  that  they  be  before  the  court  on  the 
return  day,  to  show  if  they  have  or  know  of  anything  to  say  for 
themselves,  why  the  plaintiff  ought  not  to  have  execution  against 
them  for  the  debt  or  damages,  according  to  the  force,  form  and 
effect  of  the  recognizance,  if  it  shall  seem  expedient  for  them  so 
to  do;  and  further  to  do  and  receive  what  the  court  shall  con- 
sider of  them  in  that  behalf.'*"  If  the  defendant  show  no  suffi- 
cient cause,  or  the  defendant  do  not  surrender  himself,  the  plain- 
tiff may  have  judgment  against  the  bail,  as  in  other  actions,  and 
take  out  process  of  execution  against  them.'*" 

942  Moore  v.  McBride,  i  P.  &  W.  148.  See  this  case  for  a  short  min- 
ute of  a  recognizance  of  special  bail,  which  was  held  sufficient;  and  also 
for  the  form  used  in  the  English  courts. 

943  Fletcher  v.  Tichnor,  i  Phila.  527.  A  paper,  signed  by  two  persons, 
in  which  they  acknowledge  themselves  to  be  bound  to  the  plaintiff,  as  spe- 
cial bail  for  the  defendant,  not  taken  before  any  officer,  is  utterly  void. 
Nice  V.  Bowman,  6  W.  26.    And  see  Ayres  v.  Sweigart,  6  W.  191. 

944  See  Chap.  9,  Vol.  i,  p.  302. 

945  Tidd  1 100. 

946  3  Bl.  Com.  417.  The  obligation  of  the  bail  being  founded  on  con- 
tract, it  would  seem,  that  a  ca.  sa.  cannot  issue  on  the  judgment;  and  that 
the  bail  are  entitled  to  the  benefit  of  the  exemption  law,  though  the  action 
be  one  ex  delicto.  In  the  analogous  case,  of  a  judgment  for  costs  in 
favor  of  a  defendant,  in  an  action  of  trover,  it  was  held,  that  the  plaintiff 
could  claim  the  benefit  of  the  exemption  law.  Lane  v.  Baker,  2  Grant, 
424. 
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130.  Of  the  scire  facias. 

Says  Justice  Fell :"'  "The  act  of  1836"'"  prescribes  a  mode  of 
procedure  in  actions  on  bonds  and  gives  to  all  persons  who  have 
several  interests  the  right  to  join  in  the  suit  by  suggestion  of  the 
right  before  judgment  or  by  scire  facias  after  judgment  has  been 
entered  for  the  commonwealth.  The  remedy  provided  is  ex- 
clusive and  prohibitory  of  any  other.'*"  Since  only  one  action 
is  permitted  and  that  is  for  the  use  of  all  parties  interested  it 
follows  that  ordinarily  the  use-plaintiff  in  the  action  may  not  dis- 
continue it.  But  an  action  brought  on  an  administrator's  bond, 
where  there  has  been  no  default,  and  no  one  has  a  right  of  action, 
is  premature,  and  the  party  who  brought  the  action  and  in  whose 
way  it  stands  should  be  permitted  to  correct  the  error  by  discon- 
tinuing and  commencing  de  novo."^"  The  better  practice  in  such 
a  case  is  to  obtain  leave  of  court  to  discontinue." 

An  afl5davit  of  defense  may  be  filed  to  a  sci.  fa.  on  a  recogni- 
zance,°°^  and  a  court  may  adopt  a  rule  requiring  an  affidavit  to 
be  filed  in  such  a  case.*°^ 

131.  Pleadings. 

The  bail  may  plead  nul  tiel  record,  which,  in  this  state,  only 
puts  in  issue  the  recognizance;  a  variance  between  the  recital  of 
the  original  action  and  the  record,  should  be  specially  pleaded."^^ 
-And  he  may  also  plead  specially  that  another  person  of  the  same 
name  and  description  became  bail,  and  traverse  that  he  is  the 
person  named  in  the  bail  piece — this  does  not  contradict  the 
record  ;°'*  he  may  also  plead  payment  by,  or  a  release  to,  the 
principal  or  bail;  or  that  the  principal  surrendered  himself,  or 
was  rendered  by  the  bail,  before  the  return  of  the  ca.  sa.°°^  But 
the  bail  cannot  plead  the  principal's  discharge  in  bankruptcy;  he 

947  Commonwealth  v.  Magee,  224  Pa.  166,  167. 

948  Act  June  14,  P.  L.  638,  i   Purd.  §§13-17,  P-  471- 

949  Commonwealth  v.  Cope,  45  Pa.  161. 

950  Commonwealth  v.  Magee,  220  Pa.  201. 

951  AUesio  v.  Blesh,  148  Pa.  365. 

952  Commonwealth  v.  Hart,  S  Dist.  109.     See  Commonwealth  v.  Tay- 
lor, I  Chester  263 ;  Commonwealth  v.  Becker,  i  Wood.  297. 

953  Cooper  v.  Gray,  10  W.  440.    See  this  case,  as  to  what  is  not  a  ma- 
terial variance. 

954  Renoard  v.  Noble,  2  Johns.  Cas.  293.     See  Suer  v.  Beerback,  3 
Keb.  771. 

955  2  Saund.  72  t 
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can  only  take  advantage  of  it,  by  a  motion  to  enter  an  exoneretur 
on  the  bail  piece.""" 

The  bail  must  plead  the  fact  that  no  ca.  sa.  had  issued  against 
the  principal  f"  but  if  evidence  be  given,  without  such  plea,  and 
without  objection,  and  the  court  err  in  their  opinion  upon  the  ef- 
fect of  such  evidence,  the  judgment  will  be  reversed."^'  If  the 
writ  actually  issued  be  void,  it  is  as  none;"'^  but  if  the  writ  be 
merely  irregular,  as,  if  it  was  sued  out  after  a  year,  without  a 
scire  facias,^*"  or  made  returnable  on  a  day  out  of  term,*'^  the 
bail  cannot  take  advantage  of  this  irregularity  by  pleading.  The 
practice  of  the  court,  however,  is  pleadable,  where  the  merits 
of  the  case  depend  upon  it  f^^  as,  if  the  principal  die,  or  be  sur- 
rendered before  the  return  of  the  ca.  sa.,  this  will  operate  in  ex- 
cuse of  performance,  and  the  bail  may  plead  it  in  their  dis- 
charge.""' But  it  is  not  a  good  plea,  that  the  principal  died  be- 
fore the  issuing,^"*  or  after  the  return  of  the  ca.  sa  f^  for  though 
a  plea  that  the  principal  died  before  the  writ  issued,  be  con- 
clusive, if  found  for  the  defendant,  yet,  it  is  not  so,  if  found  for 
the  plaintiff,  inasmuch  as  the  principal  might  still  have  died  after 
the  issuing  and  before  the  return  of  the  writ:  and  where  the 

956  Donnelly  v.  Dunn,  2  Bos.  &  Pul.  45.  In  Hayton  v.  Wilkinson,  1 
Hall  L.  J.  261,  the  circuit  court  of  the  United  States  for  the  district  of 
Maryland  held,  that  the  proper  mode  of  bringing  before  the  court,  tht 
defendant's  discharge  under  a  state  insolvent  law,  as  aginst  a  foreign 
creditor,  was  by  plea.  And  it  is  said,  he  may  plead  a  discharge  of  the 
principal  from  arrest,  by  a  court  of  competent  authority,  though  such  dis- 
charge be  erroneous.    Lopeman  v.  Henderson,  4  Pa.  232. 

957  Cockran  v.  Drake,  3  Harrison  9 ;  Dudlow  v.  Watchorn,  16  East  39 ; 
Thackray  v.  Harris,  i  B.  &  Aid.  212. 

958  Brotherline  v.  Malloy,  8  W.  132. 

959  Cholmley  v.  Veal,  6  Mod.  304. 

960  Gillespie  v.  White,  16  Johns.  117. 

961  Campbell  v.  Gumming,  3  Burr.  1187. 

962  Dudlow  V.  Watchorn,  16  East  39;  Gillespie  v.  White,  16  Johns. 
120. 

963  2  Saund.  72  t;  12  Mod.  601.  The  defendant  ought  to  show  in  his 
plea,  when  the  principal  died.  WiUiams  v.  Vaughan,  Cro.  Jac.  97.  See 
ID  Mod.  267.  The  death  of  the  principal,  after  the  bail  have  become 
fixed,  is  no  defense.  Gauntley  v.  Wheeler,  4  Lans.  491.  The  death  of  the 
principal,  before  the  recognizance  was  forfeited,  must  be  pleaded.  State 
v.  Crane,  2  Harrison  191. 

964  10  Mod.  267,  304. 

965  Glyn  V.  Yates,  i  Str.  511;  12  Mod.  112,  236;  2  Taunt.  246. 
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principal  dies  after  the  return  of  the  ca.  sa,  although  before  the 
return  is  actually  filed,  it  will  not  discharge  the  bail;  for  upon 
the  return  of  non  est  inventus,  their  recognizance  is  in  strictness 
forfeited ;  and  though  a  render  afterwards,  and  before  the  return 
of  the  scire  facias,  is  allowed,  yet  that  is  merely  ex  gratia,  and 
not  ex  debito  justitioe,  and,  therefore,  cannot  be  pleaded.°^^  To  a 
plea  of  the  death  of  the  principal,  before  the  return  of  the  ca.  sa., 
the  plaintiff,  in  his  replication,  must  set  forth  the  writ,  and  that 
the  principal  was  alive  at  the  return  of  it  f^''  and  such  replication 
must  conclude  with  a  verification. 

132.  Judgment. 

The  judgment  for  the  plaintiff  is  for  the  amount  or  the  original 
judgment,  but  no  damages  are  allowed  in  this  action  f^^  the  judg- 
ment upon  the  scire  facias  is,  that  the  plaintiff  have  execution 
against  the  bail,  of  the  judgment  against  the  principal,  and  con- 
sequently, damages  arising  after  the  judgment  cannot  be  in- 
cluded.^'"'  The  bail  are  only  liable  to  the  costs  of  suit,  by  the 
statute  8  &  9  W.  III.,  c.  11,  §3,  and  daitiages  by  reason  of  the  de- 
lay of  execution  are  not  costs  in  the  cause  f"  and  for  this  reason, 
it  is  more  advisable  to  proceed  against  the  bail  by  action  of  debt, 
in  which  damages  are  recoverable.  The  bail  is  entitled  to  the 
statutory  stay  of  execution  upon  the  judgment;  the  process  is  a 
writ  founded  on  a  contract;  and  the  judgment  is  attended  with 
all  the  incidents  of  one  founded  on  an  original  undertaking;  the 
bail,  by  his  contract,  expressly  waives  none  of  them,  and  there  is 
no  reason  to  suppose  he  does  so  by  implication.*'^  By  the  same 
course  of  reasoning,  he  is  exempted  from  execution  against  the 
person ;  and  is  entitled  to  the  benefit  of  the  exemption  law.°'^ 

133.  Bail  on  appeal. 

The  act  of  1845  prescribes,  that  the  bail  in  cases  of  appeal 
from  the  judgments  of  justices  of  the  peace,  and  from  awards  of 

966  2  Saund.  72  t;  Olcott  v.  Lilly,  4  Johns.  407. 

967  Carth.  4. 

968  Knox  V.  Costello,  3  Burr.  1791 ;  2  Saund.  72  w. 

969  Anon.,  2  Hayw.  378. 

970  Fanshaw  v.  Morrison,  i  Salk.  208.    And  see  Constable  v.  Golden, 
2  Johns.  480. 

971  Wolfe  V.  Nesbit,  4  W.  &  S.  313. 

972  See  Lane  v.  Baker,  2  Grant  424. 
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arbitrator,  shall  be  bail  absolute,  in  double  the  probable  amount 
of  costs  accrued  and  likely  to  accrue,  with  one  or  more  sufficient 
sureties,  conditioned  for  the  payment  of  all  costs  accrued,  or  that 
may  be  legally  recovered,  against  the  appellants.*'*  In  suits  for 
wages,  the  appellant  is  required  to  give  bail  absolute,  conditioned 
for  the  payment  of  the  debt,  interest  and  costs,  in  case  of  a  recov- 
ery ;°'*  so,  a  corporation,  on  appealing  from  the  judgment  of  a 
justice,  must  give  bail  for  the  payment  of  the  debt,  interest  and 
costs  ;°^^  but  on  appeal  from  an  award,  a  corporation  is  only  re- 
quired to  give  security  for  costs. "''  Executors,  administrators*^' 
and  guardians*'*  are  not  required  to  give  bail,  on  appeal  from  the 
judgment  of  a  justice;  and  the  act  of  1836  extends  the  privilege 
of  appealing  from  an  award  of  arbitrators,  without  bail,  to  all 
natural  persons  suing  or  sued  in  a  representative  character,  and 
to  minors;*'*  so  also,  municipal  corporations  are  not  required  to 
give  bail  on  appeal.**"  But  since  the  abolition  of  special  bail,  a 
female  must  give  security  on  an  appeal,  in  the  same  form  as  any 
other  defendant.**^  The  recognizance  must  be  taken  by  the  jus- 
tice who  rendered  the  judgment.**^ 

In  an  action  on  a  recognizance  for  an  appeal  from  a  justice's 
judgment  for  possession  for  nonpayment  of  rent,  the  recognizor 
may  set  up  a  defense  that  the  landlord  failed  to  maintain  his 
covenant  to  keep  his  premises  in  repair.***  Moreover  an  action 
on  a  recognizance  for  costs  on  an  appeal  from  a  justice  is  not 
barred  if  not  brought  within  six  years  after  final  judgment  for 

973  Act  20  March,  1845,  P.  L.  188,  2  Purd.  §105,  p.  2125. 

974  Act  9  April,  1872,  §s,  P.  L.  48,  4  Purd.  §4,  p.  5036.  See  Vol.  2, 
§166,  p.  1251.  And  this  must  appear  on  the  face  of  the  record.  Delaware 
and  Hudson  Canal  Co.  v.  Loftus,  71  Pa.  418. 

975  Act  IS  March,  1847,  P-  L.  361,  2  Purd.  §106,  p.  2126.  Germantown 
and  Perkiomen  Turnpike  Co.  v.  Nablee,  g  S.  &  R.  227. 

976  Act  25  April,  1850,  §12,  P.  L.  571,  i  Purd.  §175,  p.  822.  Erie  and 
Allegheny  Railroad  Co.  v.  Atlantic  and  Great  Western  Railway  Co.,  3 
Pitts.  232. 

977  Act  20  March,  1810,  §4,  5  Sm.  L.  163,  2  Purd.  §64,  p.  2109. 

978  Act  2^  March,  1833,  P.  L.  99>  2  Purd.  §104,  p.  2125. 

979  Act  16  June,  1838,  §31,  P.  L.  724,  i  Purd.  §37,  p.  353.  And  see 
Act  3  May,  1852,  P.  L.  S4i,  i  Purd.  §40,  p.  353. 

980  King  V.  Penn  District,  I  Phila.  402. 

981  Johnson  v.  Fackney,  l  Clark  501. 

982  Columbia  Fire  Ins.  Co.  v.  Sweigart,  9  Lane.  Bar  138. 

983  Brood  V.  Winsborough,  i  North.  330, 
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the  appellees."**     Such  a  recognizance  is  not  a  contract  within 
the  act  of  1713.*'^ 

134.  Form  of  recognizance. 

It  is  sufficient,  that  the  note  of  the  recognizance,  taken  by  a 
justice,  contain  the  substance  of  the  requirements  of  the  statute, 
from  which  a  formal  one  may  be  made  up;  as,  where  the  surety 
acknowledged  himself  "bound  as  absolute  bail,  in  the  sum  of 
twenty  dollars,  or  such  sum  as  may  be  necessary  to  pay  all  costs 
that  have  or  may  accrue  in  this  case,  in  prosecuting  this  ap- 
peal."°*®  The  recognizance  need  not  be  in  the  very  words  of  the 
statute,  so  that  it  comply  with  it  in  substance  ;°*^  thus,  a  recogni- 
zance in  a  sum  certain,  "on  condition  that  the  defendant  shall  ap- 
pear at  the,  next  court  of  common  pleas,  to  prosecute  his  appeal 
with  effect,"  is  sufficient,  under  the  statute ;  for  though  the  act  re- 
quires the  bail  to  be  bound  for  the  payment  of  the  costs,  yet, 
this  was  intended  to  fix,  not  the  form  of  the  recognizance,  but  the 
duty  of  the  bail.  A  short  recognizance  is  not  void,  for  not  set- 
ting out  the  terms  on  which  the  bail  shall  be  relieved  from  the 
penalty  of  the  recognizance  ;'*'  it  is  sufficient,  that  the  condition 
specify  the  measure  of  liability;*''  where  the  docket  entry  fairly 
shows  that  bail  for  an  appeal  was  entered,  in  a  fixed  sum,  "ac- 
cording to  act  of  assembly,"  it  is  a  sufficient  recognizance.''"  But 
unless  the  recognizance  show  on  its  face  whether  it  was  intended 
to  secure  an  appeal,  or  a  stay  of  execution,  it  cannot  be  sup- 
ported.'" 

135.  Issue  of  scire  facias  on  the  recognizance. 

If  the  appellee  recover  judgment  on  the  appeal,  a  scire  facias 
upon  the  recognizance  of  bail  must  be  issued  out  of  the  court  of 
common  pleas,  where  the  record  remains ;  by  the  filing  of  the  re- 
cognizance, it  becomes  a  record  of  that  court.  The  justice  has  no 
jurisdiction  to  issue  a  scire  facias  thereon,  after  judgment  on  the 

984  Ehret  v.  Lewis,  7  C.  C.  108. 

985  March  27,  i  Sm.  L.  76,  2  Purd.  §28,  p.  2282. 

986  Seidcnstriker  v.  Buffum,  14  Pa.  158. 

987  Witman  v.  Ely,  4  S.  &  R.  260. 

988  Murray  v.   Hazlett,  19  Pa.  3S6-8;  Ross  v.  Dysart,  24  Pa.  395; 
Rhey  v.  Baird,  51  Pa.  85. 

989  Hardy  v.  Watts,  22  Pa.  35. 

990  Harvey  v.  Beach,  38  Pa.  500. 

991  Meeker  v.  Brackney,  35  P^  276, 
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appeal  f^'^  but  if  the  appellant  neglect  to  file  his  appeal,  or  if  the 
same  be  dismissed,  the  writ  issues  from  the  justice's  court.  The 
bail  remains  liable,  though  the  appeal  be  dismissed,  because  not 
filed  in  time."^'  The  writ  must  recite  the  action,  and  show  the 
authority  of  the  justice  to  take  recognizance;'^*  and  must  al- 
lege some  fact  which  entitled  the  plaintiff  to  execution.'®^  It  must 
be  served  in  the  same  manner  as  a  summons;"'^  and  a  default 
may  be  taken  at  the  same  time,  and  in  the  same  manner,  as  in  a 
case  commenced  by  summons.'"' 

FORM    OP    PRECIPE   AND    STATEMENT. 

In  suits  on  bonds,  file  with  praecipe  your  statement — copy  of 
bond  and  averment  of  breach.  For  sci.  fa.,  it  is  only  necessary  to 
note  a  change  in  the  praecipe.  The  following  form  may  be  used : 
A.  B   "j 

V.        >  Court.    Term.    No. 
C.  D.  J 

To  the  prothonotary  of  the  court  of  common  pleas, 
county. 
Sir:    Issue  scire  facias  sur  recognizance  of  the  above-named 
C.  D.,  whereof  the  following  is  a  copy  (here  copy  the  recogni- 
zance in  suit.) 
After  the  copy  add: 

of  which  said  recognizance  the  plaintiff  avers  the  fol- 
lowing breach.  (You  then  follow  the  condition  of  the  recogni- 
zance, inserting  the  word  not,  as  that  the  said  did 
not  on  the  pay,  etc.,)  wherefore,  there  is  due  to 
the  plaintiff  as  per  following 

Statement. 

Amount  (recite  the  fact). 

Int.  from   (insert  date, 

but  do  not  calculate  amount). 

E.  F., 
Plaintiff's  Attorney. 
(Date.) 

992  Smith  V.  Wilds,  2  Bro.  190. 

993  Mair's  Estate,  34  L.  I.  20. 

994  Barr  v.  Hall,  3  W.  298. 

995  Williamson  v.  Mitchell,  I  P.  &  W.  9. 

996  Buchanan  v.  Specht,  i  Phila.  253. 

997  Act  13  June,  1836,  §36,  P.  I,.  579,  i  Purd.  §44,  p.  245. 
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Indorse  this: 
A.  B    >| 

V.        W  Court.    Term.    No. 
C.  D.  J 

Praecipe  for  sci.  fa.  or     Praecipe  for  summons. 

Copy  of  recognizance  Copy  of  bond 

sued  upon  and  statement.  sued  upon  and  statement. 

E.F., 
Plaintiff's  Attorney. 
(Date.) 

136.    Pleadings. 

The  most  common  pleas  are  payment,  with  notice  of  special 
matter,  and  nul  tiel  record.  The  latter  plea  is  that  by  which  objec- 
tion is  made  to  the  want  of  correspondence  between  the  writ  and 
the  recognizance ;  but  where  the  recognizance  is  defective  in  form, 
it  is  not  always  safe  to  rely  on  this  plea ;  for  our  courts,  in  con- 
sideration of  the  prevalent  ignorance  of  legal  forms  among  jus- 
tices of  the  peace,  and  of  the  injustice  that  would  be  done  to 
suitors,  if  their  records  were  construed  strictly,  have  frequently 
held  these  recognizances  sufficient,  although  they  might  not  be 
framed  in  strict  accordance  with  the  words  of  the  act.^"'  Where 
the  transcript,  from  a  justice  of  the  peace,  of  a  record,  professing 
to  have  been  that  of  a  scire  facias  on  a  recognizance  for  stay  of 
execution,  does  not  show  that  the  recognizance  filed  with  it  was 
ever  before  the  magistrate,  or  was  the  subject  of  the  action  in 
which  the  appeal  was  taken,  it  is  fatal,  on  a  plea  of  nul  tiel  rec- 
Qf(j  999  Where,  after  an  award,  the  court,  on  appeal  by  the  de- 
fendant, permitted  the  plaintiff  to  add  other  plaintiffs,  and  a  scire 
facias  was  sued  out  on  the  recognizance  of  bail  given  by  the  de- 
fendant, reciting  a  suit  in  the  names  of  the  additional  plaintiffs, 
as  well  as  of  the  original  plaintiff,  this  was  held  to  be  fatal,  on  a 
plea  of  nul  tiel  record.^  The  issue  on  the  plea  of  nul  tiel  record 
is  to  be  tried  by  inspection  of  the  transcript  and  recognizance  on 
file,  and  not  by  the  justice's  docket;^  and  as  the  filing  of  the 

998  Ingham  v.  Tracy,  5  W.  533.     See  opinion  of  Gibson,  C.  J.,  and 
cases  therein  cited. 

999  Kirk  V.  Aechternacht,  I  Phila.  426. 

1  Fullerton  v.  Campbell,  25  Pa.  345. 

2  Bell  V.  Murphy,  6  W.  &  S.  SO- 
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transcript  of  the  recognizance  makes  it  a  record  of  the  common 
pleas,  the  issue  is  triable  by  the  record,  not  by  a  jury.*  The  de- 
fendant cannot  under  the  plea  of  payment,  take  advantage  of  any 
want  of  form  or  substance  in  the  recognizance  given  in  evidence 
to  support  the  writ,  which  recited  one  in  due  and  proper  form.* 

Where  a  sci.  fa.  was  issued  on  a  recognizance  of  bail  for  stay 
of  execution  on  a  judgment  recovered  in  the  common  pleas  and 
to  which  the  defendant  pleaded  nul  tiel  record,  and  the  plaintiff 
subsequently  filed  a  statement  declaring  on  a  recognizance  to  se- 
cure compliance  with  an  order  of  the  quarter  sessions  for  mainte- 
nance in  a  desertion  proceeding,  the  plea  to  the  sci.  fa.  could  not 
be  carried  forward  and  made  to  apply  to  the  statement.' 

137.    Obligation  of  bail  on  appeal. 

By  the  recognizance  of  bail  on  appeal  already  noticed,'  the 
appellant  becomes  bound  with  sufficient  surety,'  in  double  the 
sum  adjudged  to  be  recovered  by  the  former  judgment,  to  prose- 
cute the  appeal  with  effect ;  also,  to  pay  and  satisfy,  if  such  judg- 
ment shall  be  affirmed,  the  debt  or  damages  and  costs,  and  all 
costs  to  be  awarded  for  the  delay  of  execution.  If,  therefore, 
the  appeal  be  nonprossed  or  discontinued,  or  the  judgment  af- 
firmed, the  appellee  may  proceed  against  the  bail,  severally,  or 
jointly  with  the  principal,  upon  the  recognizance,  by  action  of 
debt  or  scire  facias,  at  his  election.  But  the  bail  in  error  are 
not  liable  upon  their  recognizance,  if  the  appeal  be  nonprossed, 
under  the  rule  of  court,  for  their  failure  to  justify,  this  not  being 
the  nonpros,  contemplated  by  the  act  of  1836.*  The  recognizance 
is,  however,  forfeited,  if  the  appellant  nonpros,  the  writ,  by  agree- 
ment with  the  other  party,  provided  there  be  no  fraud  or  col- 
lusion ;  such  fraud  cannot  be  given  in  evidence  under  the  plea  of 
nul  tiel  record,  or  payment,  but  ought  to  be  specially  pleaded.' 
As  nothing  short  of  a  release  or  satisfaction  of  the  judgment  will 

3  Oliver  V.  Foster,  3  Clark  388. 

4  Abbott  V.  Lyon,  4  W.  &  S.  38. 

5  Commonwealth  v.  GrifBths,  2  Lack.  Jur.  227. 

6  Chap.  27,  §41,  Vol.  2,  p.  1 155. 

7  The  statute  of  3  Jac.  I.,  c.  8,  made  perpetual  by  3  Car.  I.,  c.  4,  §4,  re- 
quires two  sureties  on  writs  of  error.  See  Rheem  v.  Nangatuck  Wheel 
Co.,  33  Pa.  3S8;  Henry  v.  Boyle,  i  Miles  386. 

8  Tilden  v.  Worrell,  30  Pa.  273;  s.  c.  14  L.  I.  132. 

9  Share  v.  Hunt,  9  §.  &  R.  404. 
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excuse  the  bail,  there  is  no  necessity  for  the  previous  issuing  of 
an  execution  against  the  original  debtor.^" 

In  an  action  on  a  recognizance  of  bail  in  error,  the  defense  in 
the  original  suit  cannot  be  set  up.^"*  Nor  is  the  judgment  en- 
tered for  the  penalty,  but  for  the  debt  and  costs.  Such  recogni- 
zances are  not  within  the  affidavit  of  defense  law;  to  entitle 
the  plaintiff  to  judgment  he  must  set  forth  the  amount  of  the 
debt,  damages  and  costs.^"'' 

Although,  in  some  respects,  this  process  is  considered  as  a  new 
action,  yet  it  is  a  judicial  writ,  founded  on  a  judgment  or  recogni- 
zance; the  condition  is  incorporated  with  the  recognizance,  and 
not  by  way  of  defeasance ;  they  form  but  one  record,  and  must, 
therefore,  be  stated  in  the  scire  facias,  which  must  also  state  the 
affirmance  of  the  judgment,  to  show  that  the  bail  have  become 
liable. ^^  From  its  form,  and  the  nature  of  the  proceeding  upon 
it,  this  writ  must  be  brought  in  that  court  where  the  record  re- 
mains ;  for,  after  stating  the  proceedings  in  the  suit  on  which  the 
bail  became  liable,  it  always  contains  the  averment,  "as  by  the  said 
record,  and  proceeding  therein,  remaining  in  our  said  court,  mani- 
festly appears  '"^^  and,  therefore,  the  recognizance  must  be  sued 
out  in  the  court  of  common  pleas  in  which  the  action  was  origi- 
nally instituted,  and  to  which  the  record  is  directed,  by  the  act  of 
1836,  to  be  remitted,  on  affirmance  of  the  judgment.  And  it  is 
no  defense  to  a  scire  facias  on  the  recognizance,  that  the  defend- 
ant in  the  original  suit  had  died  between  verdict  and  judgment, 
and  that  such  death  was  not  known  until  after  the  writ  of  error 
issued  in  which  this  recognizance  was  taken. ^* 

If  an  appeal  from  a  judgment  of  a  justice  of  the  peace  is  sub- 
mitted to  arbitrators  and  affirmed  on  their  award,  and  subse- 
quently a  scire  facias  is  issued  to  the  same  term  and  number 
against  the  sureties  on  the  appeal,  the  legality  of  the  proceedings 
before  the  justice  cannot  be  inquired  into  in  proceedings  under 

10  Smith  V.  Ramsay,  6  S.  &  R.  573. 

loa    Beethoven  Building  Association  v.  Hoersch,  18  Phila.  259. 

lob    Bank  v.  Cowperthwaite,  i  Wilcox  273.    See  Chap.  14,  §24,  Vol.  I, 

p.  524. 

11  Tidd  1101-2;  2  Saund.  72  b. 

12  A  scire  facias  cannot  be  maintained  in  the  supreme  court,  on  a  re- 
cognizance of  bail  in  error,  though  entered  in  that  court.  Smith  v.  Ram- 
say, 6  S.  &  R.  573- 

13  Chase  v.  Hodges,  2  Pa.  48. 
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the  sci.  fa.,  and  the  fact  that  the  sci.  fa.  was  issued  to  the  same 
term  and  number  as  the  appeal  is  no  ground  for  reversing  a  judg- 
ment against  the  sureties.^*  If,  in  such  a  case  an  appeal  is  taken 
to  the  superior  court  by  the  sureties  under  the  judgment  against 
them  on  the  scire  facias,  and  there  is  nothing  of  record  to  show 
that  the  defendant  in  the  judgment  took  a  separate  appeal  to  the 
superior  court,  the  latter  court  will  not  recognize  the  defendant 
as  an  appellant.^^ 

When  an  appeal  from  a  judgment  of  a  justice  of  the  peace  is 
perfected  and  judgment  obtained  in  the  common  pleas,  "there  is 
the  place  to  sue  out  a  sci.  fa.  sur  recognizance,  and  the  plaintiff's 
claim  thereon  will  be  supported  by  the  recognizance  and  the 
original  judgment."^® 

138.     Bail  on  certiorari. 

Of  a  nature  somewhat  similar,  is  the  scire  facias  issued  against 
the  bail  upon  a  writ  of  certiorari  to  a  magistrate's  judgment ;  the 
recognizance,  and  the  proceedings  upon  it  being  in  form  nearly 
alike  to  those  in  cases  of  writs  of  error.^"  There  is  this  differ- 
ence, however,  between  them,  that  upon  the  decision  of  the  court 
above,  the  record  is  remitted  to  the  inferior  court,  and  the  judg- 
ment is  there  effectuated;  whereas,  upon  the  determination  of  a 
writ  of  certiorari,  the  record  is  retained,  and  the  scire  facias  is- 
sues immediately  from  the  court  of  common  pleas,  upon  the  re- 
cognizance,^^ which,  as  in  case  of  a  writ  of  error,  is  conditioned 
for  the  payment  of  the  debt,  &c.,  upon  default  in  prosecuting  the 
writ  with  effect,  or  upon  affirmance  of  the  judgment.^''    The  writ 

14  Ridley  v.  McKinley  Mutual  Beneficial  Society,  45  Super.  Ct.  5x1. 

15  Ibid. 

16  Ridley  v.  McKinley  Mutual  Beneficial  Society,  45  Super.  Ct.  511. 
Instead  of  issuing  a  sci.  fa.  against  the  bail  from  that  judgment  to  a  new 
number  it  was  issued  and  grafted  into  the  suit  against  the  society.  This 
was  declared  to  be  irregular  but  furnished  no  ground  for  the  reversal  of 
the  judgment  against  the  bail. 

20  See  Chap.  27,  §145,  Vol.  2,  p.  1225. 

21  Robbins  v.  Whitman,  i  Dall.  410;  Essler  v.  Johnson,  25  Pa.  350. 
Otherwise,  if  the  writ  be  nonprossed.    Welker  v.  Welker,  3  P.  &  W.  21. 

22  In  Philadelphia,  on  a  certiorari  in  a  landlord  and  tenant  case,  the 
recognizance  is  conditioned  for  the  payment  of  all  costs  which  have  al- 
ready or  may  accrue,  and  of  the  rent  which  has  already  become  due,  up 
to  the  time  of  the  final  determination  of  the  suit,  in  the  event  of  its  be- 
ing determined  against  the  party  suing  out  the  writ.    Act  24  March,  1865, 
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is  made  returnable,  and  is  served  in  the  same  manner  as  other 
writs  of  scire  facias,  after  which  the  defendant  may  be  defaulted 
for  want  of  an  appearance  or  an  affidavit  of  defense,  or  issue 
may  be  joined  and  trial  had,  as  in  other  actions.  In  this  proceed- 
ing, the  defendant  or  his  surety  cannot  allege,  as  a  defense,  that 
the  writ  of  certiorari  was  not  allowed,  after  having  had  all  the 
benefit  of  the  writ  before  the  court  of  common  pleas ;  nor,  under 
the  plea  of  payment,  can  he  draw  the  validity  of  the  recognizance 
into  question  before  the  jury,  by  offering  evidence  which  he  has 
offered  on  the  issue  of  nul  tiel  record,  before  the  court.^^ 

The  nature  of  the  recognizance  for  stay  of  execution,  under 
our  act  of  assembly,  has  been  stated  in  our  former  volume.^*  The 
principal  and  surety  being  both  liable  for  the  same  debt,  although 
by  different  responsibilities,  it  is  clear,  that  the  plaintiff  may  pur- 
sue either  or  both  at  the  same  time,  after  the  expiration  of  the 
cesset;  and  even  after  a  levy  on  the  real  estate  of  the  principal, 
he  may  proceed  by  an  action  of  scire  facias  against  the  bail,  al- 
though he  can  recover  but  one  satisfaction;  the  remedies  being 
concurrent,  the  doctrine  of  election  is  not  applicable.^'  If  the 
security  for  the  stay  be  entered,  after  the  time  allowed  for  it  has 
expired,  the  plaintiff  may  treat  it  as  a  nullity;  but  if  he  accept 
and  act  upon  the  recognizance,  he  cannot  afterwards  treat  it  as 
such;^*  on  the  other  hand,  the  plaintiff  does  not  lose  the  benefit 
of  the  recognizance,  nor  is  it  annulled,  although  he  should  issue 
a  fieri  facias  against  the  original  defendant,  within  the  time  of 
stay  allowed  by  law,  and  obtain  part  of  the  debt,  under  a  menace 
of  levying  the  execution;  such  an  execution  would  be  a  nullity, 
and  trespass  would  lie  against  the  plaintiff  or  prothonotary  for 
issuing  it.^^ 

P.  L.  750,  2  Purd.  §45,  p.  2203.  See  Clapp  v.  SennefF,  7  Phila.  214.  Unlessi 
such  recognizance  be  given,  the  certiorari  will  be  quashed.  Hutchinson  v. 
Vanscriver,  7  Phila.  39. 

23  Patton  V.  Miller,  13  S.  &  R.  254.  Since  the  Act  26  April,  1855,  §2, 
P.  L.  304,  2  Purd.  §73,  p.  1460,  no  special  allocatur  is  required.  See  Mc- 
Ginnis  v.  Vernon,  (>^  Pa.  149. 

24  Chap.  29,  Part  IV.,  Vol.  2,  p.  1447. 

25  Patterson  v.  Swan,  9  S.  &  R.  16. 

26  Roup  V.  Waldhouer,  12  S.  &  R.  26. 

27  Milliken  v.  Brown,  10  S.  &  R.  188.  Such  execution  is  irregular,  but 
not  void;  its  validity  cannot  be  questioned  by  a  subsequent  execution 
creditor.  Stewart  v.  Stocker,  13  S.  &  R.  199;  Wilkinson's  Appeal,  65  Pa. 
189. 
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It  is  no  defense  to  a  suit  on  a  recognizance  filed  in  a  certiorari 
from  a  summary  conviction  that  the  certiorari  was  a  nullity  be- 
cause filed  without  a  previous  allowance  by  the  court.'"  The 
surety  on  a  bond  given  in  a  judicial  proceeding  is  estopped  from 
denying  its  validity  by  way  of  defense  to  the  obligation  assumed  by 
him.^°  As  a  forfeited  recognizance  of  bail  is  a  debt  due  to  the 
commonwealth,  after  judgment  thereon  the  defendant  is  not  en- 
titled to  a  stay  of  execution.^" 

139.    Bail  for  stay  of  execution. 

Where  an  appeal  is  taken  which  does  not  operate  as  a  super- 
sedeas and  the  plaintiff  proceeds  to  sell  and  the  defendant  on  the 
appeal  is  nonprossed  and  pays  the  costs,  the  plaintiff  may  not  re- 
cover on  the  bond  any  deficiency  of  his  judgment  not  realized  at 
the  execution  as  no  benefit  or  advantage  resulted  to  the  defend- 
ant, and  no  delay  or  loss  to  the  plaintiff  by  the  appeal.^^ 

"A  recognizance  is  an  obligation  of  record.  When  entered  into 
to  secure  a  stay  of  execution  it  is  a  new  and  distinct  agreement 
to  pay  on  failure  of  the  former  debtor.  So  far  as  the  bail  is  con- 
cerned it  is  an  original  undertaking,  independent  of  all  questions 
considered  in  the  trial  or  determined,  thereby,  save  only  a  re- 
cognizance of  the  amount  found  due.  It  is  an  obligation  which 
the  law  permits  the  bail  to  assume  without  consent  of  the  creditor 
and  against  his  wish.  It  becomes  absolute  on  the  happening  of 
the  contingency  specified  therein.  It  is  so  distinct  from  the  judg- 
ment that  proceedings  may  be  instituted  thereon  at  once  without 
first  resorting  to  the  defendant  in  the  judgment."^^ 

W"here  the  plaintiff  recovered  judgment  against  A.  who  entered 
bail  for  stay  of  execution  and  later  received  his  discharge  in 
bankruptcy,  the  surety  on  his  bail  bond  is  not  relieved  from  pay- 
ment of  judgment  by  reason  of  A.'s  discharge.^' 

Upon  default  of  payment  by  the  principal,  at  the  day  stated, 
the  bail  become  liable  absolutely,  and  may  be  immediately  pro- 


28  Commonwealth  v.  Rhoads,  20  Dist.  1036. 

29  Ibid. 

30  Commonwealth  v.  Markert,  12  Lane.  L.  Rev.  281. 

31  Geiselman  v.  Shomo,  13  Super.  Ct.  i. 

32  Mercur,  J.,  Jones  v.  Bomberger,  97  Pa.  432,  436. 

33  Photo  &  Art  Postal  Card  Co.  v.  National  Surety  Co.,  20  Dist.  252. 
See  U.  S.  Wind  Eng.  &  Pumping  Co.  v.  North  Penn  Iron  Co.,  227  Pa.  262. 
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ceeded  against  by  action  of  debt,  or  scire  facias  on  the  recogni- 
zance, which  latter  process  is,  in  this  instance,  in  the  nature  of  a 
new  original.  The  writ  must  follow  the  record  accurately,  or  it 
will  be  bad  on  nul  tiel  record ;  if,  upon  inspection,  it  appear  that 
the  recognizance  filed  is  entirely  different  from  that  stated  in  the 
writ,  the  defendant  must  have  judgment.^*  But  a  variance  be- 
tween the  writ  and  the  recognizance,  in  the  name  of  one  of  the 
plaintiffs,  cannot  be  taken  advantage  of,  under  the  plea  of  nul 
tiel  record ;  so,  the  recital  in  the  writ  if  an  erroneous  date  of  the 
recognizance,  is  not  a  material  variance,  especially,  if  the  true 
date  be  uncertain.  An  objection,  however,  that  the  writ  issued 
before  the  moneys  secured  by  the  recognizance  were  payable, 
must  be  specially  pleaded.'"  The  surety  is  not  discharged  merely 
by  reason  of  a  fieri  facias  on  the  original  judgment  having  been 
stayed  by  the  plaintiff's  attorney,  before  levy;'"  nor  is  he  dis- 
charged by  a  mere  gratuitous  indulgence  of  the  principal;'^  nor 
by  an  attachment  of  the  judgment  in  the  hands  of  the  principal, 
and  a  payment  by  him,  where  the  attachment  was  founded  on  a 
void  judgment ;''  nor  can  he  object  that  the  recognizance  was  not 
legally  taken.''  But  an  affidavit  of  defense,  averring  that  the 
plaintiff  had  issued  execution  upon  the  original  judgment  upon 
which  a  levy  was  made,  and  enough  money  collected  to  pay  the 
debt,  interest  and  costs,  is  sufficient  to  prevent  judgment.*"  The 
action  is  within  the  compulsory  arbitration  law  ;*^  and  there  is  no 
difference  between  the  trial  of  such  suit,  and  that  of  any  other 
action.  The  plaintiff  cannot  give  evidence  that  the  defendant  has 
received  counter  security  from  the  original  debtor.*^  If  judgment 
be  obtained  against  the  surety,  he  is  not  entitled  to  a  stay  of  exe- 
cution thereon.*' 

34  Kirk  V.  Aechternacht,  i  Phila.  426. 

35  Cooper  v.  Gray,  10  W.  440. 

36  Morrison  v.  Hartman,  14  Pa.  55. 

37  Todd  V.  Blair,  cited  3  P.  &  W.  440. 

38  Calhoun  v.  Logan,  22  Pa.  46. 

39  Clark  V.  McCamman,  7  W.  &  S.  469-    And  see  Withers  v.  Livezey, 
I  W.  &  S.  433- 

40  Christy  V.  Bohlen,  5  Pa.  38.    See  Clayton  v.  Neflf,  i  W.  N.  C.  430. 

41  Pettit  V.  Wingate,  25  Pa.  74. 

42  Withers  v.  Livezey,  I  W.  &  S.  433. 

43  Act  25  April,  1850,  §28,  P.  L.  574,  2  Purd.  §14,  p.  1518.    Edwards  v. 
Hocker,  i  Phila.  92. 
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140.    Pledges  in  replevin. 

At  common  law,  the  sheriff  was  required,  on  a  writ  of  re- 
plevin, to  take  pledges  to  prosecute,  as  in  other  personal  actions  ; 
but  by  the  statute  of  Westminster  II.,  c.  2,  it  was  ordained  that 
he  should  also  take  pledges  for  a  return  of  the  goods,  if  a  return 
should  be  awarded.**  Prior  to  that  statute,  if  the  plaintiff  in  re- 
plevin was  nonsuit,  or  the  defendant  recovered  a  judgment,  his 
remedy  was  by  writ  of  retorno  habendo,  and  if  the  sheriff  re- 
turned that  the  goods  were  "eloigned,"  then  by  writ  of  capias  in 
withernam,  whereby  the  sheriff  was  commanded  to  take  other 
goods  of  the  plaintiff  of  equal  value,  and  deliver  them  to  the  de- 
fendant, to  be  by  him  detained  irreplevisable,  until  the  goods  first 
taken  should  be  forthcoming.*^  But  after  the  passage  of  that 
statute,  as  the  pledges  were  responsible  for  a  return  of  the  goods, 
it  was  held,  that  the  defendant  had  his  option,  either  to  sue  out 
the  common  law  writ  of  capias  in  withernam,  or  to  take  a  writ 
of  scire  facias  against  the  pledges,  to  show  cause  why  their 
goods,  to  the  value  of  those  eloigned,  should  not  be  delivered  to 
the  defendant.*^  And  if  that  process  proved  fruitless,  then  a 
scire  facias  was  awarded  against  the  sheriff  himself,  that  he 
render  to  the  defendant  as  many  goods.*'  A  modern  writer  on 
the  law  of  replevin  states  that  a  capias  in  withernam  must  be 
taken  out  and  returned  nihil,  before  the  issuing  of  a  scire  facias 
against  the  pledges;*'  but  Lord  Coke  says,*°  "If  the  retorn  of 
pledges  be  upon  a  writ  of  replevin,  then  if  the  plaintiff  be  non- 
suit, &c.,  if  upon  the  writ  of  de  retorno  habendo,  the  sheriff  re- 
turn averia  elongata,  &c.,  the  defendant  may  have  a  writ  to 
have  retorn  of  the  beasts  of  the  pledges;  but  if  the  deliverance 
was  by  plaint,  because  in  that  case  the  pledges  do  not  appear  to 
the  court,  the  defendant  can  have  no  such  writ.""  And  if,  upon 
the  writ  to  have  retorn  of  the  beasts  of  the  pledges,  the  sheriff 

44  Gilb.  Dist.  6s;  Tibal  v.  Cahoon,  10  W.  235.  The  replevin  was  a 
vicontiel  writ,  commanding  the  sheriff  to  hear  the  plaint,  and  to  cause 
justice  to  be  done  thereupon  between  the  parties. 

45  Gilb.  Dist.  94. 

46  Tidd  1038;  2  Sell.  Pr.  178. 

47  I  Saund.  19s  a. 

48  The  note  to  i  Wms.  Saund.  195,  is  not  very  clear  upon  this  subject. 

49  2  Inst.  340. 

50  The  defendant  may  have  such  writ,  where  the  plaint  is  removed  to 
the  king's  bench  by  writ  of  certiorari.    Dorington  v.  Edwin,  3  Mod.  56. 
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retorn  nihil,  then  may  the  defendant  have  a  scire  facias  against 
the  sheriff  quod  reddat  ei  tot  averia,  or  tot  catalla."  And  Fitr- 
herbert  says,°'  "If  the  defendant  hath  a  return  awarded  for  him, 
and  he  sueth  a  writ  de  retorno  habendo,  and  the  sheriff  return 
upon  the  pluries,  quod  averia  elongata  sunt,  &c.,  he  shall  have  a 
scire  facias  against  the  pledges,  &c.,  according  unto  the  statute 
of  West.  II.,  and  if  they  have  nothing,  then  he  shall  have  wither- 
nam against  the  plaintiff,  of  the  plaintiff's  cattle,  etc."^^  In  a  case 
in  B.  R.,  36  Car.  II.,  a  scire  facias  issued  against  the  pledges  in  re- 
plevin, immediately  after  a  return  of  "eloigned"  to  the  retorno 
habendo,  and  though  the  case  was  contested  on  other  grounds, 
the  want  of  a  previous  capias  in  withernam  was  not  suggested, 
and  judgment  was  given  that  the  pledges  were  liable."'  This 
practice,  however,  does  not  prevail  in  modern  times,  for  now, 
upon  the  return  of  elongata  to  the  writ  of  retorno  habendo,  it  is 
no  longer  necessary  to  sue  out  a  capias  in  withernam  against  the 
plaintiff,  or  a  scire  facias  against  the  pleges  or  sheriff;  but  the 
defendant  may  immediately  bring  an  action  upon  the  replevin 
bond,  and  recover  a  general  common  law  judgment  against  the 
pledges;  and  if  they  prove  insufficient,  he  may  bring  an  action 
upon  the  case  against  the  sheriff  for  taking  insufficient  pledges."* 
And  such  is  the  practice  in  this  state,  where  the  proceeding  by 
scire  facias  against  the  pledges  or  sheriff  is  unknown;  in  Phila- 
delphia and  Allegheny  counties,  however,  the  sheriff  is  not  liable 
to  suit,  if  the  sureties  were  duly  justified. °^ 

141.    Bail  in  criminal  cases. 

The  constitution  provides,  that  all  prisoners  shall  be  bailable, 
by  sufficient  sureties,  unless  for  capital  offenses,  when  the  proof 
is  evident,  or  presumption  great."®  And  by  the  code  of  criminal 
procedure  ;"^  the  party  accused  of  any  crime  or  misdemeanor  shall 
be  admitted  to  bail,  by  one  or  more  sufficient  sureties,  to  be  taken 

51  F.  N.  B.  74. 

52  The  avowant  may  have  withernam  notwithstanding,  for  it  was  at 
common  law;  7  Ric.  II.    See  Bellewe's  Cas.  344. 

53  Dorington  v.  Edwin,  3  Mod.  56. 

54  Rous  V.  Patterson,  16  Vin.  Abr.  399. 

55  Acts  19  May,  1871,  P.  L.  986,  4  Purd.  §42,  p.  4391,  and  10  April, 
1873,  P.  L.  776,  4  Purd.  §43,  P-  4392. 

56  Const.  Art.  I.,  §14. 

57  Act  31-  March,  i860,  §7,  P.  L.  432,  i  Purd.  §5,  p.  1023. 
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before  any  judge,  justice,  mayor,  recorder  or  alderman,  where 
the  offense  charged  has  been  committed,  except  such  persons  as 
are  precluded  from  being  bailed  by  the  constitution ;  persons  ac- 
cused of  murder  or  manslaughter  shall  only  be  admitted  to  bail 
by  the  supreme  court,  or  one  of  the  judges  thereof,  or  a  president 
or  associate  law  judge  of  a  court  of  common  pleas ;  persons  ac- 
cused of  arson,  mayhem,  sodomy,  buggery,  robbery  or  burglary, 
shall  be  bailable  by  the  supreme  court,  the  court  of  common  pleas, 
or  any  of  the  judges  thereof,  or  a  mayor  or  recorder  of  a  city."' 
A  prisoner  is  entitled  to  be  admitted  to  bail,  under  the  constitu- 
tion, on  a  charge  of  any  crime  short  of  capital  felony,  such  as 
murder  in  the  second  degree.'^  The  defendant  in  an  indictment 
for  murder  has  a  constitutional  right  to  be  admitted  to  bail,  after 
bill  found,  if  the  judge  be  satisfied,  on  the  hearing,  that  the  crime 
is  not  a  capital  one;*'"  and  in  cases  of  felony  of  a  lower  grade, 
after  a  conviction  upon  slight  evidence,  the  prisoner  may  be  ad- 
mitted to  bail,  pending  a  motion  for  a  new  trial.°^  A  justice  may 
take  bail  for  the  defendant's  appearance  before  him,  from  time  to 
time,  pending  the  examination;®^  and  if  he  have  committed  the 
defendant,  in  default  of  bail,  he  may  subsequently  discharge 
such  prisoner,  taking  a  recognizance  for  his  apparance  to  an- 
swer.°'  So,  if  a  defendant  be  arrested  on  a  warrant,  issued  by 
a  justice  of  another  county,  and  indorsed  in  the  county  where  he 
is  found,  if  the  offense  be  bailable,  he  may,  at  his  option,  give 

58  A  recognizance  taken  by  a  justice  of  the  peace  to  answer  a  charge 
of  arson,  is  coram  non  judice,  and  void.  Commonwealth  v. .  Phillips,  2 
U.  S.  Law  Mag.  316.  The  sheriff  cannot  take  bail  for  one  charged  with 
a  misdemeanor;  such  bond  is  void.  Keller  v.  Commonwealth,  I  Am.  L. 
Reg.  248.  See  Act  14  March,  1877,  P.  L.  3,  3  Purd.  §77,  p.  3672,  author- 
izing the  clerks  of  the  courts  to  take  bail,  in  case  of  the  absence  or  in- 
ability of  the  judge  to  attend,  except  for  treason  and  homicide. 

59  Commonwealth  v.  Keeper  of  the  Prison,  2  Ash.  227.  Even  in  capi- 
tal cases,  the  accused  is  entitled  to  be  bailed,  unless  the  proof  be  evident, 
or  the  presumption  great.     People  V.  Perry,  8  Abb.  Pr.  (N.  S.)  27. 

60  Commonwealth  v.  Lemley,  2  Pitts.  362. 

61  Respublica  v.  Jacob,  i  Sm.  L.  57.  See  Commonwealth  v.  Lowry, 
14  L.  I.  332.  A  prisoner  may  be  let  to  bail,  even  after  a  conviction,  pend- 
ing a  writ  of  error,  if  there  be  a  doubt  as  to  the  guilt,  and  the  judge  be 
satisfied  that  the  bail  will  secure  the  appearance  of  the  defendant.  Peo- 
ple V.  Lohman,  2  Barb.  456;  People  v.  Folmsbee,  60  Barb.  480. 

62  Commonwealth  v.  Ross,  6  S.  &  R.  427. 

63  Moore  v.  Commonwealth,  6  W.  &  S.  314.  Case  of  Aldermen,  2 
Pars.  458. 
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bail  for  his  appearance  at  the  court  where  the  offense  is  triable.'^ 
Justices  have  also  power  to  take  recognizances  for  surety  of  the 
peace ;°°  but  not  for  a  longer  period  than  until  the  next  term  of 
the  court  f^  and  may  bind  persons  to  their  good  behavior,  at  com- 
mon law.'^  Surety  for  good  behavior  may  be  required,  even  after 
an  acquittal  on  an  indictment  for  murder,  if  the  public  safety 
require  it.'^" 

A  recognizance  taken  in  the  session  may  be  sued  in  the  com- 
mon pleas  either  by  scire  facias  or  action  of  debt,  now  assumpsit. ^° 

A  recognizance  in  a  desertion  case  is  a  purely  civil  contract 
and  anything  may  be  pleaded  which  would  be  a  defense  between 
private  suitors.  In  a  sci.  fa.  on  such  a  recognizance  judgment 
should  be  for  the  commonwealth  for  the  amount  of  the  recogni- 
zance and  also  for  subsequent  breaches  other  writs  of  sci.  fa. 
should  be  issued.'"  Said  Judge  McPherson  in  Commonwealth  v. 
Seiders  ;'^  "The  judgment  upon  such  a  recognizance  is  correctly 
entered  for  the  whole  penalty,  but  this  is  largely  for  technical 
reasons,  and  not  because  the  whole  penalty  is  actually  due  and 
presently  payable.  In  point  of  fact  only  a  small  part  of  it  may 
then  be  due  and  payable  and  for  such  part  only  may  a  fi.  fa. 
properly  issue.  The  sum  due  at  the  time  the  judgment  for  the 
penalty  is  entered  ought  to  be  liquidated.'^  and  for  this  sum 
alone  may  execution  be  issued.  A  subsequent  default  must  be 
followed  by  a  subsequent  liquidation,  either  by  scire  facias,  or 
perhaps  by  petition  and  rule,  before  a  second  fi.  fa.  may  issue. 
It  is  true  this  may  result  in  repeated  executions  against  a  surety, 
but  such  a  risk  is  involved  in  the  very  nature  of  his  obligation."'^ 
Furthermore  such  a  recognizance  may  be  sued  out  by  private 

64  Commonwealth  v.  Jailer,  i  Grant  218.  And  see  Act  24  February, 
1870,  P.  L.  227,  I  Purd.  §6,  p.  1024.  The  title  of  this  act  only  refers  to 
Crawford  county,  but  the  enactment  is  general. 

65  Act  31  March,  i860,  §6,  P.  L.  432,  i  Purd.  §469,  p.  1012. 

66  Case  of  Aldermen,  2  Pars.  458. 

67  Respublica  v.  Cobbet,  3  Yeates  93;  Commonwealth  v.  Duane,  i 
Binn.  98  n. 

68  Respublica  v.  Donagan,  2  Yeates  437;  Bamber  v.  Commonwealth, 
ID  Pa.  339;  State  v.  Parish,  2  Hayw.  73-4. 

69  Bodine  v.  Commonwealth,  24  Pa.  69. 

70  Commonwealth  v.  Fields,  S  Del.  294. 

71  I  Dist.  264. 

72  Kiehl  v.  Commonwealth,  18  W.  N.  C.  505. 

73  Commonwealth  v.  Ruff,  3  Dist.  561. 
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counsel  without  the  consent  of  the  district  attorney;'*  and  even 
though  no  forfeiture  has  been  declared  by  the  court." 

142.  Form  of  recognizance. 

The  short  minute  of  a  recognizance  is  suf5ficient,  provided  it 
substantially  show  the  amount  and  condition,  and  that  the  party 
was  bound  to  the  commonwealth.  The  manner  of  taking  a  re- 
cognizance, is  that  the  magistrate  repeats  to  the  recognizors  the 
obligation  into  which  they  are  to  enter,  and  the  condition  of  it, 
at  large,  and  asks  them  if  they  are  content;  he  makes  a  short 
memorandum,  which  it  is  not  necessary  they  should  sign,"  al- 
though a  custom  has  lately  prevailed  in  Philadelphia,  for  the 
recognizors  to  sign  their  names ;  from  this  short  minute,  the  mag- 
istrate may  afterwards  draw  up  the  recognizance  in  full  form, 
and  certify  it  to  the  court.  This  is  the  most  regular  and  proper 
way  of  proceeding;  but  the  general,  and  almost  universal,  prac- 
tice is,  to  certify  either  the  original,  or  a  copy  of  the  short  memo- 
randum.'' In  Philadelphia,  the  magistrate  is  required  by  act  of 
assembly,'*  to  set  down  accurately  and  at  large,  in  a  docket  or 
record  to  be  kept  for  that  purpose,  the  name,  place  and  abode 
(particularly  describing  the  same),  and  the  occupation  or  busi- 
ness of  the  recognizor  or  surety ;  and  if  such  recognizor  or  surety 
shall  not  be  a  householder,  the  name  and  place  of  abode,  and  the 
occupation  or  business  of  the  person  with  whom  such  recognizor 
or  surety  may  reside;  and  to  make  a  full  return  thereof  to  the 
proper  court. 

143.  Forfeiture. 

According  to  strict  practice,  a  party  bound  for  his  appearance 
to  answer  before  a  court  of  criminal  jurisdiction,  ought  to  be 
called  on  the  first  day  of  the  term,  and  if  he  fail  to  appear,  a 
forfeiture  of  the  recognizance  is  entered  of  record ;  if  he  appear, 

74  Commonwealth  v.  Ruff,  3  Dist.  561. 

75  Commonwealth  v.  Griffiths,  2  Lack.  Jur.  229. 

76  United  States  v.  Pickett,  I  Bond  123.  A  recognizance  need  not  be 
in  writing;  it  may  be  verbally  acknowledged.  Commonwealth  v.  Mc- 
Henry,  36  L.  I.  285. 

^^  Commonwealth  v.  Emery,  2  Binn.  431.  And  see  Pierson  v.  Com- 
monwealth, 3  Grant  314;  Fox  v.  Commonwealth,  i  W.  N.  C.  243;  Miller 
V.  Commonwealth,  35  L.  I.  308;  State  v.  Edgerton,  18  Alb.  L.  J.  334.  For 
form  of  recognizance,  see  Binns's  Just.  (8th  ed.)  198. 

78    Act  30  March,  1821,  7  Sm.  L.  426,  i  Purd.  §7,  1024. 
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he  is  committed  in  discharge  of  his  recognizance,  and  new  bail 
must  be  entered  for  his  appearance  de  die  in  diem.  But,  accord- 
ing to  the  modern  practice  in  Philadelphia,  the  recognizance  is 
taken  conditioned  for  the  party's  appearance  at  the  next  term  of 
the  court,  and  that  he  do  not  depart  without  leave;  this  requires 
his  personal  appearance  in  court,  at  any  time  during  the  term, 
when  called  upon  i'^  and  it  is  not  usual  to  enter  a  forfeiture,  un- 
til the  case  is  called  for  trial;  or,  if  it  be  made  a  remanet,  on 
the  last  day  of  the  term,  in  which  case,  the  forfeiture  is  respited 
until  the  following  term.'"  When  the  recognizances  are,  in  form, 
several,  as  they  usually  are,  each  should  be  separately  forfeited ; 
the  bail  should  be  called  three  times,  to  bring  forth  the  body  of 
the  principal,  whom  he  undertook  to  have  there  that  day,  or  for- 
feit his  recognizance;  but  if  the  recognizance  be  joint,  the  failure 
of  the  principal  to  appear  and  answer,  when  called,  is  a  breach 
of  the  condition.^^  There  is  a  breach  of  the  recognizance,  if  the 
defendant,  though  corporally  present,  do  not  answer,;  when 
called;'^  so,  if  the  defendant,  after  appearing,  depart  the  court, 
without  leave,  before  the  close  of  the  trial  f^  and  so,  if  a  defend- 
ant, bound  over  for  a  further  hearing,  abscond  during  the  ex- 
amination.** A  recognizance  may  be  forfeited  by  a  failure  to  ap- 
pear, when  called,  although  the  bill  be  found  at  a  preceding 
term;'°  but  there  can  be  no  forfeiture  of  a  recognizance  for  ap- 
pearance, unless  the  case  has  been  duly  returned  by  the  commit- 
ting magistrate.'^  The  forfeiture  is  a  judicial  act,  and  con- 
clusive of  a  breach ;  but  a  forfeiture  cannot  be  entered,  nunc  pro 
tunc,  without  clear  proof  of  the  fact,  that  the  defendant  was 
called,  and  a  forfeiture  decreed.'*    Where  the  defendant  is  ac- 

79  People  V.  Blankman,  17  Wend.  252. 

80  Respiting  a  recognizance,  after  the  record  of  a  breach,  does  not 
affect  the  liability  of  the  bail.     Mishler  v.  Commonwealth,  62  Pa.  55. 

81  Dillingham  v.  United  States,  2  W.  C.  C.  422. 

82  Mishler  v.  Commonwealth,  62  Pa.  ss ;  People  v.  Wilgus,  5  Den.  58. 

83  People  V.  McCoy,  39  Barb.  73;  People  v.  Petry,  2  Hilt.  523;  State 
V.  Stout,  12  N.  J.  Law  124. 

84  Commonwealth  v.  Ross,  6  S.  &  R.  427. 

85  Commonwealth  v.  McAanany,  3  Brewst.  292. 

86  Commonwealth  v.  Randall,  8  Phila.  373. 

87  Pierson  v.  Commonwealth,  3  Grant  314;  Fox  v.  Commonwealth,  i 
W.  N.  C.  243.    See  Dillingham  v.  United  States,  2  W.  C.  C.  422. 

88  Commonwealth  v.  Bauer,  9  Phila.  589.    In  an  action  on  a  recogni- 
zance, it  should  be  averred,  that  the  default  was  entered  of  record.    Peo- 
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quitted,  but  ordered  to  pay  the  costs,  the  court  cannot  decree  a 
forfeiture  of  the  recognizance  for  appearance,  at  a  subsequent 
term ;  he  should  be  committed,  in  default  of  payment.*' 

The  bail  of  a  defendant  is  not  forfeited  for  nonappearance 
who  is  held  in  bail  by  a  magistrate  on  a  criminal  charge,  and  the 
case  is  returned  to  court  the  next  day  and  a  true  bill  of  indict- 
ment is  found  against  him  which  is  indorsed  showing  that  the 
defendant  was  held  to  bail,  by  reason  of  the  clerks"  failure  to 
have  the  custody  of  the  recognizance,  which  was  due  to  the  mag- 
istrate's failure  to  comply  with  the  acts  of  1821°°  and  1854°^  in 
returning  it.*'' 

144.    Suits  on  forfeited  recognizances. 

In  Philadelphia,  the  clerks  of  the  courts  are  required  by  stat- 
ute, within  ten  days  after  the  close  of  each  term,  to  certify  to  the 
city  treasurer  all  recognizances  forfeited  during  the  term,  with 
the  names  of  the  recognizors,  their  place  of  residence  and  occu- 
pation (if  known  to  him),  the  amount  of  the  recognizance,  the 
date  of  forfeiture,  and  the  whole  record  relative  thereto;®'  and 
it  is  the  duty  of  the  district  attorney  forthwith  to  issue  process 
against  the  recognizors,  and  to  account  to  the  treasurer  for  the 
proceeds.®*  A  forfeited  recognizance  may  be  enforced  either  by 
action  of  debt  or  by  scire  facias  f^  the  jurisdiction  of  such  suits 
is  in  the  court  of  quarter  sessions  j"®  and  such  jurisdiction  is  ex- 
clusive.®'   The  prothonotary  is  required  to  issue  the  process,  and 

pie  V.  Van  Eps,  4  Wend.  387.  But  if  this  be  done,  it  is  a  sufficient  judg- 
ment of  forfeiture.    State  v.  Edgerton,  18  Alb.  L.  J.  334 

89  Keefhaver  v.  Commonwealth,  2  P.  &  W.  240. 

90  March  30,  7  Sm.  L.  426,  2  Purd.  §26,  p.  1078. 

91  May  8,  P.  L.  678. 

92  Commonwealth  v.  Lumadne,  15  Dist.  707. 

93  Act  31  March,  1843,  §12,  P.  L.  125,  2  Purd.  §28,  p.  1679.  In  other 
parts  of  the  state,  forfeited  recognizances  are  to  be  estreated  into  the 
county  commissioners'  office  by  Act  of  24  March,  1818,  7  Sm.  L.  120,  2 
Purd.  §11,  p.  1674. 

94  Act  22  April,  1846,  §s,  P.  L.  477.  2  Purd.  §31,  p.  1679. 

95  Bodine  v.  Commonwealth,  24  Pa.  69. 

96  Act  4  April,  1837,  §2,  P.  L.  378,  2  Purd.  §30,  p.  1679.  The  jurisdic- 
tion, in  other  counties,  is  in  the  court  of  common  pleas,  by  Act  30  March, 
1821,  §2,  7  Sm.  L-  427,  2  Purd.  §16,  p.  1676. 

97  Act  22  April,  1846,  §4,  P.  L.  477.,  2  Purd.  §31,  p.  1679.  A  recogni- 
zance for  appearance  before  a  justice,  if  forfeited,  may  be  sued  in  the 
quarter  sessions.    Commonwealth  v.  Duffey,  32  L.  I.  83. 
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the  sheriff  to  serve  the  same,  without  cost  to  the  city ;  but  in  case 
of  a  recovery,  they  are  entitled  to  their  full  costs  from  the  recog- 
nizors.^' In  such  action,  no  evidence  is  admissible  on  the  part  of 
the  defendant,  except  to  traverse  the  forfeiture,  or  to  show  that 
it  was  remitted;"*  the  record  is  conclusive  evidence  of  the  for- 
feiture.^""  If,  however,  there  be  a  material  variance  between  the 
writ  and  the  recognisance,  the  defendant  is  entitled  to  judgment 
on  the  plea  of  nul  tiel  record  ;^°^  and  he  may  plead  specially  that 
he  is  not  the  person  named  in  the  recognizance;  but  this  is  not 
reached  by  the  plea  of  nul  tiel  record.^"^  It  is  provided  by  rule  of 
court,  that  in  suits  on  forfeited  recognizances,  the  plaintiff  may 
move  for  judgment  for  want  of  an  affidavit  of  defense,  provided 
a  copy  of  the  bond  have  been  filed  within  two  weeks  after  the 
return  day  ;^°'  and  in  such  case,  there  is  no  necessity  for  a  refer- 
ence to  the  clerk  to  assess  the  damages.^"*  The  judgment  was  for- 
merly reviewable  only  by  writ  of  error;  an  appeal  did  not  lie.^"" 
A  sci.  fa.  may  be  issued  on  a  forfeited  recognizance  even 
though  it  was  not  certified  and  escheated  to  the  county  commis- 
sioners.^"*   Nor  is  the  forfeiture  of  a  recognizance  affected  by  the 

98  Act  30  March,  1821,  §3,  7  Sm.  L.  427,  2  Purd.  §29,  p.  1679.  See 
Commonwealth  v.  Johnson,  s  S.  &  R.  19S ;  Commonwealth  v.  Commis- 
sioners of  Philadelphia,  8  S.  &  R.  151.  By  the  express  provision  of  the 
statute  of  West.  I.,  the  sheriff  was  bound  to  execute  the  king's  process, 
without  an5'  fee.  which  is  no  other  but  a  declaration  of  the  common  law. 
Hale  on  Sheriff's  Accounts  29. 

99  Comonwealth  v.  Nowland,  10  S.  &  R.  355;  Foulke  v.  Common- 
wealth, 7  W.  N.  C.  174. 

100  Shriver  v.  Commonwealth,  2  R.  206;  Commonwealth  v.  Bosendorf, 
153  Pa.  459;  Commonwealth  v.  Harvey,  222  Pa.  214;  Pierson  v.  Com- 
monwealth, 3  Grant  314.  The  record  is  not  the  forfeiture,  but  the  evi- 
dence of  it;  the  entry  may  be  made  nunc  pro  tunc.  Rhoads  v.  Common- 
wealth, IS  Pa.  272. 

loi  Thompson  v.  Commonwealth,  7  Pitts.  L.  J.  140.  If  the  recogni- 
zance were  verbally  acknowledged,  and  erroneously  returned,  as  for  a 
larger  amount,  the  court,  having  power  to  amend  the  record,  may  give 
judgment  for  the  proper  sum.    Commonwealth  v.  McHenry,  36  L.  I.  285. 

102  Commonwealth  v.  Kaneheimer,  25  L.  I.  124. 

103  Commonwealth  v.  McAnany,  3  Brewst.  292.  A  forfeited  recogni- 
zance is  within  the  affidavit  of  defense  law;  after  forfeiture,  it  becomes 
an  absolute  obligation  for  the  payment  of  money,  subject  to  no  condi- 
tion.   Taylor  v.  Commonwealth,  36  L.  I.  315. 

104  See  Harres  v.  Commonwealth,  35  Pa.  416. 
IDS    Commonwealth  v.  Rhoads,  9  Pa.  488. 
106    Commonwealth  v.  Hart,  S  Dist.  109. 
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fact  that  the  committing  magistrate  transcript  states  that  the  de- 
fendant was  committed  in  default  of  bail  the  bail  bond  being  at- 
tached to  the  transcript,  and  the  affidavit  of  defense  containing 
an  admission  that  the  defendant  was  bound  by  the  recognizance 
to  appear.^"^  Again,  an  affidavit  of  defense  which  alleges  that 
there  was  a  new  recognizance  filed  by  the  defendant  in  one  county 
in  renewal  of  a  prior  recognizance  entered  into  in  that  county  to 
appear  in  another  is  not  sufficient  unless  it  is  alleged  that  there 
was  an  acceptance  of  the  new  bond  by  the  court  of  the  other 
county.^"* 

145.    Remission  of  forfeiture. 

The  governor  is  empowered,  by  the  constitution,  to  remit  fines 
and  forfeitures  ;^°^  and,  under  the  power  thus  conferred,  he  may 
remit  a  forfeited  recognizance,  after  judgment  upon  it,  for  the 
use  of  the  county  ;^^°  until  the  money  has  been  collected  and  paid 
into  the  treasury,  the  title  to  the  forfeiture  is  in  the  common- 
wealth.^^^  The  courts  of  quarter  sessions  and  common  pleas  are 
also  empowered  to  moderate  or  remit  such  forfeiture,  on  hearing 
the  circumstances  of  the  case,  according  to  equity  and  their  legal 
discretion  ;'^^  and  in  Philadelphia,  this  power  is  vested  exclusively 
in  the  court  of  quarter  sessions.^^^  The  court,  however,  will  not 
remit  a  forfeiture,  without  the  consent  of  the  district  attorney, 
where  no  valid  excuse  is  shown  ;"*  nor  where  the  defendant  ab- 
sconds, and  does  not  return,  until  the  commonwealth's  witnesses 
have  disappeared  :^^°  even  though  the  defendant  subsequently 
came  into  court,  and  entered  new  bail,  but  fled,  and  was  never 
tried. ^^'  The  act  of  1783  confers  upon  the  supreme  court  the 
power  to  hear  appeals  from  the  orders  or  judgments  of  the  courts 
of  common  pleas  or  forfeited  recognizances,  at  the  next  ensuing 

107  Commonwealth  v.  Hart,  S  Dist.  109. 

108  Commonwealth  v.  Balcer,  11  W.  N.  C.  451. 

109  Const.,  Art.  IV.,  §9. 

no    Commonwealth  v.  Denniston,  9  W.  142. 

111  Commonwealth  v.  Shick,  61  Pa.  495. 

112  Act  9  December,  1783,  §2,  2  Sm.  L.  84,  2  Purd.  §9,  p.  1673. 

113  Act  4  April  1837,  §2,  P.  L.  378,  2  Purd.  §30,  p.  1679. 

114  Commonwealth  v.  Flucker,  32  L.  I.  208. 

115  Commonwealth  v.  McAnany,  3  Brewst.  292.  An  application  to  remit 
the  forfeiture  will  not  be  entertained,  whilst  the  accused  is  a  fugitive 
from  justice.    People  v.  Fields,  6  Daly  410. 

116  Commonwealth  v.  Dougherty,  8  Phila.  367. 
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term  after  such  judgment  given,  but  not  afterwards,  and  finally 
decide  on  the  same.  But  it  has  been  held,  that  this  does  not  give 
an  appeal  from  the  order  of  the  quarter  sessions,  on  an  applica- 
tion to  remit  or  moderate  the  forfeiture  ;^"  such  appeal  only  lies 
from  the  common  pleas;  and  the  action  of  the  quarter  sessions 
is  not  reviewable  on  certiorari,  which  only  brings  up  the  record.^^* 
The  courts  have  no  power  to  moderate  or  remit  a  recognizance 
for  good  behavior,  which  is  forfeited  by  an  act  out  of  court."' 

Under  the  act  of  1783^'"'  the  courts  of  common  pleas  have  a 
discretionary  power  to  remit  a  forfeiture  of  a  recognizance,  but 
the  supreme  court  will  not  review  the  discretion  of  the  common 
pleas  in  refusing  to  remit  a  forfeiture  where  the  ground  for  re- 
lief alleged  and  remained  until  the  indictment  against  him  was 
ignored  by  the  grand  jury.^^^ 

146.    Distribution. 

It  is  provided  by  the  act  of  assembly  ;^^'  that  where  the  amount, 
or  any  part  thereof,  of  any  judgment  on  a  forfeited  recognizance, 
shall  be  collected  by  execution  or  otherwise,  the  money  shall  be 
brought  into  court,  and  it  shall  be  the  duty  of  the  court  to  make 
distribution  thereof,  in  the  following  order:  (i)  To  the  payment 
of  the  costs  of  prosecution,  and  the  costs  of  the  committing  mag- 
istrate, with  a  reasonable  compensation  to  the  officers  employed 
to  arrest  the  defendant,  and  those  employed  to  conduct  and  col- 
lect the  judgment :  (2)  To  satisfy  the  damages  sustained  by  the 
prosecutor,  by  reason  of  the  commission  of  the  offense,  with  in- 
terest thereon,  to  be  computed  from  the  date  of  commission 
thereof:  (3)  The  residue  to  be  paid  into  the  city  or  state  treas- 
ury, as  the  case  may  be.  If  the  forfeiture  be  remitted,  before 
pajmient  of  the  money  into  court,  the  court  may  order  the  county 

117  Bross  V.  Commonwealth,  71  Pa.  262. 

118  Harres  v.  Commonwealth,  35  Pa.  416.  See  Commonwealth  v. 
Rhoads,  9  Pa.  488.  There  is  considerable  conflict  in  the  decisions  on  this 
question,  which  are  not  easily  reconcilable  with  each  other,  nor  with  the 
acts  of  assembly. 

119  Commonwealth  v.  Davies,  i  Binn.  97. 

120  Act,  Dec.  9,  2  Sm.  L.  86,  2  Purd.  §13,  p.  1674. 

121  Commonwealth  v.  Harvey,  222  Pa.  214. 

122  Act  22  April,  1846,  §6,  P.  L.  477,  2  Purd.  §33,  p.  1680.  This  act 
only  applies  to  the  city  of  Philadelphia ;  but  the  Act  30  July,  1842,  §26,  P. 
L.  454,  2  Purd.  §18,  p.  1676,  makes  similar  provisions  for  the  other  coun- 
ties of  the  state. 
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or  the  defendant  to  pay  such  costs  and  expenses,  as  the  case  may 
require.  It  has  been  held,  under  this  act,  that  where  one  is  in- 
dicted for  keeping  a  gambhng  house,  and  his  recognizance  is  for- 
feited, the  prosecutor,  who  had  lost  money  at  play,  in.  such  house, 
is  not  entitled  to  any  part  of  the  proceeds;  his  right  to  recover 
back  the  same  having  been  lost,  by  omission  to  bring  suit  within 
ten  days.^^'  So,  a  wife,  who  prosecutes  her  husband  for  adultery, 
is  not  entitled  to  participate  in  the  proceeds  of  a  forfeited  recog- 
nizance.^^* The  supreme  court  has  no  jurisdiction  to  review  the 
decree  of  distribution.^^" 

VI.    Scire  Facias  on  a  Recognizance  in  the  Orphans'  Court. 

147.    Recognizance. 

In  proceedings  in  the  orphans'  court  for  the  partition  of  the 
real  estate  of  a  decedent,  if  it  be  found  that  the  lands  cannot  be 
divided,  without  prejudice  to  or  spoiling  the  whole,  and  an  ap- 
praisement is  returned,  the  court  is  empowered  to  allot  the  same 
to  such  one  of  the  parties  as  shall  oflfer  the  highest  price  for  the 
same,  above  the  valuation  returned,  or,  if  no  higher  price  be  of- 
fered, to  the  several  heirs,  in  the  order  prescribed  by  the  act  of 
1832  ;^^^  and  the  party  accepting  the  same,  or  some  one  on  his 
behalf,  is  required  to  pay  to  the  other  parties  interested,  their 
proportionate  parts  of  the  value  of  such  real  estate,  or  to  give  good 
security,  by  recognizance  or  otherwise,  to  the  satisfaction  of  the 
court,  for  the  pasmient  thereof,  with  legal  interest,  in  some  rea- 
sonable time,  not  exceeding  twelve  months,  as  the  court  may  di- 
rect.^"' And  the  same  proceedings  are  had,  where  the  land  is 
divided  into  purparts  of  unequal  value,  or  into  a  less  number  of 
purparts  than  there  are  parties  entitled ;  the  persons  to  whom  such 
parties  are  allotted  as  aforesaid  giving  security,  by  recognizance 
or  otherwise,  for  the  payment  of  owelty  of  partition  to  their  co- 
heirs.^^*  The  court,  in  such  case,  is  authorized  to  fix  a  time  for 
the  payment  of  the  principal  of  such  owelty,  having  regard  to  the 

123  Commonwealth  v.  Robbins,  26  Pa.  165. 

124  Commonwealth  v.  Blocher,  4  L.  Bar,  7  Dec.,  1872. 

125  Commonwealth  v.  Justice,  34  Pa.  165. 

126  Acts  29  March,  1832,  §37,  P.  L.  201,  3  Purd.  §43,  p.  3427,  and  22 
April,  1856,  §10,  P.  L.  S34,  3  Purd.  §115,  p.  3453. 

127  Act  of  1832,  §37 

ia8    Act  of  1832,  §§38-9,  3  Purd.  §§4S,  46,  p.  3430. 
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interest  of  those  entitled  to  the  estate.^^°  Until  such  security  is 
given  for  the  payment  of  the  shares  of  the  other  parties,  their 
estate  is  not  divested.""  Though  the  act  of  assembly  speaks  of 
security  by  recognizance  or  otherwise,  and  it  had  been  the  prac- 
tice, in  some  counties  to  take  bonds  from  the  accepting  heir,  yet, 
this  practice  was  condemned,  in  an  early  case ;  and  Chief  Justice 
McKean  said,  that  recognizances  ought  to  be  given,  which  would 
bind  the  lands  in  the  hands  of  the  party  to  whom  they  were  al- 
lotted."! 

148.    Form  of  recognizance. 

The  act  of  assembly  having  prescribed  no  particular  form  of 
recognizance,  an  obligation  of  record  in  any  form,  taken  before 
the  court,  or  its  clerk,  is  sufficient;  the  insertion  of  a  penalty  is 
not  indispensable.^'^  And  even  if  it  be  defective,  the  court  can- 
not decree  a  sale,  without  calling  on  the  party  to  perfect  it;  he 
must  have  an  opportunity  to  complete  his  election,  in  accordance 
with  the  statute,  before  he  can  be  adjudged  to  have  forfeited  his 
rights.^''  The  recognizance  ought  to  be  taken  in  the  name  of  the 
commonwealth,  for  the  use  of  the  parties  in  interest;  or  a  sepa- 
rate recognizance  should  be  taken  to  each  child  ;"*  but  a  practice 
has  long  prevailed,  in  some  counties,  of  taking  one  recognizance 
in  the  name  of  the  president  judge  of  the  orphans'  court,  which 
is  deemed  to  have  been  given  to  the  president  for  the  time  being, 
who  is  regarded  as  in  the  nature  of  a  corporation  sole,  for  that 
purpose;"^  he  is  regarded  as  a  trustee  for  the  children,  for  the 
purpose  of  taking  the  security.^'"  It  is  said  to  be  a  practice  not 
to  be  commended  ;^'^  and  only  supportable  on  the  maxim'  of  com- 
munis error  facit  jus."*    It  is  "a  bungling  contrivance  to  avoid 

129  Act  8  May,  1876,  P.  L.  140,  3  Purd.  §S2,  p.  3432. 

130  Walton  V.  Willis,  i  Dall.  351;  Smith  v.  Scudder,  11  S.  &  R.  325; 
Bavington  v.  Clarke,  2  P.  &  W.  115;  Bellas  v.  Evans,  3  P.  &  W.  479. 

131  Walton  V.  Willis,  i  Dall.  265. 

132  Riddle's  Appeal,  37  Pa.  177.  It  ought  to  follow  the  decree  of  the 
court,  and  clearly  exhibit  the  interests  secured.  Bailey  v.  Commonwealth, 
41  Pa.  473- 

133  Gregg's  Appeal,  20  Pa.  148. 

134  Eshelman  v.  Shuman,  13  Pa.  563. 
13s    Kean  v.  Franklin,  5  S.  &  R.  154. 

136  Taggart  v.  Cooper,  I  S.  &  R.  501. 

137  Commonwealth  v.  Shuman,  18  Pa.  346-7. 

138  Eshelman  v.  Shuman,  13  Pa.  560. 
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the  trouble  of  acknowledging  a  separate  recognizance  to  each 
child,  which  the  orphans'  court  ought  not  to  have  adopted.""" 
A  recognizance  binding  the  principal  and  his  sureties,  in  a  cer- 
tain sum,  "to  be  levied  of  their  goods  and  chattels,  lands  and 
tenements,  respectively,"  is  joint  and  several.^*"  But  although 
three  of  the  heirs  accept  jointly,  they  may  give  separate  recogni- 
zances.^*^ On  giving  of  a  recognizance  in  partition,  it  is  made 
the  duty  of  the  clerk  of  the  court,  to  make  a  calculation  exhibit- 
ing the  amounts  due  to  the  respective  parties  in  interest,  and, 
when  approved  by  the  court,  to  enter  the  same  of  record.^*"  The 
recognizance  is  personally  binding  on  the  surety,  though  in 
terms  to  be  levied  on  the  land  assigned  to  the  principal.^*^ 

149.    Lien  of  the  recognizance. 

The  recognizance  is  a  lien  on  the  lands  taken  at  the  appraise- 
ment, from  its  date;  such  lien  is  a  legal,  not  an  equitable  one."* 
But  it  is  not  a  lien  on  the  other  lands  of  the  cognizor  or  of  his 
surety;^**  it  extends,  however,  to  the  whole  estate  taken  at  the 
valuation,  not  merely  to  the  undivided  interests  of  such  of 
the  other  heirs  as  have  not  received  payment  of  their  shares.^*' 
Where  several  tracts  are  taken  at  the  appraisement,  the  recogni- 
zance is  only  a  lien,  as  against  a  bona  fide  purchaser,  to  the 
amount  of  the  valuation  of  the  tract  purchased  by  him;^*^  and 
where  a  husband  takes  in  right  of  his  wife,  his  recognizance  does 
not  bind  the  wife's  estate  in  the  lands.^*'  If  the  recognizance  be 
taken  in  the  full  amount  of  the  appraised  value,  it  is  a  security 
for  the  widow's  interest,  as  well  as  that  of  the  heirs,  though  she 
be  not  named  ;^*^  but  there  is  a  difference  between  the  widow's 
interest  and  that  of  the  heirs,  as  regards  the  question  of  lien ;  the 
former  is  made  a  Hen  by  the  words  of  the  statute,^^"  and  the  re- 

139  Ibid.,  563. 

140  Wampler  v.  Shissler,  i  W.  &  S.  365. 

141  Ebbs  V.  Commonwealth,  11  Pa.  374. 

142  Act  12  April,  i8ss,  P.  L.  214,  3  Purd.  §62,  p.  3436. 

143  Taggart  v.  Cooper,  i  S.  &  R.  497. 

144  Kean  v.  Franklin,  S  S.  &  R.  147;  Share  v.  Anderson,  7  S.  &  R.  61. 
14s  Allen  V.  Reesor,  16  S.  &  R.  10. 

146  Cubbage  v.  Nesmith,  3  W.  314. 

147  Allen  V.  Martin,  2  P.  &  W.  310. 

148  Kean  v.  Ridgway,  16  S.  &  R.  60 ;  Hoffer  v.  Wightman,  5  W.  205. 

149  Bailey  v.  Commonwealth,  41  Pa.  473. 

150  Medlar  v.  Aulenbach,  2  P.  &  W.  359. 
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cognizance  is  but  collateral  to  it  ;"^  and  in  case  of  a  sale  in  par- 
tition, the  widow's  interest  remains  a  lien,  independently  of  any 
security  taken  from  the  purchaser,  by  recognizance  or  other- 
wise.^°^  By  the  acceptance  of  the  land  at  the  valuation,  the  inter- 
est of  the  party  accepting  becomes  absolutely  merged ;  he  has  no 
interest  in  the  amount  secured  by  the  recognizance  ;^^^  he  may 
convey,  however,  expressly  reserving  "his  interest  at  the  death 
of  the  widow,"  and,  in  such  case,  may  come  in  for  a  share  of  the 
fund."* 

150.    Of  the  scire  facias. 

The  usual  mode  of  enforcing  the  recognizance  is,  by  writ  of 
scire  facias,  issued  out  of  the  court  of  common  pleas.  And,  al- 
though, in  an  early  case,^'°  it  is  said,  that  this  practice  can  only  be 
sustained  on  the  ground  of  communis  error,  and  that  an  action 
of  debt  would  be  the  more  appropriate  remedy,  inasmuch  as  a 
scire  facias,  in  general,  must  issue  from  the  court  in  which  the 
record  remains  ;^°*  yet,  in  a  more  recent  case,'^'  it  is  said  by  Mr. 
Justice  Strong,  to  be  sustainable,  because  an  original,  not  a  ju- 
dicial writ,  and  therefore,  substantially,  an  action  of  debt.  It 
should  be  sued  in  the  name  of  the  commonwealth,  and  judgment 
entered,  not  for  the  penalty,  but  for  the  amount  of  the  interest 
of  the  party  suing  ;^°'  and  any  number  of  the  parties  in  interest 
may  maintain  such  action.^'*  A  recovery  upon  the  recognizance 
by  one  of  the  heirs,  is  no  bar  to  a  subsequent  action  thereon  by 
another;^*"  and  after  the  death  of  an  heir,  a  suit  thereon  lies  by 
his  personal  representatives.^*^  The  cognizor  may  be  made  a  de- 
fendant, though  he  has  aliened  the  lands,  and  been  discharged 

151  De  Haven  v.  Bartholomew,  57  Pa.  126. 

152  Hise  V.  Geiger,  7  W.  &  S.  273;  Unangst  v.  Kraemer,  8  W.  &  S. 

391- 

153  Reigle  v.  Seiger,  2  P.  &  W.  340;  Stacker  v.  Shimer,  S  Wh.  452; 
Duey  V.  Clemens,  i  Pa.  118. 

154  Shelly  v.  Shelly,  8  W.  &  S.  153;  Updegrove  v.  Updegrove,  i  Pa. 
136.    And  see  Dech  v.  Gluck,  47  Pa.  403. 

155  Allen  v.  Reesor,  16  S.  &  R.  14- 

156  Ebbs  v.  Commonwealth,  11  Pa.  378. 

157  Schenley  v.  Commonwealth,  36  Pa.  54. 

158  Stewart  v.  Martin,  2  W.  200. 

159  Kidd  V.  Commonwealth,  16  Pa.  426. 

160  Good  V.  Good,  7  W.  ipS- 

161  Pauley  v.  Pauley,  7  W.  159. 
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as  an  insolvent  ;'^^  and  if  he  die,  pendente  lite,  his  representatives 
must  be  brought  in,  before  the  action  can  proceed  against  the 
terre-tenant.^*'  The  writ  should  recite  the  recognizance,  and  as- 
sign breaches  of  the  condition;  and  is  to  be  served  in  the  same 
manner  as  a  summons. 

On  a  sci.  fa.  orphans'  court  recognizance  issued  over  twenty- 
nine  years  after  the  recognizance  was  filed,  the  presumption  of 
payment  cannot  be  overcome  except  by  positive  proof  of  a  prom- 
ise to  pay  the  particular  debt  for  which  the  recognizance  was 
given.*** 

151.    Trial  and  judgment. 

It  is  no  defense  to  a  scire  facias  on  the  recognizance,  that  the 
person  for  whose  use  the  suit  is  brought,  is  not  entitled  to  the 
money ;  the  right  to  the  fund  can  be  determined,  after  a  recovery 
thereof.*"'  Nor  can  an  heir,  who  has  accepted  at  the  valuation, 
and  given  recognizance  for  the  other  shares,  except  to  the  regu- 
larity of  the  proceedings;***  and  the  recognizance  being  in  the 
nature  of  a  judgment,  it  is  not  open  to  defalcation  as  to  matters 
antecedent.**'  The  surety,  however,  may  show  that  his  principal 
(who  was  illegitimate)  took  no  title  by  the  proceedings;***  and  it 
is  a  good  defense,  that  the  plaintiff  received  the  proceeds  of  an- 
other purpart,  sold  by  order  of  the  orphans'  court  ;**^  but  an  heir 
is  not  entitled  to  a  deduction  for  a  deficiency  in  the  quantity  of 
land  confirmed  to  him,  though  it  was  appraised  at  a  certain  sum 
per  acre.*'"  Where  several  distinct  parcels  of  land  are  taken  by 
one  of  the  heirs,  at  the  valuation,  a  release  of  one  of  them  from 
the  lien  of  the  recognizance,  does  not  discharge  the  others.*" 

162  Kean  v.  Franklin,  s  S.  &  R.  147. 

163  Reigart  v.  EUmaker,  6  S.  &  R.  44. 

164  Barnhart  v.  Barnhart,  22  Super.  Ct.  206. 

165  Commonwealth  v.  Lightner,  9  W.  &  S.  117. 

166  Commonwealth  v.  Haffey,  6  Pa.  348. 

167  Beatty  v.  Smith,  4  Yeates  102.  The  defendant  may  set  up  an  in- 
cumbrance created  by  the  common  ancestor  of  the  parties.  Seaton  v. 
Barry,  4  W.  &  S.  183.  And  see  Goepp's  Appeal,  15  Pa.  425;  Wishart  v. 
Downey,  IS  S.  &  R.  V- 

168  Davis  V.  Houston,  2  Yeates  289. 

169  Kidd  V.  Commonwealth,  16  Pa.  426. 

170  Nichols  V.  Rumel,  3  P.  &  W.  195. 

171  Reigart  v.  EUmaker,  14  S.  &  R.  121 ;  Crawford  v.  Crawford,  2  W. 
339- 
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There  must  be  separate  judgments  against  the  cognizor  and  terre- 
tenant;  each  defends  separately,  and,  as  the  issue  between  the 
plaintiff  and  the  terre-tenants  is  collateral  to  the  proceedings 
against  the  cognizor,  who  is  the  defendant  on  record,  so  must 
the  judgment  be,  which  is,  that  plaintiff  have  execution  of  the 
lands  in  the  hands  of  the  terre-tenant,  for  as  much  as  has  been 
found  against  him.^''' 

152.  Satisfaction. 

Upon  receipt  of  the  amount  found  due  to  the  party  suing 
upon  the  recognizance,  he  is  required  to  enter  satisfaction  of 
record,  under  pain  of  forfeiting  the  sum  of  fifty  dollars  abso- 
lutey,  and  such  further  sum,  not  exceeding  the  amount  received, 
as  shall  be  assessed  by  a  jury,  on  a  trial  at  law ;  and  the  orphans' 
court,  on  due  proof  of  payment,  may  make  an  order  for  the 
relief  of  the  party  from  the  recorded  lien,  which,  being  entered 
on  record,  will  operate  as  a  full  discharge  of  the  same.^'''  Where 
a  suit  is  brought  upon  such  recognizance,  the  prothonotary  is  re- 
quired to  furnish  to  the  clerk  of  the  orphans'  court,  a  memo- 
randum of  the  names  of  the  parties,  the  number  and  term,  and 
the  date  of  the  action,  which  is  to  be  entered  upon  the  record; 
and  when  the  judgment  is  satisfied  of  record,  either  by  the  re- 
ceipt of  the  plaintiff,  or  by  the  return  of  an  execution,  he  is  re- 
quired, upon  the  application  of  the  defendant,  to  furnish  a  cer- 
tificate thereof;  and  upon  presentation  of  the  same  to  the  clerk 
of  the  orphans'  court,  it  is  his  duty  to  mark  such  recognizance 
satisfied.^^* 

VII.    Scire   Facias  on   Sheriff's  Recognizances  and   on  Judgments 
Upon  OiBcial  Bonds. 

153.  Sheriffs'  recognizances,  (hh) 

For  the  protection  of  suitors,  the  sheriffs  of  the  several  coun- 
ties of  the  commonwealth  are  required  by  statute;^'*  to  enter 
into  a  recognizance,  and  become  bound  in  a  bond,  with  at  least 
two  sufficient  sureties,  in  a  sum  fixed  by  law,^''  conditioned  that 

hh  2  Vale  4713. 

172  Kean  v.  Ellmaker,  7  S.  &  R.  I,  4. 

173  Act  29  March,  1832,  §§So-Si,  P-  L.  206,  3  Purd.,  pp.  3435,  3436. 

174  Act  3  April,  i860,  P.  L.  630,  2  Purd.  §21,  p.  1678. 
17s  Act  IS  April,  1834,  §62,  P.  L.  547,  4  Purd-  §2,  P-  4379- 
176  Act  April  21,  1876,  P.  L.  46,  4  Purd.  §3,  p.  4379. 
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he  shall  and  do,  without  delay  and  according  to  law,  well  and 
truly  serve  and  execute  all  writs  and  process  to  him  directed; 
and  shall  and  do,  from  time  to  time,  upon  request  to  him  for  that 
purpose  made,  well  and  truly  pay,  or  cause  to  be  paid,  to  the 
several  suitors  and  parties  interested  in  the  execution  of  such 
writs  and  process,  their  lawful  attorneys,  factors,  agents  or  as- 
signs, all  and  every  sum  and  sums  of  money  to  them  respectively 
belonging,  which  shall  come  to  his  hands ;  and  shall  and  do,  from 
time  to  time,  and  at  all  times  during  his  continuance  in  the  office 
of  sheriff,  well  and  faithfully  execute  and  perform  all  and  singu- 
lar the  trusts  and  duties  to  the  said  office  lawfully  appertain- 
ing.^'^  The  sureties  are  to  be  approved  by  the  judges  of  the 
court  of  common  pleas  and  also  by  the  governor  ;"^  and  the  re- 
cognizance is  to  be  taken  by  the  recorder  of  deeds,  and  recorded 
in  his  office.^'*  The  bond  and  recognizance  are  distinct  securities ; 
an  action  will  lie  upon  either  of  them  ;^'°  and  the  sureties  are  not 
relieved  by  a  recovery  upon  one  of  them,  which  was  paid  out  of 
the  estate  of  their  principal.^*^  Both  a  bond  and  recognizance 
must  be  given ;  unless  the  latter  be  given,  there  can  be  ho  recov- 
ery on  the  bond ;  in  such  case,  the  commission,  and  all  acts  under 
it  are  void.^*^    The  sureties  are  jointly  and  severally  liable.^'^ 

"This  is  for  the  purpose  of  creating  a  lien  on  real  estate,  and 
thereby  increasing  the  security  of  all  persons  interested  in  the 
proper  discharge  of  the  sheriff's  duties.  Nonconstat,  that  those 
who  entered  into  the  recognizance  would  not  be  liable  without 

177  Act  of  1834,  §64,  4  Purd.  §s,  p.  4380.  By  §66  of  the  same  act,  the 
coroner  of  each  county  is  required  to  enter  into  a  recognizance,  and  be- 
come bound  in  a  bond,  with  at  least  two  sufficient  sureties,  in  one-fourth 
of  the  sum  required  from  the  sheriff  of  the  same  county. 

178  Act  of  1834,  §69,  4  Purd.  §8,  p.  4381. 

179  Ibid.,  §68,  4  Purd.  §7,  p.  4381. 

180  Commonwealth  v.  Lelar,  13  Pa.  29. 

181  Commonwealth  v.  Montgomery,  31  Pa.  519.  It  appears  to  have 
been  the  intent  of  the  legislature,  in  1803,  that -the  sureties  should  be 
different  persons,  so  as  to  make  them  cumulative,  not  concurrent  securi- 
ties. In  this  case,  Lowrie,  C.  J.,  says — "the  form  of  the  two  contracts  is 
such  that,  in  strict  law,  the  sureties  are  bound  for  two  penalties,  and  it 
is  only  in  equity  that  they  can  be  relieved  from  either."  And  in  Morris's 
Estate,  4  Pa-  163,  Coulter,  J.,  says— "it  is  not  essential,  that  the  sureties 
in  the  bond  should  be  the  same  as  those  in  the  recognizance." 

182  Young  v.  Commonwealth,  6  Binn.  88. 

183  Beeson  v.  Commonwealth,  13  S.  &  R.  249;  Brownfield  v.  Common- 
wealth, 13  S.  &  R.  265. 
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such  certificate.  We  think,  however,  that  the  filing  in  the  pro- 
thonotary's  office  of  a  duly  certified  copy  of  the  recognizance  is 
a  compliance  with  the  meaning  of  the  statute."^^* 

A  praecipe  commanded  the  prothonotary  to  issue  a  sci.  fa.  on 
the  official  recognizance  of  a  sheriff,  and  the  writ  as  issued  in- 
correctly recited  the  recovery  of  the  judgment  on  such  recogni- 
zance and  the  plea  of  nul  tiel  record  was  filed.  On  the  trial  an 
amendment  was  allowed  of  the  writ  by  the  praecipe  and  record 
and  the  judgment  was  entered  for  the  plaintiff  on  the  plea  of 
nul  tiel  record.^"" 

154.    Lien  of  the  recognizance. 

The  statute  provides  that  all  real  estate,  within  the  county,  of 
the  sheriff  and  his  sureties,  shall  be  bound  by  the  recognizance, 
as  effectually  as  by  a  judgment  in  a  court  of  record.  And  it  is 
thereby  made  the  duty  of  the  recorder,  as  soon  as  a  sheriff  is 
commissioned,  to  certify  such  recognizance  to  the  prothonotary 
of  the  court  of  common  pleas,  who  shall  enter  the  names  of  the 
parties  thereto  upon  the  judgment  docket.^*'  Under  the  act  of 
1803,  it  was  held,  that  the  lien  was  unlimited  in  duration,  as  to 
the  sheriff  himself  ■,^"  but  by  the  act  of  i860,''*  the  lien  of  a 
sheriff's  recognizance  is  limited  to  the  term  of  ten  years  from  its 
date.  But  this  act  does  not  apply  to  the  recognizance  of  the 
sheriff  of  Philadelphia ;  nor  does  the  expiration  of  the  lien  affect 
the  personal  liability  of  the  sheriff  or  his  personal  representatives. 
In  Philadelphia,  however,  it  is  provided  by  the  act  of  1868,'*" 
that  no  action  shall  be  sustained  against  the  sheriff,  for  any  act 
done  in  his  official  capacity,  or  upon  his  official  bond  or  recog- 

184    Borlin  v.  Highberger,  104  Pa.  143. 
i8s    Borlin  v.  Highberger,  104  Pa.  143. 

186  Act  of  1834,  §7,  4  Purd.  §13,  p.  4382.  It  seems,  that  the  recogni- 
zance does  not  bind  after-acquired  lands.  Fricker's  Appeal,  i  W.  393. 
The  syllabus  of  this  case  is  broader  than  the  decision;  the  point  was 
not  decided  by  the  court. 

187  Snyder  v.  Commonwealth,  3  P.  &  W.  286.  As  no  suit  could  be 
brought  on  the  recognizance,  after  the  expiration  of  five  years,  this  was 
the  limitation  of  the  lien  as  to  the  sureties.  Smith  v.  Miller,  13  S.  &  R. 
339.  And  it  was  held,  in  the  same  case,  that  the  commencement  of  an 
action  on  the  bond,  would  not  prolong  the  lien  of  the  recognizance,  as  to 
them. 

188  Act  3  April,  i860,  P.  L.  650,  4  Purd.  §15,  p.  4385. 

189  Act  13  April,  1868,  P.  L.  948,  4  Purd-  §16,  p.  438S- 
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nizance,  unless  commenced  within  five  years  after  the  date 
thereof.  The  lien  is  discharged  by  a  judicial  sale  under  a  prece- 
dent mortgage  ;^^°  but  not  by  a  sale  under  a  subsequent  incum- 
brance.^^^ 

155.    Liability  of  the  sureties. 

The  sureties  in  an  official  bond  are  not  liable  beyond  the  amount 
of  the  penalty;  in  sheriff's  bonds,  and  all  cases  of  a  like  nature, 
the  sureties  may  be  discharged  on  payment  of  the  amount  stipu- 
lated in  the  bond.^°^  But,  as  a  general  rule,  their  obligation  is  co- 
extensive with  that  of  their  principal. ^°^  They  are  liable  for 
their  principal's  trespass,  in  selling  the  goods  of  A.  under  an  exe- 
cution against  B.  ;^**  for  a  neglect  to  levy  and  sell,  before  the  re- 
turn day  of  his  writ;^°°  for  the  value  of  goods  eloigned,  after  a 
levy,  not  exceeding  the  amount  of  the  execution  ;^°^  for  the 
amount  of  an  execution,  levied  upon  personal  property,  and  paid 
to  the  sheriff,  after  the  return  day  of  the  writ  ;^*'  and  generally, 
for  every  breach  of  an  official  duty  imposed  upon  him  by  law; 
as,  for  the  escape  of  a  defendant  arrested  on  final  process  ;^°*  or 
his  neglect  to  commit  one  convicted  of  bastardy,  in  accordance 
with  the  sentence  of  the  court.^"^  But  they  are  not  liable  for  his 
acts,  other  than  of  an  official  character;  as,  for  the  printer's  bill 
for  the  publication  of  official  advertisements."""  "A  sheriff's  re- 
cognizance is  conditioned  for  the  discharge  of  his  official  duty, 
and  for  the  payment  to  suitors  and  parties  interested  in  the  exe- 
cution of  writs  and  process,  the  money  belonging  to  them  which 

190  Spang  V.  Commonwealth,  12  Pa.  358. 

191  McKenzey's  Appropriation,  3  Pa.  156. 

192  Commonwealth  v.  Forney,  3  W.  &  S.  358;  Farrar  v.  United  States, 
5  Pet.  373;  Leggett  v.  Humphreys,  21  How.  67. 

193  McCaraher  v.  Commonwealth,  S  W.  &  S.  21 ;  Ziegler  v.  Common- 
wealth, 12  Pa.  227 ;  Wayne  v.  Commercial  Bank,  52  Pa.  343. 

194  Carmack  v.  Commonwealth,  s  Binn.  184;  People  v.  Schuyler,  4  N. 

Y.  173. 

19s  Dorrance  v.  Commonwealth,  13  Pa.  i6o;  Linton  v.  Commonwealth, 
46  Pa.  294. 

ig6    Mitchell  v.  Commonwealth,  37  Pa.  187. 

197  Beale  v.  Commonwealth,  7  W.  183. 

198  Wolverton  v.  Commonwealth,  7  S.  &  R.  273;  Smith  v.  Common- 
wealth, 59  Pa.  320. 

199  Snyder  v.  Commonwealth,  i  P.  &  W.  94. 

200  Commonwealth  v.  Swope,  45  Pa.  535. 


Of  thf.  Writ  of  Scire  Facias.  2715 

shall  come  to  his  hands ;  to  that  extent  his  sureties  are  bound,  but 
no  further."^"^  So,  they  are  not  liable  for  an  overpayment  of 
fees  to  him,  by  the  county  commissioners ;  in  such  case  the  sheriff 
is  personally  liable  to  the  county,  in  an  action  for  money  had 
received ;  but  his  neglect  or  refusal  to  pay  a  debt  which  he  owes, 
is,  in  no  sense,  a  violation  of  his  official  duties. ^"^ 

156.    Scire  facias  on  the  recognizance. 

It  is  provided  by  the  act  of  1803,^°^  that  whenever  the  com- 
monwealth or  any  individual  shall  be  aggrieved  by  the  misconduct 
of  a  sheriff,  it  shall  be  lawful,  as  often  as  the  case  may  require, 
to  institute  actions  of  debt  or  of  scire  facias  upon  the  recogni- 
zance, against  such  sheriff  and  his  sureties,  their  heirs,  executors 
or  administrators;  and  if  it  shall  be  proved  what  damage  hath 
been  sustained,  and  a  verdict  and  judgment  be  given,  execution 
shall  issue  for  so  much  only  as  shall  be  found  by  such  verdict  and 
judgment,  with  costs,  and  such  suits  may  be  instituted,  and  the  like 
proceedings  had,  as  often  as  damages  shall  be  so  sustained.  But 
such  suits  against  the  sureties  must  be  brought  within  five  years 
after  the  date  of  the  recognizance.^"*  Every  suitor  who  is  damni- 
fied may  sue  out  a  scire  facias  on  the  recognizance  and  recover 
his  damages  f°^  and  the  suit  must  be  brought  in  the  name  of  the 
legal  party.^"^  But  it  is  not  error,  that  the  writ  does  not  state 
for  whose  use  the  suit  is  brought;^"''  it  ought,  however,  to  show 
how  the  party  was  damnified.^"*  In  such  suit,  the  plaintiff  must 
prove  actual  damage;  it  is  not  enough,  to  show  an  act  of  official 

201  Ibid.,  536. 

202  Commonwealth  v.  Hoffman,  74  Pa.  105,  no.  "They  might  as  well 
be  held  responsible,"  said  Sharswood,  J.,  "if  the  sheriff  should  break  into 
and  rob  the  fire-proof  in  the  office  of  the  county  treasurer.''    Ibid. 

203  Act  28  March,  1803,  §4,  4  Sm.  L.  48,  4  Purd.  §14,  p.  4382.  This 
section  is  still  in  force.  Commonwealth  v.  Rainey,  4  W.  &  S.  186 ;  Smith  v. 
Commonwealth,  59  Pa.  326. 

204  See  §154.  The  time  is  to  be  computed  from  the  date  of  execution, 
not  from  the  time  of  its  approval.  Wilson  v.  Commonwealth,  7  W.  &  S. 
181.  See  Act  13  April,  1868,  P.  L.  948,  4  Purd.  §16,  p.  4385,  as  to  Phila- 
delphia, which  in  this  respect  is  but  a  re-enactment  of  the  existing  law. 
But  it  also  limits  personal  actions  against  the  sheriff  for  a  breach  of  official 
duty. 

20s  Withrow  V.  Commonwealth,  10  S.  &  R.  231. 

206  Brownfield  v.  Commonwealth,  13  S.  &  R.  265. 

207  Beale  v.  Commonwealth,  7  W.  183. 

208  Withrow  V.  Commonwealth,  10  S.  &  R.  231. 
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misconduct,'"^  as  the  sureties  are  only  responsible  to  the  extent 
of  the  actual  damage  sustained  by  a  suitor,  in  consequence  of 
the  sheriff's  misconduct.*^"  A  certified  copy  of  the  recognizance, 
by  the  recorder  of  deeds,  is  evidence  for  the  plaintiff  ;*^^  and  the 
fact  of  execution,  and  that  the  sheriff  acted  in  his  office,  are 
prima  facie  evidence  of  the  approval  of  the  sureties  f^^  the  plain- 
tiff need  not  prove  that  the  sheriff  was  commissioned,  unless  it 
be  denied,  by  plea.^^'  A  terre-tenant,  who  has  purchased  after 
the  execution  of  the  recognizance,  may  set  up  a  defense,  of  which 
the  sheriff  neglected  to  avail  himself  in  a  personal  action.^^*  The 
judgment,  in  a  suit  upon  the  recognizance,  is  not  for  the  penalty, 
but  for  the  damage  sustained  by  the  party  suing. "^ 

157.    Suits  on  ofiBcial  bonds. 

Besides  sheriffs  and  coroners,  various  other  state,  county  and 
township  officers,  are  required  to  give  bonds  for  the  faithful  per- 
formance of  their  duties.  Such  bonds  are  also  required  from 
administrators,  guardians  and  trustees ;  and  from  certain  persons 
exercising  public  employments,  such  as  auctioneers  and  tavern- 
keepers;  the  mode  of  proceeding  upon  such  official  bonds  will 
be  now  considered.  The  remedy  upon  such  bond  was  by  action 
of  debt  but  now  assumpsit;  and  the  proceedings  in  such  suit 
are  regulated  by  the  act  of  1836,^^"  as  follows: 

1.  The  writ  is  to  be  issued  in  the  name  of  the  commonwealth, 
and  the  names  of  the  persons  suing  it  out  are  to  be  suggested  as 
plaintiff's  therein,  and  they  are  liable  for  costs. 

2.  If  persons  having  distinct  interests  shall  join  in  bringing  suit 
on  the  bond,  they  may  either  declare  separately,  setting  forth  the 

209  Commonwealth  v.  McCoy,  8  W.  153;  Commonwealth  v.  Allen,  30 
Pa.  49;  Commonwealth  v.  Lelar,  5  Clark  167;  Commonwealth  v.  I<yle,  I 
W.  N.  C.  90. 

210  Juniata  Bank  v.  Beale,  i  W.  &  S.  227 ;  Commonwealth  v.  Contner, 
21  Pa.  266. 

211  Act  of  1834,  §71,  4  Purd.  §10,  p.  4381. 

212  Young  V.  Commonwealth,  6  Binn.  88. 

213  Brownfield  v.  Commonwealth,  13  S.  &  R.  236. 

214  Commonwealth  v.  Duncan,  8  Pa.  93.  In  general,  a  sheriff's  recog- 
nizance, can  only  be  impeached,  by  such  evidence  as  would  be  admissible 
against  a  judgment.    McMicken  v.  Commonwealth,  58  Pa.  213. 

215  Wolverton  v.  Commonwealth,  7  S.  &  R.  273;  Campbell  v.  Com- 
monwealth, 8  S.  &  R.  417 ;  McMicken  v.  Commonwealth,  58  Pa.  213. 

216  Act  14  June,  1836,  §6,  P.  L.  639,  i  Purd.  §18,  p.  471. 
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particular  breaches  of  the  condition  of  the  bond  by  which  they 
have  been  damnified,  or  they  may  join  in  the  declaration  and 
afterwards  sever  in  their  replications  or  otherwise,  so  as  to  set 
forth  the  distinct  breaches  upon  the  record. 

3.  If  an  action  has  been  commenced  as  above,  any  person  hav- 
ing cause  of  action  may,  at  any  time  before  final  judgment,  be- 
come a  plaintiff,  upon  filing  a  suggestion  with  leave  of  the  court, 
and  may  proceed  to  declare  and  set  forth  the  breaches  of  condi- 
tion which  have  occurred  to  his  particular  injury. 

4.  The  obligors  in  such  bond  may  plead  performance  of  the 
condition  as  respects  the  persons  bringing  suit  or  any  of  them, 
and  if  such  fact  be  confessed  or  found,  such  person  shall  be  de- 
barred. 

5.  When  several  persons  join  in  the  writ,  and  separate  issues 
arise,  they  may  have  them  tried  separately  or  together,  at  their 
election,  and  separate  issues  of  fact  may  be  tried  by  the  same 

jury- 

6.  The  parties  to  each  issue  shall  be  liable  for  costs  of  trial, 
as  if  they  were  the  sole  parties  to  the  proceeding. 

7.  Judgment  for  the  defendants  upon  all  the  issues  shall  not 
affect  proceedings  by  any  other  person,  nor  shall  it  affect  pro- 

'  ceedings  by  the  plaintiffs  in  such  issues  for  any  subsequent  breach 
or  cause  of  action. 

8.  Judgment  against  the  defendants  is  twofold  in  form,  being, 
first,  for  the  commonwealth  in  the  whole  penalty  of  the  bond, 
and  secondly,  for  the  plaintiff  in  the  issues  in  the  amount  of 
damages  assessed,  and  costs  accrued  between  the  plaintiff  and 
defendants.^^^ 

9.  The  judgment  in  favor  of  the  commonwealth  is  to  remain 
for  the  benefit  of  all  persons  injured  by  a  breach  of  the  condi- 
tions of  the  bond ;  but  it  is  not  a  lien  upon  the  real  estate  of  the 
defendants,  unless  the  commonwealth  shall  have  been  the  real, 
and  not  merely  the  nominal,  plaintiff. 

10.  The  judgment  in  favor  of  the  plaintiff  in  the  issue  is  a  lien 
upon  the  real  estate  of  the  defendants,  and  execution  may  be  had 
on  scire  facias,  or  other  action,  as  in  the  case  of  other  judgments 
in  personal  actions. 

11.  Where  a  judgment  has  been  entered  in  favor  of  the  com- 

217    See  Miltenberger  v.  Commonwealth,  14  Pa.  71 ;  Commonwealth  v. 
Nealon,  8  Lur.  L.  R.  123. 
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monwealth  for  the  penalty  of  the  bond,  and  a  breach  of  the  con- 
dition occurs  subsequently,  the  party  aggrieved  may  proceed  by 
scire  facias  upon  such  judgment,  suggesting  his  interest  therein, 
to  assess  and  recover  his  damages,  in  the  manner  provided  in  the 
second  section  of  the  same  act,  for  recovery  for  a  breach  in  the 
condition  of  a  bond  to  secure  the  performance  of  a  covenant, 
after  a  judgment  had  upon  such  bond.^^' 

12.  The  judgment  upon  such  scire  facias  is  in  all  respects  of 
like  effect  with  judgments  in  other  personal  actions. 

13.  The  sureties  in  the  bond  may,  at  any  time  after  suit  brought, 
pay  into  court  the  whole  amount  of  the  penalty  of  the  bond,  with 
all  costs  of  suit  up  to  that  time,  whereupon  they  shall  be  dis- 
charged from  all  further  liability  by  reason  thereof :  but  this  shall 
not  debar  the  person  injured  from  an  action  against  the  principal 
for  damages  not  paid  out  of  such  bond. 

Any  borough,  city  or  other  municipality  to  which  is  given  the 
bond  or  other  obligation  of  any  officer,  or  the  bond  or  other  obli- 
gation of  any  contractor,  in  which  bond  or  obligation  a  corpora- 
tion or  surety  company  is  the  surety,  may  bring  any  action  or 
other  legal  proceeding  on  the  bond  or  obligation  in  the  county  in 
which  the  respective  borough,  city  or  other  municipality  is  situ- 
ate, if  the  said  corporation  or  surety  company  were  a  resident  of 
said  county."^' 

The  summons  or  other  process  shall  be  served  on  the  defend- 
ant by  reading  it  in  the  hearing  of  the  president,  vice-president, 
secretary,  chief  clerk,  treasurer  or  any  other  officer  of  the  com- 
pany, or  any  director  or  agent,  or  by  giving  him  a  true  and  at- 
tested copy.  If  any  of  the  officers  or  agents  cannot  be  conveni- 
ently found,  then  service  may  be  made  by  leaving  a  true  and  at- 
tested copy  of  the  summons  or  other  process  at  the  dwelling 
house  of  the  officer  or  agent  with  an  adult  member  of  the  fam- 
ily ;  and  if  he  resides  in  the  family  of  another  then  the  copy  may 
be  left  with  an  adult  member  of  that  family.  Where  the  cor- 
poration or  surety  company  defendant  is  a  foreign  corporation 
the  summons  or  other  process  may  be  served  in  the  manner  pro- 
vided for  service  on  an  appointed  and  registered  resident  agent 
of  a  foreign  corporation.''"' 

218  See  §167. 

219  Act  May  2,  1901,  §1,  P.  L.  Ill,  I  Purd.  §33,  p.  473. 

220  Ibid.,  §2,  P.  L.  Ill,  I  Purd.  §34,  p.  473. 
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The  same  act  prescribes  that  the  summons  or  other  process 
shall  be  served  by  the  sheriff  or  his  deputy  within  the  county  in 
which  the  writ  issues ;  but  when  the  corporation,  surety  company 
or  officers  and  agents  are  nonresidents,  the  sheriff  shall  deputize 
the  sheriff  of  any  county  in  which  the  corporation  or  surety  com- 
pany is  located,  or  it  officers  reside,  or  the  registered  state  agent 
in  cases  of  a  foreign  corporation  or  surety  company.^^^  The  act 
also  provides  how  suit  may  be  brought  in  the  county  where  the 
bond  is  approved,  ^^^  and  by  whom  service  may  be  made.^^'' 

SUIT  ON  OFFICIAL  BOND. 

The  Commonwealth  of  Pennsylvania,  at  the  suggestion  and  to  the 
use  of  (your  client), 

V. 

(Names  of  all  the  obligors.) 
To  the  Prothonotary  of  the  Court  of  Common  Pleas  of 
County. 
Sir:   Issue  summons  in  assumpsit  ret.  sec.  leg.  upon  the 

Bond, 

whereof  the  following  is  a  copy:  (Here  copy  bond  at  length,  sig- 
natures of  obligors,  witnesses,  justification,  recording — every- 
thing.) The  plaintiff  claims  to  recover  upon  the  said  bond  the 
sum  of  $  (state  full  amount  of  your  client's  damage),  with  in- 
terest from  and  costs  upon  the  following 

Statement. 

(Here  state  your  case.  The  following  may  serve  simply  as  a 
guide:)     The  plaintiff  on  the  day  of 

brought  suit  in  the  court  of  common  pleas  of 
county,  to  term,  against  David  Jones  to  recover  the 

amount  of  a  certain  note  due  by  said  Jones  to  plaintiff,  and  the 
plaintiff  afterward  recovered  a  judgment  against  said  Jones  for 
the  sum  of  dollars,  which  judgment  is  still  in  full 

force  and  unpaid.    The  plaintiff  afterward,  to  wit : 
issued  out  of  said  court  a  fieri  facias  against  said  David  Jones 

221  Ibid.,  §3,  I  Purd.  §35,  p.  474-  Mileage  for  service  in  the  latter 
cases  shall  be  computed  only  from  the  county  seat  in  which  the  deputized 
officer  resides.    Ibid. 

222  Ibid.,  §4,  I  Purd.  §36.  p.  474. 

223  Ibid.,  §2,  I  Purd.  §37,  p.  474- 
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for  the  aforesaid  sum  of  $  ,  with  interest  from 

and  costs.    Said  fi.  fa.  was  delivered  to  , 

being  then  and  there  sheriff  of  said  county  (and  one  of  the 
obligors  in  the  bond  now  sued  upon)  for  execution  according  to 
law.  The  said  writ  commanded  the  said  sheriff  that  of  the  goods 
and  chattels,  lands  and  tenements  of  said  David  Jones,  said  sheriff 
should  cause  to  be  levied  the  said  sum  of  $  and  in- 

terest and  costs.  And  said  David  Jones  then  and  there  had  goods 
and  chattels,  subject  to  said  execution  and  on  which  the  said  fi.  fa. 
could  then  and  there  have  been  levied,  sufficient  to  satisfy  the  said 
writ,  and  on  which  the  plaintiff  requested  said  sheriff  to  levy. 
But  the  said  sheriff,  his  duty  neglecting,  was  guilty  of  the  follow- 
ing breach  of  said  bond,  in  this  that  he  did  not,  although  thereto 
by  the  said  plaintiff  frequently  requested,  levy  upon  said  goods 
and  chattels,  or  any  part  thereof,  or  on  any  goods  or  chattels  or 
lands  or  tenements  of  said  David  Jones,  but  falsely  returned  said 
writ  nulla  bona.  Whereby  the  plaintiff  lost  the  said  sum  of  $ 
and  interest  from  and  costs  now  de- 

manded of  said  obligors  on  said  bond. 

A.  B., 
Plaintiff's  Attorney. 
(Date.) 
(Affidavit  when  required.) 

Indorse  this  paper  with  names  of  parties,  court,  term,  and 
No.: 

Praecipe  for  summons. 

Statement — Copy  of  bond  sued  on. 

Suggestion  of  breach — Amount  of  claim,  etc. 

If  suit  has  been  brought  by  another  party  on  the  official  bond, 
and  no  judgment  has  been  entered,  you  proceed  by  a  suggestion 
somewhat  in  the  following  form: 

The  Comm.  of  Penna.^ 
to  the  use  of  A.  B. 

v. 
C.  D.,  E.  F.,  G.  H.  _ 
To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas,  of 
county. 
The  suggestion  and  petition  of  I.  K., 
humbly  showeth 
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1.  That  a  suit  has  been  brought  in  this  honorable  court  to 

Term,  1912,  No.  ,  by  the  Comm.  of  Pennsylvania 
to  the  use  of  A.  B.  upon  the  official  bond  of  C.  D.,  high  sheriff 
of  said  county. 

2.  That  no  judgment  has  yet  been  entered  in  said  suit. 

3.  That  your  petitioner  has  a  just  cause  of  action  upon  said 
bond  as  follows: 

(Here  set  out  the  complaint  of  the  petitioner.) 
Wherefore  he  prays  this  honorable  court  that  he  may  be  made 
a  party  plaintiff,  and  be  allowed  to  declare  by  statement,  setting 
forth  the  breaches  of  the  condition  of  such  bond  to  his  particular 
injury  as  aforesaid. 

(Signature  of  Petitioner.) 
(or  of  his  counsel.) 
(name  of  petitioner)  having  been  duly  sworn,  ac- 
cording to  law,  doth  depose  and  say  that  the  facts  set  forth  in  the 
foregoing  petition  are  true. 

Sworn  to  and  subscribed  before  me, 

(Signature  of  Petitioner.) 
Indorse  this : 
Comm.  of  Pa.  to  use"^ 
of  A.  B. 

V. 

C.  D.,  E.  F.,  G.  H.^ 

Petition  of  I.  K. 
And  now,  on  motion  of  L.  M.,  attorney  for  I.  K.,  the 

court  grant  a  rule  to  show  cause  why  I.  K.  should  not  be  made 
a  party  plaintiff  in  the  above  case. 
Rule  returnable 

Serve  a  copy  of  this  petition  and  notice  of  the  rule  on  the  at- 
torneys of  the  plaintiffs  and  defendants.  Have  a  copy  of  the  peti- 
tion for  each  judge,  and  on  the  return-day  have  the  rule  made 
absolute. 

Give  an  order  to  the  prothonotary  in  this  form : 
Comm.  of  Pa. 
to  the  use  of  A.  B.    I  ^^^  ^^^^  ^^^^     ^^ 

V.  I 

C.  D.  et  al.  J 

To  the  Prothonotary  of  the  Court  of  Common  Pleas,  of 
County. 
48 


>-No.      ,  Term,       Year, 
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Sir:  Enter  my  appearance  for  I.  K.,  who  has  been  made  a 
party  plaintifif  in  the  above  case  by  order  of  court. 

L.  M., 
Attorney  for  I.  K. 
(Date.) 
Then  prepare  your  statement. 
The  following  form  may  serve  as  a  guide : 

to?h7,^eof  A.'b.  Vt'"^"^'^^^'    ^,         ^°""ty, 
CD.etal.         J       Term,i9i2.      No.        . 
I.  K.,  who  has  been  made  a  party  plaintiff  in  the  above  case,  by 
leave  of  the  court,  files  this,  his 

Statement. 
You  must  here  detail  your  statement.  The  form  under  the 
word  statement  in  the  praecipe  already  given  will  be  a  guide. 
Facts  very  in  every  case.  You  must  set  forth  clearly  the  circum- 
stances leading  up  to  the  breach ;  showing  how  your  client  stood 
with  reference  to  the  sheriff;  what  writ  he  delivered  to  the 
sheriff ;  what  the  sheriff's  duty  was ;  then  aver  the  breach ;  that 
is,  how  the  sheriff  defaulted  in  his  duty;  that  he  did  not  levy; 
that  he  did  not  serve  the  summons  (if  that  was  the  neglected 
writ),  and  exactly  how  the  damage  arose.  Then  you  state  your 
client's  loss  in  dollars.  Let  a  copy  of  the  bond  accompany  the 
statement.  This  paper  you  indorse  (always  writing  term, 
No.        ,  year,  ,  and  names  of  parties) : 

Statement  of  I.   K. 
Copy  of  bond  sued  on. 
Suggestion  of  breach. 
Amount  of  claim,  etc. 
(Affidavit  when  required.) 

158.    Scire  facias  for  subsequent  breaches. 

Since  the  act  of  1836,  a  second  action  would  not  lie  upon 
a  sheriff's  official  bond,  pending  a  former  one;  the  party  ag- 
grieved must  proceed  in  the  mode  prescribed  by  the  statute  ;^^* 
and  the  pendency  of  such  former  suit  may  be  pleaded  in  bar  of 
the  subsequent  one ;  under  the  statute,  it  goes  to  the  right  of  ac- 
tion, and  is  not  merely  matter  in  abatement.^^'    The  person  who 


224  Commonwealth  v.  Straub,  35  Pa.  137. 

225  Commonwealth  v.  Cope,  45  Pa.  161. 
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first  sues  and  obtains  judgment  on  an  official  bond,  is  entitled  to 
the  whole  penalty,  if  his  claim  be  so  much  -j^'^  any  surplus  is  to  be 
distributed  among  subsequent  suitors  ;^^^  the  commonwealth, 
however,  if  damnified,  is  entitled  to  priority  of  payment  to  the  ex- 
tent of  the  penalty.^^*  If  judgment  be  obtained,  by  one  suitor, 
for  the  penalty  of  the  bond,  the  judgment  remains  as  a  security 
for  further  breaches ;  and  a  party  who  subsequently  sustains  an 
injury,  for  which  he  is  entitled  to  sue,  must  come  in,  and  file  a 
suggestion  of  his  cause  of  action,  whereupon,  he  is  entitled  to  a 
writ  of  scire  facias  upon  the  judgment,  setting  forth  such  subse- 
quent breaches  f^^  and  the  judgment  in  such  scire  facias  has  the 
like  effect  as  one  obtained  in  a  personal  action.  The  scire  facias 
is  deemed  a  new  suit,  as  respects  the  statute  of  limitations.^^" 

159.    Defenses. 

The  sureties  in  an  official  bond  may  plead  any  matter  in  dis- 
charge of  their  obligation,  or  urge  any  jground  of  defense 
in  mitigation  of  the  damages.  Thus,  in  an  action  on  a  sheriff's 
bond,  for  not  making  the  money  on  an  execution,  it  may  be 
shown,  that  the  loss  was  occasioned  by  an  interference  with  the 
sheriff,  on  the  part  of  the  execution  creditor,  whereby  the  pro- 
ceedings were  interrupted  and  the  debt  lost.^'^  And  though  a 
general  return  of  "levied  on  all  the  defendant's  personal  prop- 
erty," is  prima  facie  evidence  of  a  levy  to  the  value  of  the  debt, 
the  sureties  may  show  what  was  the  actual  value  of  the  goods 
levied  on;^^^  for  they  are  only  liable  to  the  extent  of  the  actual 
loss  sustained  by  the  plaintiff.^^'  And  though  the  omission  to  re- 
turn a  fieri  facias  for  several  years,  raises  a  presumption  that  the 
sheriff  has  collected  the  debt,  yet  the  sureties  may  show  that 
it  was  not  in  fact  collected,  or  that  the  sheriff  had  a  good  excuse 

226  Dallas  V.  Chaloner,  3  Dall.  500;  Dallas  v.  Hazlehurst,  4  Dall. 
106  n;  McKean  v.  Shannon,  i  Binn.  370;  Christman  v.  Commonwealth,  17 
S.  &  R.  381. 

227  McKean  v.  Shannon,  i  Binn.  370. 

228  Commonwealth  v.  Wolbert,  6  Binn.  292. 

229  In  case  of  a  sheriff's  bond,  the  writ  must  be  directed  to  the 
coroner. 

230  Commonwealth  v.  Rainey,  4  W.  &  S.  186. 

231  Dorrance  v.  Commonwealth,  13  Pa.  160. 

232  Beale  v.  Commonwealth,  11  S.  &  R.  299  and  7  W.  183. 

233  Juniata  Bank  v.  Beale,  i  W.  &  S.  227;  Commonwealth  v.  Contner, 
21  Pa.  266;  Commonwealth  v.  Allen,  30  Pa.  49. 
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for  not  collecting  it.^'*  So,  it  may  be  shown  that  the  sheriff  paid 
the  money  into  court ;  this  relieves  him  from  all  responsibility  to 
the  party  entitled  to  the  fund;"°  and  so,  the  surety  of  an  ad- 
ministrator on  a  bond  given  in  pursuance  of  an  order  to  sell  real 
estate,  may  show  that  the  guardian  of  one  of  the  heirs  accepted 
the  administrator's  bond  for  his  ward's  share,  with  a  stay  of  exe- 
cution for  a  year.^^°  But  the  estate  of  a  surety  in  an  official  bond 
is  not  discharged  by  his  death,  leaving  the  principal  obligor  sur- 
viving ;^^^  nor  are  the  sureties  in  the  official  bond  of  a  public 
officer  released,  by  the  neglect  of  the  accounting  officers,  for  up- 
wards of  a  year,  to  compel  him  to  settle  his  account.-^^ 

The  sureties  may  also  defend  on  the  ground  that  there  has 
been  a  material  alteration  in  the  bond,  after  execution,  and  with- 
out their  knowledge;^'*  or,  of  a  variance  between  the  bond  ac- 
tually given,  and  the  form  prescribed  by  the  statute.  But  a  vari- 
ance between  a  statutory  bond  and  the  requirements  of  the  law 
is  fatal  only  when  the  condition  would  impose  a  greater  burden 
on  the  obligor  than  the  law  allows  f*"  the  omission  from  a  statu- 
tory bond  of  a  clause  which  does  not  affect  the  rights  of  the  par- 
ties, and  imposes  no  harder  terms  upon  the  obligors,  does  not  in- 
validate it.^*^  If  a  statute  prescribe  the  form  of  the  condition 
of  a  bond,  and  specify  the  nature  of  the  acts  and  duties  which  the 
officer  shall  be  bound  to  perform,  it  may  be  considered  as  directory ; 
and  a  condition  desig^nating  other  acts  and  things  to  be  done,  will 
not  vitiate ;  but  it  is  good  as  to  those  specified,  unless  the  act  pre- 
scribe that  it  shall  be  taken  in  that  form  and  no  other.^*^    And 

234    Commonwealth  v.  McCoy,  8  W.  153. 
23s    Shantz  V.  Lyle,  i  W.  N.  C.  224. 

236  Sawyers  v.  Hicks,  6  W.  76;  s.  p.  Commonwealth  v.  Shryock,  15  S. 
&R.  69. 

237  White  V.  Commonwealth,  39  Pa.  167. 

238  Commonwealth  v.  Wolbert,  6  Binn.  292;  Haehnlen  v.  Common- 
wealth, 13  Pa.  617;  Commonwealth  v.  Brice,  22  Pa.  211;  Pittsburgh,  Fort 
Wayne  and  Chicago  Railway  Co.  v.  Shaeffer,  59  Pa.  350. 

239  Miller  v.  Stewart,  4  W.  C.  C.  26;  s.  c.  9  Wheat.  680;  Smith  v. 
United  States,  2  Wall.  219.  The  signing  and  delivery  of  an  official  bond, 
is  an  authority  to  fill  up  a  blank  with  the  names  of  the  obligors.  Hultz  v. 
Commonwealth,  3  Grant  61. 

240  Commonwealth  v.  Laub,  i  W.  &  S.  261;  Shunk  v.  Miller,  5  Pa. 
250. 

241  Power  V.  Graydon,  53  Pa.  198. 

242  Speck  V.  Commonwealth,  3  W.  &  S.  324. 
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though  the  penalty  of  an  official  bond  exceed  that  directed  by 
statute,  it  is  bad  only  for  the  excess  f*^  so,  where  an  official  bond 
is  required  to  be  approved  by  the  judges  of  the  quarter  sessions, 
it  is  valid,  if  approved  by  the  proper  persons,  though  styling  them- 
selves judges  of  the  common  pleas.^** 

160.  Trial  and  judgment. 

The  trial  is  conducted  in  the  usual  manner,  as  in  other  per- 
sonal actions ;  or  the  case  may  be  referred  under  the  compulsory 
arbitration  law.^*°  And  damages  may  be  recovered  up  to  the 
time  of  the  trial,  where  they  proceed  from  the  cause  of  action 
originally  designed  as  a  breach;  for  the  statute  does  not  give 
the  party  who  originally  sued,  a  writ  of  scire  facias  for  subse- 
quent breaches,  as  in  case  of  a  bond  to  secure  the  performance  of 
covenants;  and  unless  he  could  assess  his  damages  to  the  time 
of  trial,  he  would  be  without  remedy. ^*^  The  statute  expressly 
gives  costs  to  the  successful  party  on  each  issue ;  the  judgment  in 
favor  of  the  commonwealth  for  the  penalty,  is  deemed  merely 
an  interlocutory  one,  so  far  as  respects  parties  injured  by  a  subse- 
quent breach."*^  In  Philadelphia,  when  judgment  is  obtained 
upon  a  sheriff's  or  coroner's  bond,  and  more  than  five  years  have 
elapsed  from  the  time  of  its  execution,  if  it  appear  that  all  per- 
sons who  have  been  made  parties  to  such  suit  have  been  satis- 
fied, or  their  claims  otherwise  disposed  of,  it  is  the  duty  of  the 
court,  on  the  application  of  the  sureties,  to  make  an  order  for 
the  entry  of  satisfaction  upon  the  judgment  for  the  penalty ;  and 
the  prothonotary  is  thereupon  required  to  make  such  entry  on 
the  judgment  index.^** 

161.  Satisfaction. 

If  no  action  of  debt  or  scire  facias  be  brought  upon  the  re- 
cognizance of  the  sheriff  and  his  sureties  within  seven  years  after 
the  date  of  such  recognizance,  the  court  of  common  pleas  of  the 
proper  county  may,  on  the  application  of  the  sureties,  or  either 
of  them  order  and  direct  that  the  recognizance  be  marked  satis- 

243  McCaraher  v.  Commonwealth,  5  W.  &  S.  ax. 

244  Commonwealth  v.  Laub,  i  W.  &  S.  261. 
24s    Gordon  v.  Commonwealth,  10  W.  444. 

246  Karch  v.  Commonwealth,  3  Pa.  269. 

247  MafBtt  v.  Commonwealth,  S  Pa.  366. 

24^    Act  II  April,  1862,  P.  L.  437,  4  Purd.  §20,  p.  4386. 
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fied  on  the  record,  as  to  them;  and  the  lands  of  the  sureties  in 
such  recognizances  shall  thereupon  be  discharged  from  the  lien. 
And  if  the  recognizance  has  been  certified  to  the  prothonotary, 
and  the  names  of  the  parties  entered  on  his  docket,  the  court  may 
also  order  and  direct  that  satisfaction  be  marked  opposite  the 
names  of  the  sureties.^*' 

VIII.    Scire  Facias  Upon  Transcripts  of  Balances  Due  by  Execu- 
tors, Etc. 

162.    Transcript.  ( ii ) 

Upon  the  settlement  of  an  executor's,  administrator's  or  guard- 
ian's account  in  any  orphans'  court  of  this  commonwealth,  the 
prothonotaries  of  the  courts  of  common  pleas  of  the  respective 
counties  are  required  to  file  and  docket,  when  the  same  are  fur- 
nished, certified  transcripts  or  extracts  of  the  amount  appearing 
to  be  due  and  in  the  hands  of  any  executor,  administrator,  guard- 
ian or  other  accountant,  on  the  settlement  of  their  respective  ac- 
counts in  the  orphans'  court,  which  transcripts  or  extracts  so  filed 
are  a  lien  on  the  real  estate  of  such  executor,  administrator, 
guardian,  &c.,  from  the  time  of  such  entry,  until  payment,  dis- 
tribution or  satisfaction;  and  actions  of  debt  or  scire  facias  may 
be  instituted  thereon,  by  any  person  or  persons  interested,  for 
the  recovery  of  so  much  as  may  be  due  to  them  respectively ;  pro- 
vided, that  the  liens  thereby  created  shall  cease  at  the  expiration 
of  five  years  from  the  time  of  such  entry,  unless  revived  by  scire 
facias  as  in  cases  of  judgments  in  the  courts  of  common  law : 
and  provided,  also,  that  in  case  of  an  appeal  from  the  orphans' 
court,  the  lien  shall  be  for  no  more  than  the  amount  finally  found 
due  and  decreed.^""  The  transcript  may  be  filed  in  a  different 
county  from  that  in  which  probate  was  made;  and  transcripts 
may  filed  in  more  than  one  county.^^^ 

An  adjudication  by  the  orphans'  court  that  a  certain  sum  is  due 
an  executor  accountant  by  certain  persons  does  not  make  them 
accountants  within  the  meaning  of  the  above  act,  nor  does  a  certi- 

ii     4  Vale  10136. 

249  Act  June  27,  1883,  P.  L.  163,  4  Purd.  §19,  p.  4386. 

250  Act  29  March,  1832,  §29,  P.  L.  190,  i  Purd.  §igo,  p.  1128.  For  form 
of  certificate,  see  McCracken  v.  Graham,  14  Pa.  209.  The  act  only  re- 
quires an  abstract  or  condensation  of  the  substance  of  the  account.    Ibid. 

251  Hanson  v.  Bank  of  Penn  Township,  7  Pa.  261. 
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fied  transcript  of  such  adjudication  filed  in  the  common  pleas 
authorize  an  entry  of  judgment  against  such  persons.^'^ 

A  transcript  of  a  balance  due  by  an  executor  or  administrator 
upon  the  settlement  of  his  account,  to  be  effectual,  must  be  filed 
in  the  lifetime  of  the  accountant ;  if  filed  after  his  death,  a  scire 
facias  cannot  be  maintained  upon  it,  on  the  ground  that  no  lien 
upon  his  real  estate  could  be  created  by  filing  the  transcript  after 
his  death,  and  that  the  scire  facias  is  a  proceeding  in  rem,  and 
confined  to  the  lands  or  real  estate  bound  by  the  filing  of  the 
transcript.^'*  It  is  not  necessary  that  the  account  upon  which  the 
transcript  issued  should  be  a  final  account;^®*  the  transcript, 
though  a  lien,  is  not  a  judgment.^'''  Where  exceptions  have  been 
filed  to  an  executor's  account,  and  an  auditor  appointed,  who 
never  acted,  it  was  held  that  a  transcript  filed  in  the  common  pleas, 
three  years  afterwards,  was  a  lien  on  the  land  of  the  executor, 
because  the  delay  was  a  waiver  of  the  exceptions.^^®  A  certificate 
can  only  be  filed  at  the  instance  of  the  cestui  que  trust.^'^ 

163.    Jurisdiction. 

The  orphans'  court  is  the  appropriate  place  to  settle  accounts 
between  guardian  and  ward.  But  where  a  transcript  of  a  guard- 
ian's account  has  been  filed  in  the  common  pleas,  and  an  action 
of  debt  or  scire  facias  has  been  instituted  by  the  ward  thereon, 
the  common  pleas  has  jurisdiction  of  the  account,  and  is  com- 
petent to  adjudicate  upon  credits  and  payments  alleged  by  the 
guardian  to  have  been  made  subsequently  to  the  filing  of  the  ac- 
count upon  which  the  transcript  was  certified;^'*  the  filing  of  a 
transcript,  however,  does  not  oust  the  jurisdiction  of  the  orphans' 
court.^"*  The  latter  court  has  jurisdiction  to  ascertain  the  lia- 
bility of  a  nonresident  executor ;  but  not  to  enforce  it  against  his 
sureties.'"" 

252  Weeks  v.  Bitting,  i8  W.  N.  C.  70.  This  act  has  no  application  to 
property  within  the  custody  and  control  of  the  orphans'  court.  Land- 
messer's  Estate,  13  Super.  Ct.  467. 

253  Rowland  v.  Harbaugh,  s  W.  365. 

254  Royer  v.  Myers,  15  Pa.  87. 

255  Ramsey's  Appeal,  4  W.  71 ;  Frances  v.  Batcheler,  6  Lack.  L.  N.  192. 

256  Roshing  v.  Chandler,  3  Pa.  369. 

257  Laverty's  Estate,  23  Pitts.  L.  J.  81. 

258  Royer  v.  Myers,  15  Pa.  87. 

259  McNeal  v.  Holbrook,  25  Pa.  189. 

260  Mag^uire's  Estate,  4  W.  N.  C.  15.  The  sureties  can  only  be  reached 
by  an  action  on  the  bond.    Ibid. 
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164.  Scire  facias. 

The  act,  of  which  the  substance  is  given  above  provides,  that 
any  person  interested  may  institute  a  scire  facias  for  the  recov- 
ery of  so  much  as  may  be  due  him.  The  personal  representatives 
of  a  deceased  executor  or  administrator  must  be  made  parties  to 
the  scire  facias,  and  if  it  be  issued  against  the  heirs  and  terre- 
tenants  alone,  the  plaintiff  cannot  recover. ^^^  This  proceeding  is 
within  the  compulsory  arbitration  act.''*'  The  scire  facias  is  a 
proceeding  in  rem,  and  the  judgment  is  confined  in  its  operation 
to  the  lands  and  real  estate  bound  by  the  transcript,  so  that  no 
other  property  can  be  taken  in  execution  under  such  judgment.''^ 
On  receipt  of  satisfaction,  the  party  is  required  to  enter  satis- 
faction of  record  to  the  extent  of  what  he  has  received;  or  the 
orphans'  court,  on  due  proof  of  payment,  may  direct  a  certificate 
thereof  to  be  certified  to  the  common  pleas,  which  will  operate  as 
a  discharge  of  the  lien.'°* 

IX.    Scire  Facias  on  a  Cautionary  Judgment  for  Subsequent  Breaches. 

165.  Judgment  on  bond  for  performance  of  covenants. 

In  debt  on  bond,  or  other  instrument,  in  a  penal  sum,  condi- 
tioned for  the  performance  of  covenants,  though  the  judgment  is 
entered  for  the  entire  penalty,  yet  execution  is  sued  out  for  the 
amount  of  such  damages  only  as  the  jury  assess  upon  the  breaches 
suggested.  The  judgment,  however,  remains  as  a  security  to  the 
plaintiff  for  such  damages  as  he  may  sustain  by  any  further 
breaches ;  and  in  case  of  such  further  breaches,  the  plaintiff  may 
have  a  scire  facias  upon  the  judgment  against  the  defendant,  his 
heirs,  terre-tenants,  executors  or  administrators,  suggesting  such 
breaches,  and  summoning  him  or  them  to  show  cause  why  exe- 
cution should  not  be  awarded  upon  the  judgment,  in  pursuance 
of  the  act  of  1836,''"'  which  is  a  reenactment,  in  substance,  of  the 
statute  of  8  &  9  Wm.  III.,  c.  11,  §8.='9« 

166.  Assessment  of  damages. 

That  act  provides  that  in  actions  upon  a  bond,  or  for  any  penal 

261  Rowland  v.  Harbaugh,  5  W.  365. 

362  Royer  v.  Myers,  15  Pa.  87. 

263  Rowland  v.  Harbaugh,  5  W.  365. 

264  Act  of  1832,  §30,  1  Purd.  §191,  p.  1 128. 

26s    Act  14  June,  1836,  §§1-5,  P.  L.  638,  i  Purd.  §§13-17,  p.  471. 
266    Rob.  Dig.  142. 
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sum,  for  the  nonperformance  of  any  covenant  or  written  agree- 
ment, the  plaintiff  shall  assign  upon  the  record,  in  his  declara- 
tion, replication  or  otherwise,  all  breaches  committed  at  and  be- 
fore suing  out  the  writ,"*'  and  thereupon  judgment  shall  be  en- 
tered for  the  penalty,  but  execution  shall  issue  only  for  the  dam- 
ages assessed  upon  the  breaches  assigned,  and  the  costs  of  suit. 
There  can  be  but  one  judgment  upon  the  bond,  and  this  should  be 
for  the  whole  amount  of  the  penalty.  Upon  this  judgment,  the 
plaintiff  is  not  allowed  to  issue  execution  beyond  the  amount  of 
the  damages  assessed  by  the  jury  and  costs  of  suit.""'  Where 
judgment  by  default  has  been  rendered  for  the  penalty,  the  plain- 
tiff should  have  the  damages  assessed  by  writ  of  inquiry  ;"°*  and 
the  jury  must  assess  the  actual  damages;  if  they  merely  find  a 
verdict  for  the  amount  of  the  penalty,  it  will  be  erroneous."'"  So, 
if  judgment  be  given  for  the  plaintiff  upon  demurrer,  by  confes- 
sion or  nil  dicit,  the  damages  are  to  be  assessed  by  the  jury  under 
a  writ  of  inquiry  of  damages  to  be  sued  out  thereon."'^  It  is 
clear,  then,  that  while  the  judgment  on  a  bond  of  the  kind  de- 
scribed above  should  be  for  the  whole  amount  of  the  penalty,  yet 
the  execution  thereon  can  only  be  for  the  actual  damages  suf- 
fered at  the  time  of  the  rendition  of  such  judgment,  and  that 
these  damages,  where  there  is  a  defense  taken,  are  to  be  ascer- 
tained by  the  jury,  and,  where  there  is  no  defense,  by  writ  of  in- 
quiry. If,  after  the  judgment,  a  new  breach  of  condition  occurs, 
the  plaintiff's  remedy  is,  not  by  issuing  an  execution  on  the  judg- 
ment, but  by  bringing  a  scire  facias  thereon. 

167.    Of  the  scire  facias. 

Prior  to  the  passage  of  the  British  statute  of  8  &  9  Wm.  III., 
where  there  was  a  judgment  upon  a  penal  bond,  upon  proof  of  a 
single  breach,  the  defendant  was  compelled  to  go  into  chancery 
for  relief,  as  the  whole  penalty  was  due  at  law.""  And  it  was, 
in  part,  to  remedy  this  evil,  that  the  statute  was  enacted;  it  was 

267  The  plaintiff  may  assign  as  many  breaches  as  he  pleases.  Kerr  v. 
Meredith,  4  Yeates  283 ;  but,  if  several  be  assigned,  a  distinct  claim  must 
be  made  for  each  of  them.    Commonweahh  v.  Pray,  I  Phila.  58. 

268  Duffy  V.  Lytle,  s  W.  120. 

269  Vaughn  v.  Ferris,  2  W.  &  S.  46. 

270  Thornton  v.  Bonham,  2  Pa.  102. 

271  O'Neal  V.  O'Neal,  4  W.  &  S.  132 ;  Thornton  v.  Bonham,  2  Pa.  102. 

272  White  V.  Sealy,  i  Doug.  49;  I<ongstreth  v.  Gray,  i  W.  60. 
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designed  to  give  relief  to  plaintififs  commensurate  with  the  dam- 
age sustained,  and  to  protect  defendants  from  demands  not  due 
in  conscience,  and  supersede  the  necessity  of  proceeding  in 
equity.^'^  There  is  some  conflict  of  decision,  in  this,  state,  as  to 
the  cases  in  which  a  scire  facias  is  necessary  under  the  statute. 
It  is  well  settled,  that  the  statute  extends  to  the  case  of  a  bond 
conditioned  for  the  payment  of  money  by  instalments,  where  the 
action  is  commenced  by  writ.^'*  And  it  is  equally  well  settled, 
that  it  does  hot  extend  to  a  case  in  which  judgment  is  entered  by 
virtue  of  a  warrant  of  attorney,  upon  a  bond  conditioned  for  the 
paymeht  of  money,  either  by  instalments,  or  on  a  future  con- 
tingency.^^' In  such  case,  relief  could  always  be  obtained,  in  this 
state,  by  application  to  the  equitable  powers  of  the  court.^'°  But 
where  the  condition  of  the  bond  is  for  the  performance  of  a 
purely  collateral  act,  other  than  the  payment  of  money,  it  would 
seem,  that  the  plaintiff  must  issue  a  scire  facias,  before  taking 
out  execution;  as,  where  the  condition  was  that  the  defendant 
should  saw  a  certain  number  of  logs  for  the  plaintiff  ;^'^  and 
where  judgment  was  entered  by  a  virtue  of  a  warrant  of  attorney 
annexed  to  a  replevin  bond  f^  or  an  innkeeper's  bond  f^  in  such 
case,  the  plaintiff  cannot  suggest  breaches,  and  issue  execution, 
without  giving  the  defendant  a  day  in  court.^'"    So,  it  has  been 

273  Report  of  the  Revisers  24 ;  Reynolds  v.  Lowry,  6  Pa.  468. 

274  Longstreth  v.  Gray,  i  W.  60. 

27s  Skidmore  v.  Bradford,  4  Pa.  296;  Reynolds  v.  Lowry,  6  Pa.  465; 
Chambers  v.  Harger,  18  Pa.  15 ;  McCann  v.  Farley,  26  Pa.  173 ;  Weikel  v. 
Long,  S5  Pa.  238 ;  Jones  v.  Dilworth,  63  Pa.  447.  Where  a  bond  and  war- 
rant of  attorney  are  given,  conditioned  for  the  payment  of  certain  prom- 
issory notes,  judgment  may  be  entered  for  the  penalty,  and  execution 
taken  out  for  the  amount  of  each  note  as  it  becomes  due.  Hopkins  v. 
Deaves,  2  Bro.  93;  Douredoure  v.  Krumbhaar,  i  Miles  264.  And  see 
Sparks  V.  Garrigues,  I  Binn.  152. 

276  Bank  of  Chester  v.  Ralston,  7  Pa.  484;  Harger  v.  Commissioners 
of  Washington,  12  Pa.  253. 

277  Adams  v.  Bush,  5  W.  289. 

278  Diller  v.  Wetzler,  10  Lane.  Bar  5. 

279  Commonwealth  v.  Sppcht,  23  Pitts.  L.  J.  67. 

280  Magill  v.  Higgins,  2  Pitts.  107.  It  seems,  that  it  is  insufficient,  to 
issue  a  scire  facias  quare  executionem  non,  upon  which  the  defendant  can 
take  any  defense  that  is  open  to  him.  Curtis  v.  Kearney,  2  Pitts.  87.  In 
Skidmore  v.  Bradford,  4  Pai  306,  it  is  said  by  Gibson,  C.  J.,  that  the  ques- 
tion is — "had  the  defendant  an  opportunity,  at  any  stage  of  the  proceed- 
ings, to  show  that  the  execution  was  not  warranted  by  the  judgment?" 
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held,  that  where  the  right  to  recover  a  sum  of  money  depends 
upon  the  establishment  of  a  matter  en  pais,  as  the  dissolution  of 
a  partnership,  the  plaintiff  must  issue  a  scire  facias,  before  he  can 
have  execution  of  a  judgment  confessed  by  warrant  of  attor- 
ney.^'^  Otherwise,  where  the  warrant  of  attorney  expressly  pro- 
vides that  upon  a  breach  of  the  condition,  the  plaintiff  should  be 
at  liberty  to  file  a  suggestion,  and  issue  execution  on  the  judg- 
ment;^*- and  so  also,  where  the  warrant  provides  that  execution 
may  issue  forthwith,  on  failure  to  comply  with  the  condition  of 
the  bond.2" 
168.    Practice  on  the  scire  facias. 

The  scire  facias  must  be  sued  out  by  the  plaintiff  in  the  judg- 
ment, or  his  personal  representatives,  against  the  defendant 
therein,  his  heirs,  executors,  administrators  or  assigns.  The 
whole  proceedings  in  the  former  action,  or  so  much  of  them 
as  make  it  appear  that  the  judgment  is  warranted  by  the  statute, 
should  be  recited  in  the  scire  facias  which  should  then  suggest  the 
additional  breaches ;  or,  if  the  plaintiff  in  the  original  action  have 
set  forth  only  some  of  the  covenants,  and  he  now  wish  to  recover 
damages  for  the  breaches  of  others,  it  should  seem,  that  he  may 
state  these  latter  covenants  in  the  scire  facias,  and  assign 
breaches  on  them.  If  the  condition  be  merely  to  indemnify  and 
save  harmless,  the  defendant  may  plead  nondamnificatus ;  but  if 
the  condition  be  to  discharge  or  acquit  the  plaintiff  from  liabil- 
ity, the  defendant  must  in  pleading  set  forth  affirmatively  the  spe- 
cial manner  of  performance,  and  show  that  the  plaintiff  has  been 
acquitted  of  his  liability,  and  in  what  way  it  was  effected.^**  The 
subsequent  proceedings  are  the  same  as  in  the  original  action; 
and  the  judgment  is  nothing  but  an  award  of  execution  for  the 
damages  assessed,  and  costs  of  suit.^'^ 

X.    Scire  Facias  Quare  Executionem  Non. 
i6g.    Time  within  which  execution  must  issue.(jj) 
At  common  law,  if  the  plaintiff  neglected  to  issue  execution  on 

jj     4  Vale  9405 ;  S  Vale  139S6. 

281  Montelius  v.  Montelius,  Bright.  79. 

282  Reynolds  v.  Lowry,  6  Pa.  465. 

283  Jones  V.  Dilworth,  63  Pa.  447. 

284  Neville  v.  Williams,  7  W.  431. 

285  I  Saund.  58  e.    See  United  States  v.  White,  4  W.  C.  C.  414,  as  to 
the  practice  in  the  federal  courts. 
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his  judgment,  within  a  year  and  a  day  after  the  recovery,^'*  his 
right  to  issue  execution  was  gone,  and  he  was  obliged  to  bring  an 
action  on  the  judgment.^'^  To  remedy  this  inconvenience,  the 
statute  of  West.  II.  gave  the  writ  of  scire  facias  to  revive  the 
judgment  in  a  personal  action,^^*  where  the  plaintiff  had  omitted 
to  issue  execution  within  a  year  and  a  day.^^°  This  writ  is  in 
the  nature  of  an  original  action,  and  the  defendant  may  plead 
to  it  in  bar  of  execution."^"  It  extends  to  the  action  of  ejectment, 
which  is  a  personal  action  within  the  statute.^"^  The  provisions 
of  the  statute  have  been  reenacted  by  our  act  of  1836,  with  a 
proviso  that  the  time  shall  be  computed  from  the  expiration  of 
any  stay  of  execution  ;''^^  and  the  act  of  1845  has  extended  the 
period  of  issuing  execution,  without  a  scire  /facias,  to  five 
years ;''®°  this  applies  as  well  to  original  as  revived  judgments.^"* 
The  time  during  which  execution  was  stayed  by  a  writ  of  error, 
with  security,  is  not  included  in  the  computation;^'^  nor  is  the 
time  during  which  the  plaintiff  was  delayed  by  an  injunction  out 
of  chancery,  sued  out  by  the  defendant.^'^    The  act  of  1854  ex- 

286  In  England,  this  writ  is  denominated  indiiferently,  sci.  fa.  quare 
ex.  non,  from  its  object,  or  sci.  fa.  post  annum  et  diem,  from  the  time 
when  it  issues,  and  these  two  names  are  frequently  applied  to  it  in  Penn- 
sylvania. But  as  we  have  in  this  state,  another  writ  which  is  sometimes 
called  sci.  fa.  post  annum  et  diem,  namely,  the  writ  given  by  the  Act  of 
1798,  to  revive  the  lien  of  a  judgment  (see  infra,  §177),  it  seems  better  to 
call  the  writ  to  revive  the  right  to  issue  execution  by  the  name  which 
indicates  its  object,  which  we  have  therefore  placed  at  the  head  of  this 
section. 

287  Chap.  29,  §81,  Vol.  2,  p.  1467. 

288  Such  writ  was  allowed  at  common  law,  in  a  real  action.    Tidd  1102. 

289  Stewart  v.  Peterson,  63  Pa.  230. 

290  Co.  Litt.  290  a ;  Gonnigal  v.  Smith,  6  Johns.  108. 

291  Weaver  v.  Wible,  72  Pa.  469;  Fox  v.  Foster,  4  Pa.  119;  Withers 
V.  Harris,  I  Salk.  258.  But  the  writ  should  go  against  the  terre-tenants 
as  well  as  the  original  defendants.    Ibid. 

292  Act  16  June,  1836,  §§i,  3,  P.  L.  761,  2  Purd.  §§i,  3,  p.  1515. 

293  Act  16  April,  1845,  §4.  P.  L.  538,  2  Purd.  §2,  p.  1515.  A  scire 
facias  is  necessary,  after  the  lapse  of  the  statutory  period,  though  the 
judgment  be  entered,  without  stay.  Manufacturers'  and  Mechanics'  Bank 
V.  Fredrickson,  2  Miles  70.  An  execution  issued  without  a  sci.  fa.  will 
be  set  aside.    Comly  v.  Rissel,  i  Phila.  402. 

294  Dailey  v.  Straus,  2  Pa.  401.  It  lies  upon  a  judgment  in  favor  of 
the  defendant  for  costs.    Stewart  v.  Peterson,  63  Pa.  230. 

29s    2  Inst.  471;  Tidd  1104, 
296    Michell  v.  Cue,  2  Burr.  66a 
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tends  the  law  to  judgments  in  justices'  courts,  and  provides  that 
no  execution  shall  isuue,  after  the  expiration  of  five  years  from 
the  rendition  of  such  judgment,  unless  revived  by  scire  facias  or 
amicable  confession.^"^ 

170.    When  new  execution  may  be  sued  out  without  a  scire  facias. 

When  execution  has  been  taken  out  within  the  time  limited,  and 
not  executed,  a  new  writ  of  execution  may  be  sued  out  at  any 
time  afterwards,  without  a  scire  facias ;  provided  the  first  writ  be 
returned,  and  continuances  entered  from  the  time  of  issuing  it."'* 
These  continuances  may  be  entered  after  the  issuing  of  the  sec- 
ond writ;"**  the  act  of  1836  made  no  alteration  in  the  practice 
in  this  respect.^""  And  in  such  case,  an  alias  execution  may  is- 
sue, after  the  expiration  of  five  years  from  the  issuing  of  the  first 
fieri  facias.'*"^  So,  the  statute  has  been  held  not  to  require  a 
scire  facias,  prior  to  an  attachment  execution,  because  the  de- 
fendant may  appear  to  the  latter  writ,  and  make  any  plea  that  he 
might  have  taken  advantage  of  under  the  scire  facias  quare  exe- 
cutionem  non.'""  So,  where  a  defendant  has  been  discharged  un- 
der the  insolvent  laws,  no  scire  facias  is  necessary  to  warrant  an 
execution  against  his  subsequently  acquired  property,  for  the  case 
is  not  within  the  reason  of  the  law  requiring  a  revival  of  the 
judgment,  because  the  presumption  that  the  judgment  is  satisfied 
is  repelled  by  the  record,  which  shows  a  ca.  sa.  duly  issued  and 
served,  and  the  defendant  discharged  from  it  by  a  statute  made 
particularly  for  his  benefit.^"'  And  a  scire  facias  is  unnecessary, 
after  a  year  and  a  day  from  interlocutory  judgment  in  foreign  at- 


297  Act  S  May,  1854,  P.  L.  581,  2  Purd.  §130,  p.  2146. 

298  Lewis  V.  Smith,  2  S.  &  R.  142;  Dodge  v.  Carey,  i  Miles  13;  Lan- 
douzy  V.  Seelos,  4  W.  N.  C.  151.  The  writ  need  not  even  be  returned, 
provided  continuances  by  vice-comes  non  raisit  breve  be  entered.  Lewis 
V.  Smith,  2  S.  &  R.  142. 

299  Tidd  1 104.  But  a  scire  facias  lies,  though  an  execution  has  been 
issued.    Stewart  v.  Peterson,  63  Pa.  230. 

300  Shaw  V.  Richards,  2  Miles  103. 

301  Dodge  V.  Carey,  i  Miles  13;  Irwin  v.  Henderson,  2  Cranch  C.  C. 
167 ;  Landouzy  v.  Seelos,  4  W.  N.  C.  151. 

302  Ogilby  V.  Lee,  7  W.  &  S.  444 ;  Gemmill  v.  Butler,  4  Pa.  232 ;  Bank 
of  Chester  v.  Ralston,  7  Pa.  482. 

303  Gonnigal  v.  Smith,  6  Johns.  106. 
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tachment,  before  taking  out  a  writ  of  inquiry.'"*  And,  it  seems, 
that  a  justice  of  the  peace  may  issue  execution,  without  a  pre- 
vious scire  facias,  upon  a  certified  transcript  of  the  judgment  of 
a  justice  in  another  county,  obtained  within  five  years,  although 
the  issuing  of  a  scire  facias  might  be  proper  in  such  cases. '°^ 

171.    Of  the  writ. 

Though  the  judgment  be  more  than  ten  years  old,  it  is  not  nec- 
essary, according  to  the  English  practice,  to  apply  to  the  court  for 
leave  to  issue  a  scire  facias ;  that  practice  is  founded  on  the  rules 
of  court,  and  not  on  any  principle  of  the  common  law ;  it  does  not 
prevail  in  this  state.^°*  The  writ  issues,  of  course,  upon  a  praecipe 
to  the  prothonotary,  in  the  usual  form.  It  must  be  sued  out  in 
the  court  where  the  record  remains  f''  as  one  court  cannot  issue 
a  scire  facias  upon  the  judgment  of  another,  unless  authorized 
so  to  do  by  statute;*"*  thus,  if  the  defendant  in  a  judgment  re- 
covered in  a  justice's  court,  sue  out  a  writ  of  certiorari,  but  is 
nonsuited  for  omitting  to  assign  errors,  a  scire  facias  does  not 
lie  in  the  common  pleas ;  there  being  no  judgment  of  that  court.'°° 
It  seems,  however,  that  where  a  judgment  is  transferred  to  an- 
other county,  under  the  act  of  1840,  for  the  purpose  of  creating 
a  lien,  a  scire  facias  may  issue  from  the  latter  county.  "It  is 
transferred  only  to  facilitate  its  enforcement,  but  with  the  right 
to  all  the  writs  of  scire  facias  that  may  be  needed  for  that  pur- 
pose."'^" The  writ  must  correctly  recite  the  judgment,  as  a 
material  variance  will  be  fatal  on  nul  tiel  record.''^    But  if  there 

304  Cookson  V.  Turner,  3  Binn.  416.  It  seems,  that,  in  other  cases,  a 
scire  facias  is  necessary,  after  the  lapse  of  a  year  and  a  day  from  an  in- 
terlocutory judgment.  How  v.  Acton,  12  Mod.  500.  And  the  court,  in 
Cookson  V.  Turner,  say,  that  the  case  of  a  foreign  attachment,  in  this 
respect,  differs  from  other  actions,  as  the  defendant  never  was  in  court, 
and  there  is  no  person  to  be  warned  by  a  scire  facias. 

30s  Keck  V.  Appleback,  2  P.  &  W.  465 ;  Keeler  v.  Neal,  2  W.  424.  A 
justice  may  issue  a  scire  facias  upon  the  judgment  of  another  justice, 
whose  commission  has  expired.  McGarry  v.  Douredoure,  6  Phila.  332; 
Huston  V.  Donnelly,  8  Phila.  337. 

306  Lesley  v.  Nones,  7  S.  &  R.  410 ;  Chambers  v.  Carson,  2  Wh.  365. 

307  Chambers  v.  Carson,  2  Wh.  365. 

308  Shaw  V.  Boyd,  12  Pa.  217. 

309  Welker  v.  Welker,  3  P.  &  W.  21. 

310  King  V.  Nimick,  34  Pa.  298. 

312  See  Chap.  18,  §15,  Vol  i,  p.  687.  Walker  v.  Pennell,  15  S.  &  R. 
68;  Grenell  v.  Sharp,  4  Wh.  344;  Davis  v.  Norris,  8  Pa.  122;  Wood  v. 
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is  an  irregularity  in  the  name  of  the  parties  plaintiff,  and  this 
plea  is  not  made,  the  judgment  entered  becomes  effective  if  the 
record  shows  that  the  last  judgment  is  a  revival  of  the  other.^" 
It  must  follow  the  original  judgment  in  amount,  date  and  par- 
ties.*^* It  was  at  one  time  held  by  the  court  of  common  pleas 
of  Philadelphia,  that  a  scire  facias  upon  a  justice's  transcript, 
filed  in  the  court  for  the  purpose  of  creating  a  lien,  must  be 
special — reciting  the  recovery  before  the  justice,  the  issuing  of  a 
transcript  thereon,  and  the  filing  of  the  same  in  the  prothonotary's 
office;'^®  but  this  was  overruled  by  the  same  court,  on  the  21st 
Dcember,  1844,  and  it  is  now  the  practice,  to  describe  such  judg- 
ment, generally,  as  one  of  the  court  of  common  pleas. 

172.    Amendment  of  writ. 

A  sci.  fa.  to  revive  and  continue  the  lien  of  a  judgment  is  not 
an  original  action.^'^  It  cannot  therefore  be  amended  to  assump- 
sit.'^'^ But  if  the  writ  is  correct  in  every  particular  except  the 
amount  it  can  be  amended,  since  this  can  be  done  from  the  rec- 
ord.'^* The  writ  may  also  be  amended  from  the  indorsement  on 
the  writ,  the  docket  entries  and  a  sworn  copy  of  the  praecipe  when 
the  original  praecipe  has  been  lost.'^®  An  amendment  may  be  al- 
lowed even  after  the  plea  of  nul  tiel  record  has  been  pleaded,'^" 
or  counsel  have  argued  the  case  to  the  jury.'^^  But  there  is  one 
important  limitation  to  amendments,  no  mistake  or  other  error 
can  be  corrected  by  amendment  to  the  prejudice  of  subsequent 
liens.^''''  Thus  a  lost  lien  cannot  be  restored  by  amendment  to 
the  prejudice  of  a  judgment  creditor  whose  judgment,  originally 
a  second  lien,  has  thereby  become  the  first  one.'^^ 

Codding,  134  Pa.  91.  See  Hersch  v.  GroflF,  2  W.  &  S.  449.  The  scire 
facias  to  revive  may  recite  the  judgment  as  one  for  the  gross  amount  of 
the  verdict  and  costs.     Park  v.  Webb,  3  Phila.  32. 

313  Wood  v.  Codding,  134  Pa.  91. 

314  Richter  v.  Cummings,  60  Pa.  441 ;  Landon  v.  Brown,  160  Pa.  S38 ; 
Wood  v.  Codding,  134  Pa.  91. 

3  IS  Miller  v.  Fees,  2  Clark  27. 

316  Murphy  v.  Crawford,  114  Pa.  496  (1886). 

317  Ibid. 

318  Schmidt  v.  Zeigler,  30  Super.  Ct.  104. 

319  Murphy  v.  Phila.  Transit  Co.,  103  Pa.  379. 

320  Willard  v.  Norris,  2  R.  56. 

321  Maus  v.  Maus,  5  W.  31S. 

322  Duffy  v.  Houtz,  los  Pa.  97;  Black  v.  Dobson,  11  S.  &  R.  94. 

323  Ibid. 
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A  writ  of  scire  facias  which  on  its  face  was  simply  to  substitute 
in  place  of  the  original  party  his  administrator,  was  indorsed 
"plus  sci.  fa.  to  revive,"  etc.  It  was  entered  in  the  appearance 
docket  as  a  "sci.  fa.  to  revive ;  et  qua.  ex.  non"  etc.  The  plaintiiF 
having  proved  on  the  trial  the  loss  of  the  original  prajcipe,  of- 
fered in  evidence  a  paper,  which  he  swore  was  an  exact  copy  of 
the  original  praecipe,  and  by  which  it  appeared  that  the  prothono- 
tary  was  directed  to  issue  a  sci.  fa.  to  revive,  and  qua.  ex.  non 
and  to  make  the  substitution.  The  plaintiff  then  moved  to  amend 
the  writ  so  as  to  make  it  conform  to  the  copy  of  the  praecipe  and 
the  docket  entries    The  amendment  was  allowed.*^* 

173.    Parties. 

All  the  parties  to  the  original  judgment  must  be  made  parties 
to  the  writ  of  scire  facias ;  the  plaintiff  cannot  drop  one,  and  pro- 
ceed against  the  others  j-^''^  but  an  error  in  omitting  one  of  the 
defendants  is  amendable,  under  the  act  of  1852.^^^  If  one  of  the 
defendants  has  paid  the  judgment,  and  is  entitled  to  subrogation 
against  his  codefendants,  the  writ  may  be  issued  in  the  name  of 
the  legal  plaintiff,  and  prosecuted  for  his  benefit  f"  and  this  may 
be  done,  without  first  obtaining  a  decree  of  subrogation ;  the  right 
to  subrogation  may  be  tried  on  the  scire  facias."'*  If  a  guardian 
obtain  judgment,  he  may  have  a  scire  facias  thereon,  after  the  ex- 
piration of  his  office,  and  though  another  guardian  has  been  ap- 
pointed.'^* A  scire  facias  will  not  lie  against  the  personal  repre- 
sentatives of  a  deceased  defendant  in  a  joint  judgment,  with  a 
suggestion  of  the  insolvency  of  the  survivor;''"  but  as  the  legis- 
lature have  since  provided  by  the  act  of  1848,  that  the  death  of 
one  of  several  judgment  debtors  shall  not  discharge  his  estate.'" 
such  writ  may  now  issue  against  the  survivor  and  the  representa- 
tives of  the  decedent,  jointly,  by  virtue  of  the  act  of  1861.°'^    A 

324  Murphy  v.  Phila.  Trust  Co.,  103  Pa.  379. 

325  Grenell  v.  Sharp,  4  Wh.  344. 

326  Act  May  4,  P.  L.  574.  i  Purd.  §3,  p.  311;  Richter  v.  Cummjngs,  60 
Pa.  441. 

327  Ibid. 

328  Baily  v.  Brownfield,  20  Pa.  41. 

329  Welker  v.  Welker,  3  P.  &  W.  21. 

330  Stoner  v.  Strohman,  9  W.  &  S.  85. 

331  Act  II  April,  1848,  §3,  P.  L.  536,  2  Purd.  §9,  p.  2040. 

332  Act  22  March,  1861,  P.  L.  186,  I  Purd.  §12,  p.  228;  Dingman  v. 
Amsink,  7y  Pa.  114. 
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terre-tenant  of  the  land  bound  by  the  judgment  need  not  be  made 
a  party  to  a  scire  facias  quare  executionem  non,  in  order  to  have 
execution  against  the  lands  in  the  hands  of  the  defendant's 
aHenee  f^^  nor  the  defendant's  assignee  for  the  benefit  of  credit- 
ors;^'* nor  his  trustees  in  insolvency."^^ 

A  scire  facias  to  revive  a  judgment  by  a  creditor  against  his 
debtor  may  be  issued  by  the  plaintiff  though  an  attachment 
execution  is  pending  by  him  against  a  garnishee.^'®  As  a  fraud- 
ulent conveyance  is  subject  to  the  lien  of  existing  judgments, 
therefore  a  fraudulent  grantee  must  be  made  a  party  to  a  sci.  fa. 
to  revive.  Again,  if  land  subject  to  the  lien  of  a  judgment  is 
conveyed  to  another,  and  after  the  conveyance  the  judgment  is 
revived  against  the  original  owner,  but  not  against  his  alienee,  a 
sheriff's  sale  on  an  execution  under  the  judgment  that  is  re- 
vived, occurring  more  than  five  years  after  the  conveyance;  passes 
no  title  to  the  land.'''  Nor  does  an  alienee's  death  while  the 
judgment  by  virtue  of  a  sci.  fa.  is  still  a  lien  on  her  land  indefi- 
nitely continue  the  lien  as  to  her  devisees  under  the  act  of 
i834."» 

174.    Service  and  return. 

The  scire  facias  is  to  be  served  and  returned  in  the  same  man- 
ner as  a  summons  in  a  personal  action ;"°  but  this  has  not  altered 
the  practice  of  taking  a  default  on  two  returns  of  nihil  habet.'*" 
So,  the  defendant,  after  appearance,  must  file  an  affidavit  of  de- 
fense, in  default  of  which,  judgment  will  go  against  him  j'*^  and 
if  there  be  two  defendants,  one  of  whom  is  served  and  appears, 

333  Young  V.  Taylor,  2  Binn.  218;  Righter  v.  Rittenhouse,  3  R.  279. 
A  scire  facias  to  revive  the  lien  against  the  lands  conveyed  to  him,  may 
be  subsequently  sued  out,  within  the  five  years. 

334  Clark  V.  Israel,  6  Binn.  391 ;  Dohner's  Estate,  i  Pa.  loi. 

335  Wrigley  v.  Whitaker,  2  W.  N.  C.  420. 

336  Phillips  v.  Muncy  Nat.  Bank,  4  Walk.  348.  See  Chap.  29,  §185, 
Vol.  2,  p.  1643. 

337  Rhoads'  Appeal,  11  W.  N.  C.  276;  Kinnear  v.  Geally,  i  Penny.  284. 
See  Boyle  v.  Thomas,  i  Chester  117. 

338  Long  v.  McConnell,  158  Pa.  573 ;  Act  Feb.  24,  P.  L.  77- 

339  Act  13  June,  1836,  §39,  P-  L.  579,  i  Purd.  §44,  p.  245 ;  Act  July  9, 
1901,  I  Purd.  §27,  p.  242.    See  Vol.  i.  Chap.  7,  §44. 

340  Chambers  v.  Carson,  2  Wh.  365. 

341  Moody  v.  McDermott,  i  Miles  18. 
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and  an  alias  is  returned  nihil  habet  as  to  the  other,  judgment  may 
be  entered  for  want  of  an  appearance  as  to  the  latter,  and  against 
the  one  who  appeared,  for  want  of  an  affidavit  of  defense.**^  And 
though  a  judgment  on  one  nihil  is  irregular,  and  may  be  set  aside, 
or  reversed  on  error,  it  is  not  void,  and  a  sale  under  it  will  pass 
a  good  title.'*^  The  suit  is  within  the  compulsory  arbitration  law, 
and  may  be  referred  f**  and  the  lapse  of  a  year  and  a  day  from 
the  return  of  the  scire  facias,  without  any  proceeding  on  it,  does 
not  work  a  discontinuance,  according  to  the  English  practice,  but 
the  plaintiff  may  afterwards  rule  the  defendant  to  plead,  and  in 
default  enter  judgment  by  nil  dicit.^*' 

Judgment  on  two  returns  of  nihil  may  be  taken  in  the  pro- 
thonotary's  office  whether  the  sci.  fa.  be  to  revive  or  quare  execu- 
tionem  non  ;'**  this  is  warranted  by  a  long  established  practice.'*^ 
To  entitle  the  plaintiff  to  judgment  on  two  nihils  on  the  quarto 
die  post  the  second  sci.  fa.  must  have  been  issued  ten  days  before 
the  return  day  f  *'  and  a  judgment  of  revival  on  two  nihils  entered 
nine  days  after  the  return  of  the  alias  is  premature.'*'  Two  re- 
turns of  nihil  against  a  terre-tenant  however  are  not  equivalent 
to  a  service,  and  such  a  judgment  taken  on  a  sci.  fa.  sur  mort- 
gage will  be  stricken  off.'^°  So  will  a  judgment  entered  on  a  sci. 
fa.  founded  on  a  judgment  against  a  decedent  in  his  lifetime, 
on  which  a  sci.  fa.  was  issued  to  revive  after  his  death  and  on  the 
return  of  a  nihil  an  alias  was  issued  and  also  returned  nihil.'^' 
Judgment  cannot  be  entered  on  a  sci.  fa.  to  revive  a  judgment  on 
two  returns  of  non  est  inventus,  such  a  return  is  only  applicable 
to  a  capias.*'^    But  a  judgment  on  two  returns  of  nihil  to  a  sci. 

342  Bennet  v.  Reed,  10  W.  396.  Where  there  is  an  appearance  to  an 
alias  sci.  fa.,  the  defendant  cannot  object  to  an  irregularity  in  the  return 
of  the  original.    West  v.  Nixon,  3  Grant  236. 

343  Heister  v.  Fortner,  2  Binn.  40. 

344  Hill  V.  Crawford,  8  S.  &  R.  477. 

345  Davis  v.  Jones,  12  S.  &  R.  60. 

346  Montanye  v.  Husted,  4  Kulp  385.    See  Vol.  i,  Chap.  7,  §44. 

347  Cotnpher  v.  Anawalt,  2  W.  490;  Chambers  v.  Carson,  2  Wh.  9; 
Warner  v.  Moore,  3  Luz.  L.  R.  108. 

348  Laws  V.  McDaniel,  ,1  Clark  421. 

349  Ball  V.  Nicholson,  i  Pears.  285. 

350  Bryn  Mawr  Trust  Co.  v.  Wilkins,  10  Montg.  loi. 

351  Taylor  v.  Gaughan,  4  Lack.  Jur.  66. 

352  Toolan  v,  Morrison,  2  Lack.  Jur.  77. 
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fa.  sur  mortgage  cannot  be  collaterally  impeached  by  evidence 
that  at  the  time  the  writ  was  issued  the  mortgagor  was  dead.°'^ 

A  return  to  a  sci.  fa.  quare  executionem  non  "by  leaving  at  his 
place  of  abode  with  an  adult  members  of  his  family  a  true  and 
attested  copy"  will  not  support  a  judgment  by  default.'"'*  Nor 
can  such  a  judgment  be  taken  on  two  returns  of  nihil  to  a  sci.  fa. 
sur  judgment  until  ten  days  after  the  return  day  of  the  ahas.^^^ 
But  judgment  may  be  entered  by  default  and  execution  awarded 
if  an  administrator  do  not  appear  to  a  sci.  fa.  to  make  him  a  party 
to  a  judgment  obtained  against  his  intestate.^^* 

175.    Pleadings.  i 

The  defendant  formerly  pleaded  non  tiel  record,  and  notwith- 
standing the  procedure  act  of  1887  excluding  special  pleas,^^^  he 
may  also  plead  payment,  with  leave,  &c.,  and  under  it,  may  give 
in  evidence  any  equitable  defense,  arising  subsequently  to  the 
judgment.''^  So,  he  may  plead  a  release,^^^  or  a  set-off;'^"  and 
where,  prior  to  the  assignment  of  a  judgment,  the  defendant 
therein  had  obtained  judgment  in  another  suit  against  the  plain- 
tiff, the  former  may  set  off  such  judgment,  on  a  scire  facias 
brought  against  him  by  the  assignee. ''^^  If  the  original  judgment 
were  conditioned  to  save  harmless  and  indemnify  the  plain- 
tiff, the  defendant  may  plead  non  damnificatus ;  but  if  it  were  to 
discharge  or  acquit  the  plaintiff  of  a  liability,  he  must  plead  per- 
formance specially.^"^  On  a  second  trial,  after  the  close  of  the 
evidence  on  the  merits,  the  defendant  will  not  be  permitted  to 
amend  by  adding  the  plea  of  nul  tiel  record,  in  order  to  take  ad- 
vantage of  a  misrecital  in  the  scire  facias.'*' 

353  Murray  v.  Weigle,  ii8  Pa.  159;  Luzerne  B.  &  L.  Sav.  Association 
V.  Engle,  S  Kulp  105. 

354  Markle  v.  Walker,  S  Kulp  16. 

355  Bloomsburg  Iron  Co.  v.  Lance,  4  Del.  264. 

356  Wallace  v.  Holmes,  40  Pa.  427. 

357  See  §6. 

358  But  to  a  scire  facias  to  revive  a  judgment  in  dower,  a  plea  of  pay- 
ment is  a  mere  nullity.    Shaw  v.  Boyd,  12  Pa.  215. 

359  Green  v.  Leymer,  3  W.  384. 

360  Hugg  v.  Brown,  6  Wh.  468. 

361  Filbert  v.  Hawk,  8  W.  443- 

362  Neville  v.  Williams,  7  W.  421. 

363  Fox  V.  Foster,  4  Pa.  119- 
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176.    Defenses. 

While  there  may  be  pleaded  any  matter  of  defense  which  has 
arisen  since  the  judgment,^^*  in  no  case,  and  under  no  circum- 
stances, can  the  merits  of  the  original  judgment  be  inquired  into 
by  the  defendant;  so  as  to  enable  him  to  set  up  a  defense,  of 
which  he  might  have  availed  himself  in  the  original  suit.^*^  Thus, 
the  defendant  cannot  be  permitted  to  set  up  a  discharge  in  bank- 
ruptcy, prior  to  a  former  judgment  of  revival.^''^  and  in  a  scire 
facias  on  a  judgment  entered  on  a  bond  and  warrant  of  attor- 
ney, the  defendant  cannot  set  up  usury  in  the  bond.^^'  In  cases 
of  mistake,  fraud,  want  of  authority,  and  even  forgery,  the 
remedy  is  by  application  to  the  court  to  have  the  judgment  opened 
or  set  aside,  but  under  no  circumstances  can  the  objection  be 
taken  by  plea.^**  Nor  can  he  be  permitted  to  give  evidence  of  a 
payment,  anterior  to  the  rendition  of  the  judgment  f'^^  nor  any 
irregularity  in  obtaining  the  original  judgment;''"  and  in  a  scire 
facias  upon  a  justice's  judgment,  it  cannot  be  shown  that,  in  the 
original  suit,  the  justice  erroneously  passed  upon  a  question  of 
title  to  real  estate.''^    But  where,  on  a  sale  of  real  estate,  a  bond 

364    Tidd  1 130. 

36s  Cardesa  v.  Humes,  5  S.  &  R.  65 ;  Huffsmith  v.  Levering,  3  Wh. 
no;  Davidson  v.  Thornton,  7  Pa.  128;  Weaver  v.  Wible,  72  Pa.  469; 
Alden  v.  Bogart,  2  Grant  400;  Kurtz  v.  Kelly,  i  W.  N.  C.  104;  Trasel  v. 
Oil  Co.,  I  W.  N.  C.  iSS;  Philadelphia  v.  Peyton,  25  Super.  Ct  350;  Sup- 
plee  v.  Halfmann,  161  Pa.  33;  Weber  v.  Detwiler,  8  At.  910;  Johns  v. 
Reinhart,  10  Lane.  Bar  705 ;  Shelly  v.  Shelly,  5  Lane.  L.  Rev.  190 ;  Henry 
V.  Brothers,  48  Pa.  70;  Pittsburgh  R.  Co.  v.  Marshall,  85  Pa.  187;  Sey- 
mour v.  Hiebert,  92  Pa.  499;  Stroud's  Appeal,  109  Pa.  326;  Tatman  v. 
Bien,  I  W.  N.  C.  107 ;  Railroad  Co  v.  Slemmer,  6  W.  N.  C.  107 ;  Mulligan 
V.  Devlin,  2  Dist.  685;  Ziegler  v.  Evans,  8  Kulp  180;  Kinney  v.  Watson, 
52  Pitts.  L.  J.  372;  Andrews  v.  Perry,  2  Blair  234. 

366  Stewart  v.  Colwell,  24  Pa.  67. 

367  Lysle  V.  Williams,  15  S.  &  R.  135;  Hopkins  v.  West,  83  Pa.  no; 
Rutherford  v.  Boyer,  84  Pa.  347 ;  Carlisle  v.  Bindley,  91  Pa.  229.  In  such 
case,  the  remedy  is,  by  motion  to  open  the  judgment,  in  order  to  let  in 
the  defense.    Walter  v.  Breisch,  86  Pa.  457. 

368  Withers  v.  Haines,  2  Pa.  438.  And  see  Irwin  v.  Nixon,  11  Pa. 
419. 

369  McVeagh  v.  Little,  7  Pa.  279. 

370  Share  v.  Becker,  8  S.  &  R.  239.  He  must  seek  relief  by  motion. 
Ibid.    And  see  Sloan  v.  McKinstry,  18  Pa.  120. 

371  Huffsmith  v.  Levering,  3  Wh.  1 10.  And  see  Walker  v.  Lyon,  3  P. 
&  W.  98;  Hallock  v.  Dominy,  69  N.  Y.  238. 
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and  warrant  of  attorney  for  the  purchase-money  are  given  to  a 
creditor  of  the  vendor,  there  present,  on  a  scire  facias  to  revive 
a  judgment  entered  on  the  warrant,  it  is  a  good  defense,  that  the 
property  has  been  swept  away  by  a  prior  incumbrance,  since  the 
entry  of  the  judgment.^'^  So,  the  defendant,  under  the  plea  of 
payment,  may  give  evidence  that,  when  he  executed  the  bond  and 
warrant,  the  plaintiff  promised  to  cancel  the  same,  upon  an  event 
which  has  occurred  since  the  judgment. ^^^  and  he  may  show  that 
he  is  entitled  to  a  credit  for  the  value  of  real  estate,  subsequently 
conveyed  to  the  plaintiff.^^* 

177.    Judgment  and  costs. 

According  to  the  English  practice,  the  judgment  on  the  scire 
facias  is  merely  an  award  of  execution  f^  but  in  this  state,  the 
judgment  is  quod  recuperet;^'®  and  is  entered  for  the  amount 
of  the  original  judgment,  with  interest  thereon. ^^'  The  judg- 
ment rendered  in  favor  of  the  plaintiff  is  uniformly  for  the  re- 
covery of  the  debt,  with  interest  thereon  to  the  time  of  giving 
the  judgment,  together  with  the  costs  of  suit,  precisely  in  the 
same  manner  as  if  were  an  action  of  debt.^'*  A  recovery  on  the 
scire  facias  is,  in  itself,  a  new  substantive  judgment,  and  a  bar  to 
any  subsequent  recovery  upon  the  original  judgment,  as  against 
the  defendant;^'''  and  even  though  the  original  judgment  was 
void,  a  judgment  on  the  scire  facias  may  be  sustained  as  a  new 
one.^*"  Where  a  scire  facias  is  sued  out  for  the  use  of  one  hav- 
ing only  a  limited  interest  in  the  original  judgment,  the  recovery 

372  McCarty  v.  Springer,  3  P.  &  W.  157. 

373  Hartzell  v.  Reiss,  i  Binn.  289. 

374  United  States  v.  Thompson,  Gilp.  614. 

375  I  Rol.  Abr.  574.  pl-  6. 

376  Shaeffer  v.  Child,  7  W.  86;  Duff  v.  Wynkoop,  74  Pa.  30D.  Th<; 
scire  facias  is  a  substitute  for  an  action  of  debt  upon  the  judgment.  Ibid., 
305;  Green  v.  Leymer,  3  W.  384.    But  see  Irwin  v.  Nixon,  11  W.  426. 

377  Berryhill  v.  Wells,  5  Binn.  56;  Meason's  Estate,  5  W.  464;  Stew- 
art V.  Peterson's  Executors,  63  Pa.  230;  Ryan  v.  Casey,  I  Pears.  129. 

378  Green  v.  Leymer,  3  W.  384. 

379  CoUingwood  v.  Carson,  2  W.  &  S.  220;  Custer  v.  Detterer,  3  W. 
&  S.  28;  Eby's  Case,  9  W.  &  S.  14S.  But  a  scire  facias  may  issue  upon 
the  original  judgment,  against  a  terre-tenant,  who  was  not  a  party  to  the 
former  judgment  of  revival.  Fursht  v.  Overdeer,  3  W.  &  S.  470;  Little 
V.  Smyser,  10  Pa.  381 ;  Zerns  v.  Watson,  11  Pa.  260. 

380  Buehler  v.  BufSngton,  43  Pa.  278;  Duff  v.  Wynkoop,  74  Pa.  305. 
And  see  Ramsey  v.  Linn,  2  R.  229. 
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must  be  limited  to  the  extent  of  the  equitable  plaintiff's  interest; 
for,  as  against  the  other  parties,  the  defendant  may  have  a  good 
defense.^'^'  If  the  defendant  have  appeared  and  pleaded  to  the 
scire  facias,  the  judgment  carries  costs,  by  virtue  of  the  statute 
of  8  &  9  Wm.  III.,  c.  1 1 ;  but  not  otherwise,  for,  if  the  defendant 
do  not  take  defense,  when  warned,  he  is  in  no  default.^^^ 

381  Peterson  v.  Lothrop,  34  Pa.  223. 

382  Bright.  Costs  184. 
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XIV.    Scire  Facias  in  Other 
Cases. 


207.  Ivien  of  record  and  nonrecord  215.  Judgment, 
debts. 

209.  What    indebtedness    the    lien 

covers. 

210.  Scire  facias  against  the  heirs.  216.  Quare   restitutionem  non. 

211.  When  widow  and  heirs  need  217.  To  revive  an  award. 

not  be  made  parties.  218.  Ad  compatandum  et  rehaben- 

212.  Other  parties.  dum  terram. 

213.  Of  the  writ.  219.  To  repeal  a  patent. 
2J4    Proceedings.  220.  Costs. 

XI.    Scire  Facias  to  Continue  the  Lien  of  a  Judgment. 
178.    Lien  of  a  judgment,  (kk) 

At  common  law,  lands  were  not  liable  to  be  taken  in  execution, 
on  a  judgment  in  a  personal  action  ;^^^  and,  consequently,  the 
judgment  created  no  lien  upon  the  real  estate  of  the  defendant.^'* 
There  is  no  statute  in  this  state,  which  expressly  provides  that  a 
judgment  shall  be  a  lien  on  lands  f^^  such  lien  is  the  result  solely 
of  the  right  to  take  the  lands  in  execution.''^  And  this  is  still  the 
law;  for,  if  there  be  no  right  to  take  the  defendant's  lands  in 
execution,  there  is  no  lien ;  thus,  a  judgment  against  a  municipal 
corporation  is  not  a  lien  upon  its  real  estate,  because  no  execution 
can  issue  to  take  the  land  in  execution  f^''  and  for  the  same  rea- 

kk    S  Vale  13938. 

383  2  Inst.  394.  Lord  Coke  says — "At  the  common  law,  where  a  sub- 
ject sueth  execution  upon  a  judgment  for  debt  or  damages,  he  should 
not  have  the  body  of  the  defendant,  or  his  land,  in  execution  (unless  it 
were  in  special  cases)  ;  and  the  reason  of  the  law  was,  that  the  body,  in 
case  of  debt,  should  not  be  detained  in  prison,  but  be  at  liberty,  not  only 
to  follow  his  own  affairs  and  business,  but  also  to  serve  the  king  and 
his  country,  when  need  should  require;  nor  to  take  away  the  possession  of 
his  lands  in  that  case,  for  that  would  hinder  the  following  of  his  hus- 
bandry and  tillage,  which  is  so  beneficial  to  the  commonwealth."  Ibid. 
And  see  3  Bl.  Com.  418;  Allen  v.  Reesor,  16  S.  &  R.  11. 

3S4  Shrew  v.  Jones,  2  McLean  78.  A  judgment  is  not,  in  itself,  an  in- 
cumbrance, affecting  lands.     Barnewall  v.  Barnewall,  3  Ridgw.  59. 

385  Krauses'  Appeal,  2  Wh.  402.  See  Act  26  March,  1827,  9  Sm.  L. 
303,  2  Purd.  §21,  p.  2046. 

386  Bank  of  the  United  States  v.  Winston,  2  Brock.  252;  United  States 
V.  Morrison,  4  Pet.  136;  Massingill  v.  Downs,  7  How.  765. 

387  Schaffer  v.  Cadwallader,  36  Pa.  126.  It  is  on  this  principle,  that  a 
mechanic's  lien  cannot  be  filed  against  a  county  building.  Wilson  v.  Com- 
missioners of  Huntingdon,  7  W.  &  S.  197.  Or  against  a  public  school 
building.    Williams  v.  Controllers,  18  Pa.  275. 
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son,  a  judgment  against  a  turnpike  company  is  not  a  lien  upon  its 
road.^**  And  the  law  on  this  subject  is  not  changed  by  the  statute 
conferring  the  right  to  seize  and  sell  the  franchises  and  property 
of  such  corporation  under  a  writ  of  fieri  facias ;  this  is  merely  a 
substitute  for  the  remedy  by  sequestration,  and  does  not  create  a 
lien  upon  the  land;  the  proceeds  of  such  sale  are  distributable 
among  all  the  creditors,  as  in  case  of  insolvency.^*"  The  lien  of  a 
judgment  upon  real  estate  results  from  the  provisions  of  the  stat- 
ute of  West.  II.,  c.  18,  which  first  subjected  lands  to  execution  by 
writ  of  elegit;'^"  the  uniform  contsruction  of  which  has  been, 
to  give  such  a  lien,  from  the  entry  of  the  judgment,  upon  all  lands 
which  could  be  reached  by  this  process.'*''^  In  this  state,  lands 
were  first  subjected  to  sale  upon  execvition  by  the  act  of  1688,^°^ 
and  from  that  period,  a  judgment  has  been  held  to  be  a  lien  upon 
every  kind  of  interest  in  land,  whether  legal  or  equitable.'^^ 

179.    Extent  of  the  lien. 

As  a  general  rule,  the  lien  of  a  judgment  is  coextensive  with 
the  original  jurisdiction  of  the  court  in  which  it  is  entered;  that 
is,  the  territory  within  which  their  mesne  process  runs,  as  dis- 
tinguished from  writs  of  execution.'"*    Thus,  the  lien  of  a  judg- 

388  Beam's  Appeal,  19  Pa.  453.  And  see  Leedom  v.  Plymouth  Rail- 
road Co.,  S  W.  &  S.  266;  Susquehanna  Canal  Co.  v.  Bonham,  9  W.  &  S. 
27;  Ammant  v.  New  Alexandria  and  Pittsburgh  Turnpike-Road,  13  S.  & 
R.  210. 

389  Bayard's  Appeal,  72  Pa.  453- 

390  Massingill  v.  Downs,  7  How.  765.  Thus  was  land  made  directly 
390  Massingill  v.  Downs,  7  How.  765.  Thus  was  land  made  directly 
liable  for  debts,  contrary  to  the  general  policy  of  the  feudal  institution. 
2  Reeves  97,  Finlason's  ed. 

391  Manhattan  Co.  v.  Everton,  6  Paige  457;  Allen  v.  Reesor,  16  S.  &  R. 
11;  Erwin  V.  Dundas,  4  How.  TJ. 

392  Act  of  1688,  c.  189.  This  statute  was  limited  in  its  duration  to  one 
year,  and  until  twenty  days  after  the  rising  of  the  next  general  assembly; 
it  was  continued,  under  the  administration  of  Gov.  Fletcher,  i  June,  1693, 
on  the  petition  of  right;  and  reenacted,  in  the  same  words,  in  1694.  The 
Acts  of  1700  and  1705  contain  the  same  provisions.,    i  Sm.  L.  9. 

393  See  Chap.  26,  §6,  Vol.  2,  p.  1018.  These  statutes  are  the  foundation 
of  the  lien  of  a  judgment  upon  land,  in  Pennsylvania,  Grier,  J.  Lombard 
V.  Bayard,  i  Wall.  Jr.  C.  C.  199. 

394  Lombard  v.  Bayard,  i  Wall.  Jr.  C.  C.  203.  And  see  McCullough's 
Appeal,  34  Pa.  248.  A  testatum  fi.  fa,  is  made  a  lien  by  the  Act  16  June, 
1836,  §80,  P.  L.  n(i,  2  Purd.  §141,  p.  1577- 
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ment  obtained  in  the  supreme  court,  was  coextensive  with  the 
limits  of  the  state,^°°  until  restricted  by  the  act  of  1799;'°°  so,  the 
lien  of  a  judgment  obtained  in  a  circuit  court  of  the  United 
States,  extends  over  the  entire  district,  and  binds  lands  situate 
in  any  part  of  it.^^'^  And  in  a  recent  case,^'^  this  doctrine  has 
been  so  extended  as  to  make  the  lien  depend  upon  the  right  to 
issue  execution ;  it  was  there  held,  that  as  an  execution  issued  by 
a  circuit  court  of  the  United  States,  runs  into,  and  may  be  exe- 
cuted in  all  parts  of  the  state,  notwithstanding  its  division  into 
districts,^'"  the  lien  of  a  judgment  obtained  in  a  circuit  court  is 
coextensive  with  the  limits  of  the  state ;  and,  consequently,  that  a 
judgment  so  obtained  in  Pittsburgh,  binds  lands  in  the  city  of 
Philadelphia."" 

180.    Duration  of  the  lien.  (11) 

Prior  to  the  passage  of  the  act  of  1798,  the  lien  of  a  judgment 
was  without  limitation  in  point  of  time ;  and  it  is  still  without  limi- 
tation as  against  the  heirs  and  devisees  of  the  judgment  debtor  i*"^ 
and  this,  notwithstanding  the  debtor  has  conveyed  to  one  of  his 
heirs,  in  fraud  of  creditors."^    The  lien  of  a  judgment  does  not 

11    s  Vale  13938. 

395  Ralston  v.  Bell,  2  Dall.  158,  s.  c.  i  Yeates  183. 

396  Act  20  March,  1799,  §14,  3  Sm.  L.  3S8,  2  Purd.  §23,  p.  2047.  This 
statute  provides  that  judgments  obtained  in  the  supreme  court  shall  not 
be  a  lien,  except  in  the  county  where  they  are  rendered. 

397  Ex  parte  McGill,  6  Pa.  505;  Massingill  v.  Downs,  7  How.  760; 
Bayard  v.  Lombard,  9  How.  530;  s.  c.  I  Wall  Jr.  C.  C.  196;  Shrew  v. 
Jones,  2  McLean,  78;  United  States  v.  Duncan,  4  McLean  607;  Crandell 
V.  Cropsey,  10  N.  Y.  Leg.  Obs.  i. 

398  Prevost  V.  Gorrell,  5  W.  N.  C.  151,  152.  The  same  point  was  de- 
cided in  Manhattan  Co.  v.  Evertson,  6  Paige  458,  where  Chancellor  Wal- 
worth holds  that  the  lien  of  a  judgment  extends  to  all  lands  which  may 
be  reached  by  process  of  execution :  restrained  only  by  state  lines. 

399  Rev.  Stat.  §985.  The  difficulty  attending  the  application  of  this 
pdinciple,  arises  from  the  fact  that  executions  in  favor  of  the  United 
States,  run  into  any  other  state.     Ibid.  §986. 

400  The  lien  of  a  judgment  in  a  federal  court  cannot  be  affected  by 
state  legislation.    Carroll  v.  Watkins,  I  Abb.  U.  S.  Rep.  474. 

401  Fetterman  v.  Murphy,  4  W.  424;  Brobst  v.  Bright,  8  W.  124, 
Wells  V.  Baird,  3  W.  351;  Konigmaker  v.  Brown,  14  W.  269;  Aurand's 
Appeal,  34  Pa.  151;  Marsh  v.  Haldeman,  2  Clark  234;  Baxter  v.  Allen,  77 
Pa.  468. 

402  Miner  v.  Warner,  2  Grant  448. 
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relate  to  the  first  day  of  the  term,  as  against  a  bona  fide  pur- 
chaser.*"^ The  act  of  1798  provides,  that  it  shall  not  continue 
for  a  longer  period  than  five  years,  unless  the  plaintiff  shall 
within  that  time,  sue  out  a  writ  of  scire  facias  to  revive  the 
same."*  And  by  the  act  of  1827,  the  lien  of  a  judgment  shall 
continue  for  the  term  of  five  years,  from  the  day  of  the  entry  or 
revival  thereof,  and  no  longer,  unless  revived,  within  that  period, 
by  agreement  of  parties  entered  of  record,  or  a  scire  facias  be 
regularly  sued  out,  though  an  execution  may  have  been  issued,  or 
a  stay  of  execution  entered,  or  notwithstanding  any  other  condi- 
tion of  contingency  attached  thereto ;  and  no  revival  thereof,  nor 
the  issuing  of  a  scire  facias,  shall  have  the  effect  of  continuing 
such  a  lien  for  a  longer  period  than  five  years,  from  the  day  of 
such  revival,  or  the  issuing  of  such  scire  facias.*"^  The  lien  con- 
tinues for  five  years  from  the  date  of  its  entry,  not  from  the  re- 
turn day  of  the  scire  facias.*"^ 

In  McCahan  v.  Elliottt,*"^  Justice  Mercer  says :  "The  lien  of 
a  judgment,  so  far  as  concerns  purchasers  or  intervening  incum- 
brances, expires  at  the  end  of  five  years,  yet  such  is  not  the  case 
with  the  defendant  in  the  judgment.  As  to  him  the  lien  is  in- 
definite.*"* Notwithstanding  the  five  years  have  expired,  if  the 
land  remain  in  the  hands  of  the  defendant  it  may  be  sold  by  exe- 
cution on  the  judgment  and  the  title  pass  as  effectually  as  if  it 
were  a  chattel.*"*  No  purchaser  has  intervened  between  the 
entry  of  the  judgment  and  the  issuing  of  the  writ  on  which  the 
sale  was  made.     None  afterwards  intervened  before  the  sale. 

403  Act  21  March,  1772,  §3,  i  Sm.  L.  390,  2  Purd.  §15,  p.  2042.  But  a 
judgment  relates  to  the  first  day  of  the  term,  for  the  purpose  of  execu- 
tion, where  the  defendant  dies  during  the  term,  and  before  the  entry  of 
judgment,  unless  the  estate  be  insolvent.    Leiper  v.  Levis,  15  S.  &  R.  108. 

404  Act  4  April,  1798,  §2,  3  Sm.  L.  33i.  2  Purd.  §17,  p.  2042. 

405  Act  26  March,  1827,  9  Sm.  L.  303,  2  Purd.  §21,  p.  2046.  A  judg- 
ment obtained  against  a  decedent,  in  his  lifetime,  continues  to  bind  his 
real  estate,  for  the  period  of  five  years,  after  his  decease,  without  revival. 
Act  24  February,  1834,  §25,  P.  L.  "JT,  though  he  has  aliened  in  his  lifetime. 
Nicholas  v.  Phelps,  IS  Pa.  36.  But  the  death  of  the  terre-tenant  does  not 
continue  the  lien.    Judson  v.  Lyle,  8  Phila.  98;  Fulton's  State,  51  Pa.  204. 

406  Meason's  Estate,  4  W.  341. 

407  103  Pa.  634. 

408  Fetterman  v.  Murphy,  4  W.  424;  Aurand's  Appeal,  34  Pa.  151; 
Brown's  Appeal,  91  Pa.  485. 

409  Lewis  v.  Morgan,  11  S.  &  R.  234. 
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The  defendant  in  the  judgment  remained  the  owner  of  the  land. 
As  to  him  the  lien  continued  in  full  force." 

Under  these  statutes,  a  judgment,  not  revived  within  five  years, 
ceases  to  be  a  lien,  as  well  against  subsequent  judgment  creditors, 
as  against  subsequent  purchasers  ,•*'"  and  as  against  the  estate  of 
an  insolvent  debtor,  in  the  hands  of  the  trustees  for  the  benefit 
of  the  general  creditors. *^^  Nothing  but  a  scire  facias,  or  an 
amicable  revival  will  continue  the  lien  of  a  judgment,  beyond  the 
period  of  five  years  ;*^^  the  lien  will  expire,  notwithstanding  the 
opening  of  the  judgment  to  let  the  defendant  into  a  defense;*" 
and  though  judgment  be  entered  for  the  defendant,  which  is  sub- 
sequently reversed  on  error.*^*  There  is  nothing  to  prevent  the 
issuing  of  a  scire  facias  to  revive  the  lien,  pending  a  writ  of  er- 
ror ;*^^  and,  it  seems,  that  a  scire  facias  to  revive  the  lien  may  is- 
sue, pending  an  issue  raised  on  a  former  scire  facias  quare  execu- 
tionem  non,  to  which  the  defendant  has  taken  defense.*^"  Where 
there  is  a  joint  judgment  against  two  defendants,  the  service  of 
a  scire  facias,  within  the  five  years,  upon  one  of  them  only,  will 
not  continue  the  lien  as  to  the  other,  though  he  be  subsequently 
brought  in  by  an  alias  sci.  fa.*^^  Where,  however,  the  lien  de- 
pends upon  the  contract,  and  not  upon  the  judgment,  a  revival 
of  it,  within  five  years,  is  unnecessary ;  as,  in  the  case  of  a  judg- 
ment for  arrears  of  ground  rent;*^'  or  a  judgment  in  a  scire 
facias  upon  a  mortgage.*^^     So  also,  where  the  land  has  been 

410  Bank  of  North  America  v.  Fitzsimmons,  3  Binn.  342. 

411  Shaeffer  v.  Child,  7  W.  84. 

412  Gloninger  v.  Hazard,  4  Phila.  354. 

413  Fricker's  Appeal,  i  W.  393.    , 

414  Styer's  Appeal,  21  Pa.  86. 

415  Boyer  v.  Rees,  4  W.  201 ;  Building  Association  v.  Byrne,  6  W.  N. 
C.  253.  An  award  of  arbitrators,  from  which  an  appeal  has  been  taken, 
is  a  lien  upon  the  defendant's  land,  but  a  scire  facias  must  issue  to  continue 
the  lien  thereof,  before  the  expiration  of  the  five  years,  though  the  appeal 
be  still  pending.  Act  21  April,  1840,  P.  1,.  449,  i  Purd.  §31,  p.  350.  A 
judgment  may  be  revived,  pending  a  writ  of  error,  by  scire  facias  quart 
executionem  non;  an  award  of  execution  on  such  writ,  does  not  imply 
that  it  is  to  be  immediately  enforced.  Falkner  v.  Franklin  Fire  Insurance 
Co.,  I  Phila.  184. 

416  Ketcham  v.  Singerly,  3  W.  N.  C.  544. 

417  Reynolds's  Appeal,  S  W.  N.  C.  184. 

418  Wells  V.  Gibson,  7  Pa.  154. 

419  Helmbold  v.  Man,  4  Wh.  410. 
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turned  into  money,  by  a  judicial  sale,  a  scire  facias  need  not  be 
issued,  in  order  to  retain  the  lien  upon  the  fund;*^°  nor,  if  one 
have  been  issued,  is  it  necessary  to  prosecute  it  to  judgment.*^"^ 
And  the  lien  of  a  judgment  in  favor  of  the  commonwealth  does 
not  expire  by  lapse  of  time,  without  revival ;  statutes  of  limitation 
do  not  run  against  the  state. *^^  The  lien  of  a  judgment  may  be 
revived  by  scire  facias,  or  agreement  of  parties,  prior  to  the  time 
appointed  for  the  payment  of  the  money  thereby  secured. ''^^ 

If  a  fieri  facias  and  a  scire  facias  are  issued  on  a  judgment 
more  than  five  years  old,  the  fi.  fa.  will  not  create  a  new  lien 
nor  continue  the  old  lien  from  the  date  of  the  levy,  as  between 
the  plaintiff  and  the  defendant,  on  real  estate  acquired  prior  to 
the  judgment,  but  the  plaintifij's  lien  will  date  from  the  day  of 
the  verdict  on  the  scire  facias  as  against  a  mortgage  entered  on 
that  day  and  will  on  distribution  take  pro  rata  with  the  mortgage. 
A  fieri  facias  and  levy  may,  however,  create  a  lien  on  real  estate 
acquired  since  the  entry  of  the  judgment,  but  the  lien  cannot  pre- 
vail against  a  subsequent  mortgage  if  the  levy  is  not  docketed  as 
required  by  the  act  of  1856.*^^='  It  is  not  sufficient  to  docket  the 
fi.  fa.  only.«3b 

181.    Act  of  1887. 

The  act  of  1887*^*  provides  for  the  revival  of  a  judgment. 
"All  judgments  entered  in  any  court  of  record  in  this  common- 
wealth, or  revived  in  manner  prescribed  by  this  act,  or  the  act 
to  which  this  is  a  supplement,  shall  continue  a  lien  on  the  real 
estate  of  the  defendant  for  the  term  of  five  years  from  the  day  of 
entry  or  revival ;  and  no  judgment  shall  continue  a  lien  on  such  real 

420  Commonwealth  v.  Gleim,  3  P.  &  W.  417. 

421  Commonwealth  v.  Rogers,  Bright.  450;  s.  p.  Holm's  Appeal,  i  Am. 
L.  J.  78.  The  lien  of  a  judgment  entered  on  the  day  on  which  the  de- 
fendant's land  is  sold  by  the  sheriff,  attaches  to  the  fund,  whether  entered 
before  or  after  the  sale.     Small's  Appeal,  24  Pa.  398. 

422  Commonwealth  v.  Baldwin,  i  W.  54. 

423  Act  of  1827,  §3,  2  Purd.  §21,  p.  2046.  Even  before  the  passage  of 
this  act  the  lien  of  a  judgment  confessed  on  a  bond  of  indemnity,  ex- 
pired at  the  end  of  five  years.    Wien  v.  Albright,  10  Lane.  Bar  53. 

423a    Act  April  22,  P.  L.  532,  2  Purd.  §43,  p.  2052. 
423b    Ramsay  v.  Shreiner,  13  Dist.  641. 

424  Act  June  i,  P.  L.  289,  2  Purd.  §19,  p.  2044.  A  defendant  though  a 
bankrupt  is  a  necessary  party  to  a  scire  facias  to  revive.  Featherman  v. 
Beamish,  2  C.  P.  Rep.  155. 
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estate  for  a  longer  period  than  five  years  from  the  day  on  which 
such  judgment  may  be  entered  or  revived,  unless  revived,  within 
that  period,  by  agreement  of  the  parties  and  terre-tenants  filed  in 
writing  and  entered  on  the  proper  docket  or  a  writ  of  scire 
facias  to  revive  the  same  be  sued  out  within  said  period  accord- 
ing to  the  provisions  of  the  act  to  which  this  is  a  supplement, 
notwithstanding  an  execution  may  be  issued  within  a  year  and  a 
day  from  the  rendering  of  such  judgment,  or  a  stay  of  execution 
may  be  entered  on  such  judgment,  or  a  time  subsequent  to  the 
rendering  of  such  may  be  appointed,  by  agreement  of  the  parties, 
for  the  payment  of  the  money  for  which  such  judgment  may  be 
rendered,  or  any  part  thereof,  or  notwithstanding  any  other  con- 
dition or  contingency  may  be  attached  to  such  judgment;  nor 
shall  the  revival  of  such  judgment,  by  agreement,  as  aforesaid, 
or  the  issuing  of  a  scire  facias,  either  with  or  without  entry  of 
judgment  thereon,  have  the  effect  of  continuing  such  lien  for  a 
longer  period  than  five  years  from  the  day  on  which  it  may  be 
entered  or  revived,  or  such  scire  facias  may  have  issued." 

Nor  is  there  any  real  repugnancy  between  this  act  and  the  act 
of  1827  previously  described.  The  former  was  enacted  for  the 
protection  of  the  lien  creditor,  the  latter  for  the  protection  of 
the  terre-tenant.  If  the  act  of  1887  is  regarded  as  a  proviso  to 
the  other  there  is  no  contradiction  between  them.  By  the  former 
the  act  begins  to  run  in  the  terre-tenant's  favor  only  from  the 
time  of  recording  his  deed,  by  the  latter  the  scire  facias  does  not 
avail  the  lien  creditor  to  continue  his  lien  at  all  except  by  agree- 
ment or  by  a  proper  notification  of  the  terre-tenant  in  the  scire 
unless  the  terre-tenant  parts  with  his  land  of  which  the  lien 
facias  process.  If  he  is  notified  the  lien  continues  for  five  years 
creditor  has  proper  notice,  either  by  deed  or  by  the  purchaser's 
possession.  The  object  of  passing  the  act  of  1887  has  been  thus 
explained  by  Justice  Dean :  "It  was  a  very  common  practice  to 
issue  a  scire  facias  to  revive  judgments  against  the  original  debtor, 
and  at  the  same  time  direct  the  sheriff  to  give  notice  to  all  terre- 
tenants  without  designating  them.  Judgments  were  then  often 
obtained  against  tenants  for  years,  or  at  will,  or  they  were  put  to 
the  expense  of  defending.  It  was  probably  the  intention  of  the 
legislature  to  put  a  stop  to  such  an  irregular  practice.  At  least, 
the  act  would  be  in  entire  accord  with  such  intention,  and  this  of 
itself  would  warrant  us  in  holding  that  the  repugnancy  is  only 
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apparent  but  not  real."*^^  The  lien  continues  on  the  land  unless 
the  terre-tenant  has  put  his  deed  on  record,  from  which  time, 
as  we  have  seen,  the  statute  begins  to  run  in  his  favor,  or  by 
taking  possession.''^^  The  statute  is  rather  strictly  construed  in 
these  regards.*^^  If  therefore  one  tenant  in  common  conveys  to 
his  cotenant  his  undivided  interest  in  land  which  was  bound  by 
the  lien  of  a  judgment  against  him  and  the  grantee  fails  to  put 
the  deed  on  record,  a  sci.  fa.  to  revive  the  judgment,  issued  within 
five  years  from  the  date  of  its  entry,  will  bind  the  land  in  the 
cotenant's  possession,  though  there  was  no  service  on  him  as 
terre-tenant  of  the  sci.  fa.  to  revive.*^* 

Real  estate  cannot  be  taken  in  execution  under  a  judgment 
more  than  five  years  old  prior  to  a  revival  of  the  judgment.  The 
issuing  of  a  sci.  fa.  on  the  same  day  as  the  fi.  fa.  will  not  fulfil 
the  requirements  of  the  act.*^' 

182.     Of  the  writ  of  scire  facias. (mm) 

The  scire  facias  to  revive  the  lien  of  a  judgment,  is  a  dififerent 
writ  from  that  required  by  the  statute  of  West.  II.,  and  by  our 
act  of  1836,  after  the  expiration  of  a  year  and  a  day,  to  show 
cause  why  the  plaintiff  should  not  have  execution  of  his  judg- 
ment.*""  But  an  inveterate  practice  has  prevailed  in  this  state, 
of  reviving  a  judgment  by  scire  facias  quare  executionem  non, 
to  which  the  courts,  on  the  maxim  of  communis  error,  were  com- 
pelled to  give  their  sanction;*'^  and  this  has  been  confirmed  by 
statute.*'^    The  following  is  the  proper  form  of  a  scire  facias  to 

mm    5  Vale  I39S6. 

425  Uhler  V.  Moses,  200  Pa.  498,  503.  For  history  and  construction  of 
these  acts  see  also  Wetmore  v.  Wetmore,  155  Pa.  507;  Lyon  v.  Cleveland, 
170  Pa.  611;  Suter  v.  Findlay,  6  Dist.  253. 

426  Meinweisser  v.  Hains,  no  Pa.  468;  Porter  v.  Hitchcock,  98  Pa. 
625. 

427  Wetmore  v.  Wetmore,  155  Pa.  507. 

428  Meinweisser  v.  Hains,  no  Pa.  468. 

429  Miller  v.  Miller,  147  Pa.  545. 

430  See  Sinkett  v.  Wunder,   i   Miles  361. 

431  Dougherty's  Estate,  9  W.  &  S.  189,  196;  Pennock  v.  Hart,  8  S.  & 
R.  379-80;  Philadelphia  Fire  and  Inland  Navigation  Co.'s  Appeal,  2  Pa. 
263.  It  is  said,  that  an  award  of  execution  upon  such  writ  does  not  nec- 
essarily imply  that  it  is  to  be  immediately  enforced.  Falkner  v.  Franklin 
Fire  Insurance  Co.,  I  Phila.  184. 

432  Act  6  May,  1844,  P.  L.  565,  2  Purd.  §24,  p.  2047.  It  had  previously 
been  decided,  that  where  the  judgment  was  entered  for  the  security  of 


2752'        Common  Law  Practice  in  Pi;nnsyi,vania. 

continue  the  lien  of  a  judgment  in  assumpsit,  which  may  be 
varied  to  suit  the  circumstances  of  the  case ; 

FORM  OF  SCIRE  FACIAS  TO  CONTINUE  LIEN. 

The  Commonwealth  of  Pennsylvania,  to  the  sheriff  of  Phila- 
delphia county,  greeting: 

Whereas,  A.  B.,  heretofore,  in  our  court  of  common  pleas  for 

the  county  of  Philadelphia,  to  wit,  in  the  term  of  a.  d. 

' — ,  before  the  judges  of  our  said  court,  at  Philadelphia,  by 

the  consideration  of  the  same  court,  recovered  against  C.  D.,  late 

of  the  said  county,  yeoman,  dollars,  which  to  the  said 

A.  B.,  in  our  said  court,  were  adjudged  for  his  damages  which  he 
sustained,  as  well  by  reason  of  the  nonperformance  of  a  certain 
promise  and  assumption  by  the  said  C.  D.  to  the  said  A.  B.,  at 

,  at  the  county  aforesaid,  made,  as  for  his  costs  and  charges 

by  the  said  A.  B.,  about  his  suit  in  that  behalf  expended,  whereof 
the  said  C.  D.  is  convict,  as  by  the  record  and  proceedings  there- 
upon in  our  said  court,  before  our  said  judges,  at  Philadelphia, 
remaining,  manifestly  appears.  And  whereas,  five  years  are 
nearly  expired  since  the  said  judgment  was  obtained,  and  the  lien 
on  the  real  estate  of  the  said  C.  D.  would,  after  that  term,  be 
lost,  unless  the  said  judgment  was  revived.  We  do,  therefore, 
command  you,  that  by  honest  and  lawful  men  of  your  bailiwick, 
you  make  known  to  the  said  C.  D.,  that  he  be  and  appear  before 
our  judges,  at  Philadelphia,  at  our  court  of  common  pleas  there 
to  be  held,  for  the  said  city  and  county  of  Philadelphia,  the  first 

Monday  of  > —  next,  to  show  if  anything  for  himself  he 

knows  or  has  to  say,  why  the  judgment  recovered  by  the  said 
A.  B.  against  him  the  said  C.  D.,  as  aforesaid,  ought  not  to  be 
revived  and  continue  a  lien  on  his  real  estate,  during  another 
period  of  five  years,  according  to  the  act  of  general  assembly  in 
such  case  made  and  provided,  if  to  him  it  shall  seem  expedient. 

a  claim,  not  yet  due,  the  plaintiff  could  have  no  judgment  on  a  scire  facias 
quare  executionem  non;  he  not  being  entitled  to  execution.  Gushe  v. 
Peterman,  3  W.  &  S.  351.  It  is  usual,  in  practice,  to  combine  the  two 
purposes  in  one  writ,  i.  e.  to  issue  a  scire  facias  to  revive  the  judgment, 
et  quare  executionem  non.  The  writ  may  also  include  the  substitution  of 
other  parties,  if  necessary.  "A  moderate  share  of  attention  to  the  forms 
of  the  writ,  will  enable  a  pleader  of  competent  patience  and  moderate  skill 
to  adapt  it  to  the  legal  effect  of  the  record;"  Gibson,  C.  J.,  in  Davis  v. 
Norris,  8  Pa.  125. 
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And  have  you  then  and  there  the  names  of  those  by  whom  you 
shall  make  it  known  to  the  said  C.  D.  and  this  writ.  Witness, 
&c. 

FORM  OF  PRECIPE  FOR  SCI.  FA.  TO  REVIVE. 

A.    "^ 

1  In  the  Court  of  Common  Pleas,  County, 

T,'       r     of  Term,  1913,  No. 

Sir:  Issue  scire  facias  to  revive  the  judgment  in  the  above  case, 
returnable  sec.  leg. 
To  the  prothonotary  of  said  court. 

C, 

Plaintiff's  Attorney. 

(Date.) 

183.    Effect  of  the  writ. 

The  writ  of  scire  facias  issues  of  course,  upon  a  praecipe  to  the 
prothonotary,  in  the  usual  manner.  The  mere  issuance  of  a  scire 
facias  to  revive  a  judgment  prosecuted  with  due  diligence  will 
preserve  the  lien,  and  the  court  may  supply  a  lost  writ  of  scire 
facias.*'^  It  will  be  effective  to  continue  the  lien,  if  sued  out  on 
the  last  day  of  the  five  years  ;*'*  and  the  time  is  to  be  computed 
exclusively  of  the  day  on  which  the  original  judgment  was  en- 
tered.*^^  and  if  the  last  day  of  the  period  is  Sunday  Monday  is 
included.*'*  This  is  another  application  of  the  general  rule  that 
in  computing  the  time  within  which  an  act  is  to  be  performed  un- 
der a  statute  or  rule  of  court,  the  day  from  which  the  computation 
is  made  is  to  be  excluded,*''  and  if  the  last  day  falls  on  Sunday 
the  act  may  be  performed  on  the  next  day.*'* 

The  writ  must  be  actually  issued  within  the  five  years ;  the  fil- 
ing of  a  praecipe  is  not  sufficient.*'^  So,  the  issuing  of  a  scire 
facias  which  is  returned  nihil,  will  not  continue  the  lien,  if  an 

433  Sweet  V.  Freeman,  s  Law  Times  (N.  S.)  5. 

434  Davidson  v.  Thornton,  7  Pa.  128. 

435  Green's  Appeal,  6  W.  &  S.  327-  The  lien  of  a  judgment  trans- 
ferred to  another  county  continues  for  the  full  period  of  five  years,  from 
its  entry  in  the  latter  county.    Knauss'  Appeal,  49  Pa.  419. 

436  Lutz's  Appeal,  124  Pa.  273. 

437  Ibid.;  Sims  v.  Hampton,  i  S.  &  R.  411;  Ege's  Appeal,  2  W.  283; 
Duffy  v.  Ogden,  64  Pa.  240. 

438  Goswiler's  Estate,  3  P.  &  W.  201. 

439  Hock's  Appeal,  i  Pitts.  325. 
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alias  be  not  taken  out  until  after  the  intervention  of  upwards  of 
a  year.**"  The  issuing  of  a  scire  facias,  however,  against  the  de- 
fendant and  terre-tenants,  generally,  on  the  last  day  of  the  five 
years,  will  continue  the  lien,  if  the  latter  be  connected  with  an 
alias,  issued  in  due  time,  after  the  five  years  have  elapsed.**^ 
The  issuing  and  return  of  a  scire  facias  will  continue  the  lien,  if 
duly  prosecuted  to  judgment  within  five  years  thereafter  from 
the  date  of  issuing  the  writ,**^  but  if  not  so  prosecuted  to  judg- 
ment, the  lien  of  the  original  judgment  is  lost.**^  To  continue  the 
lien  of  a  judgment  against  land  which  has  been  aliened  by  the 
judgment  debtor,  the  terre-tenant  must  be  made  a  party  to  the 
scire  facias;***  but  it  need  not  be  served  on  the  defendant's  as- 
signee for  the  benefit  of  creditors;**^  nor  on  his  trustees  in  in- 
solvency;**^ nor  upon  a  mere  naked  trustee,  without  beneficial 
interest;**'  nor,  if  the  judgment  debtor  remain  in  possession, 
upon  his  vendee,  by  unrecorded  articles  ;**^  nor  upon  lessees  from 
year  to  year;**^  nor  upon  an  occupant  under  an  adverse  title  ;*°° 
nor  upon  one  claiming  by  title  paramount.*'^ 

It  is  provided,  however,  by  statute,  that  where  a  judgment  is 

440  Westmoreland  Bank  v.  Rainey,  i  W.  26.  See  Pennock  v.  Hart,  8 
S.  &  R.  369,  which,  however,  was  decided  prior  to  the  passage  of  the 
Act  of  1827 ;  and  see  the  remarks  of  Kennedy,  J.,  on  this  case,  in  I  W.  32. 

441  Davidson  v.  Thornton,  7  Pa.  128. 

442  Silverthorn  v.  Townsend,  37  Pa.  263;  Kirby  v.  Cash,  93  Pa.  SoS; 
Porter  v.  Hitchcock,  98  Pa.  625;  Meinweisser  v.  Haines,  no  Pa.  468; 
Specht  v.  Sipe,  15  Super.  Ct.  207;  Howes  v.  Dolan,  9  Super.  Ct.  586; 
Campbell's  Estate,  22  Super.  Ct.  430. 

443  Vitry  V.  Dauci,  3  R-  9 ;  Fulton's  Estate,  51  Pa.  204. 

444  Lusk  V.  Davidson,  3  P.  &  W.  229;  Davis  v.  Ehrman,  20  Pa.  256; 
Sinkett  v.  Wunder,  i  Miles  361 ;  Barrell  v.  Adams,  26  Super.  Ct.  635. 

445  Dohner's  Estate,  i  Pa.  loi;  Fulton's  Estate,  51  Pa.  204. 

446  Wrigley  v.  Whitaker,  2  W.  N.  C.  420 ;  Commonwealth  v.  Lelar,  13 
Pa.  22. 

447  Bowers  v.  Harner,  3  Phila.  146. 

448  Geiger  v.  Hill,  i  Pa.  509;  Meehan  v.  Williams,  48  Pa.  238. 

449  Clippinger  v.  Miller,  i  P.  &  W.  64. 

450  Mitchell  v.  Hamilton,  8  Pa.  486;  Helf rick's  Appeal,  15  Pa.  382; 
Drum  V.  Kelly,  34  Pa.  415 ;  Hunter  v.  Hulings,  37  Pa.  307 ;  Gibbs  v.  Tif- 
fany, 4  Super.  Ct.  29;  La  Bar's  Estate,  7  C.  C.  171. 

451  Jarrett  v.  Tomlinson,  3  W.  &  S.  114.  No  person  can  take  defense 
as  terre-tenant,  who  has  not  an  estate  which  might  be  bound  by  the  judg- 
ment. Catlin  v.  Robinson,  2  W.  373.  A  person  not  named  in  the  writ 
must  prove  that  he  is  a  terre-tenant;  otherwise,  if  named  in  the  writ 
Silverthorn  v.  Townsend,  37  Pa.  263. 
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regularly  revived  between  the  original  parties,  the  limitation  of 
five  years  shall  only  run  in  favor  of  a  terre-tenant,  from  the  time 
he  shall  place  his  deed  on  record,  unless  in  actual  possession,  by 
himself  or  tenant.*'^  Under  this  act,  vjrhere  a  tenant  is  in  posses- 
sion, a  judgment  revived  without  notice  to  him,  ceases  to  be  a 
lien,  though  his  deed  be  not  recorded  ;*^^  and  if  the  plaintiff  have 
actual  notice  of  the  alienation,  he  must  serve  the  scire  facias 
upon  the  terre-tenant,  though  his  deed  be  not  on  record.*^* 

A  scire  facias  to  revive  and  quare  executionem  non  are  both  in 
effect  the  latter.  And  a  sci.  fa.  to  revive  and  a  sci.  fa.  to  prolong 
the  lien  are  subject  to  the  same  rules.*^^ 

184.  Alias  writ  of  scire  facias,  (nn) 

An  alias  writ  of  sci.  fa.  to  continue  the  lien  against  the  terre- 
tenant  must  issue  within  five  years  of  the  issuing  of  the  original 
sci.  fa.  against  the  defendant  but  it  is  not  requisite  that  judgment 
be  had  within  five  years  of  the  judgment  of  revival  against  the 
defendant  in  the  first  writ.*"'  And  if  a  sci.  fa.  to  revive  a  judg- 
ment is  issued  within  five  years  from  the  rendition  thereof  against 
the  defendant  therein  only,  and  after  due  service  judgment  is 
entered  against  him,  the  issuing  of  an  alias  sci.  fa.  and  service 
thereof  on  the  terre-tenant  within  five  years  from  the  issuing  of 
the  original  sci.  fa.  operates  to  revive  and  continue  the  lien  of 
the  original  judgment  against  such  terre-tenant.*"'  This  rule  ap- 
plies as  well  to  him  as  to  the  defendant  in  the  judgment.*"^ 

185.  Service  on  terre-tenant.  (00) 

The  act  of  1798  provides,  that  the  writ  of  scire  facias  shall  be 
served  on  the  terre-tenants,  or  persons  occupying  the  lands  bound 

nn    5  Vale  13978. 
00    5  Vale  13981. 

452  Act  16  April,  1849,  §8,  P.  L.  664,  2  Purd.  §25,  p.  2047. 

453  Schoch  V.  Bankes,  20  Pitts.  L.  J.  191. 

454  McCray  v.  Clark,  82  Pa.  457. 

455  Gibson  v.  Davidson,  7  Pa.  133. 

456  Salmon  v.  Bachman,  8  C.  C.  144.  See  Duncan  v.  Flynn,  g  C.  C. 
321. 

457  Hughes  v.  Terrence,  iii  Pa.  611;  Porter  v.  Hitchcock,  98  Pa.  625; 
Lichty  V.  Hockstetter,  91  Pa.  444 ;  Kirby  v.  Cash,  93  Pa.  505 ;  Silverthorn 
V.  Townsend,  37  Pa.  263;  Davidson  v.  Thornton,  7  Pa.  128;  Mason's  Es- 
tate, 4  W.  341. 

458  Meinweisser  v.  Hains,  no  Pa.  468  . 
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by  the  judgment,  and  also  upon  the  defendant  or  his  grantee,  or 
on  the  heirs,  executors  or  administrators  of  such  defendant  or 
grantee,  if  they  can  be  found ;  and  that,  if  there  be  no  occupant, 
and  such  person  or  persons  cannot  be  found,  then  proclamation 
shall  be  made  in  open  court,  at  two  succeeding  terms,  calling  on 
all  persons  interested  to  show  cause  why  the  judgment  should 
not  be  revived.  But  this  latter  course  has  fallen  into  disuse,  and 
the  universal  practice,  at  the  present  day,  is  to  issue  an  alias  writ, 
and  enter  judgment  of  revival  on  two  returns  of  nihil.*°'  The 
statute  provides  for  service  upon  the  terre-tenant,  or  occupant 
of  the  land;  but  this  does  not  make  a  mere  occupant  a  party  to 
the  suit;*°°  no  one  is  entitled  to  take  defense,  who  has  not  an 
estate  which  might  be  bound  by  the  judgment  ;^^^  the  only  object 
of  the  statute  is,  to  let  the  lessee  of  a  terre-tenant  into  a  defense, 
which  his  landlord  may  have  neglected  to  make  for  his  protec- 
tion.*'^ The  sheriff  must  name  in  his  return  the  terre-tenants 
upon  whom  he  has  served  the  writ;  and  should  state  expressly 
that  those  notified  were  the  tenants  in  fact  of  all  the  lands  bound 
by  the  judgment;**^  and  he  ought  also  to  describe  the  land,  so  as 
to  show  what  is  held  by  each  of  them,  respectively,  as  terre- 
tenants  thereof.*^*  It  should  appear  by  the  return,  that  the  writ 
was  served  upon  the  persons  mentioned  in  the  act;  or  that  there 
was  no  person  in  the  occupation  of  the  land ;  if  he  have  not  suffi- 
cient time,  before  the  return  day,  to  enable  him  to  do  so  uhder- 
standingly,  he  should  return  tarde  venit.*'^ 

As  terre-tenants  must  be  notified,  the  question  is  important 
who  are  they  ?    No  one  can  be  a  terre-tenant  whose  land  was  not 
bound  by  the  lien  of  the  judgment  to  be  revived;  and,  conse- 
quently, no  one  else  can  plead  as  terre-tenant.*^'    The  executor  ' 
of  the  defendant  with  a  power  of  sale  is  a  terre-tenant,  so  is  a 

459  Compher  v.  Anawalt,  2  W.  490 ;  Chambers  v.  Carson,  2  Wh.  365. 

460  Clippinger  v.  Miller,  i  P.  &  W.  64. 

461  Catlin  V.  Robinson,  2  W.  373.  A  scire  facias  to  revive  a  judg- 
ment against  a  defunct  corporation,  lies  against  the  purchaser  of  its  fran- 
chises.   Pittsburgh,  Cin.  and  St.  Louis  R.  Co.  v.  Marshall,  85  Pa.  187. 

462  Dengler  v.  Kiehner,  13  Pa.  41. 

463  Chahoon  v.  HoUenback,  16  S.  &  R.  425. 

464  Minier  v.  Saltmarsh,  5  W.  300. 

46s    Westmoreland  Bank  v.  Rainey,  I  W.  33. 

466  Chahoon  v.  HoUenbock,  16  S.  &  R.  425 ;  Dengler  v.  Kieher,  13  Pa. 
37;  Hoskins  v.  Low,  17  Pa.  64;  Hall's  Appeal,  i  Penny.  223. 
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son  to  whom  his  father  has  executed  a  deed  for  land  bound  by 
the  lien  of  the  judgment,  though  the  deed  was  to  be  held  in  escrow 
until  the  son  paid  his  father's  debts.**^  But  those  who  purchase 
lands  bound  by  the  lien  of  a  judgment  after  the  issue  of  a  sci. 
fa.  are  not  terre-tenants  under  the  act  of  1887,^*^  nor  are  heirs 
or  devisees  under  the  act  of  1895,*°"  nor  when  the  possession  of 
the  grantor  is  continued  and  that  of  the  terre-tenant  is  at  least 
joint  with  him,  and  not  exclusive,^"  nor  is  a  purchaser  who  has 
not  placed  his  deed  on  record  or  taken  such  possession  of  the 
land  as  amounts  to  constructive  notice  to  the  judgment  creditor .*^^ 

A  sheriff  sold  land  subject  to  the  lien  of  his  official  recogni- 
zance and  a  judgment  was  subsequently  secured  against  him,  in 
a  sci.  fa.  against  the  sheriff  in  the  recognizance  with  notice  to 
the  terre-tenant,  the  latter  could  come  in  and  make  such  de- 
fense as  the  sheriff  might  have  made  to  the  judgment.*'^ 

If  the  judgment  has  been  revived  against  the  original  defend- 
ant without  notice  to  the  terre-tenant  the  lien  is  discharged  and 
the  terre-tenant  is  entitled  to  the  surplus  of  the  proceeds  though 
he  may  have  agreed  by  parol  to  pay  the  judgment  and  has  retained 
enough  money  for  the  purpose.*^^ 

186.    Service  on  widow,  heirs  and  devisees,  (pp) 

It  is  not  necessary  that  the  widow  and  heirs  of  the  judgment 
debtor  should  be  made  parties  to  a  scire  facias  to  revive  and  con- 
tinue the  lien  of  a  judgment  obtained  against  him  in  his  life- 
time.*'* It  may  be  revived  after  his  death  for  the  purpose  of 
lien  and  execution  by  a  sci.  fa.  to  revive,  et  quare  executionem 
non,  issued  only  against  his  personal  representatives.  In  such  a 
case  it  is  unnecessary  to  bring  in  the  widow  and  heirs  by  a  sci. 
fa.  against  them.*'*    Furthermore  a  purchaser  from  the  heirs  or 

pp    s  Vale  1397s. 

467  Landon  v.  Brown,  i6o  Pa.  538. 

468  Biesecker  v.  Cobb,  13  Super.  Ct.  56. 

469  Act  June  18,  P.  L.  I97.  i  Purd.  §120,  p.  1108;  Ziegler  v.  Schall, 
209  Pa.  526. 

470  Buck's  Appeal,  100  Pa.  109. 

471  Ibid. 

472  Commonwealth  v.  Duneen,  8  Pa.  93. 

473  Rudy's  Appeal,  94  Pa.  338. 

474  McMillan  v.  Red,  4  W.  &  S.  237 ;  Riland  v.  Eckert,  23  Pa.  2x5. 

475  Middleton  v.  Middleton,  106  Pa.  252;  Grover  v.  Boon,  124  Pa.  399; 
Specht  v.  Sipe,  IS  Super.  Ct.  207;  Hall's  Appeal,  i  Penny.  223. 
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devisees,  who  take  title  after  the  service  of  such  a  sci.  fa.  has  no 
more  right  than  the  heirs  to  contest  the  lien  on  the  ground  that 
they  were  not  made  parties.*'*  That  a  judgment  was  more  than 
five  years  old  at  the  time  of  the  defendant's  death  was  imma- 
terial, if  the  sci.  fa.  to  revive  it  has  been  issued  within  that  period 
though  still  pending  at  his  death.  If  a  judgment  between  the 
original  parties  was  at  that  time  a  valid  subsisting  Hen  on  the 
land,  it  was  unnecessary  to  warn  the  widow  and  heirs  of  the 
proceedings.*'^ 

A  widow  who  takes  a  deed  from  her  children  for  their  interest 
in  land  of  which  her  husband,  their  father,  died  seized,  subject 
to  the  lien  of  mortgages,  judgments  and  municipal  liens,  is  not  a 
bona  fide  purchaser  as  against  a  judgment  creditor  and  he  may 
revive  his  judgment  notwithstanding  the  deed,  although  more 
than  five  years  had  elapsed  since  the  entry  of  judgment.*'* 

More  generally  the  administrator  of  a  deceased  defendant  in 
a  judgment  should  be  made  a  defendant  in  a  sci.  fa.  to  revive  it; 
and  his  name  may  be  added  by  amendment  whenever  it  has  been 
omitted.*'®  "When  the  name  is  added,  if  without  previous  no- 
tice or  appearance,  of  course  the  party  must  be  brought  into 
court  by  an  alias  summons,  or  perhaps  by  a  rule  to  appear  and 
plead.  This  done,  the  party  added  is  thenceforth  a  party  to  the 
record,  and  his  rights  are  to  be  affected  from  the  time  he  is  thus 
in  court,  as  in  cases  of  parties  originally  summoned."*^"  A  fail- 
ure to  serve  such  party  with  an  alias  summons  or  rule  to  plead 
may  be  cured  as  in  other  cases,  and  jurisdiction  acquired  by  his 
voluntary  appearance.*'^ 

On  a  scire  facias  to  make  an  administrator  a  party  to  a  pend- 
ing suit  if  he  plead  no  assets  the  court  will  not  enter  judgment 

476  Specht  V.  Sipe,  15  Super.  Ct.  207;  Biesecker  v.  Cobb,  13  Super. 
Ct.  S6. 

477  Middleton  v.  Middleton,  106  Pa.  252.  A  judgment  entered  against 
an  administratrix  by  default  for  want  of  an  appearance  in  a  sci  fa.  to 
revive  a  judgment  against  her  intestate  in  his  lifetime  is  a  valid  judgment, 
and  a  sheriff's  sale  under  an  execution  thereon  will  if  otherwise  valid,  pass 
a  good  and  marketable  title  to  land  of  which  the  decedent  was  seized. 
Ibid. 

478  Meyer  v.  Safe  Deposit  and  Trust  Company,  230  Pa.  106. 

479  Eby  V.  Patton,  18  Dist.  52. 

480  Leonard  v.  Parker,  72  Pa.  236.  See  Pittsburgh  v.  Eyth,  201  Pa. 
341- 

481  Chester  v.  Bait.  &  Ohio.  R.  Co.,  27  Super.  Ct.  206. 
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de  terris  and  of  assets  quando  acciderunt.*^'*  To  authorize  the 
issuing  of  a  scire  facias  to  bring  in  the  personal  representatives 
of  a  decedent,  process  must  have  been  served  on  him  in  his  life- 
time ;  a  summons  issued,  but  not  served,  is  not  an  action  pending 
within  the  meaning  of  the  statute.*^^'' 

Terre-tenants  and  devisees  may  be  joined  in  a  sci.  fa.  against 
an  executor  to  continue  the  lien  of  a  judgment  entered  against  a 
decedent  in  his  lifetime.*^^  It  has  been  declared  to  be  the  better 
practice  however  first  to  obtain  judgment  against  the  executor, 
and  then  to  bring  in  the  devisees  and  terre-tenants  by  a  subse- 
quent proceeding.**^ 

A  sci.  fa.  directed  to  personal  representatives  to  show  cause 
why  they  should  not  be  substituted  as  parties  cannot  be  combined 
with  a  sci.  fa.  to  revive  for  the  latter  writ  must  correspond  to  the 
record  and  should  therefore  not  issue  till  the  record  is  in  proper 
shape.*'* 

188.    Service  on  trustee. 

A  sci.  fa.  to  continue  the  lien  of  a  judgment  need  not  be  served 
on  the  defendant's  trustee  in  insolvency.**'  If  service  of  a  sci. 
fa.  should  be  made  nine  days  prior  to  the  return  day  instead  of 
ten,  a  judgment  entered  by  default  is  voidable.**'  And  a  retiirn 
to  a  sci.  fa.  quare  executionem,  served  "by  leaving  at  his  place  of 
abode  with  an  adult  member  of  his  family  a  true  and  attested 
copy"  will  not  support  a  judgment  by  default.**''  A  judgment 
against  a  deceased  defendant  cannot  be  revived  by  the  nihils.*** 
Though  two  returns  of  nihil  are  equivalent  to  a  sci.  fa.,  yet  as 
the  presumption  is  service  on  the  return  day  of  the  alias,  no  judg- 
ment by  default  can  be  taken  until  ten  days  after  the  return 
day.***    And  if  an  executor  or  administrator  resides  within  the 

481a    Knop  V.  Duncan,  7  W.  N.  C.  342. 
481b    Machette  v.  Cuyler,  9  W.  N.  C.  471. 

482  Colwell  V.  Rockwell,  100  Pa.  133. 

483  Ibid. 

484  Skeels  v.  Ferris,  i  Lack.  Jur.  35. 

48s  Wrigney  v.  Whitaker,  2  W.  N.  C.  420.  See  also  Commonwealth 
V.  Lelar,  13  Pa.  22. 

486  Scranton  v.  Manley,  13  Super.  Ct.  439. 

487  Markle  v.  Walker,  S  Kulp  16. 

488  Taylor  v.  Gaughan,  4  Lack.  Jur.  66. 

489  Bloomsburg  Iron  Co.  v.  Lance,  5  Kulp  526. 
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state,  a  judgment  against  his  decedent  should  not  be  revived  on 
two  nihils  without  giving  him  notice.*'"  A  sci.  fa.  to  revive  a 
judgment  entered  against  a  decedent  in  one  county  may  properly 
be  served  on  the  administrator  who  lives  in  another  county  by  its 
sheriff.*'^  Lastly  service  may  be  waived  by  a  general  appearance, 
and  a  petition  for  a  hearing  on  the  merits  has  the  effect  of  an 
estoppel.**^ 

i8g.     In  whose  name  must  writ  be  issued. 

The  scire  facias,  in  general,  can  only  be  maintained  in  the 
name  of  the  original  plaintiff,  or  his  legal  representatives;*'*  but 
where  a  judgment  is  entered  "for  use,"  the  court  will  look  beyond 
the  mere  legal  party,  in  order  to  protect  the  interests  of  the  cestui 
que  use.*'*  And  if  a  creditor  make  his  judgment  debtor  his  exec- 
utor, and  the  judgment  is  a  lien  upon  the  executor's  lands,  any 
person  interested  in  the  preservation  of  such  lien,  as  legatee  or 
creditor,  may  suggest  his  interest  on  the  record,  and  sue  out  a 
writ  of  scire  facias  against  the  defendant,  to  continue  the  lien 
thereof ;  and  the  judgment,  when  revived,  will  remain  as  a  secur- 
ity for  the  use  of  all  parties  interested  therein.*'^  If  the  county 
be  divided,  after  the  recovery  of  a  judgment,  it  may  be  transferred 
to  the  new  county,  and  there  revived  by  scire  facias,  so  as  to  con- 
tinue its  lien  upon  lands  falling  within  the  new  county;  and  it 
need  not,  in  such  case,  be  revived  in  the  old  county.*'®  A  scire 
facias  to  continue  the  lien  of  a  judgment  entered  on  a  justice's 
transcript,  must  issue  from  the  common  pleas;*"  and  unless  the 
scire  facias  properly  recite  the  original  judgment,  the  lien  is  not 

490  Ball  V.  Nicholson,  Pears.  285;  Hall's  Appeal,  i  Penny.  223. 

491  Hoke  V.  Wentz,  13  York  loi. 

492  Jeanette  Borough  v.  Roehme,  197  Pa.  230. 

493  McKinley  v.  Mehaffy,  7  W.  &  S.  276. 

494  Peterson  v.  Lothrop,  34  Pa.  223.  The  validity  of  the  revival  of  A 
judgment  is  not  impaired  by  the  fact  that  the  record  shows  that  the  sci. 
fa.  is  in  the  name  of  the  original  plaintiff  "now  to  the  use"  of  another 
person.    Campbell's  Estate  (No.  2),  22  Super.  Ct.  432. 

495  Act  3  April,  1829,  §2,  10  Sm.  L.  317,  i  Purd.  §121,  p.  1109. 

496  Act  4  May,  1852,  P.  L.  584,  2  Purd.  §26,  p.  2047.  See  Mellon  v. 
Guthrie,  51  Pa.  118.  The  Act  11  April,  1862,  P.  L,.  484,  2  Purd.  §27,  p. 
2047,  provides  for  the  revival  of  the  lien  of  judgments  against  soldiers 
in  active  service. 

497  Brannan  v.  Kelley,  8  S.  &  R.  479. 
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continued;  such  defect  is  not  amendable,  after  the  lien  has  ex- 
pired.*°' 

igo.    Judgment  cannot  be  subdivided  and  writs  issued  on  the  parts. 

A  judgment  cannot  be  subdivided  by  the  part  owners  either  for 
the  purposes  of  collection  or  revival.*"*  The  sci.  fa.  issues  on  the 
judgment  and  must  follow  it.^""  "After  service  or  its  equiva- 
lent," says  Justice  Williams,  "the  court  may  render  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant,  that  the  lien  be 
revived  and  continued  and  that  the  plaintiff  have  execution  for 
the  amount  thereof.  Such  a  judgment  revives  the  lien  for  the 
benefit  of  all  persons  interested,  although  taken  in  the  name  of 
the  legal  plaintiff.  Any  person  interested  in  the  judgment  may 
use  the  name  of  the  legal  plaintiff  for  this  purpose,  and  his  con- 
sent is  not  necessary."'"^ 

igi.    Affidavit  of  defense. (qq) 

An  affidavit  of  defense  is  required  to  a  sci.  fa.  to  revive  a 
judgment  as  between  the  original  parties,**"^  but  a  terre-tenant  is 
not  required  to  file  one;°°^  nor  an  executor  nor  an  admins- 
trator;°°*  nor  the  debtor's  heirs  and  devisees  ;^''^  nor  is  one  re- 
quired when  the  judgment  is  over  twenty  years  old.°°®  The  pro- 
cedure act  of  1887,  requiring  affidavits  of  defense  in  assumpsit 

qq    5  Vale  13995- 

498  Arrison  v.  Commonwealth,  i  W.  374. 

499  Hopkins  v.  Stockdale,  117  Pa.  365;  Winter's  Estate,  2  Chester  93. 
SCO    Ibid.;  Dietrich's  Appeal,  107  Pa.  174. 

501  Hopkins  v.  Stockdale,  117  Pa.  365,  376. 

502  Moody  V.  McDermot,  i  Miles  18. 

503  Vol.  I,  Chap.  14,  §IS  d.  See  Kinsports  v.  Kinsports,  I  C.  C.  610, 
revd.  120  Pa.  306.  Though  the  death  of  one  of  several  judgment  debtors 
discharges  his  personal  estate  from  liability  to  execution,  the  judgment  re- 
mains a  lien  on  the  land,  and  on  a  sci.  fa.  against  the  personl  representa- 
tives a  terre-tenant  may  defend  pro  interesse  ano.  Commonwealth  v. 
Vanderslice,  8  S.  &  R.  4S2.  More  generally  when  a  judgment  is  a  lien 
on  real  estate  and  one  of  the  defendants  dies,  a  sci.  fa.  may  issue  against 
the  survivors  and  the  executor  of  the  deceased,  and  the  terre-tenant  may 
come  in  and  defend.    Commonwealth  v.  Mateer,  16  S.  &  R.  416. 

504  Seymour  v.  Hubert,  83  Pa.  346;  Cowden  v.  Kennedy,  7  C.  C.  312; 
Gallagher  v.  Glasgow,  13  W.  N.  C.  94. 

505  Tracy  v.  Tracy,  18  C.  C.  398. 

506  Hitchcock  V.  Washburn,  9  Dist.  272.  See  Wheelen  Brothers  v. 
Phillips,  140  Pa.  33- 
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does  not  change  the  practice  in  sci.  fa.  to  revive,'""  nor  apply  to 
an  appeal  in  such  cases  from  the  judgment  of  a  justice  of  the 
peace.'"*  As  the  main  object  of  a  sci.  fa.  is  to  continue  the  lien, 
which  is  accomplished  by  issuing  the  writ,  judgment  for  want  of 
a  sufficient  affidavit  of  defense  should  be  refused  in  a  doubtful 
case ;"''"  but  the  plea  of  nul  tiel  record  to  a  sci.  fa.  will  not  prevent 
judgment  for  want  of  an  affidavit  of  defense.'^" 

192.     Defenses,  (rr) 

The  defenses  that  may  be  made  will  be  more  fully  considered. 
The  most  general  principle  is  that  the  only  defense  is  a  denial 
of  the  existence  of  the  judgment,  or  proof  of  a  subsequent  satis- 
faction or  discharge.'^^  There  can  be  no  inquiry  into  the  validity 
of  the  original  judgment.^^"  nor  any  defense  interposed  which 
could  have  been  introduced  into  the  case.'^^  No  exception  can 
be  taken  to  the  validity  of  the  judgment  sought  to  be  revived 
either  for  purposes  of  execution  or  of  lien  if  it  stands  in  sub- 
stance or  form  on  the  record  as  a  judgment  of  the  court.'^*  That 
a  judgment  is  void  for  irregularities  appearing  on  its  face  is  no 
defense  f^^  nor  the  omission  of  the  names  of  the  individual  mem- 
bers of  the  plaintiff  firm  in  the  record.'^' 

The  defendant  cannot  plead  that  the  plaintiff  was  dead  at 
the  time  of  entry  of  the  original  judgment  for  this  would  im- 
pugn the  record  ;^"  or  inquire  into  the  consideration  of  the  orig- 

rr    S  Vale  13990. 

507  Stewart  v.  Eisenhower,  3  Dist.  619;  Commonwealth  v.  Hart,  S 
Dist.  109;  Cowden  v.- Kennedy,  7  C.  C.  312;  Watson  v.  Wehrly,  11  Lane. 
L.  Rev.  49. 

508  Stewart  v.  Eisenhower,  3  Dist.  619. 

509  Owens  V.  Molserd,  i  W.  N.  C.  431;  Garis  v.  Fish,  133  Pa.  SSS; 
affg.  7  Lane.  L.  Rev.  5. 

510  Barnitz  v.  Bair,  2  Chester  480. 

Sil  Lauer  v.  Ketner,  16  Pa.  265;  Colyn  v.  Parker,  113  Pa.  29;  Pitts- 
burgh, Chicago  &  St.  Louis  R.  Co.  v.  Marshall,  85  Pa.  187;  Dowling  v. 
McGregor,  91  Pa.  410;  Reifsnyder  v.  Messimer,  9  Montg.  94;  Bickel  v. 
Cleaver,  13  C.  C.  314;  Weber  v.  Detwilder,  8  At.  910;  Watson  v.  Wehrly, 
II  Lane.  L.  Rev.  49.    See  also  Seymour  v.  Hubert,  92  Pa.  499. 

512  Simon  V.  Kendig,  4  Kulp  493. 

513  Wurzburger  v.  Carroll,  8  Kulp  266. 

514  Sayers  v.  Bayard,  8  Super.  Ct.  174. 

515  Watson  V.  Wehrly,  ix  Lane.  L.  Rev.  49. 

516  Howett,  Warner  &  Co.  v.  Staum,  17  Dist.  506. 

517  Carr  v.  Townsend,  63  Pa.  202. 
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inal  judgment;"''  or  that  the  plaintiff  had  agreed  not  to  issue 
execution ;''°  or  that  the  note  on  which  the  original  judg- 
ment was  based  was  signed  by  mistake,  or  through  misrep- 
resentation ;°^"  or  that  the  defendant  had  no  notice  of  the  judg- 
ment until  three  years  after  it  was  entered;"^'  or  that  the  de- 
fendant could  use  the  money  borrowed  as  long  as  he  desired  f^^ 
or  that  the  record  failed  to  set  forth  names  of  individual  members 
of  plaintiff  firm;®^^  or  that  a  writ  of  error  was  pending."^*  Nor 
can  one  who  has  been  properly  served  and  has  suffered  judgment 
by  default,  without  an  appeal,  question  its  validity  on  a  sci.  fa.  to 
revive."^" 

a.    Payment. 

Payment,  failure  of  consideration  and  set-off  are  common  de- 
fenses. If  the  judgment  is  over  20  years  old  there  is  a  presump- 
tion of  payment  which  must  be  overcome."^*  The  question  is  one 
for  the  jury.°^'  If  the  judgment  has  run  nineteen  years  allega- 
tions of  settlement  may  be  sufficiently  strong  in  support  of  the 
presumption  of  payment  to  take  the  case  to  the  jury.°^^  An  affi- 
davit however  is  not  sufficient  which  alleges  payment  of  the  ante- 
cedent debt,  but  not  the  judgment.^^'  The  presumption  of  pay- 
ment of  a  judgment  arising  from  lapse  of  time  is  a  general  one, 
and  applies  as  well  between  the  parties  to  the  judgment  as  be- 

518  Kincade  v.  Cunningham,  ii8  Pa.  501;  Mulligan  v.  Devlin,  2  Dist. 
68s;  Shelly  v.  Shelly,  5  Lane.  L.  Rev.  190.  But  see  Aiken  v.  Miller,  •) 
Pitts.  L.  J.  149- 

5x9    Ladd  V.  Church,  6  Phila.  591. 

520  Gamon  v.  McCappin,  2  Dist.  363. 

521  Swift  v.  Aument,  8  Lane.  L.  Rev.  244. 

522  Ammon  v.  Styer,  14  Lane.  L.  Rev.  86. 

523  Warren  v.  Stam,  24  Lane.  L.  Rev.  343. 

524  Building  Association  v.  Byrne  (No.  i),  6  W.  N.  C.  253;  Boyer  v. 
Rees,  4  W.  201 ;  Hagg  v.  Brown,  6  Wh.  468. 

525  Althouse  v.  Hunsberger,  6  Super.  Ct.  163. 

526  Wheelen  Brothers  v.  Phillips,  140  Pa.  33;  Smith  v.  Schoenberger, 
176  Pa.  95 ;  Hummel  v.  Sully,  188  Pa.  463 ;  Miller  v.  Overseers,  17  Super. 
Ct.  159;  Davenport  v.  Smith,  40  L.  I.  252. 

527  Smith  V.  Schoenberger,  176  Pa.  95;  Jenkins  v.  Anderson,  11  At. 

558. 

528  Stelzer  v.  Stelzer,  10  Super.  Ct.  310. 

529  Nealon  v.  McNeal,  3  Lack.  Jur.  117;  Hancock  v.  Dickinson,  i 
C.  C.  625. 
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tween  the  plaintiff  and  subsequent  creditors.^^"'  In  the  absence 
of  countervailing  proof,  it  is  a  good  defense  to  a  sci.  fa,  to  revive. 
But  the  mere  pendency  of  a  sci.  fa.  to  revive  the  judgment  where 
the  defendants  appeared  and  took  defense,  and  nothing  further 
was  done  for  over  twenty  years,  will  not  rebut  the  presumption 
of  payment.''^  If  a  judgment  is  confessed  on  a  condition  which, 
if  fulfiled,  is  to  discharge  it,  fulfilment  of  the  condition  will  have 
that  effect,^'^  otherwise  it  will  not.'''  Payment  by  the  defend- 
ant's brother  to  an  attorney  who  was  associated  with  the  plain- 
tiff's attorney  is  a  good  defense.''*  So  is  the  defense  that  the 
property  has  been  swept  away  by  a  prior  incumbrance  since  the 
entry  of  judgment ;"'  also  the  defense  that  a  balance  may  be  due 
an  administrator  which  cannot  be  determined  until  the  settlement 
of  the  estate."^ 

b.  Set-oif. 

A  set-off  unless  followed  by  evidence  that  the  plaintiff  accepted 
and  acknowledged  it  as  a  credit  on  judgment  is  inadmissible,"' 
so  is  an  open  and  unsettled  claim  for  unliquidated  damages,"*  or 
unsettled  partnership  accounts."^ 

c.  Defenses  by  terre-tenants. 

It  is  competent  for  the  terre-tenant  to  show  that  the  lien  of  the 
judgment  has  expired  by  efflux  of  time;'*"  so,  he  may  give  evi- 
dence of  a  collateral  agreement  between  the  original  parties,  the 
effect  of  which  is,  not  to  impair  the  judgment,  but  to  restrain  the 
lien  thereof.'*^    So,  he  may  show  that  the  plaintiff  in  the  judg- 

530  Van  Loon  v.  Smith,  103  Pa.  238. 

531  Ibid. 

532  Brown  v.  Morange,  108  Pa.  69;  Gelgor  v.  Virusky,  12  Luz.  L.  R. 
427. 

533  Masser  v.  Dewart,  46  Pa.  534. 

534  Phillips  v.  Beatty,  135  Pa.  431. 

535  McCarty  v.  Springer,  3  P.  &  W.  157. 

536  Smith  V.  Smith,  135  Pa.  48. 

537  Bishop  v.  Goodhardt,  135  Pa.  374. 

538  Hopkins  v.  Stockdale,  117  Pa.  365. 

539  Jenkins  v.  Anderson,  11  At.  558. 

540  Dengler  v.  Kiehner,  13  Pa.  41.  A  person  summoned  as  terre- 
tenant,  who  has  had  any  connection  with  the  debtor's  title,  may  plead  that 
the  original  judgment  was  not  a  lien  upon  his  lands,  and  never  had  been. 
Colwell  V.  Easely,  83  Pa.  31. 

541  Sankey  v.  Reed,  12  Pa.  95. 
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ment,  with  notice  of  the  ahenation,  has  released  other  real  estate 
retained  by  the  debtor  from  the  lien  of  the  judgment  ;°*^  it  is  es- 
sential, however,  that  he  have  notice  of  the  position  of  the  terre- 
tenant,  and  that  the  latter  will  be  damnified  by  the  release.^*' 

If  no  defense  be  put  in,  the  plaintiff  may  take  judgment  for 
default  of  appearance,  or  for  want  of  an  affidavit  of  defense;  or 
the  terre-tenant  may  come  in  and  confess  judgment  on  the  scire 
facias,  as  in  other  actions.^"  It  is  not  necessary,  in  order  to 
continue  the  lien,  that  a  formal  judgment  should  be  entered 
against  the  terre-tenant  on  whom  the  scire  facias  was  served  ;°*° 
nor  that  the  amount  should  be  carried  out  upon  the  judgment 
index.^*® 

A  person  summoned  as  terre-tenant  who  has  had  any  connec- 
tion with  the  debtor's  title  may  plead  that  the  original  judgment 
was  not  a  lien  on  his  lands  and  never  had  been  f"  and  if  parties 
are  improperly  introduced  as  terre-tenants  on  a  sci.  fa.  to  re- 
vive the  judgment  may  be  discharged  as  to  them.'*^  An  affidavit 
of  defense  by  a  terre-tenant  that  the  defendant  never  had  title, 
which,  at  the  time  of  obtaining  judgment  was  in  another  person 
under  whom  he  claims  is  sufficient.'*'  That  the  real  estate  as- 
signed to  an  assignee  of  a  firm,  for  the  benefit  of  creditors,  was 
partnership  real  estate,  is  no  defense  to  a  sci.  fa.  to  revive  a 
judgment  against  one  of  the  firm  brought  against  him  with  the 
assignee  named  as  terre-tenant.'""  The  widow  and  heirs  cannot 
be  allowed  to  plead  to  a  sci.  fa.  to  revive  a  judgment  against  a 
decedent,  that  they  took  nothing  by  descent,  for  the  revival 
touches  no  such  question  ;''^  but  they  may  make  any  defense  that 
could  or  ought  to  have  been  made  by  the  administrator  in  the 
original  action.''^    Thus  in  a  sci.  fa.  against  heirs  and  devisees 

542  Taylor  v.  Maris,  5  R.  Si- 

543  Quakertown  Building  and  Loan  Association  v.  Sorver,  33  L.  I.  359- 

544  Dickerson's  Appeal,  7  Pa.  255. 

545  Da3'  V.  Willy,  3  Brewst.  43. 

546  Dreisfuss  v.  Denmark,  32  L.  I.  337- 

547  Colwell  V.  Easby,  83  Pa.  31;  Colburn  v.  Trimpey,  36  Pa.  436; 
Mitchell  V.  Hamilton,  8  Pa.  486;  Jarrett  v.  Tomlinson,  3  W.  &  S.  114. 

548  Miltenberger  v.  Schlegel,  7  Pa.  241 ;  Jarrett  v.  Tomlinson,  3  W.  & 

S.  114- 

549  Hill  V.  Taggart,  5  Kulp  279. 

550  Kepler  v.  Erie  Deposit  Loan  Co.,  loi  Pa.  602. 

551  McClurg  V.  Chambers,  38  L.  I.  34*- 

552  Morton  v.  Weaver,  99  Pa.  47. 
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to  continue  the  Hen  of  a  judgment  entered  against  an  executor 
within  five  years  of  the  decedent's  death,  the  defendant  may  con- 
test the  debt,  not  the  lien  f^^  but  they  cannot  set  up  want  of  title 
in  the  decedent.^"  Nor  can  a  devisee  defend  on  the  ground  that 
land  sought  to  be  charged  with  the  payment  of  a  debt  under  the 
act  of  1834^''°  was  devised  to  him  in  payment  of  prior  indebted- 
ness.^"* 

d.    Equitable  defenses. 

Unless  the  defendant  has  been  guilty  of  laches,  the  court  will  af- 
ford him  an  opportunity  to  plead  an  equitable  defense  whenever 
the  judgment  of  revival  against  him  is  founded  on  two  nihils.^^' 
So,  one  of  two  joint  defendants  may  show  that  he  occupied  the 
position  of  surety  for  his  codefendant,  and  that  the  plaintiff  had 
released  the  real  estate  of  the  principal  debtor,  though  he  was 
ignorant  of  the  relation  of  the  parties  to  each  other;  such  defense, 
however,  being  an  equitable  one,  ought  to  be  specially  pleaded.°°* 

Unless  a  bankrupt's  discharge  is  fraudulently  obtained,  it  is  a 
good  defense  to  a  sci.  fa.°°^  While  the  courts  have  occasionally 
uttered  a  discordant  note^""  the  subjoined  statement  of  the  law 
by  Justice  Clark  ought  to  be  decisive:  "In  a  suit  brought  to  re- 
cover a  claim  which  had  been  barred  by  a  discharge  in  bankruptcy, 
the  following  distinct  principle  may  certainly  be  considered  as 
settled  by  the  decision  of  the  court — first,  the  effect  of  the  certifi- 
cate in  bankruptcy  is  to  extinguish  the  debt,  not  merely  to  bar  the 
remedy  for  its  recovery;  second,  the  prior  legal  obligation  is  a 
sufficient  consideration  for  a  new  promise  to  pay  it;  third,  the 
promise  to  be  effective  must  be  clear,  distinct  and  unequivocal 
without  qualification  or  condition ;  and  fourth,  in  an  action  upon 

553  Colwell  V.  Rockwell,  100  Pa.  133.  Whether  there  was  sufficient 
personal  property  to  pay  the  judgment  is  immaterial.    Ibid. 

554  Britton  v.  Van  Syckel,  24  L,.  I.  276. 

555  Act  Feb.  24,  §34,  P.  h.  80,  i  Purd.  §134,  p.  1113. 

556  Commonwealth  v.  Cochran,  146  Pa.  223. 

557  Nelson  v.  Gruffy,  37  Pitts.  L.  J.  65. 

558  Holt  V.  Bodey,  18  Pa.  207.  And  see  Shepherd's  Appeal,  2  Grant 
402;  Simkins  v.  Jordan,  6  W.  N.  C.  68. 

559  Throop  V.  Griffin,  180  Pa.  452,  455. 

560  See  Walter  v.  Oyster,  i  At.  430;  Weaver  v.  Weaver,  i  North. 
373;  Featherman  v.  Beamish,  2  C.  P.  Rep.  155;  Brown  v.  Morange,  108  Pa. 
69;  Wise's  Appeal,  99  Pa.  193 
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such  claim,  the  declaration  must  be  upon  the  new  promise  and 
not  upon  the  original  obligation.  ""'^ 

If  a  judgment  is  confessed  by  a  man  to  a  woman  on  a  bond 
given  in  consideration  of  a  contract  to  marry,  and  the  parties 
fulfil  their  marriage  contract,  and  subsequently  a  sci.  fa.  is  issued 
to  revive  the  judgment,  the  coverture  and  want  of  a  trustee  for 
the  plaintiff  cannot  be  set  up  as  a  defense  to  the  judgment  on  the 
scire  facias.  The  question  is  not  one  of  her  right  to  collect  the 
judgment  by  execution  against  her  husband's  consent,  but  of  her 
right  to  preserve  her  security.    This  she  may  do.^''^ 

193.    Revival  by  agreement,  (ss) 

a.    EEfect  of  it. 

The  act  of  1827  provides,  that  a  judgment  may  be  revived  by 
the  agreement  of  the  parties  and  terre-tenants,  filed  in  writing, 
and  entered  on  the  proper  docket.^''^  The  usual  practice  is,  to 
enter  an  amicable  action  of  scire  facias,  and  confess  judgment 
thereon,  which  will  have  the  same  force  and  effect  as  a  formal 
judgment  of  revival,  rendered  by  the  court,  after  judgment  for 
the  plaintiff  ;^^*  no  particular  form  is  requisite.  But  an  agree- 
ment that  execution  may  issue,  without  a  revival,  does  not  extend 
the  lien  of  the  judgment  f^^  a  written  acknowledgment,  however, 
by  the  defendant,  that  the  judgment  is  in  full  force,  entered  upon 
the  docket,  was  held  to  be  an  effectual  revival  of  the  lien.°^^  It 
is  not  necessary,  that  the  agreement  to  revive  should  be  signed 

ss    5  Vale  13952. 

561  Murphy  v.  Crawford,  114  Pa.  496,  497,  citing  Field's  Case,  2  R. 
351;  Earnest  v.  Park,  4  R.  452;  Ott  v.  Perry,  i  Phila.  118;  Yoxtheimer 
V.  Keyser,  12  Pa.  243;  Canfield's  Appeal,  i  W.  N.  C.  67;  Bolton  v.  King, 
IDS  Pa.  78;  Hobough  v.  Murphy,  114  Pa.  358. 

562  Kincade  v.  Cunningham,  118  Pa.  501.  See  Rose  v.  Latshaw,  90 
Pa.  238. 

563  Such  revival  was  good,  prior  to  that  act.  Lesher  v.  Gillingham, 
17  S.  &  R.  123 ;  Boal's  Appeal,  2  R.  37. 

564  Lesher  v.  Gillingham,  17  S.  &  R.  123.  A  feme  covert  may  agree 
to  the  revival  of  a  judgment,  entered  on  a  bond  executed  by  her,  before 
marriage.  Brunner's  Appeal,  47  Pa.  67.  And  an  administrator  may  ap- 
pear to  a  scire  facias  for  the  revival  of  a  judgment  obtained  against  the 
decedent  in  his  lifetime,  and  confess  judgment  of  revival.  Bennett  v. 
Fulmer,  49  Pa.  IS5- 

56s    Commonwealth  v.  Barker,  2  P.  &  W.  232. 
S66    Boal's  Appeal,  2  R.  37. 
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by  the  plaintifif,  as  well  as  the  defendant ;  the  signature  of  the  lat- 
ter is  alone  requisite;'^'  and  where  the  land  bound  by  the  judg- 
ment has  been  aliened  by  the  defendant,  the  lien  may  be  con- 
tinued, by  an  amicable  revival,  signed  by  the  terre-tenant,  to 
which  the  original  defendant  is  not  a  party;'®'  so,  an  amicable 
agreement  to  revive,  by  one  of  two  joint  defendants,  will  con- 
tinue the  lien  as  to  his  lands.'®'  But  an  amicable  scire  facias  will 
not  continue  the  lien,  unless  docketed ;  it  is  not  enough,  to  note  it 
upon  the  docket  entry  of  the  original  action.''"  An  amicable 
agreement  to  revive  may  include  several  judgments,  by  consolida- 
tion, and  even  judgments  assigned  to  the  plaintiff,  and  held  for 
his  use,  if  properly  docketed."'^  A  judgment  revived  generally, 
by  confession,  is  without  restriction  as  to  lien,  though  the  lien 
of  the  original  judgment  was  restricted  to  certain  of  the  defend- 
ant's lands."'' 

The  lien  may  be  continued  by  a  terre-tenant  by  agreement.^'^ 
Thus  in  an  amicable  sci.  fa.  to  revive  in  which  the  names  of  the 
parties  were  given,  the  term  and  number  of  the  case,  and  the  date 
and  amount  of  the  judgment,  though  the  terre-tenant  in  signing 
did  not  thus  designate  himself,  nor  did  the  entry  on  the  judgment 
docket,  but  the  caption  of  the  case  in  the  appearance  and  the 
agreement  for  revival  did  thus  designate  him,  the  lien  was  pre- 
served.'^* 

If  an  amicable  action  is  filed,  directing  the  prothonotary  to 
enter  judgment  for  the  purpose  of  consolidating  several  prior 
judgments  and  continuing  their  lien,  the  law  will  presume  that  he 
has  noted  a  reference  to  the  consolidated  judgment,  on  the  docket 

567  Reed's  Appeal,  7  Pa.  65 ;  Miller  v.  Miller,  137  Pa.  47;  Campbell's 
Estate,  22  Super.  Ct.  432 ;  Barnes  v.  Ehrgood,  I  Kulp  82. 

568  Sanies'  Appeal,  26  Pa.  184. 

569  Edwards'  Appeal,  66  Pa.  89.  "The  judgment  so  confessed  was 
good  against  him,  and  sufficient  to  continue  the  lien,  and  nobody  else  could 
complain,  and  he  does  not ;  this  is  too  clear  for  argument."  66  Pa.  91. 

570  McCleary's  Appeal,  i  W.  &  S.  299. 

571  Reed's  Appeal,  7  Pa.  65. 

572  Dean's  Appeal,  35  Pa.  405.  Whether  a  person  who  has  taken  such 
restricted  judgment  as  a  security,  can,  before  the  defendant  is  in  default, 
obtain  a  general  lien,  by  issuing  a  scire  facias,  was  not  decided.  See 
Sankey  v.  Reed,  12  Pa.  05. 

573  Sleeper  v.  Hickey,  26  Super.  Ct.  59. 

574  White  v.  Harden,  154  Pa.  387. 
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entry  of  each  of  the  judgments.^"  If,  on  the  original  judgment, 
there  is  no  note  of  a  sci.  fa.  to  revive,  which  although  properly 
docketed,  does  not  correctly  recite  the  term  and  number  of  the 
judgment,  the  lien  is  lost  as  against  subsequent  incumbrances."^' 
An  amicable  revival  of  a  judgment  against  two  defendants  by 
an  attorney  acting  under  written  authority  from  one  of  them  is 
■  valid."^'  And  an  amicable  revival  of  a  judgment  is  valid  against 
one  although  the  original  judgment  was  entered  against  him  and 
another  defendant."'*  An  amicable  action  to  revive  three  judg- 
ments and  to  enter  judgment  thereon  justifies  the  prothonotary  in 
consolidating  them  into  one  judgment."'*  There  may  also  be  a 
revival  after  the  death  of  the  defendant  by  an  amicable  sci.  fa., 
nor  need  the  heirs  be  joined  as  parties  defendant,  the  writ  is 
valid  if  issued  against  the  personal  representatives  alone."'" 

b.  Married  women. 

A  married  woman  can  enter  into  an  amicable  sci.  fa.  for 
the  revival  of  a  judgment  entered  against  her  before  mar- 
riage,"'^ or  afterward."'^  A  widow's  agreement,  under  seal,  au- 
thorizing the  revival  of  a  judgment  originally  void  against  her 
is  binding."'^  And  the  execution  of  a  judgment  note  of  a  married 
woman  jointly  with  her  husband  creates  a  moral  obligation  which 
is  a  sufficient  consideration  to  support  an  amicable  revival  by  her 
after  his  death."'* 

c.  Revival  by  bankrupt. 

A  judgment  revived  by  amicable  sci.  fa.  by  defendant  after  his 
adjudication   in  bankruptcy  is  sufficient."'"     And   an   amicable 

575  Beshler's  Estate,  129  Pa.  268. 

576  Reap  V.  Battle,  4  Kulp  453,  affd.  155  Pa.  265. 

577  King  v.  Cartee,  i  Pa.  147. 

578  Beshler's  Estate,  129  Pa.  268. 

579  Beshler's  Estate,  129  Pa.  268.  But  see  Bank  v.  Hunsicker,  2  W. 
N.  C.  381  and  Beltzhoover  Borough  v.  Maple,  130  Pa.  335. 

580  Bowman  v.  Hoke,  30  Super.  Ct.  633. 

581  Geiselbrecht  v.  Geiselbrecht,  8  Super.  Ct.  183. 

582  B  runner's  Appeal,  47  Pa.  67. 

583  Lyons  v.  Burns,  47  L.  I.  222. 

584  Ibid. 

585  Ephrata  National  Bank  v.  Sheaflfer,  18  Lane.  L.  Rev.  385.  The 
assignee  in  bankruptcy  is  not  a  purchaser  entitled  to  notice  as  a  terre- 
tenant.     Ibid. 
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sci.  fa.  entered  into  within  four  months  before  the  judgment 
debtor  was  adjudged  a  bankrupt  was  not  in  fraud  of  the  bank- 
ruptcy laws.'** 

d.  Judgment  must  be  identified. 

The  judgment  revived  must  be  identified  with  certainty.''^  If 
therefore  the  defendant  in  a  sci.  fa.  denies  that  he  is  the  defend-' 
ant  named  in  the  original  judgment  this  will  probably  prevent 
judgment."*'  And  omission  to  name  the  term  and  number  of  the 
original,  with  a  mistake  in  the  date,  and  a  misspelling  in  the  de- 
fendant's name  are  defects  too  serious  to  continue  the  lien  as 
against  subsequent  lien  creditors.  But  if  the  judgment  is  identi- 
fied, the  sci.  fa.  will  serve  to  revive  the  judgment,  though  given 
the  wrong  number,  and  will  retain  its  place."**  And  the  entry  of 
an  amicable  sci.  fa.  on  the  judgment  docket  is  sufficient  to  con- 
tinue the  lien  notwithstanding  an  omission  to  note  the  same  on  the 
original  appearance  docket  as  required  by  statute.'*"  The  judg- 
ment of  revival  must  point  to  the  original  judgment.""^  If  it 
does  not,  it  is  no  notice  to  a  purchaser  for  value  claiming,  for  ex- 
ample, under  another  name.'*^  A  judgment  for  a  fixed  amount 
that  is  revived  "with  interest  bears  it  from  the  date  of  revival, 
and  interest  prior  thereto  cannot  be  allowed  on  distribution  to  the 
prejudice  of  a  subsequent  incumbrancer"**  though  it  be  shown  that 
interest  had  been  unpaid  for  two  years  previously."** 

e.  Terre-tenants. 

A  terre-tenant  must  be  a  party  to  an  amicable  scire  facias."*' 

586  Kemmerer  v.  Tool,  81  Pa.  467. 

587  Worman's  Appeal,  no  Pa.  25;  Arrison  v.  Commonwealth,  i  W. 
374.  Failure  of  record  to  set  forth  names  of  individual  members  of  plain- 
tiflf  firm  is  no  defense  on  a  sci.  fa.  to  revive  judgment.  Warren  v.  Stam, 
24  Lane.  L.  Rev.  343. 

588  Burke  v.  Gibson,  6  Kulp  310. 

589  Washington  German  B.  &  I,.  Association  v.  Krauter,  10  Dist.  764- 
Sgo    Mellon's  Appeal,  96  Pa.  475,  affg.  Shad's  Estate,  25  Pitts.  L.  J. 

145- 

591  Appeal  of  Fogelsville  L.  &  B.  Association,  89  Pa.  293. 

592  Massey  v.  Noon,  i  Super.  Ct.  198.  The  sci.  fa.  was  against  L.  R. 
R.  instead  of  L.  S.  R.  and  was  held  to  be  no  notice  to  a  purchaser  claim- 
ing imder  L.  S.  R. 

593  Kistler  v.  Mosser,  140  Pa.  367,  revg.  2  North.  189. 

594  McCamant's  Estate,  12  Lane.  L.  Rev.  251. 

595  Nyman's  Appeal,  71  Pa.  447. 
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He  is  therefore  not  bound  by  an  amicable  revival  of  a  judgment 
to  which  he  is  not  a  party,  and  an  alias  sci.  fa.  to  bring  him  in  is 
too  late  after  the  expiration  of  the  lien  of  the  original  judg- 
ment.^°^  Nor  will  his  appearance  as  a  witness  in  the  proceeding 
against  the  defendant  be  regarded  as  a  reason  for  continuing 
the  judgment  against  the  land."'^ 

Where  the  caption  of  an  amicable  sci.  fa.  and  the  caption  of 
the  appearance  docket  entry  discloses  the  character  of  one  of 
those  who  signed  an  amicable  sci.  fa.  to  be  that  of  a  terre-tenant, 
failure  to  indicate  his  character  in  signing  the  process  will  not  pre- 
vent the  preservation  of  the  lien  of  the  judgment.^'*  A  revival 
by  an  amicable  sci.  fa.  beween  the  original  parties  will  not  con- 
tinue the  lien  of  a  judgment  against  real  estate  aliened  prior  to 
the  revival.^^'  In  such  a  case  an  alias  sci.  fa.  against  the  terre- 
tenant  is  too  late  after  the  expiration  of  the  lien  of  the  original 
judgment.®""  Land  bound  by  a  judgment  was  conveyed  by  the 
debtor  to  a  third  party  who  conveyed  it  to  the  debtor's  wife.  The 
third  party's  deed  was  never  recorded,  but  the  deed  to  the  wife 
was  recorded  before  an  amicable  revival  of  the  judgment  to  which 
she  was  not  a  party.  The  land  continued  bound  after  the  re- 
vival.®"^ 

f.    Judgment  creditor. 

If  a  judgment  creditor  revives  the  lien  of  his  judgment  by  an 
amicable  sci.  fa.  and  a  year  afterwards  discovers  that  the  owner 
of  the  land  has  secretly  conveyed  it  to  his  wife  before  the  re- 
vival, the  judgment  creditor  need  take  no  steps  to  protect  his 
lien  until  the  appropriate  time  for  revival  when  he  may  issue  a 
sci.  fa.  to  revive  with  notice  to  the  defendant's  wife  as  terre- 
tenant  and  base  the  proceedings  upon  the  previous  revival.""^ 
If,  however,  he  immediately  after  the  discovery  of  the  se- 
cret conveyance,  and  four  years  before  it  is  necessary  to  revive 
the  revived  judgment,  issues  a  sci.  fa.  to  revive  the  original  judg- 
ment, his  action  will  not  be  construed  as  an  abandonment  of  the 

596  Suter  V.  Findlay,  6  Dist.  253. 

597  Nyman's  Appeal,  71  Pa.  447. 

598  White  V.  Harden,  154  Pa.  387. 

599  Baum  v.  Custer,  22  W.  N.  C.  145 ;  Sayer  v.  Schroeder,  2  Penny.  79. 

600  Baum  V.  Custer,  22  W.  N.  C.  I4S- 

601  Smith  v.  Eline,  5  Dist.  92. 

602  Lyon  V.  Cleveland,  170  Pa.  611  or  621. 
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lien  obtained  by  the  amicable  revival,  but  a  judgment  on  the  new 
writ  cannot  be  sustained.'"^  Again,  if  the  purchaser,  subject  to 
the  lien  of  judgment,  takes  possession  or  records  his  deed,  the 
plaintiff  in  the  judgment  is  bound  to  take  notice  of  the  situation 
of  the  purchaser  as  a  terre-tenant,  and  thereafter  on  the  revival 
of  the  judgment  to  give  him  notice.*"*  But  if  the  purchaser  fails 
to  record  his  deed,  or  to  take  possession,  and  the  plaintiff  in  the 
judgment  has  no  knowledge,  actual  or  constructive,  of  the  con- 
veyance, the  purchaser  does  not  become  a  terre-tenant  of  the 
land,  and  a  revival  of  the  judgment  thereafter  without  notice  to 
him  will  continue  his  lien  on  the  land,  whether  the  judgment  of 
revival  is  obtained  by  means  of  a  writ  of  scire  facias  regularly 
issued,  or  by  an  amicable  scire  facias.'"^  Furthermore  when  land 
bound  by  a  judgment  is  conveyed  by  the  owner  to  his  wife  with 
the  knowledge  of  the  judgment  creditor,  and  they  continue  to  live 
on  the  land  as  before,  the  transfer  of  the  title  thereto  to  her  car- 
ries also  the  right  to  the  possession,  which  is  sufficient  notice  un- 
der the  act  of  1849  to  require  proceedings  to  revive  the  judg- 
ment to  be  begun  within  five  years  from  the  date  of  the  deed  to 
her.'"" 

g.    Revival  of  judgment  rendered  by  justice  of  the  peace. 

A  plaintiff  who  has  obtained  a  judgment  before  justice  of  the 
peace,  on  which  more  than  five  years  have  elapsed,  may  issue  a 
scire  facias  to  revive  it  before  the  justice,  or  he  may  file  a  tran- 
script in  the  common  pleas  and  issue  the  scire  facias  thereon  in 
that  court  ;°°^  nor  can  any  defense  be  made  unless  it  has  arisen 
since  the  judgment;*"'  hence  the  defense  will  not  avail  that  the 
justice's  docket  does  not  show  that  the  summons  was  returned  on 
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oath ;"'°  or  lack  of  jurisdiction  which  does  not  appear  on  the  face 
of  the  record.*^" 

194.    Judgment,  (tt) 

The  judgment,  when  entered,  is  quod  recuperet,  not  a  mere 
award  of  execution,  and  is  entered  for  the  amount  of  the  origi- 
nal judgment  with  interest  thereon.®^^  The  amount  of  principal 
and  interest  then  due  need  not  be  liquidated  in  order  to  continue 
the  lien,  a  general  judgment  of  revival  points  subsequent  pur- 
chasers or  incumbrances  to  the  original  where  the  amount  is 
fixed  and  the  liquidation  is  a  mere  matter  of  calculation. ^^^  "Yet 
it  is  generally  desirable  that  liquidation  of  the  amount  of  the 
debt  and  interest  should  be  made,  and  when  that  is  done  and  judg- 
ment is  entered  on  the  lien  docket,  subsequent  purchasers  and  lien 
creditors  need  look  no  further. "'^'^  Purchasers  and  subsequent  in- 
cumbrancers, who  are  interested  in  determining  how  to  bid  in  or- 
der to  protect  themselves,  have  a  right  to  assume  that  entries  are 
properly  made  on  the  judgment  docket ;  and  it  is  the  duty  of  the 
judgment  creditor  to  see  that  his  judgment  is  rightly  entered 
there,  and  in  such  a  manner  as  to  indicate  fully  the  extent  of  his 
claim.*" 

Nor  will  the  omission  to  liquidate  a  judgment  recovered  on  a 
sci.  fa.  and  place  the  same  on  a  judgment  docket,  postpone  it  to  a 
prior  judgment  which  has  lost  its  lien."^"  And  an  unliquidated 
judgment  on  sci.  fa.  will  sustain  a  fi.  fa.  and  sheriff's  sale,  the 
nominal  and  real  debt  being  indorsed  on  the  execution."^* 

a     Interest. 

Questions  often"^^  have  arisen  concerning  interest.  Thus  if 
a  judgment  on  which  interest  was  due  is  amicably  revived  for 
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"$500  with  interest"  and  the  revival  is  so  entered  interest  will  be 
allowed  as  against  subsequent  liens  only  from  the  date  of  the  re- 
vival.**" If  there  are  repeated  revivals  the  plaintiff  has  a  right 
to  charge  interest  on  the  aggregate  of  principal  and  interest  due 
at  the  time  of  rendering  judgment  on  each  sci.  fa.°*^  On  the  re- 
vival of  a  judgment  confessed  on  a  bond  payable  five  years  "from 
the  date,"  the  judgment  creditor  is  entitled  to  interest  for  the 
whole  of  the  day  on  which  the  bond  was  executed.®*-  If  judg- 
ment is  revived  by  amicable  action  for  the  specific  amount  of  the 
principal  sum  without  interest,  or  simply  "with  interest,"  or  "'with 
interest  from day  of  — 1 "  interest  can  only  be  recov- 
ered to  the  prejudice  of  subsequent  lien  creditors  from  the  date 
of  revival."'*'  If  a  judgment  is  confessed  to  secure  several  claims 
and  all  save  one  are  paid,  it  may  be  revived  with  interest.***  But 
if  at  a  former  amicable  revival  the  interest  then  due  has  not  been 
included,  this  cannot  be  proved  on  a  subsequent  revival."*'  An 
auditor  however  in  awarding  payment  may  allow  interest  from 
the  date  of  the  last  payment  indorsed  on  the  judgment  bond.**' 

b.    Effect  of  terre-tenant. 

As  a  judgment  on  a  sci.  fa.  is  equivalent  to  a  judgment  quod 
recuperet,  instead  of  a  bare  award  of  execution.'*'  to  continue 
the  lien  a  formal  judgment  need  not  be  entered  against  the  terre- 
tenant  on  whom  the  sci.  fa.  is  served.'*^  While  a  judgment  on  a 
sci.  fa.  against  the  heirs  and  terre-tenants  entered  generally  with- 
out describing  the  lands  is  valid,  it  only  binds  the  lands  of  the  an- 
cestor in  the  possession  of  such  heirs  and  terre-tenants.'*^  A  sci. 
fa.  to  revive  should  follow  the  original  in  the  amount,  date  and 
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name  of  the  parties.*^"  A  defect  in  these  regards  is  fatal  on  a  plea 
of  nul  tiel  record."'^  If  there  be  not  this  plea  however  the  judg- 
ment will  stand  as  effective  if  the  record  show  an  identity  of  pro- 
ceedings though  there  be  an  irregularity  in  the  names  of  the  plain- 
tiffs.*'^ If  a  judgment  has  been  entered  before  the  defendant's 
bankruptcy,  on  a  sci.  fa.  to  revive  afterward,  the  verdict  may  be 
moulded  so  as  to  affect  real  estate  on  which  it  was  a  lien  pre- 
vious to  the  bankruptcy  proceedings.''^^ 

c.  Part  of  original  judgment  at  least  must  remain  unpaid. 

To  warrant  the  entry  of  a  judgment  in  favor  of  the  plaintiff 
on  a  sci.  fa.  it  is  of  course  necessary  that  at  least  a  portion  of  the 
original  judgment  on  which  the  scire  facias  issued  should  appear 
to  be  unpaid.''* 

d.  Effect  of  mistake,  interlineations,  etc. 

Apparent  erasures  and  interlineations  in  the  record  of  a  judg- 
ment do  not  destroy  its  validity,  as  they  are  legally  attributable 
to  the  clerical  mistake  of  an  officer  or  his  clerk,  which  were  cor- 
rected as  soon  as  made.*'"  Nor  can  this  presumption  be  rebutted 
by  parol  proof  on  the  trial  of  a  scire  facias  to  revive  the  judg- 
ment.'" 

195.    Judgment  is  conclusive,  (uu) 

A  judgment  of  revival  is  conclusive  of  the  existence  of  the 
original  judgment  with  all  its  incidents  of  lien,*'^  and  also  that 
the  defendant  in  the  sci.  fa.  was  the  person  against  whom  the 
original  judgment  was  secured.*'^  And  a  second  sci.  fa.  to  re- 
vive a  judgment  on  the  first  sci.  fa.  "for  want  of  an  affidavit  of 
defense"  is  conclusive  notwithstanding  an  insufficient  affidavit 
had  been  filed  to  the  first  sci.  fa."*    Again,  a  judgment  to  revive 
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a  judgment  restricted  to  certain  property  will  be  similarly  re- 
stricted and  entered.**"  Again,  if  a  judgment  in  favor  of  A. 
against  himself  and  others  be  assigned  to  B.  and  revived  by  him, 
the  revival  is  effective  against  A.  and  his  creditors.'*^  If  a  judg- 
ment on  revival  have  added  thereto  a  waiver  of  exemption  and  a 
provision  for  attorney's  commissions,  these  do  not  break  the  con- 
tinuity of  the  lien  in  favor  of  other  liens  existing  at  the  date  of 
such  revival.**^ 

A  purchaser  at  a  sheriff's  sale  of  a  judgment  void  on  its  face 
and  revived  by  sci.  fa.  on  the  judgment  in  which  an  execution 
has  been  issued,  acquires  a  good  title,  though  he  was  the  plain- 
tiff in  both  the  original  and  revived  judgments.**'  If,  after  a 
judgment  of  revival  against  the  administrator  of  the  defendant, 
judgment  is  obtained  in  a  second  sci.  fa.  issued  against  the  widow 
and  guardian  of  minor  children,  a  sheriff's  sale  of  the  decedent's 
lands  on  executions  following  the  latter  judgment  will  vest  a  good 
title  in  the  purchaser.***  Lastly  when  the  lien  of  a  judgment  has 
expired,  a  revival  of  lien  as  against  other  lienors  dates  from  the 
verdict  on  the  sci.  fa.  **^ 

ig6.    Opening  of  judgment. 

Matters  cannot  be  set  up  as  a  defense  which  are  only  appro- 
priate in  a  proceeding  to  open  the  original  judgment.***  And 
when  a  rule  to  open  a  judgment  has  been  discharged  the  defend- 
ant cannot  subsequently  on  a  sci.  fa.  to  revive  set  up  as  a  de- 
fense the  same  matters  that  were  adjudicated  on  the  rule  to 
open.**'  A  judgment  may  however  for  good  cause  be  opened. 
Thus  if  the  consideration  of  the  judgment  has  failed,  or  the  de- 
fendant has  a  defense  growing  out  of  the  original  equities  to  a 
part  or  all  of  the  sum  for  which  it  was  entered,  he  may  make  ap- 
plication to  the  court  to  open  it  and  permit  him  to  defend  on 
original  ground.***    And  an  issue  to  determine  whether  a  judg- 
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ment  has  not  been  paid  may  be  awarded  despite  the  fact  that  it 
has  been  several  times  revived  by  amicable  sci.  fa.  where  the  genu- 
ineness of  the  revivals  is  attacked  by  the  testimony  of  creditable 
witnesses."*''  A  judgment  entered  for  want  of  an  appearance 
on  a  sci.  fa.  to  revive  and  two  returns  on  nihil  will  be  opened  on 
proof  that  the  judgment  was  twenty  years  old  when  the  sci.  fa. 
issued.*""  The  presumption  is  that  the  judgment  was  paid,  and 
the  burden  is  on  the  plaintiff  to  prove  the  contrary.*'^  The  open- 
ing of  a  judgment  in  this  class  of  cases  rests  in  the  sound  dis- 
cretion of  the  coiu-t  which  is  not  reviewable  on  appeal  to  the  su- 
preme court."^^  Nor  is  judicial  discretion  abused  by  opening  a 
judgment  entered  by  confession  on  a  scire  facias  to  revive  a  judg- 
ment more  than  thirty  years  old,  the  confession  haying  been 
made  by  the  widow  and  administratrix  of  the  defendant  in  pur- 
suance of  a  conspiracy  to  cheat  and  defraud  the  estate  of  the 
decedent,  the  petitioners  having  been  prevented  from  defending 
by  the  respresentation  of  the  widow's  counsel  that  she  would 
make  a  defense."'^*  In  such  a  case  however  the  court  should  not 
open  the  original  judgment  if  no  reason  appears  for  so  doing."^^'' 

A  mortgagor,  against  whose  land  a  judgment  has  been  entered 
on  a  sci.  fa.,  cannot,  after  the  land  has  been  sold  at  a  judicial 
sale,  have  the  judgment  opened  on  the  ground  of  usury  if  the 
mortgagee  offers  to  file  a  paper  renouncing  all  right  to  sue  and 
recover  on  the  bond  accompanying  the  mortgage.*^^  But  before 
the  entry  of  judgment  the  mortgagor  has  a  legal  right  to  set  up 
usury  as  a  defense  to  the  sci.  fa.  because  of  his  liability  on  the 
bond."* 

Since  the  enactment  of  the  law  of  1827  says  Chief  Justice 
Mercur,*""  "a  judgment  opened  to  let  defendant  into  a  defense, 
and,  after  the  expiration  of  five  years,  on  writ  of  error  entered 
in  favor  of  the  plaintiff,  is  nevertheless  postponed  in  favor  of  a 
subsequent  judgment  creditor.     The  pendency  of  the  proceed- 
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ings  does  not  operate  to  revive  the  judgment  or  continue  its  lien 
during  the  intervening  time,*'^  nor  when  it  is  opened  for  defense 
can  an  order  of  court  that  'the  judgment  remain  as  security' 
extend  the  lien.*''  Nor  will  a  scire  facias  which  recites  the  origi- 
nal judgment  improperly  in  a  substantial  matter  continue  the  lien, 
although  after  the  five  years  have  elapsed  the  court  permitted  the 
scire  facias  to  be  so  amended  as  to  recite  it  correctly.*"^  While 
for  some  purposes  between  the  parties  to  the  judgment  the  lien 
may  continue  beyond  the  five  years,  yet  it  cannot  against  pur- 
chasers from  the  defendant  nor  against  his  judgment  credi- 
tors."«'» 

197.    Execution. 

It  is  the  proper  practice,  after  a  judgment  of  revival,  to  issue 
the  execution  on  the  original  judgment,''^"  and  not  on  the  judg- 
ment on  the  sci.  fa.,  yet  when  issued  on  the  latter  it  is  not  such  an 
irregularity  as  will  affect  the  purchaser's  title  at  sheriff's  sale.*^^ 
And  if  judgment  is  obtained  against  the  survivor  only  on  a  sci. 
fa.  to  revive  issued  against  the  survivor  and  the  administrator 
of  the  joint  judgment  debtor,  execution  cannot  issue  against 
both.««= 

XII.    Scire  Facias  on  Change  of  Parties. 

ig8.    When  a  scire  facias  is  necessary. 

It  sometimes  happens  that,  after  the  commencement  of  the  suit, 
a  change  of  parties  occurs  by  the  death,  marriage  or  insolvency  of 
either  the  plaintiff  or  defendant,  by  which  persons  who  are  not  on 
the  record  as  parties  become  directly  interested  in  the  result  of 
the  action.  At  common  law,  a  change  of  parties  in  one  of  the 
above  modes,  before  verdict  or  judgment,  would  frequently  abate 
the  suit ;  but  this  is  remedied  in  this  state,  by  various  acts  of  as- 
sembly ;  by  which  it  is  provided,  that  the  husband  of  a  feme  sole 
plaintiff,  who  marries  pending  the  suit,  shall  have  power  to  be- 
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come  a  party  and  prosecute  the  suit  to  final  judgment  ;*°^  that  if 
the  plaintiff  or  defendant  in  ejectment  die,  the  suit  shall  not 
thereby  abate,  but  the  person  or  persons  next  in  interest  may  be 
substituted  in  place  of  such  decedent;"**  that  a  change  of  title, 
on  the  part  of  the  plaintiff  in  ejectment,  by  sale  or  assignment, 
after  action  brought,  shall  not  affect  the  suit,  but  the  purchaser 
or  assignee  may  prosecute  it,  and  such  purchaser  may  be  substi- 
tuted on  the  record,  on  motion  in  open  court  ;°^^  that  no  plea  in 
abatement  shall  be  received  in  any  suit  for  partition,  nor  shall  any 
such  suit  abate  by  the  death  of  any  defendant  ;°^*  nor  any  action 
for  dower  ;*"^  that  suits  for  damages  to  the  person,  caused  by 
negligence  or  default,  shall  not  abate  by  the  death  of  the  plaintiff, 
but  his  personal  representatives  may  be  substituted  f°^  nor  any 
action  for  trespass  to  real  or  personal  property,  or  for  mesne 
profits  ;*°^  that  the  death  of  a  defendant  in  domestic  attachment 
shall  not  abate  the  suit,  but  it  may  be  continued,  on  notice  to  his 
executors,  administrators  or  heirs ;°'"  and  that  the  insolvency  of 
the  plaintiff  shall  not  abate  his  suit,  but  his  trustees  may  con- 
tinue the  same."'^ 

In  a  sci.  fa.  to  revive  a  judgment  entered  against  a  vendor  who 
has  assigned  the  unpaid  purchase-money  with  all  his  interest  in 
the  land  as  collateral  security  merely,  it  is  competent  for  the 
plaintiff  to  show,  as  against  the  assignee,  that  the  debt  repre- 
sented by  the  judgment,  was  prior  in  time  to  the  assignment.®^^ 

In  those  cases  of  a  change  of  parties,  by  which  others  become 
interested  in  the  judgment,  it  is  necessary  to  bring  such  new 
parties  upon  the  record."^^    In  England,  this  is  usually  done  by  a 

663  Act  12  April,  1845,  P.  L.  386,  I  Purd.  §8,  p.  227. 

664  Act  13  April,  1807,  4  Sm.  L.  477,  i  Purd.  §1,  p.  225. 
66s    Act  26  April,  1850,  P.  L.  S9i,  i  Purd.  §9,  p.  227. 

666  Act  7  April,  1807,  4  Sm.  L.  400,  i  Purd.  §2,  p.  226. 

667  Act  14  March,  1865,  P.  L.  345,  i  Purd.  §13,  p.  228. 

668  Act  15  April,  1851,  P.  L.  674,  i  Purd.  §10,  p.  227. 

669  Act  12  April,  1869,  P.  L.  27,  I  Purd.  §14,  p.  228. 

670  Act  13  June,  1836,  §42.  P.  L.  615,  I  Purd.  §15,  p.  1269. 

671  Act  16  June,  1836,  P.  L.  73S,  i  Purd.  §6,  p.  227. 

672  Kinports  v.  Boynton,  120  Pa.  306. 

673  But  where  the  excution  is  not  beneficial  or  chargeable  to  a  person 
who  was  not  a  party  to  the  judgment,  it  seems,  this  is  not  necessary. 
Pennoir  v.  Brace,  i  Salk.  319.  The  contingency  happening  before  judg- 
ment, has,  of  course,  no  effect  upon  the  suit,  unless  brought  to  the  notice 
of  the  court,  which  is  usually  done  by  a  plea  puis  darrein  continuance. 
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scire  facias  for  that  purpose,  but  in  this  state,  in  many  cases,  the 
substitution  or  addition  of  a  party  may  be  made  by  simple  sug- 
gestion, or  by  an  ordinary  motion  in  open  court.  Under  this  head, 
we  shall  first  consider  what  change  of  parties,  in  any  stage  of  the 
action,  renders  it  necessary  to  substitute  or  add  new  parties  to 
the  record,  and  then,  in  what  cases  such  substitution  or  addition 
may  be  made,  by  a  suggestion  filed  or  motion,  and  in  what  cases, 
a  scire  facias  is  necessary  for  that  purpose. 

igg.    Marriage. 

The  marriage  of  a  feme  sole  plaintiff,  after  suit  brought,  does 
not  per  se  abate  the  action;  it  must  be  pleaded  puis  darrein  con- 
tinuance;^'* and,  in  such  case,  the  act  of  1845  enables  the  hus- 
band to  make  himself  a  party  to  the  suit,  by  a  suggestion  of  the 
fact,  on  record,  without  a  scire  facias.  So,  if  a  feme  sole  plain- 
tiff marry,  after  final  judgment  in  her  favor,  her  husband  must 
be  made  a  party  to  the  record,  before  she  can  take  out  execution, 
in  the  name  of  herself  and  husband;"'^  but  the  marriage  of  the 
plaintiff,  after  verdict,  cannot  be  pleaded  puis  darrein  continu- 
ance, as  the  defendant  has  then  no  day  in  court.^'"  If  a  feme  sole 
defendant  marry,  pending  the  suit,  this  does  not  affect  the  form 
of  the  proceedings ;  no  notice  is  taken  of  it,  but  the  suit  goes  on, 
as  if  no  marriage  had  taken  place;*"  but,  in  order  to  charge  the 
husband,  the  plaintiff  must  make  him  a  party  by  scire  facias.*'* 
If  a  bond  and  warrant  of  attorney  be  given  by  feme  dum  sola, 
and  she  afterwards  marry,  the  proper  practice  is,  to  obtain  leave 
to  enter  up  judgment  against  husband  and  wife,  on  motion  and 
affidavit,  the  marriage  being  set  forth  in  a  proper  declaration.""" 
As  the  act  of  1848  exempts  a  husband  from  liability  for  debts 
contracted  by  his  wife  before  marriage,  and  provides  that  her 

674  Chirac  v.  Reinicker,  11  Wh.  303;  Wilson  v.  Hamilton,  4  S.  &  R. 
238. 

67s  Berryhill  v.  Wells,  5  Binn.  59;  Johnson  v.  Parmely,  17  Johns.  271. 
See  Wortley  v.  Rayner,  2  Doug.  614. 

676  Alexander  v.  Fink,  12  Johns.  218. 

677  Roosevelt  v.  Dale,  2  Cow.  583;  Cooper  v.  Hunchin,  4  East  521. 
And  see  Taggart  v.  Butcher,  3  M.  &  S.  5S7. 

678  Cooper  V.  Hunchin,  4  East  521. 

679  Eneu  v.  Clark,  2  Pa.  234;  Bering  v.  Burnet,  2  Clark  399;  Glover 
v.  Proprietors  of  Drury  Lane,  2  Chit.  117;  Staples  v.  Purser,  3  M.  &  S. 
800. 
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separate  property  shall  continue  liable  therefore,^^"  there  can  be 
no  necessity  for  issuing  a  scire  facias,  in  any  case,  to  make  the 
husband  a  party  to  an  action  pending  at  the  time  of  the  marriage, 
except  in  an  action  for  the  wife's  tort,  for  which  he  is  still  lia- 
ble.««i 

If  a  judgment  has  been  entered  against  husband  and  wife  and 
revived  without  any  indication  of  the  relationship  and  again  re- 
vived against  them  as  husband  and  wife,  the  presumption  is  that 
the  converture  occurred  after  the  first  revival.  Consequently  it 
cannot  be  pleaded  or  proved  on  a  sci..  fa.  to  revive  the  last  judg- 
jjjgj^j-  682  Again,  if  land  is  conveyed  to  a  husband  and  wife  jointly 
and  subsequently  a  judgment  is  entered  against  him  and  still  later 
he  conveys  his  "undivided  one-half"  to  his  wife,  and  thereaftef 
a  judgment  of  revival  is  entered  against  him  with  notice  to  her 
as  terre-tenant,  she  is  entitled,  after  her  husband's  death,  to  the 
land  free  from  the  lien  of  the  judgment.^'^* 

Minority  is  a  good  defense  to  a  sci.  fa.  to  revive  a  judgment 
obtained  before  a  justice  of  the  peace  on  a  promissory  note  signed 
by  the  defendant  while  a  minor."*' 

A  sci.  fa.  by  a  married  woman  to  revive  a  judgment  recovered 
by  her  when  sole  is  properly  brought  in  her  name  without  join- 
ing her  husband.®'* 

200.    Death  or  insolvency  of  parties. 

a.    Act  of  1834. 

Under  the  act  of  1834,°*^  no  causes  of  action  abate  by  the 
death  of  either  plaintiff  or  defendant,  except  actions  for  slander, 
libel  or  wrongs  done  to  the  person.  In  all  other  cases,  if  either 
party  die,  pendente  lite,  his  personal  representatives  may  make 
themselves  parties  to  the  suit,  by  a  suggestion  upon  the  record, 
without  a  scire  facias,®'*  or  the  court  may  issue  a  writ  of  scire 

680  See  Clyde  v.  Keister,  32  Pa.  85 ;  Bear  v.  Bear,  33  Pa.  529. 

681  Hawk  V.  Harman,  5  Binn.  43. 

682  Lomer  v.  Ketner,  162  Pa.  265 ;  Con!yn  v.  Parker,  113  Pa.  29.  See 
Seymour  v.  Hubert,  92  Pa.  499- 

682a    Hetzel  V.  Lincoln,  216  Pa.  60. 

683  Smith  V.  Ruth,  7  York  189. 

684  *  Seymour  v.  Hubert,  92  Pa.  499. 

68s    Act  24  February,  1834,  §§26-28,  P.  L.  n,  i  Pilrd.  §§126-128,  p.  mo. 

686    Deiser  v.  Sterling,  10  S.  &  R.  119;  Reist  v.  Heilbrenner,  11  S.  &  R. 

132;  Fritz  V.  Evans,  13  S.  &  R.  16;  Gemmill  v.  Butler,  4  Pa.  232.    If  the 
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facias  requiring  them  to  become  parties  thereto,  within  twenty 
days  after  service,  or  show  cause,  at  the  next  term,  why  they 
should  not  be  made  parties,  by  the  judgment  of  the  court."*^- 

b.    Executors  and  administrators. 

An  executor  may  be  made  a  party  to  a  pending  suit,  by  scire 
facias,  notwithstanding  the  lapse  of  twelve  years  from  the  com- 
mencement of  the  original  action.®**  If  such  executors  or  ad- 
ministrators be  nonresidents  of  the  county,  the  writ  of  scire  fa- 
cias may  be  served  by  the  sheriff  of  (he  county  in  which  they  re- 
side, if  reasonably  practicable;  if  otherwise,  or  if  they  reside  in 
another  state,  such  writ  may  be  served  by  publication,  as  the  court 
may  direct.***  The  act  of  1834  also  provides,  that  if  the  plaintiff 
die  after  final  judgment,  his  personal  representatives  may  proceed 
to  execution  thereon;**"  and  that  no  execution  shall  be  issued 
upon  any  judgment  obtained  against  a  decedent  in  his  lifetime, 
unless  his  personal  representatives  have  been  first  warned  by  a 
writ  of  scire  facias  to  show  cause  against  the  issuing  thereof, 
notwithstanding  the  teste  of  such  execution  may  bear  date  ante- 
cedently to  his  death.**^  The  only  object  of  this  provision  is  to 
give  the  personal  representatives  an  opportunity  to  show  cause 
against  the  issuing  of  the  execution,  arising  out  of  matter  subse- 
quent;**^ and,  therefore,  it  may  be  waived  by  them,  and  such 
waiver  may  be  filed  of  record,  nunc  pro  tunc.*** 

In  case  of  the  death  of  the  plaintiff  in  the  judgment,  the  per- 

party  substituted  be  not,  in  truth  the  legal  representative,  the  court  will, 
on  reasonable  ground  being  laid,  stay  the  execution,  where  one  has  is- 
sued, and  order  the  parties  to  appear  to  an  amicable  scire  facias,  to  give 
the  defendant  an  opportunity  to  plead  the  matter  alleged;  Gibson,  J. 
Deiser  v.  Sterling,  10  S.  &  R.  119. 

687  Terre-tenants  who  desire  to  continue  the  litigation,  after  the  death 
of  a  defendant,  under  whom  they  claim,  must  raise  an  administration; 
they  cannot  compel  the  plaintiff  to  do  so.  Franklin  v.  Zeigler,  10  Lane. 
Bar  I. 

688  Thouron  v.  Farmers'  and  Mechanics'  Bank,  4  Pitts.  L.  J.  676. 

689  Act  6  April,  1859,  P.  L.  384,  i  Purd.  §141,  p.  1x15. 

690  Though  it  is  irregular  to  issue  an  execution  without  a  substitu- 
tion, yet,  the  execution  is  not  void.  Day  v.  Sharp,  4  Wh.  339.  And  the 
court  may  permit  the  substitution  to  be  made  nunc  pro  tunc,  even  after 
the  money  is  levied.    Darlington  v.  Speakman,  9  W.  &  S.  182. 

691  Act  of  1834,  §33,  I  Purd.  §133,  p.  1 1 13. 

692  Wallace  v.  Holmes,  40  Pa.  429. 

693  Diese  v.  Fackler,  58  Pa.  109. 
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sonal  representative  is  the  proper  person  to  sue  out  the  scire 
facias,  which  should  state,  in  addition  to  the  judgment,  the  death 
of  the  testator  or  intestate,  as  the  court  have  been  informed  by 
the  person  suing  it  out,  who  is  described  as  executor  or  adminis- 
trator. If  the  writ  be  brought  against  personal  representatives, 
it  states  that  the  testator  died,  having  made  the  defendant  his  exec- 
utor, or,  in  the  case  of  an  administrator,  it  states  the  death  of  the 
intestate  and  the  grant  of  administration,  and  it  is  for  the  defend- 
ant to  show  why  the  plaintiff  should  not  have  execution  of  the 
debt  or  damages,  to  be  levied  of  the  goods  and  chattels  which 
were  of  the  testator  or  intestate,  at  the  time  of  his  death,  in  the 
defendant's  hands  to  be  administered.*"*  Where  one  of  three  de- 
fendants is  dead,  a  scire  facias  against  them  all,  without  men- 
tioning the  death,  will  be  quashed,  on  a  plea  of  the  death,  in 
abatement;  the  scire  facias  in  this  case  should  state  the  judgment, 
and  recite  that,  although  judgment  was  thereupon  given,  yet  exe- 
cution of  the  same  remains  to  be  made,  &c'.,  and  that  the  said, 
&c.,  is  dead;  the  writ  then  commands  the  sheriff,  &c.,  to  make 
known,  &c.,  to  the  executors  or  administrators  of  the  deceased, 
and  also  to  E.  F.,  the  surviving  defendant.*'" 

The  act  of  1834  provides,  that  no  action  by  or  against  execu- 
tors or  administrators  shall  abate  by  reason  of  the  death,  dis- 
missal, resignation  or  renunciation  of  any  one  or  more  of  them, 
or  by  the  revocation  of  the  letters  granted  to  them,  but  such  suit 
may  be  prosecuted  to  final  judgment,  by  or  against  the  other  per- 
sons who  have  been  joined  with  them  in  the  administration,  or 
their  successors  therein.  And  if  the  administration  be  vacant,  the 
successors  therein  may  be  made  parties,  either  by  a  voluntary  ap- 
pearance or  by  writ  of  scire  facias;*"  and  an  administrator  de 
bonis  non  may  be  substituted  as  plaintiff,  in  a  judgment  obtained 
by  the  plaintiff  whom  he  succeeds.*'^  The  act  of  1849  makes  a 
similar  provision  for  substitution,  in  the  case  of  an  action  brought 
by  a  testamentary  trustee;™*  and  the  act  of  181 8  provides  for 
suits  by  other  trustees  and  assignees  in  trust.*"' 

694  Tidd  1106. 

695  McCabe  v.  United  States,  4  W.  325. 

696  Act  of  1834,  §32,  I  Purd.  §132,  p.  1119.  If  such  successor  be  a  non- 
resident, he  may  be  served  in  the  mode  provided  by  the  Act  of  1859,  i 
Purd.  §141,  p.  III9- 

697  Lea  V.  Hopkins,  7  Pa.  385- 

698  Act  9  April,  1849,  §13,  P.  L-  527,  4  Purd.  §126,  p.  4929- 

699  Act  24  March,  1818,  §7,  6  Sm.  I,.  132,  i  Purd.  §3,  p.  226. 
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Not  being  in  court  the  executor  cannot  be  reached  by  a  rule 
to  show  cause  why  he  should  not  be  made  a  party  to  the  action.'""' 
"A  rule  is  not  an  original  process  in  any  case,  but  is  ancillary  and 
for  the  facilitating  of  jurisdiction  already  acquired."^"^ 

c.  Death  of  coplaintiff  or  codefendant. 

An  action  does  not  abate  by  the  death  of  one  of  several  co- 
plaintiffs  or  defendants ;  but  such  death  being  suggested  upon  the 
record,  the  action  proceeds  by  or  against  the  survivors  f° ^  and,  in 
case  of  omission,  the  court  will  permit  the  suggestion  to  be 
made  nunc  pro  tunc  without  costs.'"'^  The  act  of  1861,  however, 
provides,  that  in  an  action  upon  a  joint  contract,  if  one  or  more 
of  the  joint  debtors  die,  pending  the  action,  it  may  be  proceeded 
in  to  judgment  and  execution  against  the  estate  of  such  dece- 
dent.'"* The  practice  in  such  case  is,  to  suggest  the  death  of  such 
codefendant,  and  to  substitute  his  personal  representatives  as 
parties  to  the  suit;'"^  but  unless  such  representatives  voluntarily 
appear,  it  is  not  perceived,  how  they  can  be  brought  in  without  a 
scire  facias,  as  provided  by  an  act  of  1834.'"*  It  is  not  obliga- 
tory, however,  on  the  plaintiff  to  bring  in  such  personal  repre- 
sentatives; he  may  proceed  against  the  surviving  defendants, 
under  the  statute  of  8  &  9  Wm.  III.,  and  recover  judgment  against 
them ;  the  act  of  1861  was  designed  to  give  a  further  remedy,  not 
to  impose  an  obligation.'""^ 

d.  Sci.  fa.  to  bring  in  heirs. 

In  a  sci.  fa.  to  bring  in  heirs,  which,  differs  from  a  sci.  fa.  to 
revive  a  judgment,  those  who  are  served  and  have  an  opportunity 

700  Bussinger  v.  Wernwag,  8  Dist.  263. 

701  Mitchell  on  Motions  and  Rules  11. 

702  Stat.  8  &  9  Wm.  III.,  c.  12,  §2 ;  Rob.  Dig.  141.  The  death  of  one 
of  several  plaintiffs  in  partition,  after  judgment  quod  partitio  fiat,  does 
not  abate  the  writ;  but  the  surviving  plaintiff  must  take  out  a  writ  of 
scire  facias  to  show  cause  why  a  writ  de  partitione  facienda  should  not 
issue.    Frohock  v.  Gustine,  8  W.  121. 

703  Newnham  v.  Law,  5  T.  R.  577. 

704  Act  22  March,  1861,  P.  L.  186,  i  Purd.  §12,  p.  228. 

705  Dingman  v.  Amsink,  ^^  Pa.  114. 

706  See  Pier  v.  Oakes,  S  Luz.  L.  R.  25. 

707  Machette  v.  Magee,  9  Phila.  24. 
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for  defense  are  concluded  by  the  judgment,'"*  if  one  is  omitted  a 
recovery  in  an  action  of  ejectment  founded  on  the  sci.  fa.  must 
be  limited  to  those  who  were  made  parties  to  that  proceeding.'"" 

suggestion  oe  defendant's  death,  after  suit  brought,  filed 
to  continue  elen  against  realty. 


Richard    Smith,    to    use    of    Frank    P." 
Moody, 

V. 

Anthony  J.  Gallagher,  defendant,  and  the 
Commonwealth  Title  Insurance  and 
Trust  Company,  administrators  d.  b.  n. 
c.  t.  a.  of  said  Anthony  J.  Gallagher, 
dec'd. 


C.  P.  of 

County. 
March  Term,  1912. 
No.  648. 


And  now,  February  4,  1913,  the  plaintiff  suggests  that  the  said 
Anthony  J.  Gallagher  died  on  or  about  the  17th  day  of  February, 
A.  D.  1912,  seized  of  certain  lands,  and  leaving  a  will,  wherein 
and  whereby  he  appointed  Augustus  B.  Gallagher,  his  son,  sole 
executor,  and  leaving  him  surviving  the  said  son,  Augustus  B. 
Gallagher,  and  two  daughters,  Mary  C.  Gallagher  and  Anne  E. 
Gallagher,  and  as  to  the  shares  of  the  said  daughters  appointed 
the  Philadelphia  Trust  and  Safe  Deposit  Company  trustees.  That 
the  said  Augustus  B.  Gallagher  died  on  or  about  the  25th  day  of 
October,  A.  D.  1912,  leaving  a  will,  wherein  and  whereby  he  ap- 
pointed Sarah  A.  Gallagher  sole  executrix,  legatee,  and  devisee 
of  him,  the  said  Augustus  B.  Gallagher,  dec'd,  and  that  the  Fi- 
delity Insurance,  Trust  and  Safe  Deposit  Company  have  been 
duly  appointed  trustees  for  said  Mary  C.  Gallagher  and  Anne  E. 
Gallagher,  legatees  and  devisees  of  Anthony  J.  Gallagher,  dec'd, 
in  the  place  of  said  Philadelphia  Trust  and  Safe  Deposit  Com- 
pany, who  renounced  said  appointment.  And  the  plaintiff  further 
suggests  that  letters  of  administration  de  bonis  non  cum  testa- 
mento  annexo  have  been  granted  upon  the  estate  of  the  said 

708  Morton  v.  Weaver,  99  Pa.  47;  Chase  v.  Burkholder,  18  Pa.  48; 
Atherton  v.  Atherton,  2  Pa.  112;  Murphy's  Appeal,  8  W.  &  S.  165;  Ben- 
ner  v.  Phillips,  9  W.  &  S.  16;  Buehler  v.  BuiEngton,  43  Pa.  278;  Nace 
V.  HoUenback,  i  S.  &  R.  S40. 

709  Morton  v.  Weaver,  99  Pa.  47. 
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original  defendant,  the  said  Anthony  J.  Gallagher,  to  the  Com- 
monwealth Title  Insurance  and  Trust  Company. 

A.  B., 

pro  Plaintiff. 

(Date.) 

Indorse  with 

No.,  term,  year,  court,  name  of  parties,  etc.  Suggestion  of  de- 
fendant's death,  of  names  of  children,  etc. 

The  foregoing  suggestion  provides  for  the  ordinary  case  of  the 
death  of  the  client's  debtor  and  the  substitution  of  his  executor 
and  children,  and  also  for  the  contingencies  of  the  death  of  the 
executor  and  one  of  the  heirs,  the  appointment  of  trustees  for 
other  heirs,  etc. 

Should  there  be  a  widow,  name  her,  and,  in  brief,  name  all 
the  persons  who  could  possibly  be  affected  by  your  proceeding. 
In  case  you  have  a  judgment,  then  after  filing  suggestion  you 
give  to  the  prothonotary  (always  adapting  the  form  to  the  facts) 
a  praecipe  for  sci.  fa.  against  executor,  etc.,  to  revive  judgment, 
thus: 
In  the  Court  of  Common  Pleas,  No.  i,  of County. 

Richard  Smith,  to  use,  v.  The  Commonwealth  Title  Insurance 
and  Trust  Company,  administrators  d.  b.  n.  c.  t.  a.  of  Anthony  J. 
Gallagher,  dec'd;  Sarah  A.  Gallagher,  legatee,  devisee,  and  sole 
executrix  of  Augustus  B.  Gallagher,  dec'd;  and  the  Fidelity 
Insurance,  Trust,  and  Safe  Deposit  Company,  trustee  for  Mary 
C.  Gallagher  and  Anne  E.  Gallagher,  legatee  and  devisee  of 
Anthony  J.  Gallagher,  dec'd ;  and  against  the  said  Mary  C.  Gal- 
lagher and  Anne  E.  Gallagher. 
To  the  Prothonotary  of  said  Court  of  Common  Pleas. 

Sir:  Issue  scire  facias  to  revive  judgment  of  Richard  Smith 
against  Anthony  J.  Gallagher,  C.  P.  County,  to  March 

Term,  1912,  No.  ,  for  $  and  costs,  and  to  continue 

lien  of  same  against  the  real  estate  of  said  Anthony  J.  Gallagher, 
and  why  the  plaintiff  should  not  have  judgment  and  execution 
against  said  lands  and  said  defendants,  returnable  sec.  leg. 

A.  B., 
pro  Plaintiff. 
(Date.) 
e.    Insolvents. 

Where  the  plaintiff  becomes  insolvent,  pending  the  action,  his 
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assignees,  who  then  constitute  the  real  parties,  must  eventually  be 
substituted  as  such  on  the  record,  but  this  substitution  need  not 
take  place  until  after  final  judgment,  as  the  assignees  may,  up  to 
that  point,  carry  on  the  suit  in  the  name  of  the  plaintiff  J'"  The 
insolvency  of  the  defendant,  pending  the  action,  though  it  may 
affect  the  responsibility  of  his  bail  in  some  cases,  does  not  render 
a  substitution  of  his  assignees  necessary.  It,  in  fact,  constitutes 
a  complete  defense  to  the  action,  which  may  be  pleaded  puis  dar- 
rein continuance,  and  its  effect  is  to  remove  the  determination 
of  the  matter  in  litigation  from  the  jurisdiction  of  the  ordinary 
courts  of  law,  to  the  special  tribunal  provided  by  the  insolvent 
law.'^^  After  the  bankruptcy  of  a  partner,  he  cannot  be  joined 
as  plaintiff  with  his  copartner,  but  on  such  an  action  being  brought 
into  the  common  pleas  by  appeal  from  a  magistrate,  the  assignee 
may  be  substituted. ^^^  In  England,  in  case  of  the  bankruptcy  of 
the  plaintiff,  the  assignees  are  substituted  to  his  interest  by  a 
scire  facias,  sued  out  by  them  for  that  purpose,''^  but  in  this 
state,  the  usual  practice  is,  to  have  the  action  marked  to  the  use 
of  the  assignee,  on  the  production  of  a  certificate  of  his  appoint- 
ment.^^* Where,  however,  a  defendant  in  replevin  becomes  bank- 
rupt, and  the  property  has  been  delivered  to  the  plaintiff,  the  as- 
signee in  bankruptcy  must  show  some  right  to  the  goods,  before 
he  will  be  admitted  to  defend.*" 

A  defendant,  though  a  bankrupt,  is  a  necessary  party  to  revive 
and  a  nominal  judgment  is  therefore  to  be  entered  against  him.''^' 
Effect  may  be  given  to  a  discharge  in  bankruptcy  in  such  case  by 
restricting  the  lien  of  the  judgment  to  such  real  estate  as  he  had 
at  the  date  of  the  original  judgment."^  An  assignee  in  bank- 
ruptcy, however,  is  not  entitled  to  notice  as  a  terre-tenant.^^* 

A  scire  facias  to  continue  the  lien  of  judgment  need  not  be 
served  on  the  defendant's  trustee  in  insolvency.''" 

710  Act  16  June,  1836,  §22,  P.  L.  735,  2  Purd.  §58,  p.  1914. 

711  Act  16  June,  1836,  §§23-30,  2  Purd.  §§59-66,  p.  1914. 

712  Merrill  v.  Tamany,  3  Pa.  433. 

713  Hewit  V.  Mantell,  2  Wils.  372. 

714  Cottrell  V.  Mann,  i  W.  N.  C.  157. 

715  Gunther  v.  Greenfield,  8  Abb.  Pr.  (N.  S.)  191. 

716  Featherman  v.  Beamish,  2  C.  P.  Rep.  155. 

717  Ibid. 

718  Ephrata  Nat.  Bank  v.  Sheaffer,  18  Lane.  L.  Rev.  385. 

719  Wrigney  v.  Whitaker,  2  W.  N.  C.  420.    See  also  Commonwealth 
V.  Lelar,  13  Pa.  22, 
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f.    Creditors. 

A  creditor  who  has  recorded  a  judgment  against  the  executors 
is  entitled  to  a  sci.  fa.  against  the  heirs  and  devisees  without  re- 
gard to  the  amount  of  the  personal  estate.''^"  A  judgment  entered 
by  confession  on  a  warrant  of  attorney  may  be  revived  by  sci.  fa. 
though  the  plaintiff  may  have  had  the  right  to  revive  a  sci.  fa.  in 
the  first  instance.'^^ 

A  sci.  fa.  to  revive  a  judgment  more  than  five  years  old  against 
one  in  the  military  service  will  be  quashed.''^^  The  advantage  of 
this  protection  should  be  obtained  by  an  application  to  extend  the 
pleadings  or  postpone  the  trial.^''^ 

201.    Executors,  widow,  heirs,  devisees,  etc. 

A  sci.  fa.  to  revive  may  be  issued  against  executors  even  if  no 
letters  have  been  issued  to  them  -p*  though  the  better  practice  has 
been  declared  to  be  to  obtain  the  judgment  of  revival  first  against 
the  executors  and  afterward  to  bring  in  the  heirs  and  devisees.''^^ 
An  administrator  issued  a  sci.  fa.  to  revive,  to  which  the  defendant 
pleaded  payment.  After  the  entry  of  judgment  he  could  not  take 
advantage  of  a  failure  to  suggest  of  record  the  plaintiff's  death.'^' 
Revival  of  judgment  after  the  defendant's  death  may  be  made  by 
amicable  sci.  fa.  without  joining  the  heirs  as  parties  defendant; 
the  writ  is  sufficient  if  issued  against  the  personal  representa- 
tive alone.'^'  And  the  omission  of  the  administrator  of  a  de- 
fendant in  a  sci.  fa.  to  revive  a  judgment  against  him  is  not  fatal 
where  he,  as  heir  was  made  a  defendant,  had  full  notice,  and 
made  no  objection,  and  the  parties  to  the  judgment,  its  date,  num- 
ber and  term  were  fully  set  out  in  the  writ.''^'  Again,  where  a 
judgment  debtor  authorizes  his  executors  to  sell  and  convey  his 
real  estate,  the  purchasers  become  terre-tenants  and  the  judg- 
ment may  be  revived  against  them  without  making  the  widow 

720  Colwell  V.  Rockwell,  100  Pa.  136. 

721  Ramsey  v.  Ramsey,  15  Super.  Ct.  214. 

722  Meyer  v.  McNulty,  22  C.  C.  153.  But  see  Jeffries  v.  Shearer,  5 
Phila.  330. 

723  Semple  v.  Elsasser,  6  Phila.  13. 

724  Hauch  V.  Gundaker,  21  C.  C.  12 ;  Marcy  v.  Haggerty,  28  C.  C.  335. 

725  Ibid.    See  Hall's  Appeal,  i  Penny.  223. 

726  Finney  v.  Huston,  7  W.  N.  C.  44. 

727  Bowman  v.  Hoke,  30  Super.  Ct.  633. 

728  Messmore  v,  Williamson,  i8g  Pa.  73. 
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and  heirs  parties.''^®  If  one  of  two  joint  defendants  died  after 
judgment,  a  sci.  fa.  cannot  issue  against  his  personal  representa- 
tives without  joining  the  survivor,  the  writ  must  conform  to  the 
original  judgment.""  If  a  testator  devises  his  realty  to  his  chil- 
dren as  devisees,  they  should  be  made  parties  defendant  as  such, 
and  not  as  heirs,  where  they  took  nothing  by  inheritance  in  an 
action  of  sci.  fa.  to  revive  a  judgment  against  a  testator."^ 

202.  Judgment. 

The  judgment  on  a  scire  facias  to  substitute  parties,  is  merely 
interlocutory,  and  therefore  not  ground  of  error.  If  the  parties 
have  been  erroneously  substituted,  their  remedy  is,  by  writ  of 
error  to  the  final  judgment,  if  they  can  show  that  they  have  re- 
ceived injury. '^^^  As  an  administratrix  cannot,  on  a  scire  facias 
upon  a  judgment,  confessed  by  her  intestate,  contest  its  validity 
between  the  parties,  the  judgment  does  not  operate  as  an  estoppel 
against  her,  if  lands  to  which  she  has  an  independent  title  be  sold 
under  it,  to  a  purchaser  with  notice  of  a  fraud."*  If  an  adminis- 
trator do  not  appear  to  a  scire  facias  to  make  him  a  party  to  a 
judgment,  obtained  against  his  intestate,  judgment  may  be  entered 
by  default,  and  execution  awarded."* 

XIII.    Scire  Facias  to  Charge  a  Decedent's  Lands. 

203.  Lien  of  a  decedent's  debts, (vv) 

If  a  judgment  have  been  obtained  against  a  decedent,  in  his 
lifetime,  it  is  a  lien  upon  the  lands  held  by  him  at  the  date  of  its 
entry  and  even  if  the  lien  thereof  expire  before  his  death,  upon 
the  happening  of  that  event,  the  debt  becomes  a  lien  upon  all  his 
real  estate,  without  suit  against  the  heirs  or  personal  representa- 
tives, and  that,  without  limitation  as  to  time,  until  the  presump- 
tion of  payment  arises;  the  debt  being  already  in  judgment,  a 
suit  is  unnecessary  for  its  liquidation,  and  the  statute  which  limits 
the  lien  of  a  decedent's  debts  to  five  years  as  against  purchasers, 
mortgagees  and  other  judgment  creditors,  not  embracing  the 

vv  5  Vale  13895- 

729  Hall's  Appeal,  i  Penny.  223. 

730  Millard  v.  Greeves,   10  W.  N.  C.  222. 

731  Ahl's  Estate,  6  Dist.  393. 

732  Bossier  v.  Johns,  2  P.  &  W.  33i-    See  Hatch  v.  Eustis,  i  Gall.  160. 

733  Mitchell  v.  Kintzer,  5  Pa.  216. 

734  Wallace  v.  Holmes,  40  Pa.  427. 
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heirs  or  devisees  of  the  judgment  debtor."^  But  the  act  of  1834 
provided/^"  that  no  debts  of  a  decedent,  unless  secured  by  mort- 
gage or  judgment,  should  remain  a  lien  on  his  real  estate  longer 
than  five  years,^^'  after  his  decease,  unless  an  action  for  the  re- 
covery thereof  be  commenced  and  duly  prosecuted  against  his 
heirs,  executors  or  administrators,  within  that  period;  or  a  copy 
of  the  instrument  or  written  statement  of  the  demand  be  filed  in 
the  office  of  the  prothonptary,  and  then  to  be  a  lien  only  for  five 
years  after  the  claim  becomes  due.  And  the  statute  further  pro- 
cided,^^^  that  in  all  actions  against  the  personal  representatives, 
where  the  plaintiff  intends  to  charge  the  lands  with  the  payment 
of  his  debt,  the  widow  and  heirs  or  devisees,  and  the  guardians  of 
such  as  are  minors,  should  be  made  parties  thereto,  otherwise,  the 
judgment  shall  not  be  levied  out  of  the  real  estate  of  such  of 
them  as  shall  not  have  been  served  with  notice  of  the  writ.  The 
law  and  practice  under  the  statute  is  the  subject  of  our  present 
consideration. 

204.    Act  of  1834. 

The  act  of  1834  was  one  of  limitation;'^"  prior  to  the  act  of 
1797,  the  debts  of  a  decedent  remained  a  lien  upra  his  lands  for 

735  Baxter  v.  Allen,  ^^  Pa.  468.  Where,  however,  the  lien  of  a  judg- 
ment is  limited  to  certain  real  estate,  a  revival  of  it,  after  the  death  of 
the  defendant,  by  scire  facias  to  the  personal  representatives  only,  has 
been  decided  to  continue  the  lien  only  as  to  the  property  originally  bound; 
but  not  to  extend  the  same  to  the  decedent's  other  real  estate;  to  have 
that  effect,  the  widovir  and  heirs  must  be  made  parties.  McMurray  v.  Hop- 
per, 43  Pa.  468.  So,  in  reference  to  after-acquired  lands,  it  is  regarded 
merely  as  a  debt ;  and  to  charge  them,  it  must  be  revived  against  the  heirs, 
within  five  years  after  the  death  of  the  judgment  debtor.  Moorehead  v. 
McKinney,  9  Pa.  265.  How  far  these  cases  conflict  with  Baxter  v.  Allen, 
is  worthy  of  consideration. 

736  Act  24  February,  1834,  §24,  P.  L.  78. 

737  Under  the  Act  of  1797,  the  limitation  was  seven  years. 

738  Act  of  1834,  §34.  The  creditors  of  a  decedent  who  had  not  revived 
by  scire  facias  the  lien  of  their  debts  within  five  years  after  the  decedent's 
death  could  not  participate  in  a  fund  raised  by  the  sale  of  a  decedent's  real 
estate  eleven  years  after  his  death  under  the  Act  of  1834.  Mortgages  on 
other  lands  of  the  decedent  and  a  covenant  in  the  nature  of  a  guaranty, 
not  filed  in  the  prothonotary's  office  under  this  act,  or  on  which  no  scire 
facias  had  been  issued  for  five  years,  were  included  in  the  rule.  Cake's 
Estate,  IS7  Pa.  547- 

739  Kcrper  v,  Hoch,  i  W.  14. 
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an  indefinite  period  of  time;'^*"  and  this  as  a  necessary  conse- 
quence of  the  statutes  which  make  the  real  estate  a  fund  for  the 
payment  of  debts/*^  The  statutory  limitation  runs  from  the  time 
of  the  decedent's  death,  and  not  from  the  grant  of  letters  of  ad- 
ministration ;'*^  and  at  the  expiration  of  that  period,  they  cease 
to  be  a  lien  upon  the  real  estate,  whether  in  the  possession  of  the 
heirs  or  devisees,  or  of  a  purchaser.'*^  The  lien  was  subject  to 
the  same  limitation  in  the  lands  of  an  administrator,  who  has  paid 
the  debt  out  of  his  own  funds,  as  in  the  hands  of  the  original 
creditor;'**  but  the  limitation  did  not  extend  to  the  expenses  of 
the  administration  (including  the  compensation  decreed  to  the 
executor)  ;  they  are  not  properly  the  debts  of  the  decedent.'*"* 

Under  this  statute  in  order  to  continue  the  lien  of  a  decedent's 
debt,  a  suit  for  the  recovery  thereof  must  be  brought  against  the 
personal  representatives,  within  the  period  of  five  years  after  his 
decease ;  but  if  suit  be  commenced  immediately  before  the  expira- 
tion of  that  period,  the  lien  was  continued  for  another  period  of 
five  years.'*°  A  judgment  against  the  personal  representatives 
continued  the  lien  for  the  full  period  of  ten  years  from  the  death 
of  the  decedent,  without  regard  to  the  time  when  it  was  ob- 

740  Trevor  v.  EUenberger,  2  P.  &  W.  95. 

741  Penn  v.  Hamilton,  2  W.  S8.  Lands  were  first  made  assets  for  the 
payment  of  debts  by  the  laws  agreed  upon  in  England,  S  May,  1682,  c.  14 ; 
see  I  Sm.  I,.  9.  "The  founder  having  brought  into  Pennsylvania  the  prin- 
ciple that  lands  should  be  liable  for  debts,  a  consequence  was,  that  the 
debts  of  a  decedent  became  an  indefinite  lien  upon  his  lands ;"  Woodward, 
J.,  McMurray  v.  Hooper,  43  Pa.  472. 

742  Demmy's  Appeal,  43  Pa.  155. 

743  Kerper  v.  Hoch,  i  W.  9;  Penn  v.  Hamilton,  2  W.  53;  Quigley  v. 
Beatty,  4  W.  13 ;  Comonwealth  v.  Pool,  6  W.  32 ;  Klinker's  Appeal,  i  Wh. 
57;  Seitzinger  v.  Fisher,  i  W.  &  S.  293;  Bailey  v.  Bowman,  6  W.  118; 
Wallace's  Appeal,  5  Pa.  103;  Loomis'  Appeal,  29  Pa.  237;  Kessler's  Ap- 
peal, 32  Pa.  390.  The  debts  cease  to  be  a  lien,  after  five  years,  though  the 
decedent,  in  his  lifetime,  have  conveyed  the  land  in  fraud  of  creditors. 
Shorman  v.  Farmers'  Bank,  S  W.  &  S.  373- 

744  McCurdy's  Appeal,  5  W.  &  S.  397;  Loomis'  Appeal,  29  Pa.  237. 

745  Cobaugh's  Appeal,  24  Pa.  143. 

746  Trevor  v.  EUenberger,  2  P.  &  W.  94 ;  Penn  v.  Hamilton,  2  W.  53 ; 
Duncan  v.  Clark,  7  W.  217 ;  Steel  v.  Henry,  9  W.  523 ;  Foster's  Appeal,  82 
Pa.  405.  A  writ  of  sci.  fa.  to  revive  a  judgment  against  a  decedent  may 
properly  be  issued  within  the  year  following  the  testator's  death.  Hoke  v. 
Wentz,  13  York  loi. 
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tained;^*'  but  unless  duly  prosecuted  to  judgment  within  that 
period,  the  land  was  discharged  from  the  lien  in  the  hands  of  the 
heirsJ*^  The  lien  might  also  be  continued,  under  the  statute  if 
the  claim  be  not  payable  within  five  years,  by  filing  a  copy  of  the 
instrument,  or  a  written  statement  of  the  demand,  in  the  office  of 
the  prothonotary ;  if  this  were  not  done,  the  lien  expired  at  the 
end  of  five  years,  though  the  debt  were  due  to  the  administrator 
himself.''*'  And  the  statute  embraced  a  contingent  liability,  such 
as  that  of  a  surety  in  an  administration  bond;  on  the  death  of 
such  surety,  in  order  to  preserve  the  lien  against  his  real  estate, 
for  a  longer  period  than  five  years,  a  copy  of  the  bond,  or  writ- 
ten statement  of  the  prospective  demand,  must  be  filed  in  the  pro- 
thonotary's  office,  as  required  by  the  act  of  1834.''^"'  A  recovery 
in  a  justice's  court  would  not  continue  the  lien,  unless  a  tran- 
script of  the  judgment  were  filed  within  five  years  ;^°^  so,  the 
presentation  of  a  claim  to  an  auditor,  appointed  to  distribute  the 
proceeds  of  a  sale  for  the  payment  of  debts,  and  receiving  a  divi- 
dend thereon,  would  not  continue  the  lien,  as  to  the  remaining 
lands.'"'^  The  presentation  and  proof  of  a  claim  before  an  auditor,^ 
was  not  the  commencement  of  an  action,  within  the  meaning  of 
the  statute,  and  would  not  continue  the  lien  of  the  debt  against  the 
real  estate,  notwithstanding  an  order  of  sale  were  made  within 
the  five  years,  if  the  actual  sale  did  not  take  place,  tmtil  after  the 
lapse  of  that  period,  in  consequence  of  successive  appeals  by  the 
devisee.''"'  Likewise,  if  the  lien  had  not  been  kept  alive,  the  court 
would  not  direct  the  sale  of  real  estate  for  the  payment  of  the 
debt,  for  the  lien  no  longer  existed.'^* 

A  petition  by  a  ward  filed  in  1894  for  the  appointment  of  an 
auditor  to  state  an  account  against  her  guardian  who  died  in  1891, 
resulting  in  an  adjudication  against  the  guardian's  estate  and  a 

747  Schwartz's  Estate,  14  Pa.  42;  Kittera's  Estate,  17  Pa.  416;  Sanders 
V.  Wagonseller,  19  Pa.  248. 

748  Maus  V.  Hummel,  11  Pa.  288. 

749  Clauser's  Estate,  i  W.  &  S.  208. 

750  Commonwealth  v.  Severn,  3  W.  N.  C.  303;  Commonwealth  v. 
Clark,  2  Luz.  L.  Obs.  379;  Commonwealth  v.  Cooper,  192  Pa.  424. 

751  'Wilkinson's  Estate,  7  Luz.  L.  R.  12. 

752  Bindley's  Appeal,  69  Pa.  295.  A  promise  by  the  executor  is  in- 
effectual to  continue  the  lien.    Shoop's  Estate,  I  Leg.  Gaz.  71. 

753  Craig's  Appeal,  S  W.  N.  C.  243. 

754  Meskill's  Estate,  8  Dist.  52  (1898). 
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sale  of  real  estate  by  an  order  of  the  orphans'  court  in  1900  for 
the  payment  of  the  guardian's  indebtedness,  was  not  an  action 
within  the  meaning  of  the  act  of  1834.'"^ 

205.    Acts  of  1893,  189s,  1901   1909. 

In  1893^^"  the  legislative  tinker  reduced  the  lien  to  the  period 
of  two  years,  but  not  satisfied  with  his  work,  in  1895^^^  the  fol- 
lowing act  was  passed :  "All  judgments  which  at  the  time  of  the 
death  of  a  decedent  shall  be  a  lien  on  his  real  estate  shall  continue 
to  bind  such  real  estate  during  the  term  of  five  years  from  his 
death  although  such  judgment  be  not  revived  by  scire  facias  or 
otherwise  after  his  death;  and  such  judgment  shall,  during  such 
term,  rank  according  to  their  priority  at  the  time  of  such  death, 
and  after  the  expiration  of  such  term  such  judgments  shall  not 
continue  a  lien  on  the  real  estate  of  such  decedent  as  against  a, 
bona  fide  purchaser,  mortgagee  or  other  judgment  creditor  of 
such  decedent,  or  of  his  heirs  or  devisees  unless  revived  by  scire 
facias  or  otherwise  according  to  the  laws  regulating  the  revival 
of  such  judgments."  Six  years  afterward  in  1901^"^  another  act 
was  passed  providing  that  "no  debts  of  a  decedent,  except  they 
be  secured  by  mortgage  or  by  judgment  entered  or  revived  by 
scire  facias  within  five  years  prior  to  the  death  of  such  decedent, 
shall  remain  a  lien  on  the  real  estate  of  such  decedent  longer 
than  two  years  after  the  decease  of  such  debtor  unless  an  action 
for  the  recovery  thereof  be  commenced,  and  be  indexed  in  the 
judgment  index  as  other  liens  are  indexed  against  such  dece- 
dent, his  heirs,  executors  or  administrators,  within  the  period  of 
two  years  after  his  decease,  and  duly  prosecuted  to  judgment,  or 
a  copy  or  particular,  written  statement  of  any  bond,  covenant, 
debt  or  demand,  where  the  same  is  not  payable  within  the  said 
period  of  two  years,  be  filed,  within  the  period  of  two  years  after 
his  decease,  in  the  office  of  the  prothonotary  of  the  county  where 
the  real  estate  to  be  charged  is  situate,  and  be  indexed  in  the  judg- 
ment index  as  other  liens  are  indexed,  and  then  to  be  a  lien  only 
for  the  period  of  five  years  after  said  bond,  covenant,  debt  or  de- 
mand is  so  filed  and  indexed,  unless  the  same  be  revived  by  writ 

755  Smith  v.   Ribbett,  233   Pa.   300;   Bindle/s  Appeal,   69   Pa.  295; 
Craig's  Appeal,  S  W.  N.  C.  243;  Bartley's  Estate,  7  Dist.  36. 
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757  June  18,  §1,  P.  L.  197.  i  Purd.  §120,  p.  1108. 
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of  scire  facias  against  the  decedent,  his  heirs,  executors  or  ad- 
ministrators, and  the  devisee,  ahenee  or  owner  of  the  land  sought 
to  be  charged,  the  same  as  is  now  provided  in  case  of  judgment 
liens." 

"Provided,  that  in  no  case  shall  the  lien  continue  for  a  period 
longer  than  two  years  after  said  bond,  covenant,  debt,  or  de- 
mand becomes  due.  And  it  shall  be  the  duty  of  the  prothono- 
tary  of  said  county,  when  a  statement  or  action  as  aforesaid  is 
filed  in  his  office,  upon  praecipe  of  plaintiff  or  his  attorney  to  in- 
dex the  same  in  the  judgment  index,  as  other  liens  are  indexed." 

Under  this  act  it  is  unnecessary  to  join  the  heirs  of  a  decedent 
in  an  action  to  continue  the  lien  of  a  debt  against  his  real  estate, 
and  their  names  need  not  be  entered  on  the  judgment  index."" 

In  1909^*°  the  legislature  tinker  made  another  attempt  to  im- 
prove the  law  by  providing  that  no  debts  of  a  decedent,  including 
the  cost  of  settlement  of  the  estate,  shall  remain  a  lien  on  the 
real  estate  of  a  decedent  longer  than  two  years  after  his  decease 
unless  within  that  period  an  action  for  their  recovery  shall  be 
brought  against  the  executor  or  administrator,  which  shall  be 
indexed  within  that  period,  against  the  decedent  and  his  executor 
or  administrator  in  the  judgment  index  in  the  county  where  the 
action  is  brought,  and  also  in  the  county  where  the  real  estate 
sought  to  be  charged  is  situate,  and  be  duly  prosecuted  to  judg- 
ment. The  act  also  provided  that  "a  copy  or  particular  written 
statement  of  any  bond,  covenant,  debt,  or  demand,  where  the 
same  is  not  payable  within  the  said  period  of  two  years,  be  filed, 
within  said  period  after  his  decease,  in  the  office  of  the  prothono- 
tary  of  the  county  where  the  real  estate  to  be  charged  is  situate, 
and  be  indexed  in  the  judgment  index  in  said  county  against  the 
decedent  and  the  executor  or  the  administrator ;  and  then  to  be  a 
lien  only  for  the  period  of  five  years  after  said  bond,  covenant, 
debt,  or  demand  is  so  filed  and  indexed,  unless  the  same  to  re- 
vived by  writ  of  scire  facias  against  the  decedent,  his  heirs,  exec- 
utors or  administrators,  and  the  devisee,  alienee,  or  owner  of 
the  land  sought  to  be  charged,  in  the  manner  now  provided  in  the 
case  of  the  revival  of  judgments,  provided,  that  in  no  case  shall 
the  lien  continue  for  a  period  longer  than  two  years  after  the 
said  bond,  covenant,  debt,  or  demand  becomes  due." 

759  Weber's  Estate,  16  Dist.  974;  Colwell  v.  Rockwell,  100  Pa.  133. 

760  Act  May  3,  P.  L.  386,  S  Pnrd.  §10,  p.  5389. 
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The  act  of  1893^®^  also  provided  that  it  shall  be  lawful  for 
any  executor,  administrator,  trustee,  or  party  interested  in  the 
real  estate  of  a  decedent,  to  present  his  petition  to  any  court 
having  jurisdiction  of  its  settlement,  setting  forth  all  the  particu- 
lars and  that  there  are  just  and  reasonable  grounds  for  believing 
that  the  decedent  left  no  debts  not  of  record,  and  that  it  is  de- 
sirable to  have  his  real  estate  relieved  from  any  lien  now  given 
by  law  for  such  debts;  and  for  the  court  to  hear  and  determine 
the  same,  and  if  fully  satisfied  as  to  the  truth  and  justice  of  the 
matters  alleged  in  the  petition,  to  decree  and  direct  that  the  real 
estate  of  the  decedent  shall  be  held  and  enjoyed  free  and  clear 
of  any  lien  or  debts  not  of  record. 

306.    Lien  of  judgment  continues  indefinitely  against  heirs  and  de- 
visees. 

It  may  be  remarked  that  the  lien  of  the  judgment  obtained  dur- 
ing the  life  of  the  decedent  continues  indefinitely  as  against  his 
heirs  and  devisees,  although  its  priority  may  be  lost  as  to  other 
judgments  against  the  decedent  by  the  lapse  of  more  than  five 
years  between  two  revivals,  or  as  to  mortgagees  or  judgment 
creditors  of  devisees  by  the  failure  at  a  revival  to  give  notice  to 
them  as  provided  in  the  act  of  1895.'"'  Nor  will  the  mere  as- 
signment of  the  interest  of  devisees  as  security  for  judgments 
confessed  by  them  end  the  lien  of  the  judgment  against  the  dece- 
dent, thereby  depriving  the  orphans'  court  of  jurisdiction  to  sell 
the  land  for  the  payment  of  the  decedent's  debts.''*^ 

207.    Lien  of  record  and  nonrecord  debts. 

It  may  also  be  remarked  that  the  law  recognizes  two  kinds 
of  debts  for  which  a  lien  may  exist  on  the  decedent's  estate, 
record  debts,  such  as  mortgages,  judgments  and  the  like  and  non- 
record  debts.  And  a  judgment  obtained  against  a  decedent  more 
than  five  years  before  his  death,  and  not  revived,  continues  a  lien 
for  five  years  from  his  death.'*'^ 

761    Act  June  8,  P.  L.  392.  3  Purd.  §§116-118,  p.  1108. 
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If  a  judgment  is  entered  on  a  warrant  of  attorney  containing 
a  waiver  of  inquisition  and  a  year  afterward  the  defendant  dies, 
and  subsequently  an  exemplification  of  the  judgment  containing 
no  suggestion  of  the  defendant's  death  is  entered  in  another 
county,  where  the  defendant  owned  land,  and  thereafter  the  judg- 
ment is  revived  by  scire  facias  with  constructive  notice  to  the  de- 
fendant's heirs,  but  without  substitution  of  his  personal  repre- 
sentatives, the  proceedings  though  irregular  are  not  void.  The 
defendant's  heirs  cannot  therefore  long  after  the  defendant's 
death  and  the  sale  of  the  land  by  the  sheriff  under  the  judgment, 
maintain  an  action  of  ejectment  against  the  sheriff's  vendees  for 
the  land  in  question.  As  the  judgment  bound  the  land,  the 
heirs  at  law  were  the  only  parties  in  interest  at  the  time  of 
the  revival  to  be  affected  with  notice,  consequently  there  was  no 
purpose  to  serve  by  raising  up  personal  representatives  of  the  de- 
fendant with  no  duty  to  perform,  and  no  creditors  to  protect, 
simply  to  be  affected  with  notice  in  order  to  give  validity  to  the 
judgment  of  revival.'^^* 

2og.    What  indebtedness  the  lien  covers. 

The  lien  covers  only  indebtedness  of  the  decedent  existing  at 
the  time  of  his  death.  Thus  in  construing  the  act  of  1834  the 
court  said :  "It  must  be  an  existing  debt  at  the  time  of  decedent's 
death,  claims  for  services  thereafter  rendered  and  expenses  in- 
curred in  the  settlement  of  his  estate  are  not  debts  within  the 
meaning  of  the  act.""*  Likewise  in  Reynold's  Estate,^^'  Justice 
Fell  in  considering  a  decree  to  sell  the  real  estate  of  a  decedent 
to  pay  the  expenses  of  the  administration  of  his  estate,  remarked 
that  they  were  not  "debts  of  the  decedent,  and  the  law  limiting 
the  lien  of  his  debts  does  not  apply  to  them,  and  a  sale  for  their 
payment  may  be  decreed  after  the  expiration  of  the  lien  of  the 
debts  of  a  decedent."""  Likewise  if  a  plaintiff  in  an  action  of 
trespass  dies  pending  the  action  and  her  administrator  is  substi- 
tuted as  plaintiff  and  judgment  goes  against  her  and  her  costs 
are  taxed  and  confirmed  by  the  court  as  part  of  the  expenses  of 
administering  the  estate  they  are  not  within  the  terms  of  the  act 
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of  1901  limiting  the  lien  of  the  decedent's  debts  on  real  estate  to 
two  years  after  the  decedent's  deathJ" 

What  is  a  debt  of  record  ?  It  includes  a  recorded  money  bond 
conditioned  for  quarterly  payments  to  the  obligee  providing  that 
it  should  be  a  lien  on  specified  land  of  the  obligor,  who  for  many 
years  and  until  his  death  paid  the  instalments.'"  On  the  other 
hand  a  fund  raised  by  a  sale  in  partition  is  regarded  as  real 
estate/'^  and  if  one  of  the  two  owners  dies  more  than  two  years 
before  distribution  though  within  two  years  of  the  sale,  his  non- 
record  creditors  who  have  not  extended  their  liens  by  beginning 
suit  as  prescribed  by  the  act  of  1893,  have  no  claim  on  the 
fund."* 

The  lien  of  a  nonrecord  debt  expires  at  the  end  of  two  years 
from  the  death  of  the  decedent  unless  suit  be  brought  within  that 
time  and  the  action  be  duly  indexed  in  the  judgment  index."' 
But  if  there  be  a  recovery  before  a  magistrate  within  two  years 
which  is  affirmed  by  the  common  pleas  after  the  expiration  of 
that  period  the  lien  will  not  be  extended  if  it  has  not  been  entered 
in  the  judgment  index."^ 

A  husband  gave  his  wife  a  promissory  note  payable  at  his 
death,  and  after  her  death  conveyed  all  of  his  real  estate  to  his 
son  in  consideration  of  his  life  support.  The  wife's  executor 
could  not,  after  her  husband's  death,  maintain  a  bill  in  equity  for 
a  decree  that  the  property  conveyed  to  the  son  should  be  liable 
for  the  note,  since  the  lien  of  the  debt  had  not  been  continued 
as  required  by  the  act  of  1901,  and  such  a  decree,  if  entered, 
would  be  more  than  two  years  after  the  decedent's  death.'" 

A  judgment  obtained  on  an  action  against  an  executrix  begun 
more  than  five  years  after  the  decedent's  death  is  not  a  lien  on 
his  real  estate,  and  is  therefore  not  entitled  to  participate  in  the 
distribution  of  a  fund  arising  from  the  sale  of  such  real  estate."' 

The  failure  of  a  judgment  creditor  to  revive  and  continue  the 
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lien  of  a  judgment  against  the  real  estate  of  a  principal  debtor 
does  not  release  the  surety  who  died  within  five  years  after  the 
last  survival/'' 

210.    Scire  facias  against  the  heirs. 

A  creditor  cannot  take  the  real  estate  in  execution,  on  a  judg- 
ment obtained  against  the  executor,  though  the  five  years  have 
not  elapsed;  and  this,  notwithstanding  the  estate  has  been  de- 
vised subject  to  the  payment  of  debts;  the  devisee  must  have  a 
day  in  court  to  contest  the  claim  ;'^''  nor  can  the  real  estate  be 
taken  in  execution  on  a  judgment  against  the  administrator, 
though  the  only  heir ;  there  must  be  a  judgment  against  the  heir 
as  such.''*^  The  heirs  and  executors  cannot  be  joined,  in  an 
original  action  upon  the  contract  of  the  decedent.'**  this  would 
require  anomalous  pleadings  to  adapt  it  to  the  purpose,  which 
could  not  be  accomplished,  without  distorting  the  whole  frame  of 
the  proceeding;  it  is  hard  to  imagine,  how  such  an  action  could 
be  carried  through  at  all ;  the  proper  course  is,  first  to  obtain  judg- 
ment against  the  personal  representatives,  and  then  to  take  a 
scire  facias  against  the  heirs.'**  And  on  such  writ,  the  heir  or 
devisee  may  make  defense  to  the  claim  upon  original  grounds  ;'** 
he  is  not  required  to  file  an  affidavit  of  defense.'*^  If  suit  be 
brought  against  the  personal  representatives,  within  five  years 
after  the  death  of  the  decedent,  a  scire  facias  to  bring  in  the  heirs 
may  be  issued  at  any  time  within  five  years  from  the  rendition  of 
the  judgment  against  the  executors  or  administrators."^     The 
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alienee  of  a  devisee,  if  in  possession,  must  be  made  a  party  to  the 
scire  facias ;  it  is  not  enough,  to  give  notice  to  the  devisee,  of  the 
suit  against  the  executor."^  The  heir  cannot  plead  riens  per 
descent,  for  the  judgment  does  not  bind  him  personally  ;^^*  neither 
can  he  set  up  want  of  title  in  the  decedent ;''»  but  he  may  show 
that  lands  have  been  sold,  by  order  of  the  orphans'  court,  suffi- 
cient to  pay  all  the  testator's  debts;  in  such  case,  the  creditor 
must  look  to  the  proceeds.''"''  And  if  recovery  against  the  heir  be 
for  a  smaller  amount  than  the  judgment  obtained  against  the  ad- 
ministrator, a  payment  out  of  the  personal  estate  of  such  smaller 
amount,  will  discharge  the  lands.''"^ 

211.    When  widow  and  heirs  need  not  be  made  parties. 

As  the  scire  facias  is  based  upon  the  judgment  previously  ob- 
tained against  the  personal  representatives,  it  must  make  them 
parties,  and  as  its  object  is  to  bring  in  the  terre-tenants,  these 
latter  must  also  be  included."^  The  nonjoinder  of  one  of  the 
heirs  can  only  be  taken  advantage  of  by  plea  in  abatement."^ 
The  fact  that  one  of  the  heirs,  who  was  an  infant,  had  been  per- 
sonally summoned,  cannot  be  objected  to  by  the  other  defend- 
ants f^*  if  the  heirs  are  minors,  the  court  may  appoint  a  guardian 
ad  litem  to  represent  them;''^°  or,  if  there  be  a  guardian  of  a 
minor  heir,  he  should  be  made  a  party."^  Where  the  judgment 
against  the  personal  representatives  was  obtained  by  the  husband 
of  one  of  the  heirs,  in  right  of  his  wife,  the  nonjoinder  of  the 
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tice to  follow  the  words  of  the  statute,  though  the  naming  of  a  person 
in  the  writ  as  an  intermediate  heir  through  whom  the  interests  of  the 
other  heirs  was  derived  is  not  a  fatal  objection.  Messmore  v.  Messmore, 
189  Pa.  73. 

793  Schwartz's  Estate,  14  Pa.  42. 

794  Ibid. 

795  Ibid.;  Simmond's  Estate,  19  Pa.  439. 

796  Schwartz's  Estate,  14  Pa.  42- 

797  Ibid. 


28oo         Common  Law  Practice  in  Pennsylvania. 

wife,  as  plaintifif  in  the  scire  facias,  should,  if  it  was  objection- 
able, be  pleaded  in  abatement.''"'  If  one  of  the  heirs  or  devisees 
be  a  married  woman,  her  husband  should  be  made  a  party. 

212.  Other  parties. 

The  widow  and  heirs  need  not  be  made  parties  by  scire  facias, 
where  they  claim  under  a  deed  of  trust,  adversely  to  the  credi- 
tor.''"^ Nor  where  the  decedent,  in  his  lifetime,  has  conveyed  the 
land  in  fraud  of  creditors;  in  such  case,  the  conveyance  is  valid 
as  against  the  heirs,  though  void  as  to  the  interest  intended  to 
be  defrauded;  the  heirs  can  have  no  interest  in  the  process  by 
which  the  creditors  seek  to  recover  the  land,  or  its  value,  from 
the  fraudulent  grantee,  and,  therefore,  they  are  not  necessary 
parties.""  So,  where,  by  the  will  of  the  testator,  there  is  an 
equitable  conversion  of  the  real  estate  into  personalty,  by  a  di- 
rection to  the  executors  to  sell  and  divide  the  proceeds,  the  widow 
and  devisees  need  not  be  made  parties  to  a  suit  against  the  execu- 
tors, to  recover  a  debt  of  the  testator.*"" 

213.  Of  the  writ. 

The  following  is  the  form  of  writ  in  general  use,  to  warn  the 
heirs  of  the  plaintiff's  intention  to  look  to  the  real  estate  for  sat- 
isfaction of  his  claim : 

County,  ss.     The  Commonwealth  of  Pennsylvania,  to 

the  sheriff  of  — t county,  greeting : 

Whereas,  A.  B.,  lately  in  our court,  to  wit,  in 

terms,  recovered  judgment  against  C.  D.,  executor  (or  adminis- 
trator, &c.,  as  the  case  may  be)  of  E.  F.,  deceased  for  the  sum 

of  ,  together  with  — ' costs,  as  by  the  record  and 

process  therein  manifestly  appear:  And  whereas,  we  have  re- 
ceived information,  that,  although  judgment  as  aforesaid  be  ren- 
dered, yet  execution  of  the  same  still  remains  to  be  made :  And 
whereas,  the  aforesaid  E.  F.  died  seised  of  certain  lands  and 
tenements  in  his  demesne  as  of  fee,  as  by  the  insinuation  of  the 
said  A.  B.  we  have  received:  And  because  we  are  willing  that 
those  things  which  in  our  said  court  are  rightly  done,  should  be 
demanded  by  a  due  execution,  &c. :  We  command  you,  that  you, 
by  good  and  lawful  men  in  your  bailiwick,  make  known  to  C.  D., 

798  Stephens  v.  Brown,  2  Miles  244, 

799  Smith  V.  Grim,  26  Pa.  95 ;  Drum  v.  Painter,  27  Pa.  148. 

800  Leiper  v.  Thomson,  60  Pa.  177. 
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executor  of  E.  F.,  deceased,  and  to  (here  follow  the  names  of  the 
heirs  or  devisees,  &c.),  that  they  be  and  appear  before  the  justices 

of  our  said court,  at  our  said  court  to  be  held  at , 

in  and  for  — ' ,  on  the ,  to  show,  if  anything  they  know 

or  have  to  say  [why  the  aforesaid  judgment  should  not  be  re- 
vived for  the  term  of  five  years,^°i  and]  why  the  said  judgment 
and  costs  of  the  lands  and  tenements  aforesaid  ought  not  to  be 
made,  and  to  the  said  A.  B.  rendered,  according  to  the  provisions 
of  the  act  of  assembly  in  such  case  made  and  provided,  and  ac- 
cording to  the  form  of  the  said  recovery,  if  to  him  it  shall  seem 
expedient;  and  further  to  hear  and  receive  what  our  said  court 
shall  consider  in  that  behalf ;  and  have  you  then  there  the  names 
of  those  by  whom  you  shall  so  make  it  known  to  them,  and  this 
writ. 

Witness  the  Honorable  ,  at ,  the day  of 

— ' in  the  year  of  our  Lord 

W.  B.  M.,  Prothontary. 
214.    Proceedings. 

On  the  scire  facias,  the  heirs  may  make  defense  to  the  original 
claim  upon  the  merits,  and  they  may  show  that  the  original  judg- 
ment was  confessed  by  one  executor,  without  the  knowledge  of 
his  coexecutor,  for  a  claim,  part  of  which  was  barred  by  the  stat- 
ute of  limitations.*"^  But  where  the  executor  is  also  sole  devisee, 
the  judgment  against  him  in  his  representative  capacity  is  con- 
clusive, and  he  is  estopped  from  setting  up  the  same  defense  a 
second  time,  on  the  trial  of  the  scire  facias;  and  in  such  case,  it 
is  no  defense,  that  there  was  sufficient  personalty  to  pay  the  judg- 
ment.*"^ In  other  cases,  though  the  judgment  against  the  execu- 
tors, &c.,  upon  which  the  scire  facias  is  founded,  is  not  conclusive 
upon  the  heirs,*"*  yet,  it  is  prima  facie  evidence  against  them,  and 
when  given  in  evidence,  the  burden  of  proof  is  upon  the  defend- 
ants in  the  scire  facias  to  show,  if  they  can,  that  the  judgment  has 
been  paid,  &c.,  or  that  it  is  not  a  lien  on  the  lands,  or  some  other 
ground  of  defense.*"^ 

801  This  clause  in  brackets  may  be  omitted,  if  it  be  not  intended  to 
continue  the  lien  upon  the  lands,  but  simply  to  have  execution  against 
them. 

802  Hall  v.  Boyd,  6  Pa.  267. 

803  Stewart  v.  Montgomery,  23  Pa.  410 ;  Corson  v.  Irwin,  i  Montg.  153, 

804  Steele  v.  Lineberger,  59  Pa.  308. 
80s    Blight  V.  Ewing,  26  Pa.  135. 
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215.  Judgment. 

The  judgment  on  the  scire  facias  may  be  entered  against  both 
the  executor  and  devisee.®"*  The  judgment  against  the  heirs  is 
the  sole  evidence  of  the  amount  to  v^rhich  the  creditor  is  entitled, 
as  against  the  real  estate.*"'  It  does  not  conclude  any  thing  as  to 
the  title  of  the  decedent  or  his  heir  to  the  land,  it  only  concludes 
the  party  as  to  the  existence  of  the  debt  against  the  real  estate  of 
his  ancestor,  whatever  that  may  be;  and  even  when  the  debt  of 
the  intestate  has  been  duly  established  as  against  the  heirs,  land 
lawfully  sold  and  conveyed  by  him  in  his  lifetime  is  not  to  be 
seized  in  satisfaction.®"*  After  judgment  against  the  heirs  or  de- 
visees, they  are  concluded  from  setting  up  any  matter  by  way  of 
defense,  which  might  have  been  taken  to  the  scire  facias.®"' 

On  the  trial  of  a  sci.  fa.  to  charge  land  in  the  possession  of  the 
heirs  of  a  decedent  with  a  debt  for  which  judgment  has  been  ob- 
tained against  the  administrator,  the  defendants  may  make  any 
defense  which  it  would  have  been  competent  for  them  to  have 
made  in  the  original  action  if  they  had  been  parties  thereto.®^" 
The  judgment,  while  conclusive  as  to  the  personal  estate,  as  to 
the  real  estate  is  prima  facie  only,  and  the  plantiff's  claim  is  open 
to  contest  on  original  grounds.®^^ 

XIV.    Scire  Facias  in  Other  Cases. 

216.  Quare  restitutionem  non. 

In  England,  after  judgment  in  error,  reversing  the  judgment 
of  the  court  below,  if  the  amount  of  the  damages  awarded  by  the 
former  judgment  have  been  previously  levied,  but  not  paid  over, 
the  plaintiff  in  error  must  sue  out  a  scire  facias  quare  restitu- 
tionem non,  suggesting  the  matter  of  fact,  namely,  the  sum  levied, 
&c.,  before  he  can  have  a  writ  of  restitution.®^^  If  execution  on 
the  former  judgment  have  been  actually  executed,  and  the  money 
paid  over,  the  writ  of  restitution  may  issue,  without  any  previous 
scire  facias.    But  in  our  practice,  although  it  would  be  a  per- 

806  Moore  v.  Skelton,  14  Pa.  361. 

807  Walthour  v.  Gossar,  32  Pa.  259. 

808  Shontz  V.  Brown,  27  Pa.  136. 

809  See  Schwartz's  Estate,  14  Pa.  46. 

810  Paul  V.  Grimm,  183  Pa.  330;  Sergent  v.  Ewing,  36  Pa.  156. 

811  Ibid. 

812  Arch.  Pr.  287;  2  Ibid.  85;  Tidd  1033. 


Op  the  Writ  of  Scire  Facias.  2803 

fectly  legal  and  proper  course,  if  adopted,  no  writ  of  restitution 
is  issued;  but,  in  lieu  of  it,  an  order  for  restitution  is  obtained; 
which,  being  disobeyed,  the  court  may  enforce  by  attachment; 
with  regard  to  a  scire  facias,  none  is  necessary,  or  ever  issued. 
The  writ  of  restitution,  however,  is  in  nature  of  an  execution, 
and  in  case  the  person  of  the  plaintiff  be  out  of  the  reach  of  an 
attachment,  or  it  be  expedient  to  proceed  against  his  person,  in 
case  of  disobedience  to  an  order,  it  would  be  advisable  to  issue 
this  writ,  for  the  purpose  of  levying  on  his  estate,  real  or  per- 
sonal, and  selling  it  to  make  the  amount  claimed.*" 

217.    To  revive  an  award. 

A  judgment  on  appeal  from  the  award  of  arbitrators  under  the 
compulsory  arbitration  act  entered  within  five  years  of  the  time 
of  the  award  continues  the  lien  for  five  years  and  has  priority 
over  judgments  entered  between  the  time  of  filing  the  award  and 
the  entry  of  final  judgment.*^*  In  such  a  case  after  the  expiration 
of  five  years  from  the  filing  of  the  award  it  need  not  be  re- 
vived by  scire  facias  in  order  to  give  the  final  judgment  priority 
of  lien  over  intermediate  judgments  nor  need  the  fact  be  noted 
in  the  judgment  docket  that  the  final  judgment  is  based  on  the 
award.*^' 

a  18.    Ad  computandum  et  rehabendum  terram. 

Where  land  has  been  extended,  and  delivered  to  the  plaintiff, 
under  a  liberari  facias  after  prima  facie  satisfaction  of  the  debt, 
the  defendant  may  have  a  writ  of  scire  facias  ad  computandum  et 
rehabendum  terram.*^*  The  object  of  this  writ  is,  to  compel  the 
plaintiff  to  account  for  the  profits,  which  is  an  equitable  inci- 
dent of  the  relation  maintained  by  the  parties  to  the  execution  f" 
and  if  the  debt  is  found  to  have  been  satisfied,  then  to  have  the 
land  restored.  The  creditor  is  not  concluded  by  the  extended 
value  of  the  land  as  found  by  the  inquest,  but  is  to  account  ac- 
cording to  the  actual  profits ;  nor  is  the  debtor  concluded  by  the 
inquest ;  but  the  inquest  is  prima  facie  evidence  against  the  party 

813  See  Chap.  27,  Part  XVIII,  Vol.  2,  p.  1208. 

814  Act  June  16,  1836,  P.  L.  719.  i  Purd-  §§io-37,  p.  345- 

815  Appeal  of  First  Nat.  Bank  of  Northumberland,  100  Pa.  418. 

816  Schofield  V.  Harbeson,  9  Phila.  38.    See  Chap.  29,  §244,  Vol.  2,  p. 

J723. 

817  McKelvy  v,  De  Wolfe,  20  Pa.  381. 
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contesting  it.^"  A  judgment  for  the  plaintiff  in  the  scire  facias, 
who  is  usually  the  defendant  in  the  execution,  entitles  him  to  a 
writ  of  restitution;  and  under  it,  the  sheriff  is  bound  to  deliver 
possession  of  the  premises  extended,  as  against  the  plaintiff  in 
the  liberari  facias,  and  all  persons  claiming  under  him.  So,  he 
may  restore  the  possession  as  against  a  mere  intruder;  but  he 
cannot  disturb  the  possession  of  one  occupying  the  premises  by 
independent  title.  If  the  sheriff  should  find  a  stranger  in  pos- 
session, claiming  title,  he  should  make  a  special  return  of  the 
facts;  and  under  these  circumstances,  only  legal  seisin  could  be 
delivered,  the  plaintiff  being  put  to  his  ejectment  to  recover  ac- 
tual possession.*^* 

aig.    To  repeal  a  patent. 

A  writ  of  scire  facias  lies  to  repeal  a  patent  obtained  by  fraud 
or  false  suggestion.'^"  In  1874,  such  a  writ  was  issued  out  of  the 
supreme  court,  to  repeal  a  patent  for  land  improvidently  granted ; 
application  was  first  made  to  the  governor,  by  petition,  setting 
forth  the  facts;  this  was  referred  to  the  attorney  general,  who 
reported  that  the  principal  party  in  interest  having  been  served 
with  a  petition,  and  on  answer  having  been  made  thereto,  he  was 
of  opinion,  that  it  was  a  proper  case  for  a  scire  facias  to  repeal 
the  patent;  which  was  accordingly  done,  on  the  fiat  of  the  gov- 
ernor. The  petition  set  forth  the  issuing  of  the  letters  patent, 
and  that  the  same  had  been  obtained  by  actual  fraud  and  false 
suggestion  of  the  facts,  whereby  the  officers  of  the  common- 
wealth were  deceived;  that  although  the  defendants  named  had 
abstained  from  asserting  their  title  by  action  at  law,  they  offered 
and  negotiated  sales  and  mortgages  thereunder,  and  thus  cast 
a  cloud  upon  the  title  of  the  petitioners,  and  interfered  with  its 
marketability.  The  writ  was  duly  issued,  served  on  one  of  the 
defendants,  and  returned  nihil  habet  as  to  the  others,  as  was  like- 
wise an  alias  subsequently  issued.  And  no  defense  having  been 
interposed,  the  court  adjudged  that  the  letters  patent  be  revoked, 
cancelled,  vacated,  disallowed,  annulled,  void  and  invalid,  and  be 
altogether  had  and  held  for  nothing;  and  that  the  said  letters 
patent  be  restored  into  the  land  office  of  the  commonwealth,  there 

818  Wall  V.  Lloyd,  i  S.  &  R.  320;  McKelvy  v.  De  Wolfe,  20  Pa.  381. 

819  Commonwealth  v.  Straub,  35  Pa.  144. 

820  Tidd  1093.    See  Mowry  v.  Whitney,  14  Wall.  439. 
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to  be  cancelled. ^''^  The  court  of  common  pleas,  subsequently,  on 
a  bill  filed  for  that  purpose,  granted  an  injunction  to  restrain  the 
chief  engineer  and  registrar  from  registering  any  derivative  title 
under  this  fraudulent  patent;  and  the  other  parties  from  assert- 
ing their  pretended  titles  under  the  same.*^^ 

220.    Costs. 

The  subject  of  costs  has  already  been  considered.^^^  It  may 
be  added  that  a  judgment  of  revival  on  two  nihils  is  not  conclusive 
as  to  the  amount  of  the  plaintiff's  costs,®^*  and  that  persons  named 
as  terre-tenants  in  a  sci.  fa.  to  revive  a  judgment  are  not  entitled 
to  costs  on  securing  judgment  in  their  favor  where  the  plain- 
tiff has  secured  judgment  against  the  defendant  and  other  terre- 
tenants  named.*^^ 

821  Commonwealth  v.  Boley,  i  W.  N.  C.  303.  This  is  said  to  be  the 
first  and  only  exercise  of  such  jurisdiction  in  this  country. 

822  Morris  v.  Boley,  i  W.  N.  C,  303  n. 

823  Chap.  28,  §6,  Vol.  2,  p.  1260. 

824  Koons  V.  Hoyt,  3  Luz.  L.  R.  238. 
82s    Maus  V.  Maus,  10  W.  87, 
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I.    Prisoners. 
I.  Actions  against  convicts. 

There  is  nothing  peculiar  in  the  practice  of  instituting  actions 
by  prisoners  of  any  class ;  but  actions  against  them  are  regulated 
by  statute.  The  Act  of  1718  provides,  that  persons  convicted  of 
crime,  and  committed  to  prison,  may  be  attached  by  their  goods 
and  chattels  to  answer  their  respective  creditors.^  And  the  Act 
of  1836  gave  a  writ  of  attachment,  in  such  cases,  in  the  form  pre- 
scribed in  cases  of  foreign  attachment,  which  may  be  dissolved  in 
the  same  manner  ;^  that  is,  by  giving  a  recognizance  in  double  the 
amount  in  controversy,  as  nearly  as  may  be  ascertained,  with  one 


I    Act  31  May,  1718,  §18,  i  Sm.  L.  117.  i  Purd.  §1,  p.  744. 
I    Act  13  June,  1836,  §78,  P.  L.  587,  i  Purd.  §2,  p.  744. 
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or  more  sufficient  sureties,  conditioned  for  the  payment  of  the 
debt  or  damages,  interest  and  costs  that  may  be  recovered;''  if 
such  security  be  entered,  the  action  proceeds  as  at  common  law.' 

2.  Execution. 

After  judgment  in  such  suit,  the  plaintiff  may  have  execution 
against  the  real  and  personal  estate  of  the  defendant,  as  in  other 
cases.*  It  is  provided  by  the  Act  of  i860,  that  in  no  case  of 
felony  shall  the  civil  remedy  of  the  party  injured  be  adjudged  to 
be  merged  in  the  felony,  or  in  any  manner  affected  thereby;  and 
notwithstanding  the  imprisonment  of  the  felon,  in  pursuance  of 
his  sentence,  the  plaintiff  may  have  execution  against  the  real 
and  personal  estate  of  such  convict,  upon  the  sentence  of  restitu- 
tion.^ A  conveyance  by  the  prisoner  to  elude  these  provisions 
of  the  statute,  would  be  void  at  common  law,  as  well  as  under 
the  statute  of  13  Eliz.,  made  in  affirmance  thereof.® 

3.  Defendants  in  arrest  on  civil  process. 

If  the  defendant  be  in  the  custody  of  the  sheriff,  in  conse- 
quence of  his  inability  to  give  bail  to  a  civil  action,  the  manner 
of  commencing  another  action  against  him  will  depend  upon  the 
nature  of  the  writ  to  be  adopted.  If  it  be  a  summons  which  is 
sued  out,  it  may  be  left,  as  in  other  cases,  with  the  sheriff,  who 
will  serve  it  on  the  defendant  at  the  prison.  If  it  be  a  capias 
that  is  adopted,  the  writ  is  to  be  marked  for  the  bail  required, 
and  left  at  the  sheriff's  office;  and  this,  whether  the  action  be  at 
the  suit  of  the  same  plaintiff  on  whose  account  the  defendant  was 
arrested,  but  for  a  different  cause  of  action,  or  at  the  suit  of  a 
different  plaintiff.  It  then  becomes  the  duty  of  the  sheriff  to 
inform  the  defendant  of  the  additional  writ  lodged  against  him, 
in  order  that  he  may  prepare  to  find  bail  to  meet  it,  or  to  call  on 
the  plaintiff  to  show  his  cause  of  action,  or  to  defend  the  suit. 
When  the  sheriff  has  performed  this  duty,  an  appearance  is  con- 
sidered to  have  been  effected,  and  the  plaintiff  has  a  right,  under 
the  statute  of  4  &  5  W.  &  M.,  c.  21,  in  force  in  this  state,  to  de- 
clare against  him.' 

2  Act  20  March,  1845,  §2,  P.  L<.  189. 

3  Albany  City  Insurance  Co.  v.  Whitney,  70  Pa.  248. 

4  Act  16  June,  1836,  §21,  P.  L.  76s,  i  Purd.  §3,  p.  744. 

5  Act  31  March,  i860,  §§71-2,  P.  L.  446,  i  Purd.  §85,  p.  1051. 

6  Reichart  v.  Castator,  S  Binn.  114. 

7  Rob.  Dig.  378. 
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4.  Mode  of  declaring. 

In  reference  to  declaring  against  such  defendant,  it  is  provided 
by  the  statute,  that  the  plaintiff  may,  before  the  end  of  the  next 
term,  declare  against  such  prisoner,  and  may  cause  a  copy  of  the 
declaration  to  be  delivered  to  him,  and  to  the  jailer  in  whose  cus- 
tody such  prisoner  shall  remain.  To  which  declaration  the  pris- 
oner shall  appear  and  plead;  and  if  he  shall  not  appear  and 
plead  to  the  same,  the  plaintiff  shall  have  judgment,  in  the  same 
manner  as  if  the  prisoner  had  appeared  and  refused  to  plead  to 
such  declaration.*  It  has  been  decided,  however,  under  this 
statute,  that  the  declaration  need  not  be  delivered  to  the  defend- 
ant, personally,  or  to  the  jailer,  unless  the  defendant  be  in  custody 
at  the  suit  of  the  same  plaintiff,  for  the  same  cause  of  action, 
where  the  process  is  a  nonbailable  one,"*  since  the  act  to  abolish 
imprisonment  for  debt,  this  ruling  applies  to  all  actions  ex  con- 
tractu, with  few  exceptions.^"  If  the  prisoner  appear  and  plead, 
the  action  proceeds  as  in  other  cases.  There  is  ho  rule  in  our 
courts  requiring  the  plaintiff,  after  obtaining  judgment  in  a  bail- 
able action,  to  charge  the  defendant  in  execution,  within  two 
terms,  according  to  the  English  practice;  nor  does  it  appear  to 
be  necessary,  as  a  defendant  in  arrest  on  mesne  process  may  have 
relief  under  the  insolvent  laws.^^ 

5.  Service. 

A  defendant  may  be  served  with  a  summons  while  in  prison 
without  an  order  of  court. ^'^  The  service  of  a  scire  facias  sur 
mortgage  on  a  prisoner  need  not  be  made  on  him  personally,  but 
may  be  made  by  leaving  a  true  and  attested  copy  at  his  place  of 
residence  with  an  adult  member  of  his  family  and  making  known 
the  contents  thereof.  The  statute  of  4  and  5  William  and  Mary, 
requiring  personal  service  of  declarations  on  prisoners,  does  not 

apply.^' 

II.    Assignees  and  Trustees,  (a) 

6.  Assignees  for  the  benefit  of  creditors. 

There  are  some  peculiarities  attending  the  prosecution  and  de- 

a    I  Vale  1629. 

8  Ibid. 

9  Robertson  v.  Douglas,  I  T.  R.  191. 

10  Act  12  July,  1842,  P.  L.  339,  i  Purd.  §78,  p.  253. 

11  Act  16  June,  1836,  P.  L.  73i,  2  Purd.  §38,  p.  1998. 

12  Boston  Bank  v.  Seitzinger,  2  W.  N.  C.  380. 

13  Smith  V.  Hooten,  3  Dist.  250. 
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fense  of  actions  against  assignees  in  trust  for  the  benefit  of  cred- 
itors, and  trustees  under  the  insolvent  and  bankrupt  laws,  which 
we  now  propose  to  consider.  As  we  have  seen,^*  assignees  for 
the  benefit  of  creditors,  for  a  cause  of  action  arising  in  favor  of 
their  assignor,  must  sue  in  the  name  of  the  latter,  for  their  use, 
having  first  given  bond  as  required  by  law ;"  and  they  may  prose- 
cute to  judgment  and  execution  all  actions  pending  at  the  time  of 
the  assignment;  but  they  may  sue  in  their  own  names  for  the 
price  of  goods  sold  by  them.^°  They  are  affected  by  any  existing 
trusts  and  equities  against  their  assignor ;"  and  may  be  compelled 
to  produce,  for  inspection,  the  books  and  papers  of  the  assignor 
in  their  possession.^*  But  in  a  suit  by  the  assignee  of  an  insol- 
vent bank  against  its  debtor,  the  latter  cannot  raise  the  question, 
whether  the  assignment  contravenes  the  bankrupt  law.^°  They 
do  not,  however,  occupy  the  position  of  bona  fide  purchasers  for 
a  valuable  consideration,  and  stand  in  no  better  position  than 
their  assignor;  what  would  have  been  a  defense,  in  whole  or  in 
part,  against  the  latter,  will  be  good  against  the  assignees  f°  they 
have  no  rights,  as  against  a  mortgage-creditor,  which  could  not  be 
claimed  by  the  assignor  himself."^  An  assignee  for  the  benefit  of 
creditors,  though  not  a  party  to  the  record,  may  appeal  from  the 
judgment  of  a  justice,  in  an  attachment-execution,  issued  against 
the  assignor. ^^  They  are  enabled  by  statute  to  appeal  from  an 
award  of  arbitrators,  in  a  suit  pending  against  their  assignor,  at 
the  time  of  the  assignment,  and  to  bring  a  writ  of  error  upon  the 
judgment;  and  that,  without  payment  of  costs,  or  giving  security 
on  appeal,  or  bail  in  error  ;^^  they  may  appeal  from  an  award, 
without  payment  of  costs,  or  giving  security,  though  they  them- 
selves may  have  taken  out  the  rule  of  reference."*    If,  however, 

14  See  Chap.  31,  §§3,  4. 

15  Act  14  June,  1836,  §5,  P.  L,.  631,  2  Purd.  §22,  p.  1904;  Act  4  June, 
1883,  §1,  P.  Iv.  73.  2  Purd.  §23,  p.  1904;  Act  4  June,  igoi,  §12,  P.  L.  4".> 
2  Purd.  §§105,  106,  p.  1927- 

16  Wilmarth  v.  Mountford,  8  S.  &  R.  124. 

17  Garrison's  Appeal,  2  Grant  216. 

18  Ingraham  v.  Coxe,  i  Ash.  38. 

19  Schryock  v.  Basehore,  82  Pa.  159. 

20  Reynolds  v.  Taylor,  24  Pitts.  L.  J.  28;  Knowles  v.  Lord,  4  Wh.  500. 

21  Luckenback  v.  Brickenstein,  5  W.  &  S.  145. 

22  Bletz  V.  Haldeman,  26  Pa.  403. 

23  Act  13  June,  1840,  §§9-10,  P.  L.  691,  2  Purd.  §§24,  25,  p.  1904. 

24  Zirbe  v.  Miller,  i  Leg.  Gaz.  37 ;  Murray  v.  Sharp,  72  Pa.  360. 
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an  assignee,  who  has  brought  suit  in  the  name  of  his  assignor, 
fail  in  the  action,  he  is  prima  facie  liable  for  costs  to  the  de- 
fendant; whether  he  is  entitled  to  indemnity  out  of  the  assigned 
estate,  depends  on  whether  the  suit  was  brought  on  probable 
grounds  and  in  good  faith.^°  Such  assignee  is  not  liable  to  suit 
by  a  creditor,  until  his  accounts  have  been  settled,  and  a  decree 
of  distribution  made.^* 

7.  For  what  assignee  may  sue. 

As  an  assignee's  right  rises  no  higher  than  that  of  his  assign- 
or,^^  suit  generally  should  be  brought  in  the  assignor's  name  to 
the  use  of  the  assignee.^^  He  may  maintain  an  action  of  tort  for 
the  conversion  of  the  assigned  property,''^  and  must  sue  in  tort 
and  not  assumpsit  for  the  retention  by  a  third  party  of  the  as- 
signor's goods.'"  He  may  maintain  an  action  against  the  assign- 
or's agent  who  wrongfully  disposed  of  the  assignor's  money  in 
his  possession,  having  notice  of  the  assignment.'^  And  he  may 
also  bring  an  action  against  a  bank  for  the  appropriation  of  the 
assignor's  funds  to  the  payment  of  his  debts  after  the  assignment 
and  having  notice  of  it.'^ 

An  assignee  may  sue  for  a  bank  deposit  made  by  the  assignor 
after  the  execution  of  the  assignment ;''  and  if  an  assignee  prior 
to  the  assignment  purchases  notes  of  the  assignor  and  takes  an 

25  Jones  V.  Martins,  13  Pa.  616;  Utt  v.  Long,  6  W.  &  S.  I77- 

26  Vanarsdale  v.  Richards,  i  Wh.  408;  Gray  v.  Bell,  4  W.  410. 

27  Lancaster  Co.  Nat.  Bank  v.  Huver,  114  Pa.  216,  218;  Patterson  v. 
Franklin,  176  Pa.  612,  affg.  13  Lane.  L.  Rev.  313;  Persch  v.  Consolidation 
at.  Bank,  13  Phila.  157.    See  Foulke  v.  Harding,  13  Pa.  242. 

28  Osborn  v.  First  Nat.  Bank  of  Athens,  154  Pa.  134,  and  175  Pa. 
494;  Shryock  v.  Basehore,  82  Pa.  159;  Felty  v.  Deaven,  166  Pa.  640;  Kel- 
log  V.  Datisman,  2  Phila.  in.  See  Stewart  v.  National  Security  Bank,  6 
W.  N.  C.  399.  The  assignor  may  maintain  an  action  in  his  own  name  to 
recover  debts  which  accrued  prior  to  his  assignment.  Shamburg  v.  Citi- 
zens' Bank,  35  Pitts.  L.  J.  37,  affd.  121  Pa.  443.  An  assignee  who  brings 
a  suit  for  the  estate  has  no  right  to  witness  fees  and  mileage.  Rhoads  v. 
Bank,  2  Chester  Co.  206. 

29  Burchard  v.  Rees,  I  Wh.  377 ;  Sheerer  v.  Lautzerheizer,  6  W.  S43 ; 
Jacoby  v.  Laussatt,  6  S.  &  R.  300;  McElrath  v.  Kintzing,  S  Pa.  336. 

30  Weiler  v.  Kershner,  109  Pa.  219. 

31  Benevolent  Order  of  Active  Workers  v.  Sanders,  28  W.  N.  C.  321. 

32  First  Nat.  Bank  of  Bethlehem  v.  Peisert,  2  Penny.  277. 

33  Stewart  v.  National  Security  Bank,  6  W.  N.  C.  399. 
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assignment  of  a  judgment  confessed  to  secure  them,  he  may  sue 
the  endorser  thereon.^* 

On  the  settlement  of  the  account  of  an  assignee  of  a  partner- 
ship for  the  benefit  of  the  creditors,  if  there  is  a  balance  due  for 
debts  paid  in  excess  of  the  assets,  the  balance  may  be  recovered 
by  the  assignee  in  assumpsit  against  the  firm.^°  But  the  suit  will 
not  lie  if  the  excess  of  debts  was  actually  paid  by  one  of  the 
partners,  and  the  suit  was  brought  for  his  benefit.^® 

Again,  an  assignee  who  has  paid  a  just  debt  cannot  recover  it 
back  whenever  the  creditor  cannot  be  resored  to  his  original 
position.^' 

After  an  assignee  has  been  discharged  or  removed,  the  as- 
signor cannot  maintain  an  action  against  him  for  money  in  his 
possession ;  it  is  the  duty  of  the  court  to  ascertain  what  is  in  his 
possession,  and,  by  decree,  order  him  to  pay  over  to  his  suc- 
cessor.^^ 

8.  Substitution  of  assignee  as  a  party  defendant. 

An  assignee  may  be  substituted  as  a  party  defendant  in  pend- 
ing actions  against  the  assignor  at  the  time  of  his  assignment.^' 
But  a  suit  cannot  be  brought  against  an  assignee  by  creditors 
until  after  his  account  has  been  adjudicated,  and  in  such  a  suit 
the  plaintiff  is  not  entitled  to  judgment  for  want  of  an  affidavit 
of  defense.*"  Nor  can  an  assignee  for  creditors  of  a  corporation 
be  compelled  to  file  an  account  if  one  has  already  been  presented 
to  a  meeting  of  the  stockholders  and  directors  and  approved  by 
them,  and  there  has  been  no  charge  of  improper  conduct  or 
management  by  him.*^ 

The  assignee  of  an  expired  corporation  mortgage  has  a  right 
to  defend  in  an  action  of  scire  facias  on  the  mortgage.*^  But 
the  assignee  of  a  partnership  has  no  standing  to  defend  on  a 

34  Guarantee  Trust  Co.  v.  Craig,  155  Pa.  343. 

35  Bittner  v.  Hartman,  139  Pa.  632,  aflfg.  2  North.  248. 

36  Ibid. 

37  Paine  v.  Monongahela  Nat.  Bank,  194  Pa.  403. 

38  Hirst  V.  Freeman,  15  C.  C.  180. 

39  Elberraan  v.  Bloom,  10  C.  C.  413 ;  Durkin  v.  Wymbs,  2  Lane.  L.  Rev. 
357;  Roberts  v.  Emmens,  i  Lack.  Jur.  46. 

40  Boyd  V.  Moir,  7  Montg.  50;  Grey  v.  Bell,  4  W.  410;  Vanarsdale  v. 
Richard,  i  Wh.  408. 

41  Conshohocken  Worsted  Mills,  9  Montg.  23. 

42  Kisterbock  v.  Premium  B.  &  L.  Association,  27  L-  I.  12. 
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scire  facias  to  revive,  which  is  issued  by  the  creditor  of  one 
member  of  the  firm,  against  such  member  as  defendant  and  the 
assignee  as  terre  tenant.*' 

g.  Cannot  be  summoned  as  garnishee. 

An  assignee  under  a  valid  assignment  for  creditors  cannot  be 
summoned  as  garnishee,  and  if  he  is  served  with  the  writ  the 
funds  in  his  possession  are  not  bound.**  Nor  will  he  be  per- 
mitted to  intervene  and  defend  the  suit ;  his  rights,  however,  may 
be  worked  out  by  means  of  a  notice  to  the  garnishee  setting  forth 
the  particulars  of  his  title. *^ 

10.  His  right  of  set  off. 

Important  questions  have  arisen  with  respect  to  the  right  of 
setting  off  demands  against  the  assigned  estate.  The  debtor  may 
set  off  any  lawful  claims  he  had  against  the  assignor  before  the 
assignment  in  an  action  by  the  assignee  against  him.*®  On  the 
other  hand,  the  assignee  may  set  off  any  bona  fide  claims  which 
the  assignor  had  before  his  assignment  against  a  creditor  in  a 
suit  by  him.*'  But  a  claim  acquired  by  a  debtor  after  the  as- 
signment cannot  be  set  off  against  the  assignee;**  nor  can  a 
debt  that  is  not  due  at  the  time  of  the  assignment  be  set  off  in  a 
suit  by  either  party  against  the  other. *^ 

11.  When  he  may  plead  statute  of  limitations. 

As  an  assignment  is  a  direct  trust,  the  assignee  cannot  plead 
the  statute  of  limitations  against  creditors  who  are  cestuis  que 
trust  and  owners  of  the  assigned  estate.'"    After  the  assignment 

43  Kepler  v.  Erie  Dime  Sav.  Bank  &  Loan  Co.,  loi  Pa.  602. 

44  McDaniels  &  Harvey's  Estate,  180  Pa.  52;  Zucker  v.  Froment,  5 
Dist.  579.  See  Dana  v.  Bank  of  United  States,  S  W.  &  S.  223;  Mitchell 
V.  Stiles,  13  Pa.  306. 

45  Elberman  v.  Bloom,  10  C.  C.  413.     See  §43b- 

46  Penn  Bank  v.  Farmer's  Deposit  Nat.  Bank,  130  Pa.  209;  Jordan  v. 
Sherlock,  84  Pa.  366;  Williams  v.  Wood,  i  W.  N.  C.  412;  Heppard  v. 
Beylard,  i  Wh.  223;  Clay  v.  Equitable  Ins.  Co.,  S  Phila.  72;  Reynolds  v. 
Taylor,  24  Pitts.  L.  J-  28. 

47  Cooper's  Appeal,  163  Pa.  143 ;  Bressler's  Appeal,  2  York  194. 

48  Chipman  v.  Ninth  Nat.  Bank,  120  Pa.  86,  overruling  Stewart  v. 
National  Security  Bank,  6  W.  N.  C.  399- 

49  Ibid. ;  Collins  v.  McKee,  6  At.  396.  See  Lancaster  Co.  Nat.  Bank  v. 
Huver,  114  Pa.  216. 

50  Coates'  Estate,  2  Pars.  258 ;  Passmore's  Estate,  194  Pa.  632 ;  Miller's 
Appeal,  35  Pa.  481. 
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of  a  corporation  the  statute  begins  to  run  on  a  subscription  to  the 
stock  from  the  date  of  the  assignment,  and  not  from  the  date  of 
the  call." 

12.  Appeals, 

As  a  general  rule,  an  assignee  cannot  appeal  from  a  decree  of 
distribution,^^  but  he  has  the  right  to  appeal  from  a  judgment 
against  a  garnishee  on  a  debt  of  the  assignor.^'  And  when  he  is 
an  assignee  of  two  different  firms,  one  of  which  owes  the  other, 
he  may  appeal  as  an  ordinary  creditor.^*  If  he  appeals  from  a 
surcharge  against  himself  for  misconduct  he  must,  under  the 
Act  of  1897,°'  give  a  bond  in  addition  in  order  to  make  the  ap- 
peal a  supersedeas.^" 

13.  Trustees  in  insolvency,  (b) 

Trustees  in  insolvency,  having  given  bonds,  as  required  by 
law,  for  the  faithful  execution  of  their  trust,  are  vested  with  all 
the  estate  and  property  of  the  insolvent,  at  the  time  of  filing  his 
petition,  subject  to  all  liens  thereon;  and  they  are  enabled  to  sue 
and  recover,  in  their  own  names,  all  such  estate  and  property, 
and  all  debts  and  things  in  action  belonging  or  appertaining  to 
such  insolvent,  at  the  time  of  filing  his  petition  as  aforesaid  f  and 
they  may  prosecute  any  pending  suits  to  judgment.^*  But  a  bona 
fide  payment  to  the  insolvent,  before  public  notice  given  of  their 
appointment,  and  without  actual  knowledge  thereof,  is  valid  as 
against  the  trustees.^®  They  have  power  to  recover  property 
conveyed  by  the  insolvent  in  fraud  of  his  creditors.'"  As  the 
assignment  passes  the  legal  title,  the  assignor  cannot  subsequently 
sue  for  the  use  of  his  creditors,  though  the  trustees  have  not 

b    g  Vale  2130,  27578. 

51  Franklin  Savings  Bank  v.  Bridges,  20  W.  N.  C.  43. 

52  Graff's  Estate,  146  Pa.  415;  Singmaster's  Appeal,  86  Pa.  169;  Mel- 
Ion's  Appeal,  32  Pa.  121. 

53  Bletz  V.  Haldeman,  26  Pa.  403. 

54  Jordan's  Appeal,  107  Pa.  75. 

55  Act  May  19,  P.  L.  67,  2  Purd.  §57,  p.  1449,  Chap.  27,  §49,  Vol.  2, 
p.  II 58. 

56  Krodel's  Estate,  27  Super.  Ct.  419,  affg.  21  Lane.  L.  Rev.  201 

57  Act  16  June,  1836,  §34,  P.  L.  737,  2  Purd.  §70,  p.  1916. 

58  Ibid.,  §22,  2  Purd.  §58,  p.  1914. 

59  Ibid.,  §35,  2  Purd.  §71,  p.  1916. 

60  Ibid.,  §36,  2  Purd.  §72,  p.  1916, 
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acted  f^  in  such  case,  the  court  may  appoint  other  trustees  f^  and 
the  subsequent  appointment  relates  back  to  the  date  of  the  dis- 
charge;^' they  cannot,  however,  commence  an  action  without 
having  first  given  bond.^*  It  is  provided  by  statute,  that  no  suit 
by  such  trustees  shall  abate,  nor  the  judgment  be  reversed,  by 
reason  of  any  or  all  of  them  being  dead,  at  the  time  of  suit 
brought,  or  during  the  pendency  thereof,  or  by  reason  of  all  or 
any  of  them  being  superseded  or  removed;  but  the  suit  may  be 
proceeded  in  to  final  judgment,  by  the  legal  representatives,  by 
making  the  proper  suggestion  upon  the  record.''°  It  is  not  nec- 
essary, in  an  action  by  such  trustees,  to  prove  their  official  char- 
acter, unless  it  be  put  in  issue.*®  They  may  appeal  from  an 
award  of  arbitrators,  without  security  or  payment  of  costs;®' 
and  they  may  sue  out  a  writ  of  error  without  bail  f^  and  if  they 
act  in  good  faith,  the  costs  incurred  by  them  are  to  be  paid  out 
of  the  estate  in  their  hands.®' 

In  1901  another  act  was  passed  relating  to  insolvency  pro- 
ceedings, which  was  amended  in  19 11.  As  these  acts  have  be- 
come inoperative  in  most  cases  since  the  enactment  of  the  federal 
bankruptcy  law,  nothing  need  be  added  to  what  has  been  said 
in  the  second  volume  of  this  work.'" 

14.  Suits  by  trustees. 

As  we  have  seen'^  when  the  legal  estate  is  vested  in  a  trustee, 
all  actions  at  law  which  affect  the  trust  estate  must  be  brought 
in  his  name.'^  And  a  suit  to  enforce  payment  of  purchase 
money  under  a  sale  by  a  trustees,  by  the  direction  of  the  orphans' 

61  Stoever  v.  Stoever,  9  S.  &  R.  434- 

62  Cooper  V.  Henderson,  6  Binn.  i8g. 

63  Keating  v.  Williams,  5  W.  382;  Moncure  v.  Hanson,  15  Pa.  385. 

64  Immel  v.  Stoever,  i  P.  &  W.  262. 

65  Act  24  March,  1818,  §7,  7  Sm.  L.  132,  i  Purd.  §3,  p.  226. 

66  Kane  v.  Fisher,  2  W.  246. 

67  Acts  16  June,  1836,  §31,  P.  L.  724,  i  Purd.  §37,  p.  353,  and  3  May, 
1852,  P.  L.  541,  I  Purd.  §40,  p.  353;  Turnpike  Co.  v.  McAnulty,  4  W.  & 

S.  293- 

68  See  Act  June  76,  1836,  §31,  i  Purd.  §37,  p.  353;  Act  June  13,  1840, 
§10,  P.  L.  691,  2  Purd.  §25,  p.  1905;  Act  May  ig,  1897,  §22,  P.  L.  72,  i 
Purd.  §90,  p.  1466. 

6g  Lowrie's  Appeal,  i  Grant  373. 

70  Chap.  29,  §389,  Vol.  2,  p.  1916. 

71  Chap.  30,  §5- 

72  Pennsylvania  R.  Co,  v,  Duncan,  ill  Pa.  3S2. 
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court,  must  be  brought  by  the  trustee  and  not  by  the  beneficiary." 
But  a  trustee  cannot  be  allowed  to  defeat  a  trust,  and  the  bene- 
ficiary in  a  proper  case  may  use  the  name  of  the  trustee  to  pro- 
tect his  rights,  giving  the  trustee  indemnity  against  costs,'*  and  he 
may  do  this  even  though  the  trustee  does  not  authorize  its  use." 
In  such  case,  however,  he  is  liable  for  the  costs.™  And  if  the 
beneficiary  can  compel  specific  performance  by  the  trustee  of  a 
contract  creating  a  trust,  it  can  also  be  enforced  by  the  trustee 
against  him.'' 

Assumpsit  lies  by  a  beneficiary  against  a  trustee  to  recover 
his  share  of  the  income  of  an  estate,'*  and  formerly  such  an  ac- 
tion lay  at  the  instance  of  a  beneficiary  against  an  insolvent  and 
fraudulent  trustee  for  the  purpose  of  preserving  the  trust  estate, 
and  the  court  would  control  its  own  process  and  direct  the  sheriff 
to  bring  the  money  into  court."  The  action  also  lies  against  a 
trustee  who  denies  the  trust  and  claims  the  trust  property  as  his 
own  individually.*"  A  beneficiary  can  also  bring  such  an  action 
against  his  trustee  under  a  deed  of  trust  for  support  and  mainte- 
nance.*^ The  action  also  lies  against  a  trustee  for  breach  of  a 
contract  executed  by  him  under  a  testamentary  power  of  sale, 
and  the  damages  recoverable  are  payable  out  of  the  trust  estate.*^ 
And  the  action  lies  just  the  same  for  a  breach  of  the  agreement 
against  a  substituted  trustee.** 

Trustees  of  a  corporation  may  bring  a  suit  in  their  own  names 
in  its  behalf.**  And  if  no  others  have  been  appointed  to  succeed 
them  as  trustees  of  a  church  they  may  maintain  an  action  of  tres- 
pass for  its  negligent  destruction  by  burning.*®  Trustees  named 
in  a  voluntary  deed  of  assignment  by  a  debtor  may  maintain  an 

73  Ellet  V.  Paxson,  2  W.  &  S.  418. 

74  Unangst  v.  Shortz,  5  Wh.  506. 

75  Chambersburg  Ins.  Co.  v.  Smith,  11  Pa.  120. 

76  Ibid. 

77  McMurray's  Appeal,  loi  Pa.  421. 

78  Carey  v.  Smith,  38  Pa.  225. 

79  Martzell  v.  Stauffer,  3  P.  &  W.  398.  See  Chapter  2,  §13,  Vol.  i,  p. 
84. 

80  Bixler  v.  Kunkle,  17  S.  &  R.  298. 

81  Wilson  V.  Anderson,  186  Pa.  S31 ;  Reese  v.  Ruth,  13  S.  &  R.  434. 

82  Yerkes  v.  Richards,  170  Pa.  346. 

83  Ibid. 

84  Wolf  V.  Goddard,  9  W.  544- 

85  Zion  Church  v.  Light,  7  Super.  Ct.  223. 
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action  of  trespass  de  bonis  asportatis  against  the  sheriff  for 
wrongfully  taking  the  goods  of  the  assignor  after  the  trustees 
had  taken  possession  of  the  goods  under  the  assignment.^® 

15.  Suits  against  trustees. 

Trespass  lies  against  the  trustees  of  the  owners  of  a  building 
who  have  leased  it  to  school  directors,  for  an  entry  by  a  trustee 
before  the  expiration  of  the  term.*^  And  an  action  for  an  alleged 
tortious  conversion  of  property  while  under  the  dominion  of 
executors  and  trustees  is  rightfully  brought  in  the  name  of  the  ad- 
ministrator and  the  trustee  de  bonis  non  cum  testamento  annexo 
after  the  removal  of  the  original  trustee.'* 

16.  Attachments. 

A  trustee  may  be  attached  and  imprisoned  to  enforce  a  decree 
that  he  pay  over  trust  money  in  his  possession,*^  as  it  is  not 
within  the  exception  of  the  Debtor's  Act  of  1842.*"  And  a  bene- 
ficiary has  a  legal  right  to  a  writ  of  attachment  against  a  de- 
faulting trustee  although  he  may  be  insolvent.'^  Likewise  if 
the  committee  of  a  lunatic,  guardian  or  other  trustee  confess  to 
using  the  trust  funds  in  his  business  and  losing  them,  the  court 
has  no  discretionary  authority,  but  must  attach  his  person  for 
contempt.^^  Likewise  a  capias  ad  satisfaciendum  may  issue  on  a 
judgment  against  a  trustee  for  trust  money  in  his  possession.®^ 
But  an  attachment  cannot  issue  against  a  corporation  trustee  to 
compel  payment,  for  the  remedy  is  by  fieri  facias.®* 

To  obtain  an  attachment  against  a  trustee  for  failure  to  pay 
money  due  the  proper  practice  is  to  petition  for  an  order  to  pay, 
serve  a  copy  and  file  an  affidavit  of  service.  On  return  of  the 
order  the  case  should  be  put  on  the  argument  list  and  then,  after 

86  Sheerer  v.  Lautzerheiser,  6  W.  S43 ;    Howard  v.  Geesaman,  S.  &  R. 

251. 

87  Kingsley  v.  School  Directors  of  Plum  Township,  2  Pa.  28. 

88  Pennsylvania  Ins.  Co.  v.  Phila.,  Germantown  &  Norristown  R.  Co., 
153  Pa.  160,  affg.  i  Dist.  301. 

89  See  Chap,  g,  §1,  Vol.  i,  p.  304- 

90  Morrison  v.  Blake  (No.  i),  33  Super.  Ct.  290;  Frale/s  Estate.  :■; 
Montg.  213. 

91  Wilsert's  Estate,  4  Dist  Si4- 

92  Croop  V.  Freas,  8  C.  C.  107. 

93  Harris  v.  Sheldon,  24  W.  N.  C.  370. 

94  North  Am.  Land  Co.'s  Estate,  i  Brewst.  533. 
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obtaining  an  order  to  pay,  the  court  should  be  petitioned  for  an 
attachment.'" 

17.  His  duty  when  summoned  as  garnishee. 

A  trustee  in  a  domestic  attachment  is  not  merely  a  ministerial 
officer,  but  is  vested  with  discretionary  power  of  greater  im- 
portance and  scope  than  that  usually  enjoyed  by  trustees.^'  When 
summoned  as  a  garnishee,  he  is  not  merely  a  stakeholder,  but 
owes  an  active  duty  to  protect  the  estate.®'  And  when  his  answer 
shows  that  he  has  no  principal  or  income  in  his  possession  liable 
to  attachment,  he  is  entitled  to  judgment,  even  though  it  is 
shown  that  in  the  near  future  he  will  probably  receive  an  in- 
come.°° 

18.  Suits  against  him  for  embezzlement. 

If  there  is  just  ground  to  believe  that  a  trustee  has  embezzled 
the  trust  fund,  or  has  applied  it  to  his  own  use,  he  must  be  com- 
mitted for  trial,  and  if  convicted,  be  sentenced  to  imprisonment, 
but  if  acquitted  he  may  obtain  his  discharge.®'  Again,  if  he  has 
been  committed  he  may  petition  the  orphans'  court  for  his 
release,  which  will  be  granted  if  innocently  unable  to  make  pay- 
ment."" 

III.    Bailors  and  Bailees, 
ig.  When  bailor  may  maintain  assumpsit. 

Whether  assumpsit^"^  or  trespass^"^  should  be  brought  in  cases 
of  bailment  has  been  already  considered ;  but  other  questions  re- 
main for  consideration.  The  bailor  may  maintain  assumpsit 
against  his  bailee  whenever  he  has  used  the  thing  bailed  differ- 
ently from  the  intention,  or  has  not  redelivered  it  as  the  contract 
required,  or  he  has  in  any  way  been  negligent  or  guilty  of  bad 

95  Eberle's  Estate,  21  Lane.  L.  Rev.  407. 

96  Bradley's  Appeal,  .89  Pa.  514.    See  Chap.  29,  §196,  Vol.  2,  p.  1664. 

97  Potter  V.  Fidelity  Ins.  &  Trust  Co.,  199  Pa.  360. 

98  Egbert  V.  DeSolms,  218  Pa.  207. 

99  Batdorf's  Estate,  13  W.  N.  C.  417.  See  also  Bolton's  Estate,  8  W. 
N.  C.  419- 

100  Ibid. 

loi  Chap.  32,  §3. 
IP2  Chap.  33,  §37a 
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faith.^"'  If  an  order  for  a  bailment  is  countermanded  before  the 
article  is  shipped,  and  is  never  received,  it  is  doubtful  whether 
there  could  be  a  recovery  in  damages  for  a  breach  of  the  covenant 
not  to  countermand  under  the  statement  filed  which  set  up  a  sale 
as  the  cause  of  action.^"*  If  money  is  borrowed  and  personal 
property  is  delivered  as  security  for  the  loan,  and  the  money  is 
tendered  back  and  the  lender  declines  to  receive  it  and  refuses 
to  return  the  property,  assumpsit  does  not  lie  for  the  value  of  the 
property  unless  the  defendant  has  sold  the  security  and  received 
the  money  or  in  some  other  way  has  profited  thereby.^"' 

As  against  third  parties,  the  bailor  may  treat  the  bailment  as 
ended  and  maintain  an  action  for  the  recovery  of  the  property.^"* 
The  interest  of  a  bailee,  under  a  contract  of  bailment  with  an  op- 
tion to  purchase  may  be  sold  by  the  bailee  and  attached  by  his 
creditors.^"^  The  vendee  of  the  lessee  is  entitled  to  hold  such 
title  as  the  lessee  may  have  had  against  an  execution  creditor  of 
the  lessee.^"*  It  is  not  always  easy  to  determine  whether  the 
parties  intended  a  conditional  sale  or  a  bailment;  the  intent, 
whatever  it  may  be,  must  be  guide.^"^ 

If  a  contract  of  bailment  in  the  form  of  a  lease  provide  that  the 
lessor  may  in  default  in  the  payment  of  an  installment  either 
rescind  the  contract  and  take  possession  of  the  property,  or  enter 
judgment  on  the  bond  accompanied  with  a  warrant  of  attorney 
to  confess  judgment,  the  two  remedies  are  not  cumulative;  if 
therefore  the  lessor  resumes  possession  of  the  property  he  can- 
not enter  judgment  on  the  bond.""  Likewise  if  a  lease  of  per- 
sonal property  gives  the  lessor  the  right,  on  default  by  the  lessee, 
to  take  immediate  possession  of  the  property  and  to  enter  judg- 
ment for  the  whole  amount  unpaid  under  the  lease,  the  lessor 
cannot  enforce  both  remedies  unless  the  right  be  plainly  ex- 

103  Persch  v.  Quiggle,  S7  Pa.  247;  Rogers  v.  Grothe,  58  Pa.  414; 
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105  Lodge  V.  Supplee,  11  Montg.  92. 

106  Gallagher  v.  Cohen,  i  P.  A.  Bro.  43 ;  North  v.  Barr,  17  W.  N.  C. 
42s;  Lewis  v.  Shortledge,  i  W.  N.  C.  S07;  Heizmann  v.  Rank,  2  Wood. 
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107  Spangler  v.  Gallatin,  14  Lane.  L.  Rev.  148. 

108  Ibid. 

109  Simon  v.  Edraundson,  10  C.  C.  3iS- 

no  Seanor  v.  McLaughlin,  165  Pa.  150;  Scott  v.  Hough,  151  Pa.  630; 
Campbell  v.  Hickock,  140  Pa.  290;  Kirkwood's  Assignment,  2  Pears.  257. 
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pressed.^"  But  if  the  contract  is  one  of  pure  lease,  the  rede- 
livery of  the  goods  will  not  release  the  lessee  of  his  obligation  to 
pay  the  rental  for  the  full  term.^^^ 

20.  When  trespass  may  be  maintained  for  bailed  goods,  (c) 

When  the  possession  of  personal  property  is  coupled  with  an 
interest,  trespass  lies  as  well  against  him  who  has  the  general 
property  as  against  a  stranger.^^*  Any  owner  of  goods  who  has 
parted  with  the  custody  to  a  mere  bailee,  retaining  the  right  to 
immediate  possession,  may  maintain  trespass  against  a  wrong- 
doer.^^* And  a  levy  on  goods  bailed  or  demised  is  such  a  dis- 
turbance of  the  bailee's  possession  as  to  constitute  a  trespass, 
though  the  goods  be  not  actually  taken.^^^ 

The  pledgee  of  goods  may  also  maintain  trespass  against  a 
wrongdoer  and  recover  the  whole  value  in  damages,  and  in  turn 
is  liable  to  account  to  the  pledgor.^^"  A  bailee  of  logs,  therefore, 
may  maintain  an  action  against  an  execution  creditor  of  the 
bailor  by  whom  they  are  taken  out  of  his  possession.^^^  A  bailee 
may  also  recover  damages  for  an  injury  to  any  subject  of  bail- 
ment beyond  the  particular  loss  which  he,  by  reason  of  his  pos- 
session, has  sustained,  and  a  judgment  in  his  favor  is  a  good  bar 
to  an  action  by  the  bailor  for  the  same  injury.^^* 

21.  When  replevin  may  be  brought. (d) 

The  bailee  may  also  bring  replevin  against  the  bailor  where  he 
unjustifiably  takes  possession  of  the  thing  bailed.^^'  But  if  a  bailor 
is  given  the  right  to  retake  the  property  or  to  realize  on  the  se- 

c    I  Vale  2299,  2301. 
d    I  Vale  2303 

111  Ketcham  v.  Davis,  31  Super.  Ct.  583.  See  also  Jacob  v.  Groff,  ig 
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112  Wills  V.  Manufacturers  Nat.  Gas  Co.,  130  Pa.  222;  Wheeling  v. 
Phillips,  10  Super.  Ct.  634;  Nulton  v.  Campbell,  15  Super.  Ct.  151; 
Sheasley  v.  Condrin,  10  Dist.  56. 

113  Strodes  v.  Caven,  3  W.  258. 

114  Becker  v.  Smith,  59  Pa.  469.  See  Spencer  v.  Campbell,  9  W.  &  S. 
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curity  given  therefor,  he  cannot  maintain  replevin  after  he  has 
elected  to  pursue  the  latter  remedy.^""  Again,  if  the  bailor  put 
in  a  claim  for  a  specific  article  in  a  proceeding  before  an  auditor 
in  the  settlement  of  an  account  of  the  bailee's  representative,  he 
is  bound  by  the  auditor's  finding  and  cannot  afterward  resort  to 
an  action  of  replevin.^^^ 

22.  Burden  of  proof,  (e) 

When  goods  are  lost  or  destroyed  while  in  the  bailee's  pos- 
session and  these  facts  are  proved  by  the  bailor,  the  burden  of 
proof  is  on  the  bailee  to  prove  the  absence  of  negligence. ^^^  If 
he  accounts  for  their  loss  in  a  manner  not  implicating  himself  as 
negligent,  then  the  burden  of  proof  shifts  and  the  plaintiff  must 
prove  affirmatively  that  the  loss  was  due  to  the  bailee's  negli- 
gence.^-^ Again,  if  the  nature  of  the  loss  is  not  consistent 
with  the  exercise  of  due  care  by  the  bailee,  the  burden  is  on  him 
to  show  that  he  did  exercise  it.^^*  If  the  injury  may  have  arisen 
because  of  the  defective  condition  of  the  goods  at  the  time  of 
delivery  to  the  bailee,  the  bailor  must  prove  that  they  were  in 
good  condition  at  that  time.^^°  Likewise  if  the  bailee  return  the 
property  in  a  damaged  state  without  explanation,  the  burden  of 
proving  absence  of  negligence  is  on  him.^''®  Finally  in  an  action 
against  a  warehouseman  for  the  loss  of  goods,  the  burden  of 
proving  negligence  is  on  the  plaintiff  where  the  bailee  shows 
clearly  how  the  goods  were  lost.^" 

23.  Actions  by  consignor. (f) 

A  shipper  may,  as  we  have  seen,^"'  elect  to  bring  either  an  ac- 
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tion  ex  contractu  or  an  action  ex  delicto  for  negligence  in  trans- 
porting his  goods.'^*  The  consignor  of  goods  may  maintain  an 
action  for  their  loss  in  the  absence  of  proof  of  property  in  the 
consignee.^'"  And  a  shipper  who  has  been  paid  part  of  his  loss 
by  the  insurer  may  maintain  an  action  against  the  carrier  for  the 
residue  of  his  own  loss  and  also  for  the  reimbursement  of  the 
insurer.^'^  Indeed,  one  who  has  a  beneficial  interest  in  goods 
created  by  an  advance  of  freight,  may  maintain  an  action  against 
the  carrier  for  their  loss.^'^ 

24.  Actions  by  consignee. 

The  consignee  and  holder  of  the  bill  of  lading  is  prima  facie 
entitled  to  maintain  an  action  against  a  carrier  for  a  breach  of 
duty.^^^  Such  an  action  may  be  maintained  against  a  carrier  for 
negligence,  whereby  the  goods  are  injured,  though  they  remain 
the  consignor's  property.^'*  And  if  a  railroad  has  paid  a  con- 
signee for  the  value  of  goods  it  has  wrongfully  delivered  to  an- 
other, it  may  receive  an  assignment  of  the  consignee's  claim  and 
use  his  name  in  a  suit  for  the  company's  use  against  the  wrong- 
ful taker  of  the  goods.^^" 

25.  When  affidavit  of  defense  may  be  filed. 

If  an  action  of  assumpsit  on  the  contract  is  brought,  an  affi- 
davit of  defense  may  be  filed,  but  if  trespass  is  brought  the  case 
is  outside  the  pale  of  the  affidavit  of  defense  law.^^"  Yet  in  some 
cases  of  assumpsit  no  affidavit  of  defense  is  required,  for  ex- 
ample, in  an  action  for  negligently  keeping  baggage  before  the 

129  Eckert  V.  Pennsylvania  R.  Co.,  211  Pa.  267.  See  Manner  v.  Del. 
&  Hudson  Canal  Co.,  7  Super.  Ct.  135. 

In  an  action  sounding  in  tort  against  a  carrier,  the  plaintiff  may  recover 
against  such  of  the  defendants  as  are  proved  to  be  liable.  McCall  v. 
Forsyth,  4  W.  &  S.  i79- 

130  Hand  v.  Baynes,  4  Wh.  204;  Sanderson  v.  Lamberton,  6  Binn.  129; 
Gales  v.  Hailman,  11  Pa.  515;  Patterson  v.  Moore,  34  Pa.  69;  Turner  v. 
Central  R.  of  New  Jersey,  11  Kulp  178. 

131  Gales  v.  Hailman,  11  Pa.  515. 

132  Baltimore  Steamboat  Co.  v.  Atkins,  22  Pa.  522. 

133  Arbuckle  v.  Thompson,  37  Pa.  170. 

134  Griffith  V.  Ingledew,  6  S.  &  R.  429. 

135  Breisch  v.  Leitzel,  22  Super.  Ct.  25. 

136  Corry  v.  Pennsylvania  R.  Co.,  194  Pa.  516.  See  Walsh  v.  Adams 
Ex.  Co.,  IS  Super.  Ct.  292. 
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plaintiff  arrived  to  pay  her  fare.^'''  Again,  as  an  action  of  as- 
sumpsit to  recover  treble  damages  for  unreasonable  discrimina- 
tion in  freight  rates  under  the  act  of  1883^^*  is  to  enforce  a  pen- 
alty, no  affidavit  of  defense  is  required.^'^ 

26.  Presumption  of  negligence. 

A  loss  unexplained,  as  in  other  cases  of  bailment,  creates  the 
presumption  of  negligence,  and  the  burden  is  on  the  carrier  to 
prove  non-negligence.^*"  But  if  a  carrier  limits  its  liability  by 
special  contract  for  loss  or  injury  to  goods  entrusted  to  it  for 
transportation,  except  liability  for  its  own  or  its  servants'  negli- 
gence, then  the  carrier  is  not  liable  unless  negligence  is  proved 
not  covered  by  the  exception.^*^  And  if  the  loss  occurs  appar- 
ently within  the  exception,  the  burden  of  proving  negligence  is 
on  the  shipper.^*^  If  goods  were  carefully  packed  when  deliv- 
ered to  the  carrier  and  badly  damaged  on  their  arrival,  the  rea- 
sonable inference  is  that  they  were  not  transported  with  due 
care."^  And  if  goods  shipped  by  an  express  company  are  lost 
in  its  hands  while  in  course  of  transportation,  presumptively  the 
company  is  negligent.^** 

27.  Carrier's  right  of  action  for  freight  money. 

A  common  carrier  has  a  common  law  lien  for  freight,  which, 
however,  ceases  on  delivery  of  the  goods.  If,  however,  he 
parts  with  their  possession  without  payment  through  fraud,  he 


137  Ibid. 

138  Act  June  4,  P.  L.  72,  4  Purd.  §230,  p.  3907. 

139  Meyer  v.  Pennsylvania  R.  Co.,  19  C.  C.  383.  See  Commercial  Nat. 
Bank  v.  Kirk,  222  Pa.  567. 

140  Schaeffer  v.  Phila.  &  Reading  R.  Co.,  168  Pa.  209;  Buck  v.  Pennsyl- 
vania R.  Co.,  150  Pa.  170;  Trace  v.  Pennsylvania  R.  Co.,  26  Super.  Ct.  466; 
2  Vale  2868. 

141  Farnham  v.  Camden  &  Atlantic  R.  Co.,  55  Pa.  53;  Pennsylvania 
R.  Co.  V.  Raiordan,  119  Pa.  577;  Needy  v.  Western  Md.  R.  Co.,  22  Super. 
Ct.  492 ;  Trexler  v.  Bait.  &  Ohio  R.  Co.,  28  Super.  Ct.  207 ;  2  Vale  2868. 

142  Pennsylvania  R.  Co.  v.  Miller,  87  Pa.  395 ;  Colton  v.  Cleveland  & 
Pittsburgh  R.  Co.,  67  Pa.  211;  Patterson  v.  Clyde,  67  Pa.  500;  American 
Ex.  Co.  V.  Sands,  SS  Pa.  140. 

143  Phoenix  Clay  Pot  Works  v.  Pittsburgh  &  Lake  Erie  R.  Co.,  139 
Pa.  284;  Buck  v.  Pennsylvania  R.  Co.,  150  Pa.  170. 

144  Grogan  v.  Adams  Ex.  Co.,  114  Pa.  5231 ;  Adams  Ex.  Co.  v.  Holmes, 
19  W.  N.  C.  571- 
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may  maintain  an  action  of  replevin  for  their  recovery.^*"  The 
existence  of  the  lien  with  the  right  to  enforce  it  by  retaining  the 
goods  until  payment  of  freight,  or  by  retaking  them  when  fraud- 
ulently obtained  without  payment,  embraces  the  principle  that  an 
action  of  assumpsit  may  be  maintained  for  the  recovery  of  the 
freight  charges  against  the  person  to  whom  they  were  deliv- 
vered.^*'  Says  Judge  Endlich:^*^  "It  is  undoubtedly  true  that 
the  consignor  is  by  the  contract  of  transportation  liable  for  the 
freight,  though  the  bill  of  lading  stipulate  for  delivery  upon  pay- 
ment thereof  ;'**  but  so  is  the  consignee,  though  not  named  in  the 
bill  of  lading,  if  he  be  the  party  for  whom  the  goods  were  in- 
tended and  if  he  accepts  them;^*°  or  the  vendee  of  the  consignee 
who,  as  owner,  receives  the  shipment  under  the  bill  of  lading 
whether  formerly  transferred  to  him  or  not."^"" 

IV.    Corporations. 

28.  Actions  by  corporations,  (g) 

A  corporation,  it  is  very  obvious,  would  be  entirely  incapaci- 
tated to  manage  its  concerns,  and  to  carry  into  effect  the  ob- 
jects for  which  it  was  constituted,  if  it  had  not  the  capacity  of 
guarding  against  the  infringement  of  the  rights  with  which  it  is 
invested,  and  of  enforcing  the  just  claims  in  its  favor,  by  the 
ordinary  judicial  process ;  the  right,  therefore,  of  a  corporation  to 
sue,  is  one  of  its  incidental  powers. ^'^  It  is  well  settled,  that  cor- 
porations may  commence  and  prosecute  actions  upon  all  promises 
made  to  them,  which  fall  within  the  scope  of  their  design  and 
authority  ;^^^  therefore,  they  may  sue  upon  an  implied  assump- 
sit,"* as,  for  instance,  for  use  and  occupation."*    So,  a  corpora- 

g    2  Vale  4292. 

145  Railway  Co.  v.  EUsey,  85  Pa.  283;  Bigelow  v.  Heaton,  6  Hill  (N. 
Y.)   43;  North  German  I,loyd  v.  Reading  Bone  Fertilizer  Co.,  21  Dist. 

IIIO. 

146  Ibid. 

147  North  German  Lloyd  v.  Reading  Bone  Fertilizer  Co.,  21  Dist.  Ilio. 

148  Layng  v.  Stewart,  i  W.  &  S.  222;  Thomas  v.  Snyder,  39  Pa.  317. 

149  Hutchinson  on  Carriers,  §807  (3d  Ed.). 

150  Merian  v.  Funk,  4  Denio  (N.  Y.)  no;  Railroad  Co.  v.  Barnard, 
19  Fed.  Cases  478. 

151  I  Morawetz  on  Corp.  §356,  p.  341  (2d  Ed.). 

152  See  Chap.  31,  §38. 

153  North  Whitehall  v.  South  Whitehall,  3  S.  &  R.  129. 

154  Mayor  of  Stafford  v.  Till,  4  Bing.  54.    See  Chap.  32,  §25. 
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tion  may  sue  out  a  foreign  attachment  against  an  absent  debtor, 
the  necessary  affidavit  being  made  by  its  attorney;  for  the  law 
which  gives  existence  to  the  corporation,  which  allows  it  to  sue 
and  be  sued,  necessarily  confers  on  it  the  authority  to  perform, 
hy  its  agents,  by  whom  alone  it  can  act,  incidental  services  like 
the  one  in  question.'^'  It  is  equally  well  settled,  that  corporations 
may  sustain  actions  for  all  injuries  done  to  the  body  corporate  ;^^* 
thus,  a  corporation  may  maintain  an  action  for  libel,  though  the 
words  be  not  actionable  per  se,  on  proof  of  malice,  and  special 
damage  to  its  business,  credit  or  property.^'^ 

29.  Actions  against  corporations. 

In  general,  a  corporation  is  equally  liable  to  suit  as  an  individ- 
ual, for  its  acts  or  defaults.  Thus,  an  action  of  assumpsit  will 
lie  against  a  corporation  upon  an  implied  promise  ;^^^  so,  an  ac- 
tion of  trespass  for  mesne  profits  lies  against  a  corporation;"^ 
an  action  of  trespass  quare  clausum  f regit  ;^^°  an  action  of  tres- 
pass for  an  illegal  conversion  ;^''^  or  for  a  tort;^^'  an  action  for 
malicious  prosecution  ;^°*  an  action  for  publication  of  a  libel  ;^ 
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155  Trenton  Banking  Co.  v.  Haverstick,  6  N.  J.  Law  171,  174. 

156  A  fraud  upon  a  corporation,  perpetrated  by  its  directors,  may  be 
redressed  by  an  action  in  the  name  of  the  company.  Simons  v.  Vulcan 
Oil  Co.,  61  Pa.  202. 

157  See  Chap.  33,  §Si;  Shoe  and  Leather  Bank  v.  Thompson,  23  How. 
Pr.  253;  Knickerbocker  Life  Insurance  Co.  v.  Ecclesine,  42  How.  Pr. 
201 ;  Trenton  Mutual  Life  and  Fire  Insurance  Co.  v.  Perrine,  23  N.  J. 
Law  402.  And  see  i  Kyd  on  Corp.  190,  where  it  is  said,  that  if  an  injury 
be  done  to  one  of  the  members  of  a  corporation,  by  which  the  corporation 
at  large  are  put  to  any  damage,  the  corporation  may  have  an  action  on 
that  account,  citing  21  Edw.  IV.,  7,  12,  27,  67. 

158  Bank  of  Columbia  v.  Patterson,  7  Cr.  299;  Danforth  v.  Schoharie 
and  Duanesburgh  Turnpike  Road,  12  Johns.  227;  Dunn  v.  St.  Andrew's 
Church,  14  Johns.  118;  Hooker  v.  Eagle  Bank,  30  N.  Y.  83;  North  White- 
hall V.  South  Whitehall,  3  S.  &  R.  117;  Baptist  Church  v.  Mulford,  8  N. 
J.  Law  182. 

159  McCready  v.  Guardians  of  the  Poor,  9  S.  &  R.  94. 

160  Karns  v.  Pittsburgh,  23  Pitts.  L.  J.  81. 

162  Beach  v.  Fulton  Bank,  7  Cow.  485. 

163  Chestnut  Hill  and  Spring-House  Turnpike  Co.  v.  Rutter,  4  S.  & 
R.  6;  White  Deer  Creek  Improvement  Co.  v.  Sassaman,  67  Pa.  415;  Tins- 
man  V.  Belvidere  Delaware  Railroad  Co.,  25  N.  J.  Law  255. 

164  Fenton  v.  Sewing-Machine  Co.,  9  Phila.  189;  Vance  v.  Erie  Rail- 
way Co.,  32  N.  J.  Law  334- 

165  Philadelphia,  Wilmington  and  Baltimore  Railroad  Co.  v.  Quigley, 
21  How.  202. 


2826         Common  Law  Practice  in  Pennsylvania. 

and  it  has  even  been  held,  that  a  corporation  is  liable  in  trespass 
for  an  assault  and  battery,  committeed  by  its  servants  in  the 
course  of  their  employment.^"®  So,  also,  a  corporation  is  liable 
to  an  action  of  deceit,  for  the  fraud  of  its  agent,  by  which  it  has 
profited  ;^"  and  for  the  act  of  its  agent,  in  issuing  spurious  stock ; 
a  corporation  is  responsible  for  the  acts  and  for  the  negligence 
of  its  agents,  while  engaged  in  the  business  of  their  agency,  to 
the  same  extent,  and  under  the  same  circumstances,  as  natural 
persons.^"*  And  so,  a  special  action  on  the  case  lies  against  a 
corporation,  for  a  refusal,  in  a  proper  case,  to  permit  a  transfer 
of  its  stock  upon  the  books  ;^'''  such  suit  may  be  brought  by  the 
assignee  ;^^"  and  the  measure  of  damages  is  the  full  value  of  the 
stock,  at  its  highest  market  price,  at  any  time  between  the  refusal 
and  the  commencement  of  the  suit.^'^^ 

a.    Individual  cannot  sue  for  injury  in  common  with  the  public. 

An  individual  cannot  sue  a  corporation  for  damages  for  an 
injury  which  he  has  sustained  in  common  with  the  public  by 
reason  of  the  corporation's  failure  to  perform  a  public  duty.^" 
Nor  can  a  stockholder  as  such  maintain  an  action  at  law  against 
the  company;  his  remedy  is  in  equity.^^^ 

30.'  Must  be  sued  by  corporate  name. 

A  corporation  must  be  sued  by  its  corporate  name,  and  not  by 
or  through  the  names  of  its  officers.^'*  And  the  common  law  rule 
still  prevails  that  suit  against  a  corporation  can  be  brought  only 
in  the  county  where  it  has  property  or  conducts  a  substantial  part 

166  Brokaw  v.  New  Jersey  Railroad  Co.,  32  W.  J.  Law  328,  and  cases 
there  cited. 

167  National  Exchange  Co.  v.  Drew,  32  Eng.  L.  &  Eq.  i. 

168  New  York  and  New  Haven  Railroad  v.  Schuyler,  34  N.  Y.  30; 
Bank  of  Kentucky  v.  Schuylkill  Bank,  i  Pars.  180 ;  Titus  v.  Great  Western 
Turnpike  Road,  5  Lans.  250. 

169  Morgan  v.  Bank  of  North  America,  8  S.  &  R.  73. 

170  Presbyterian  Congregation  v.  Carlisle  Bank,  S  Pa.  345 ;  Bank  of 
Attica  V.  Manufacturers'  and  Traders'  Bank,  20  N.  Y.  501. 

171  Kortright  v.  Commercial  Bank  of  Buffalo,  20  Wend.  91  and  22 
Wend.  348;   Arnold  v.  Suffolk  Bank,  27  Barb.  424. 

172  Saylor  v.  Pa.  Canal  Co.,  183  Pa.  167. 

173  Boas  V.  Montello  Brick  Co.,  20  Dist.  796;  O'Rourke  v.  West  Penn 
L.  &  B.  Association,  93  Pa.  308. 

174  Scranton  Iron  &  Brass  Co.  v.  Easterline,  I  Lack.  Jur.  109. 
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of  its  business,"^  though  the  accident,  if  the  suit  be  one  for  negli- 
gence, occurred  in  another  county  in  which  the  company  has  its 
principal  ofiSce.^^^ 

31.  Process  and  mode  of  service. (h) 

The  process  for  the  commencement  of  an  action  against  a  cor- 
poration, is  a  writ  of  summons;"''  or,  in  case  of  a  foreign  cor- 
poration, a  writ  of  attachment.'^"  The  writ  of  attachment  will 
be  treated  of  in  the  chapter  on  Foreign  Attachment.^"  Proceed- 
ings before  a  justice's  court,  except  as  otherwise  provided  by  law, 
are  the  same  as  in  other  actions.^^" 

"The  mode  of  serving  notices  and  process,"  says  Justice  Green, 
"upon  a  corporation  is  designated  by  statute  and  must  be  pur- 
sued. In  all  returns  of  such  service,  the  manner  of  the  service 
must  appear  so  that  the  courts  may  judge  of  its  sufficiency.  The 
Act  of  1817^*'  provides  that  'all  notices  whatsoever  may,  when  a 
corporation  is  a  party  in  any  suit,  be  served  on  the  president,  or 
other  principal  officer,  or  cashier  or  secretary  or  chief  clerk  of 
such  corporation.'. .  .The  service  must  be  upon  some  person  who 
is  a  representative  of  the  corporation  designated  in  the  act,  and 
that  fact  must  appear  in  the  return  of  affidavit  of  service."'^^  A 
return,  therefore,  under  the  Act  of  1849  relating  to  a  service  on  a 
foreign  insurance  company,  which  omitted  to  set  forth  the  char- 
acter of  the  agent  served  was  only  prima  facie  evidence  of  good 
service  and  might  be  rebutted  by  a  proof  to  the  contrary.^'^ 
Likewise  a  return  of  a  summons,  "served  true  copy  at  the  office 
in  the  presence  of  John  B.  Irwin,"  was  regarded  as  defective 

h    2  Vale  4321. 

17s     Park  V.  Oil  City  Boiler  Works,  204  Pa.  453. 

176  O'Neill  V.  Rapid  Transit  Co.,  29  C.  C.  133. 

177  See  Chap.  7,  §§i8,  19,  Vol.  i,  p.  253. 

178  See  Chap.  7,  §§20-23,  Vol.  i,  p.  255.  A  private  corporation  may 
be  sued,  by  service  of  process  upon  the  president,  in  any  county  of  the 
state  where  he  may  be  found.  Lehigh  Coal  and  Navigation  Co.  v.  Lehigh 
Boom  Co.,  35  Leg.  Int.  438. 

179  Vol.  4,  Chap.  38. 

180  Act  March  22,  1816,  §6,  6  Sm.  L.  439,  i  Purd.  §166,  p.  819.  See 
Ohio  and  Pennsylvania  Railroad  Co.  v.  Brittain,  I  Pitts.  271. 

181  Act  March  22,  §6,  6  Sm.  L.  439,  i  Purd.  167,  p.  819. 

182  Appeal  of  Central  R.  of  New  Jersey,  102  Pa.  38. 

183  Fulton  V.  Commercial  Traveler's  Mutual  Accident  Association, 
172  Pa.  117. 
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because  it  did  not  show  Irwin's  relation  to  the  corporation.^** 
Again,  if  the  sheriflf's  return  is  regular  on  its  face  it  is  conclusive 
that  the  defendant  is  a  foreign  corporation,  though  this  fact  is  not 
specifically  averred,  and  the  return  cannot  be  proved  to  be  false 
by  extrinsic  evidence."'  Thus  if  the  sheriff  makes  return  that  he 
has  served  the  agent  of  the  defendant  the  court  will  not  inquire 
into  the  question  of  his  agency;  if,  in  truth,  the  return  is  false, 
the  defendant's  remedy  is  against  the  sheriff.'*^  Again,  if  the  re- 
turn be  in  due  form  the  objection  can  only  be  taken  by  plea  in 
abatement;  the  Procedure  Act  of  1887  has  not  changed  the 
method  of  raising  the  question  of  jurisdiction.^'^ 

32.  Not  changed  by  Act  of  1901. 

The  common  law  rule  applying  to  suits  against  corporations  is 
still  the  general  rule  throughout  the  state,  and,  therefore,  no  suit 
is  authorized  against  a  corporation  except  in  a  county  where 
the  corporate  property  is  in  whole  or  in  part  situated,  or  where  it 
transacts  a  substantial  part  of  its  business.  There  is  nothing  in 
the  Service  Act  of  1901  to  change  the  rule.  That  act  merely 
regulated  the  service  of  process  and  makes  no  changes  in  the 
jurisdiction  of  courts  and  the  liability  of  corporation  to  be  sued.^** 

33.  On  whom  service  can  be  niade.(i) 

Service  on  the  chief  clerk  of  a  department  of  a  corporation, 
and  not  on  the  chief  clerk  of  the  executive  department,  is  bad 
under  the  Service  Act  of  1901  ;^'°  while  service  of  process  on  an 
agent  can  only  be  made  at  his  usual  place  of  business  or  resi- 
dence.^^" Nor  is  the  real  estate  agent  of  a  railroad  company  an 
officer  on  whom  service  can  be  made  in  any  case.^"^    Nor  is  a 

i    2  Vale  4295. 

184  Emensite  Gun  &  Ammunition  Co.  v.  Pool,  6  Dist.  47. 

185  National  Bank  of  the  Republic  v.  N.  Y.  Central  &  Hudson  River 
R.  Co.,  8  W.  N.  C.  252;  Kalbach  v.  N.  Y.  &  Lake  Erie  R.  Co.,  11  W.  N.  C. 
174. 

186  Kennard  v.  New  Jersey  R.  Co.,  i  Phila.  41. 

187  Sheetz  v.  Chesa.  &  Ohio  R.  Co.,  10  Dist.  373;  Bank  v.  American 
Ship  Building  Co.,  15  W.  N.  C.  30;  Benwood  v.  Iron  Works  &  Hutchin- 
son, loi  Pa.  359- 

188  Park  Brothers  &  Co.  v.  Oil  City  Boiler  Works,  204  Pa.  453 ;  Vich- 
estin  V.  Ocean  Coal  Co.,  37  C.  C.  694. 

189  Galligan  v.  Central  R.  of  New  Jersey,  i  Justice  233. 

190  Lehigh  Valley  Ins.  Co.  v.  Fuller,  81  Pa.  398. 

191  Stark  V.  Lehigh  Coal  Co.,  9  Kulp  467. 
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judgment  on  an  execution  attachment  served  on  the  bookkeeper 
of  a  corporation  garnishee  binding  on  the  corporation.^"^ 

There  can  be  no  service  on  an  extinct  corporation  whereby  a 
judgment  against  it  by  default  can  be  obtained."*  But  if  a  part- 
nership becomes  incorporated  and  is  subsequently  sued  as  a  firm 
before  a  magistrate,  and  defends,  and  the  magistrate  allows  the 
plaintiff  to  amend  by  inserting  the  corporate  name,  the  judg- 
ment cannot  be  set  aside  on  certiorari  because  the  corporation 
as  one  was  not  served. ^°* 

A  transitory  action  may  be  begun  against  a  corporation  by 
service  of  process  on  a  proper  officer  wherever  he  may  be  found 
within  the  state.^°^ 

34.  Service  on  corporation  with  branch  ofHces. 

If  a  corporation,  having  its  principal  office  in  another  county, 
has  a  branch  office  where  a  contract  is  made  through  its  sales 
agent  with  a  county  resident  for  work  done  therein,  service  in 
a  suit  brought  in  that  county  on  the  sales  agent  is  good.^"®  Like- 
wise, service  of  a  summons  on  a  secretary  while  temporarily  vis- 
iting in  another  county  in  which  the  contract  was  made  and  per- 
formed is  valid.^°^ 

35.  Service  on  corporation  beyond  limits  of  county. 

With  respect  to  service  on  a  corporation  beyond  the  limits  of 
the  county  where  trespass  to  land  has  been  committed,  the  Act  of 
1836^®*  is  still  in  force  and  has  not  been  affected  by  the  Service 
Act  of  1901.  The  plain  meaning  of  the  earlier  act  is  if  there 
are  neither  officers  nor  agents  of  a  home  corporation  within  the 
county  where  such  a  trespass  is  committed,  a  summons  shall  run 
beyond  the  limits  of  the  county  and  shall  be  served  on  the  chief 
officers  of  the  corporation  in  any  part  of  the  state. ^°' 

192  Riley  v.  Phillips,  45  Pitts.  L.  J.  462- 

193  Shamokin  Valley  &  Pottsville  R.  Co.  v.  Malone,  85  Pa.  25. 

194  Marr  v.  Slaymaker-Barry  Co.,  14  Lane.  L.  Review  366. 
19s  Hughart  v.  Belford  &  B.  R.  Co.,  2  Leg.  Op.  63. 

196  Phcenix  Iron  Works  Co.  v.  Mullens,  28  C.  C.  587.    This  decision 
was  under  the  Service  Act  of  1901. 

197  Dick  v.  Meadville  St.  R.  Co.,  7  Dist.  350. 
ig8    Act  June  13,  §42,  P.  L.  S68. 

199  Eckman  v.  Pennsylvania  Coal  Co.,  21  Dist.  18. 

200  Freeland  v.  Pa.  Central  Ins.  Co.,  94  Pa.  504.    See  Chapter  18,  §15, 
Vol.  I,  p.  687. 
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36.  The  statement  and  evidence. 

The  statement  of  a  corporation  need  not  contain  the  profert 
of  the  charter,  and  the  want  of  it  must  be  pleaded  in  abatement.'"'" 
Nor  need  the  circumstances  relating  to  the  suit  be  set  forth  in  the 
praecipe  or  summons. ^°^  The  question  of  incorporation  may  be 
raised  under  the  plea  of  non  assumpsit.^"^  The  Act  of  1885^°' 
provides  that  "in  every  suit  or  judicial  proceeding  in  the  com- 
monwealth, to  which  a  corporation  is  a  party,  the  existence  of 
such  corporation  shall  be  taken  to  be  admitted,  unless  it  is  put 
in  issue  by  the  pleadings."  If,  therefore,  the  plaintiff  avers  that 
it  is  a  corporation  duly  organized  and  existing  under  the  laws 
of  the  State  of  Pennsylvania,  and  there  is  no  denial  of  the  aver- 
ment in  the  pleadings,  the  corporate  existence  of  the  plaintiff  is 
admitted  by  the  defendant.^"*  A  misnomer  of  the  defendant  cor- 
poration can  only  be  pleaded  in  abatement.^"^  After  an  affidavit 
of  defense  has  been  filed,  a  plea  entered,  followed  by  arbitration 
and  appeal,  it  is  too  late  to  plead  that  the  defendant  is  not  a  cor- 
poration.^"* 

Persons  who  contract  with  a  corporation  are  estopped,  in  an 
action  on  the  contract,  from  denying  its  corporate  existence;^"' 
but  they  may  show  that  the  contract  was  ultra  vires  f°^  this  de- 
fense, however,  will  not  avail,  when  the  contract  has  been,  in 
good  faith,  fully  performed  by  the  one  party,  and  the  other  has 
had  the  full  benefit  of  the  performance  and  of  the  contract.^"' 
In  a  suit  by  a  corporation,  where  there  is  a  variance  between  the 
corporate  name  in  the  agreement,  and  that  in  which  the  suit  is 

201  Benwood  Iron  Works  v.  Hutchinson,  loi  Pa.  362. 

202  Empire  Mfg.  Co.  v.  Hench  &  Dromgold,  15  Dist.  659. 

203  Act  June  24,  P.  L.  149,  i  Purd.  §179,  p.  822. 

204  Monongahela  Bridge  Co.  v.  Pittsburgh  &  Birmingham  Traction 
Co.,  196  Pa.  25;  Pa.  Knitting  Co.  v.  Bibb  Mfg.  Co.,  21  C.  C.  537;  Rheem 
V.  Naugatuck  Wheel  Co.,  33  Pa.  358;  Lancaster  Bank  v.  McCall,  2  Clark 
498;  Barton  v.  National  Ex.  Co.,  9  Kulp  212;  Zion  Church  v.  St.  Peter's 
Church,  5  W.  &  S.  215 ;  Lehigh  Bridge  Co.  v.  Lehigh  Coal  &  Nav.  Co.,  4 
R.  9;  Fritz  V.  Commissioners  of  Montg.  Co.,  17  Pa.  130. 

20s    Freeland  v.  Pa.  Central  Ins.  Co.,  94  Pa.  504. 

206  Union  Type  Foundry  v.  Kittanning  Ins.  Co.,  138  Pa.  137. 

207  Cochran  v.  Arnold,  58  Pa.  399. 

208  McKay  v.  Seyfert,  34  L.  I.  248;  Montague  v.  Church  School  Dis- 
trict, 52  N.  J.  Law  218. 

2og  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  70;  Oil  Creek  and  Alle- 
gheny River  Railroad  Co.  v.  Pennsylvania  Transportation  Co.,  83  Pa.  160. 
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brought,  if  there  be  any  evidence  of  a  mistake,  it  must  be  sub- 
mitted to  the  jury.^^"  In  an  action  against  a  corporator,  the 
books  of  the  corporation  are  evidence  to  prove  an  assessment  ;^^^ 
or  for  the  purpose  of  showing  its  organization  ;^^^  and,  in  gen- 
eral, they  are  evidence  in  disputes  between  members  of  the  cor- 
poration, but  not  against  strangers.^" 

In  an  action  against  a  corporation,  on  a  sealed  instrument,  the 
seal  does  not  prove  itself,  but  must  be  proved  by  some  person 
having  knowledge  of  it  f^^  it  is  not  necessary,  however,  to  prove, 
in  the  first  instance,  that  the  seal  was  affixed  by  authority  of  the 
directors. ^^'  A  plaintiff,  by  suing  a  corporation  by  its  corporate 
name,  admits  its  corporate  existence  ;^^®  and  the  directors  can- 
not set  up  a  defect  in  the  organization,  in  which  they  partici- 
pated.^^^  It  is  not  necessary,  in  a  suit  against  a  corporation  for 
negligence  in  repairing  a  street,  to  recite,  in  the  declaration,  the 
act  of  assembly  which  binds  the  corporation  to  keep  its  streets  in 
repair,  nor  to  aver  that'  it  had  funds  to  do  so."^'  The  subject  of 
bail  in  error,  when  the  writ  is  sued  out  by  a  corporation,  has 
been  already  considered  f^^  and  so  has  that  of  execution  against 
a  corporation.^^" 

37.  Suit  by  foreign  corporation. 

By  the  comity  of  nations  a  corporation  may  maintain  a  suit  in 
another  state  than  that  of  its  creation  ;"^  but  its  right  to  sue  may 
be  subjected  to  conditions  by  the  local  law ;  they  are  not  embraced 

210  Hendel  v.  Berks  and  Dauphin  Turnpike  Road,  i6  S.  &  R.  92. 

211  Fleming  v.  Wallace,  2  Yeates  120;  Comfort  v.  Leland,  3  Wh.  88; 
Bavington  v.  Pittsburgh  and  Steubenville  Railroad  Co.,  34  Pa.  358. 

212  Grant  v.  Henry  Clay  Coal  Co.,  80  Pa.  208. 

213  Commonwealth  v.  Woelper,  3  S.  &  R.  29. 

214  Farmers'  and  Mechanics'  Turnpike  Co.  v.  McCuUough,  25  Pa.  303 ; 
Tours  V.  Vreelandt,  8  N.  J.  Law  352;  Vaughn  v.  Hankinson,  53  N.  J. 
Law  79. 

215  Quicksall  v.  Railroad,  4  Leg.  &  Ins.  Rep.  107 ;  Leggett  v.  New  Jer- 
sey Manufacturing  and  Banking  Co.,  Saxton  (N.  J.)  S41 ;  Manhattan  Co. 
V.  New  Jersey  Stock  Yard  Co.,  24  N.  J.  Eq.  165. 

216  People  V.  Turnpike  and  Bridge  Co.,  20  Barb.  518. 

217  Freeman  v.  Stine,  34  L.  I.  96- 

218  Erie  V.  Schwingle,  22  Pa.  384. 

219  See  Chap.  27,  §53,  Vol.  2,  p.  1159. 

220  See  Chap.  29,  §§421-428,  Vol.  2,  p.  1x53. 

221  Stewart  v.  U.  S.  Insurance  Co.,  9  W.  126;  N.  Y.  Dry  Dock  v. 
Hicks,  5  McLean  iii;  Bank  of  Augusta  v.  Earle,  13  Pet.  543,  591, 
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by  the  constitutional  provision  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and  immunities  of  the  citi- 
zens of  the  several  states. "^^^  In  1874^^'  the  general  assembly 
enacted  that  any  foreign  corporation  is  prohibited  from  doing 
business  in  the  state  until  it  has  filed  with  the  Secretary  of  the 
Commonwealth  a  certificate  setting  forth  the  location  of  an  office 
here  and  the  name  of  an  authorized  agent  on  whom  process  may 
be  served.  The  enforcement  of  this  act  has  proved  difficult  be- 
cause it  faces  the  inhibition  in  the  federal  constitution  against 
restrictions  on  interstate  commerce.  In  disentangling  the  cases, 
the  restrictions  that  may  be  lawfully  imposed  in  the  way  of  deny- 
ing them  access  to  the  courts  of  the  state  will  be  first  considered. 

a.  When  nonresident  corporation  cannot  sue. 

A  nonresident  corporation  cannot  engage  in  any  business  per- 
taining to  the  occupation  and  improvement  of  real  estate,  thus, 
such  a  corporation  cannot  insure  it,  or  erect  a  building  thereon,  or 
a  highway,  or  a  railway,  or  any  other  kind  of  structure  within  the 
state.^^*  On  the  other  hand,  the  law  does  not  effect  the  sale 
and  delivery  of  merchandise,  for  this  is  interstate  commerce 
which  is  protected  by  the  federal  constitution.  Thus  a  nonregis- 
tered  foreign  corporation  cannot  recover  a  subscription  for  the 
erection  of  a  building  if  the  material  was  purchased  in  the  state 
and  the  workmen  were  residents  therein.^^^  Likewise,  if  a  for- 
eign corporation  builds  an  electric  railway  here,  but  does  not 
file  the  required  certificate  until  the  work  is  completed,  it  can- 
not maintain  an  action  for  the  labor  and  materials  furnished  dur- 
ing the  progress  of  the  work.^''^  "This  purpose  is  not  accom- 
plished by  a  registration  of  the  corporation  at  the  pleasure  of 
the  officers,  or  when  it  may  be  to  their  interest  to  appeal  to  our 
courts.  . . .  Nothing  short  of  a  registration  before  the  contract 
that  it  seeks  to  enforce  is  made,  can  give  it  the  right  of  ac- 

222  Paul  V.  Virginia,  8  Wall.  168;  Ducat  v.  Chicago,  10  Wall.  410. 

223  Act  April  22,  §1,  P.  L.  108,  2  Purd.  §1,  p.  1730. 

224  See  Del.  River  Quarry  &  Construction  Co.  v.  Bethlehem  &  Naz. 
Pass.  R.  Co.,  204  Pa.  22. 

225  Chicago  Building  Co.  v.  Myton,  24  Super.  Ct.  16.  But  see  Sigua 
Iron  Co.  V.  Vandervort,  164  Pa.  572. 

226  Del  River  Quarry  &  Construction  Co.  v.  Bethlehem  &  Naz.  Pass. 
R.  Co.,  204  Pa.  22. 
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tion."^''^  Again,  the  location  of  such  an  agent  here  without  the 
registration  of  the  corporation  will  not  fulfill  the  law  and  enable 
the  corporation  to  sue  and  recover  on  a  contract  executed  by  the 
agent  in  the  state.^^*  So,  too,  if  a  foreign  corporation  has  more 
than  one  branch  store  separately  organized  and  doing  business 
here  and  files  only  one  place  of  business,  it  cannot  recover  for 
materials  furnished  by  an  unregistered  agency."^®  Again,  if  a 
foreign  ice  company  stores  ice  here  without  regard  to  its  source 
of  supply  it  is  outside  the  pale  of  the  law  unless  it  registers  and 
cannot  maintain  an  action  to  recover  for  a  sale  of  ice.'''" 

b.  When  it  can  sue. 

On  the  other  hand  a  foreign  corporation  "may  advertise  its 
goods,  take  orders,  make  contracts  of  sale  respecting  the  same, 
and  ship  them  to  customers  in  this  state.  It  may  also  employ 
agents  living  in  Pennsylvania  to  go  from  county  to  county,  from 
town  to  town,  and  from  person  to  person  to  secure  orders.  Or 
the  agent  may  never  go  outside  of  his  own  county,  city  or  town, 
thus  being  in  one  sense  a  local  agent,  and  yet  be  doing  business 
which  is  not  and  cannot  be  reached  under  our  Act  of  1874."^" 
On  such  a  contract  the  corporation  may  sue  and  be  sued  as  if 
registered.^'^  It  may  also  foreclose  a  mortgage  on  land  situated 
in  this  state  ;^''  or  recover  on  a  contract  of  subscription  to  its 
capital  stock  f^*^  or,  if  a  foreign  railway  company  having  a  freight 
solicitor  here,  may  issue  bills  of  lading  and  collect  the  money 

227  Ibid.,  Fell,  J.,  Pittsburgh  Construction  Co.  v.  West  Side  Belt  R. 
Co.,  16  Dist.  670. 

228  Niagara  Homestead  Co.  v.  Vernier,  28  C.  C.  427. 

229  National  Wall  Paper  Co.'s  Appeal,  15  Super.  Ct.  407. 

230  West  Jersey  Ice  Mfg.  Co.  v.  Armour  &  Co.,  12  Super.  Ct.  443. 

231  Wickham,  J.,  Blakeslee  Mfg.  Co.  v.  Hilton,  5  Super.  Ct.  184,  ap- 
proved in  W.  B.  Mearshon  &  Co.  v.  Pottsville  Lumber  Co.,  187  Pa.  12,  16. 

232  Ibid.;  Wolff  Dryer  Co.  v.  Samuel  L.  Bigler  &  Co.,  192  Pa.  466; 
Hovey's  Estate,  198  Pa.  385;  N.  J.  Steel  Tube  Co.  v.  Riehl,  9  Super.  Ct. 
220. 

233  New  York  &  Scranton  Construction  Co.  v.  Winton,  208  Pa.  467; 
Leasure  v.  Union  Mutual  Life  Ins.  Co.,  91  Pa.  491. 

234  Pavilion  Co.  v.  Hamilton,  IS  Super.  Ct.  389;  Galena  M.  &  S.  Co. 
V.  Frazier,  20  Super.  Ct.  394;  Shepp  v.  Schuylkill  Valley  Traction  Co., 
17  Montg.  52. 
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for  transporting  the  goods  f^"  or  if  selling  goods  through  a  com- 
mission merchant  may  recover  the  value  of  them.'"' 

The  most  difficult  controversy  has  arisen  over  the  status  of  the 
selling  agents  of  such  companies.  They  may  send  agents  into  the 
state  who  may  make  sales  and  deliveries  and  still  be  within  the 
federal  protection,^^^  no  less  so  when  they  consign  goods  to  com- 
mission merchants  who  sell  them  in  their  own  name;^^*  but  if 
they  have  agents  here  to  whom  their  goods  are  consigned  for 
sale  which  are  sold  either  directly  or  indirectly  on  commission, 
then  they  are  doing  business  here  within  the  meaning  of  the  law  of 
1874  and  cannot  sue  in  the  state  courts.^'*  On  the  other  hand, 
if  their  agents  here  have  only  a  correspondence  office  and  sim- 
ply take  orders  which  are  sent  to  the  home  office  for  approval, 
the  corporation  is  still  outside  the  law  of  1874."*°  The  same 
principle  of  construction  is  applied  to  a  steamship  company 
engaged  in  transporting  passengers  on  the  high  seas  which  has 
a  passenger  agency  here;^*^  also  to  a  foreign  insurance  com- 
pany whose  agents  send  all  applications  for  insurance  to  the 
home  office  which  accepts  them  and  issues  the  policies.^" 

38.  When  registered  foreign  corporation  can  sue. 

Whenever  a  foreign  corporation,  not  within  the  protection  of 
the  federal  law,  invokes  the  aid  of  the  state  courts,  it  must  show 
that  it  was  entitled  to  do  business  here  by  complying  with  the 
law  of  1874  relating  to  the  appointment  of  an  agent  and  desig- 
nating its  place  of  business.    And  if  it  removes  to  another  county, 

23s    Sheetz  v.  Chesapeake  &  Ohio  R.  Co.,  10  Dist.  373. 

236  Hovey's  Estate,  198  Pa.  385;  Cosmopolitan  Fashion  Co.  v.  Brobst, 
8  North  32.  But  see  Milsom  R.  &  F.  Co.  v.  Kelly,  10  Super.  Ct.  565; 
West  Jersey  Ice  Mfg.  Co.  v.  Armour,  12  Super.  Ct.  443. 

237  Wolf  Dryer  Co.  v.  S.  L,.  Bigler  &  Co.,  192  Pa.  466;  W.  B.  Mear- 
shon  &  Co.  V.  Riehl,  9  Super.  Ct.  220;  Blakeslee  Mfg.  Co.  v.  Hilton  Mfg. 
Co.,  5  Super.  Ct.  184;  Wile  v.  Onsel,  i  Dist.  187;  Dunn  v.  Wilkes-Barre 
Township,  12  Luz.  L.  R.  325. 

238  Hovey's  Estate,  198  Pa.  385;  Cosmopolitan  Fashion  Co.  v.  J.  C. 
Brobst,  8  North.  32. 

239  West  Jersey  Ice  Mfg.  Co.  v.  Armour  &  Co.,  12  Super.  Ct.  565; 
Columbia  Mills  Co.  v.  Lincoln  Sav.  &  Trust  Co.,  15  Dist.  987. 

240  Spider  Lake  Lumber  Co.  v.  Geisel,  19  Dist.  959 ;  Lambert  Hoisting 
Engine  Co.  v.  Carnegie  Coal  Co.,  17  Dist.  227. 

241  Fisher  v.  Cunard  Steamship  Co.,  18  Dist.  1072. 

242  Fulton  V.  Commercial  Travelers'  Mutual  Accident  Association, 
172  Pa.  117. 
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it  must  file  a  new  certificate  designating  the  new  place  of  busi- 
ness, otherwise  it  has  no  standing  to  enforce  its  claim  in  the 
courts.^*' 

a.  Authority  of  its  agent. 

Moreover  any  person  who  assumes  to  act  as  such  agent  must 
be  regarded  as  having  some  knowledge  of  its  powers  and  limita- 
tions. If,  therefore,  he  makes  a  contract  assuming  to  act  as  its 
representative  and  did  not  possess  the  required  authority,  he  is 
personally  liable  to  the  other  contracting  party.^**  "A  citizen  of 
this  state,''  says  Justice  McCollum,  "who  has  a  business  transac- 
tion with  another  as  agent  of  a  foreign  corporation  may  rely  on 
the  representation  of  the  agent  as  to  his  authority,  without  re- 
leasing him  from  his  common  law  liability  as  principal,  if  it 
turns  out  that  his  action  was  unauthorized.  In  other  words,  his 
failure  to  make  search  in  the  office  of  the  Secretary  of  the  Com- 
monwealth, for  the  statement  which  the  corporation  ought  to 
file  there,  will  not  inure  to  the  benefit  of  the  person  who  falsely 
pretended  that  he  was  its  duly  constituted  agent."^*" 

The  Act  of  1874^*°  does  not  require  that  the  registered  agent 
of  a  corporation  shall  stand  in  any  other  relationship  than  its 
agent  on  whom  process  is  served."*^  If  he  was  a  stockholder  and 
its  secretary  and  treasurer  and  has  parted  with  his  stock  and 
resigned  his  offices,  his  agency  nevertheless  exists,  and  process  may 
be  served  on  him  as  before.^**  And  if  he  combined  both  func- 
tions of  commercial  and  authorized  registered  agent,  and  resigns 
the  former,  the  corporation  is  still  doing  business  within  the' 
law."" 

b.  Foreign  insurance  companies. 

A  series  of  different  acts  apply  to  foreign  insurance  com- 
panies, but  the  principle  is  the  same,  and,  unless  they  are  ob- 

243  Phoenix  Silk  Mfg.  Co.  v.  Reilly,  187  Pa.  526;  Phila.  Bill  Posting 
Co.  V.  Wegefarth,  15  Dist.  940. 

244  Lasher  v.  Stimson,  145  Pa.  30. 

245  Ibid.  36. 

246  Act  April  22,  §1,  P.  L.  108,  2  Purd.  §1,  p.  173a. 

247  Germantown  Dairy  Co.  v.  McCallum,  223  Pa.  554;  De  La  Vergne 
Ref.  Machine  Co.  v.  Kolisher,  214  Pa.  400. 

.  248    De  La  Vergne  Ref.  Machine  Co.  v.  Kolischer,  214  Pa.  400. 
249    Ibid. 
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served,  a  company  has  no  standing  in  any  court  in  the  common- 
wealth.^'o 

39.  Suit  against  a  foreign  corporation. 

Prior  to  the  Act  of  1849^°^  ^  foreign  corporation  could  not  be 
sued^'''  or  garnisheed^'^  by  service  of  process  on  its  chief  officer 
or  agent  within  the  state's  jurisdiction.  By  that  act  the  writ 
could  be  served  at  the  officer's  residence  by  leaving  a  true  and 
attested  copy  with  an  adult  member  of  his  f  amily.^^*  The  Act  of 
1849  was  amended  by  the  Act  of  1851^^=  and  1858,^'°  yet  as 
neither  specified  the  character  of  the  agent  on  whom  service 
could  be  made,  service  on  any  agent  was  deemed  sufficient  unless 
it  was  entirely  foreign  to  the  scope  of  his  authority.^^^  Accord- 
ingly a  traveling  agent  who  came  into  the  state  to  sell  his  prin- 
cipal's goods  was  deemed  an  agent  for  the  service  of  process  f^' 
on  the  other  hand,  the  traveling  agent  of  an  insurance  company 
who  was  here  for  the  sole  purpose  to  effect  insurance  was  not  an 
agent  on  whom  valid  service  could  be  made.^°'  Then  followed 
the  Act  of  1874,  requiring  the  appointment  of  a  registered  agent 
on  whom  service  could  be  made.^'"    If  no  registered  agent  was 


230  Commonwealth  Mutual  Fire  Ins.  Co.  v.  Sharpless  Brothers,  12 
Super.  Ct.  333;  Potts  v.  Prudential  Ins.  Co.,  6  Dist.  520;  Western  Mass. 
Mutual  Fire  Ins.  Co.  v.  Girard  Point  Storage  Co.,  6  Dist.  54;  McBride  v. 
Rinard,  172  Pa.  542;  Thorne  v.  Travelers'  Ins.'  Co.,  80  Pa.  is;  Citizens' 
&  Surety  Co.  v.  McCanna  &  Fraser  Co.,  6  Dist.  25. 

251  Act  March  21,  P.  L.  216. 

252  Dawson  v.  Campbell,  2  Miles  170. 

253  Nash  V.  Church,  i  Miles  78;  Dawson  v.  Campbell,  2  Miles  170; 
Bank  of  Virginia  v.  Adams,  i  Pars.  534.  A  foreign  corporation  is  subject 
to  foreign  attachment  although  it  has  an  agent  in  the  state,  or  even  in  the 
county  in  which  the  suit  was  brought.  Diener  v.  Wopsonnock  Hotel  Co., 
10  Dist.  57;  Pierce  v.  McLaughlin  Electric  Co.,  28  W.  N.  C.  311. 

254  Coxe  V.  Camden  &  Atlantic  R.  Co.,  11  W.  N.  C.  386;  Johnson  v. 
American  Bill  Posting  Co.,  13  C.  C.  96. 

255  Act  April  8,  P.  L.  3S4- 

256  Act  April  21,  P.  L.  403- 

257  Ramsey  v.  Wheeler  &  Wilson  Sewing  Mach.  Co.,  3  Foster  66 ;  Na- 
tional Bank  of  the  Republic  v.  New  York  Central  and  Hudson  River  R. 
Co.,  8  W.  N.  C.  252 ;  Crawford  v.  Cunard  Steamship  Co.,  8  W.  N.  C.  567. 

258  Bragdon  v.  Perkins-Campbell  Co.,  19  C.  C.  305. 

259  Parke  v.  Commonwealth  Ins.  Co.,  44  Pa.  422. 

260  Hewes  v.  Howe  Sewing  Machine  Co.,  2  Leg.  Rec.  210;  American 
Steel  &  Wire  Co.  v.  Raleigh  Coal  &  Coke  Co.,  10  Dist.  285. 
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appointed,  then  service  on  an  agent  was  held  to  be  good,^"^  or 
was  cured  by  a  general  appearance.^^^  Notwithstanding  the 
Service  Act  of  1901,  the  act  of  1874  remained  in  force  with  re- 
spect to  the  mode  of  serving  process  on  a  foreign  corporation  on 
its  designated  agent.^''"  Nor  is  a  foreign  corporation  having  no 
office  or  agency  in  the  state  and  doing  no  business  here,  amenable 
to  judicial  process  by  reason  of  the  permanent  domicile  of  its 
president  in  the  state.^®* 

a.  Foreign  insurance  companies. 

With  respect  to  foreign  insurance  companies  the  Acts  of  1849 
and  1851  above  mentioned,  were  superseded  by  the  Act  of  1873,^^^ 
and  this  in  turn  was  amended  by  the  Act  of  1883,^"''  which  super- 
seded all  previous  legislation  on  the  subject.^"^  By  this  act,  if  no 
service  of  summons  could  be  had  in  the  county  where  the  pro- 
cess issued,  the  process  could  be  served  either  on  the  agent 
designated  for  the  purpose  by  the  company,  or  on  the  person 
designated  by  the  Insurance  Commissioner,  or  the  commissioner 
himself.^** 

b.  Effect  of  verdict. 

Where  a  joint  stock  association  of  New  York  is  sued  under  the 
name  of  "Adams  Express  Company,"  and  after  a  trial  on  the 
merits,  and  a  verdict  for  the  plaintiff  the  name  of  the  defendant 
is  amended  so  as  to  read  "William  M.  Barrett,  President  of  the 
Adams  Express  Company,"  to  comply  with  the  New  York  law, 
which  provides  that  suit  may  be  maintained  against  the  presi- 
dent of  such  an  association,  and  thereafter  on  a  second  trial,  a 
verdict  and  judgment  is  again  rendered  in  favor  of  the  plaintiff, 

261  Hagerman  v.  Empire  Slate  Co.,  97  Pa.  534. 

262  Commonwealth  Title  Ins.  &  Tr.  Co.  v.  Brown,  11  C.  C.  542;  Son- 
neman  v.  Gable,  7  York  107. 

263  See  Chap.  7,  §21,  Vol.  i,  p.  257. 

264  Cleveland  Builders'  Supply  Co.  v.  Hoosier  Cement  Co.,  10  Dist. 
491. 

26s    Act  April  4,  P.  L.  20. 

266  Act  June  20,  P.  L.  I34- 

267  Busch  V.  World  Mutual  Benefit  Association,   16  C.  C.  361. 

268  McCann  v.  Wayne  Mutual  I<ife  Ins.  Co.,  10  Dist.  560;  Werron  v. 
Metropolitan  Life  Ins.  Co.,  166  Pa.  112.  See  Cook  v.  Metropolitan  Life 
Ins.  Co.,  3  Dist  625. 
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an  execution  under  the  judgment  may  properly  issue  against  the 
property  of  the  Adams  Express  Company."'^ 

c.  Liability  of  agent  as  garnishee. 

Although  an  agent  of  a  foreign  corporation  doing  business  in 
the  state  without  registration  may  be  personally  liable  for  debts 
incurred  by  him  on  its  behalf,  such  transactions  do  not  make  him 
liable  as  garnishee  of  the  corporation  in  an  attachment  against 
it."" 

d.  Where  suit  against  foreign  corporation  may  be  begun. 

A  suit  against  a  foreign  corporation  may  be  begun  in  any 
county  where  it  has  a  business  office  with  a  principal  officer  in 
charge,  when  the  cause  of  action  arises  there,  though  its  regis- 
tered office  may  be  elsewhere.^^^  And  if  a  foreign  corporation 
makes  a  contract  at  its  principal  office  where  the  meetings  of  its 
board  are  held,  it  is  liable  thereon  in  a  suit  even  by  a  nonresident, 
though  it  may  have  abandoned  its  office  before  the  suit  was 
begun.^'' 

e.  May  remove  action  to  federal  court. 

A  foreign  corporation  if  sued  here  can  remove  the  action  to 
the  federal  courts,  nor  is  the  right  waived  by  receiving  service  of 
summons  or  other  process  through  an  agent,^'^  nor  is  such  re- 
moval by  an  insurance  company  sufficient  ground  for  revoking  its 
license.'^* 

f.  Defenses. 

An  affidavit  avering  that  the  plaintiff  was  a  foreign  corpora- 
tion and  had  not  complied  with  the  Act  of  1874,  prohibiting  them 
from  doing  business  here  without  known  places  of  business  and 
authorized  agents,  but  failing  to  aver  that  the  plaintiff  was  doing 
business  in  the  state,  is  insufficient  to  prevent  summary  judg- 
ment.^'^  Nor  is  an  affidavit  sufficient  in  an  action  to  recover  a 
stock  subscription,  that  the  plaintiff,  a  foreign  corporation,  has 

269  Lepsch  V.  Barrett,  236  Pa.  579. 

270  Zucker  v.  Froment,  5  Dist.  579. 

271  Dech  V.  Brodhead  Contracting  Co.,  9  North.  179. 

272  Causey  v.  Cedartown  Land  Imp.  Co.,  i  Dist.  557. 

273  Fox  V.  American  Casualty  Ins.  Co.,  12  C.  C.  207. 

274  Traveler's  Ins.  Co.  Case,  12  Dist.  124. 

275  Campbell  v.  Hering,  139  Pa.  473. 
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not  complied  with  the  registration  law,  as  the  defendant  may 
have  purchased  the  stock  in  another  state.'''*  Nor  is  an  affidavit 
sufficient  which  avers  that  the  plaintiff  was  a  foreign  corpora- 
tion, and,  notwithstanding  the  prohibition  contained  in  the  Act 
of  1874,  was  engaged  in  the  business  of  selling  clothing  at  the 
time  of  and  since  the  impetration  of  the  suit.^''^ 

"When  the  defense  of  a  nonregistered  corporation  is  attempted 
to  be  set  up,  the  defendant  must  aver  facts  which  show  the  mat- 
ter in  question  to  be  an  intrastate  transaction ;  or  the  averment 
must  be  that  in  the  particular  transaction  the  corporation  was 
doing  business  within  the  state  contrary  to  the  act  of  assembly."^^* 

40.  Actions  by  stockholders  against  corporations.(j) 

If  a  corporation  enters  into  an  agreement  for  the  beneiit  of  the 
stockholders,  an  action  for  the  breach  is  properly  brought  in 
the  name  of  the  corporation  to  the  use  of  the  individual  stock- 
holders, and  a  judgment  will  enure  to  their  sole  benefit.^''  Under 
the  Act  of  1874  a  corporation  cannot  begin  a  suit  against  a  stock- 
holder who  lives  outside  the  place  of  its  location  by  a  service  on 
him  in  its  home  jurisdiction.^*" 

41.  Actions  against  stockholders  in  foreign  corporations. 

With  respect  to  suits  against  stockholders  in  a  foreign  cor- 
poration, by  becoming  members  of  it,  they  submit  themselves  to 
the  jurisdiction  of  the  courts  of  the  state  in  which  the  corporation 
was  created,  so  far  as  necessary  to  determine  the  liability  of  the 
corporation  for  debts,  to  ascertain  the  amount  of  its  assets,  the 
necessity  of  making  a  call  for  unpaid  subscriptions,  and  the 
making  of  a  call  or  assessment  by  the  receiver,  and  its  enforce- 
ment in  the  state  where  the  stockholder  may  live  by  appropriate 
proceedings.'''^  As  the  extent  and  character  of  the  liability  of 
such  a  stockholder  must  be  determined  by  the  courts  of  the 
state  in  which  the  statute  was  enacted,^'^  in  a  suit,  therefore, 
by  a  creditor  of  a  Kansas  corporation  against  a  stockholder  liv- 

j    4  Vale  4295. 

276  Sigua  Iron  Co.  v.  Vandervort,  164  Pa.  572. 

277  Wile  &  Brickner  Co.  v.  Onsel,  i  Dist.  187. 

278  Independent  Brick  Co.  v.  Biddle,  17  Dist.  1083,  1085. 

279  Brooks  V.  Brooks,  174  Pa.  5x9. 

280  Hanover  Junction  &  S.  R.  Co.  v.  Haldeman,  6  Lane.  Bar  113. 

281  Fell  V.  Schlieper,  21  Dist.  989. 

282  Cushing  V.  Perot,  175  Pa.  66;  Ball  v.  Anderson,  196  Pa.  86 
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ing  here,  he  may  show  that  the  plaintiff  had  already  proceeded 
against  other  stockholders  in  Kansas  whereby  he  may  have  col- 
lected part  or  all  of  his  claim."*^ 

On  the  other  hand  a  defendant  in  a  foreign  judgment,  recov- 
ered in  a  proceeding  to  collect  an  assessment  on  stock,  who  has 
been  served  only  by  publication,  cannot  be  sued  on  such  judgment 
in  this  state  if  in  the  foreign  statute  relating  to  service  by  publica- 
tion there  is  no  authorization  of  service  by  publication  in  pro- 
ceedings to  enforce  the  liability  of  stockholders  to  creditors,  and 
the  statute  by  its  very  terms  negatives  the  implication  of  the 
consent  of  the  stockholders  to  such  service  because  of  their  mem- 
bership in  a  corporation.^^* 

42.  Appeals. 

If  a  corporation  appeals,  it  must  give  bail  for  costs  as  required 
by  the  Act  of  1897,^*°  and  if  the  appeal  be  from  the  judgment  of 
a  justice  of  the  peace  the  bail  must  be  for  the  payment  of  the 
debt,  interest  and  costs.^'®  Nor  is  any  evidence  necessary  to  sup- 
port the  plaintiff's  petition  for  the  rule  on  the  defendant  to  enter 
new  bail  where  the  transcript  shows  the  two  essential  facts  that 
the  defendant  is  a  foreign  corporation  and  that  the  bail  entered 
is  only  for  costs.^^^  If,  however,  a  corporation  has  neglected  to 
do  this,  the  appeal  should  not  be  stricken  off,  but  a  rule  should 
be  taken  to  show  cause  why  the  appeal  should  not  be  perfected.^** 
A  foreign  corporation  plaintiff  on  a  sheriff's  interpleader  is  not 
compelled  to  enter  security  for  costs.^*^ 

43.  Banking  corporations. 

Most  of  the  suits  against  banks  and  banking  corporations  are 
actions  of  assumpsit  to  recover  deposits  that  are  withheld,  or 
collections,  or  actions  of  trespass  for  negligence  in  keeping  the 
bonds  and  other  securities  of  their  customers.  While  a  depositor 
of  course  can  maintain  a  suit  to  recover  a  deposit  that  is  unlaw- 
fully withheld,  the  holder  of  a  check  cannot  maintain  such  an 

283  Ball  V.  Anderson,  ig6  Pa.  86. 

284  McNutt  V.  Bakewell,  223  Pa.  364. 
28s    See  Chap.  27,  §53,  Vol.  2,  p.  1159. 

286  Dreibelbis  v.  Lancaster  Paper  Mills  Co.,  17  Lane.  L.  Rev.  399; 
Adams  v.  Lancaster  Paper  Mills  Co.,  10  Dist.  266. 

287  Adams  v.  Lancaster  Paper  Mills  Co.,  10  Dist.  266. 

288  Smith  V.  Baltimore  Mutual  Aid  Society,  20  C.  C.  332. 

289  Manhattan  Co.  v.  Grauley,  11  W.  N.  C.  255. 
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action  in  his  own  name  against  the  bank  on  which  the  check  is 
drawn  unless  the  bank  has  become  an  acceptor.^*"  If  a  bank 
receives  a  bond  or  other  thing  for  deposit  without  reward,  it  is 
not  liable  for  the  loss  unless  this  was  caused  by  the  bank's  negli- 
gence.^"^ But  if  it  makes  no  satisfactory  explanation  of  the  loss, 
the  presumption  of  negligence  is  raised.^^^  If  a  suit  is  brought 
on  a  lost  bank  certificate  of  deposit,  tender  of  indemnity  is  prop- 
erly required  by  the  court  before  rendering  judgment  for  want  of 
a  sufficient  affidavit  of  defense.^"^  The  holder  or  depositor  must 
demand  payment  before  suing  the  bank,  unless  the  demand  would 
be  unavailing,  as  if  the  relationship  of  depositor  and  depositee  is 
denied.  If  a  check  is  given  for  an  entire  deposit,  the  holder  can 
recover  the  amount  from  the  drawee  bank.^^^  If  the  holder  sues 
the  drawer,  he  must  allege  that  payment  was  demanded  of  the 
drawee  and  refused,  and  that  notice  was  sent  to  the  drawer  un- 
less there  was  a  legal  excuse  for  not  notifying  him.^"°  A  presen- 
tation is  not  necessary  when  the  drawer  at  the  time  of  delivering 
his  check  had  no  funds  in  the  bank,^"^  for  the  giving  of  a  check 
under  these  conditions  was  a  fraud.^"' 

The  statute  of  limitations  does  not  begin  to  run  against  the 
depositor  and  in  favor  of  his  bank  until  he  has  demanded  the 
deposit;^**  nor  against  a  note  deposited  as  collateral  for  a  line 
of  discounts  and  converted  into  money  by  the  bank.''""    Further, 

290  Saylor  v.  Bushong,  100  Pa.  23;  First  National  Bank  of  North- 
umberland V.  McMichael,  106  Pa.  460;  First  Nat.  Bank  of  Tamaqua  v. 
Shoemaker,  117  Pa.  94;  Maginn  v.  Dollar  Sav.  Bank,  131  Pa.  362;  Bryan 
V.  First  Nat.  Bank  of  McKee's  Rocks,  205  Pa.  7;  Clark  &  Co.  v.  Warren 
Sav.  Bank,  31  Super.  Ct.  647. 

291  Steffe  V.  First  Nat.  Bank  of  Conneautville,  22  Pitts.  L.  J.  I57; 
I^ancaster  Co.  Nat.  Bank  v.  Smith,  62  Pa.  47;  Scott  v.  Nat.  Bank  of  Ches- 
ter Valley,  72  Pa.  471. 

292  Safe  Deposit  Co.  v.  Pollock,  85  Pa.  301 ;  First  Nat.  Bank  of  Car- 
lisle v.  Graham,  85  Pa.  91. 

293  Beaver  Valley  Lodge  v.  First  Bank  of  Bellefonte,  7  Super.  Ct. 

552. 

294  Taylor's  Estate,  154  Pa.  183;  Hemphill  v.  Yerkes,  132  Pa.  545. 
29s    Girard  Bank  v.  Bank  of  Penn  Township,  39  Pa.  92. 

296  Case  V.  Morris,  31  Pa.  100,  104;  Beauregard  v.  Knowlton,  156  Pa. 
395 ;  Hoyt  V.  Seeley,  18  Comra.  352. 

297  Ibid. 

298  MiflSin  Co.  Nat.  Bank  v.  National  Bank,  199  Pa.  459;  Girard  Bank 
v.  Bank  of  Penn  Township,  39  Pa.  92. 

299  Ibid. 
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more,  notice  by  a  bank  to  the  counsel  of  the  assignee  of  a  depos- 
itor that  it  claims  the  deposit  is  a  refusal  to  pay,  and  the  statute 
begins  to  run  from  that  time.'"" 

In  an  action  by  a  bank  against  a  depositor  to  recover  an  over- 
draft of  an  entire  account,  it  is  proper  to  admit  in  evidence  the 
bank  book  showing  the  settlement  and  all  the  vouchers  sustain- 
ing it,  all  the  checks,  drafts  and  notes,  and  submit  all  this  evi- 
dence to  the  jury.'""* 

When  the  payee  of  a  judgment  note  who  is  also  one  of  the 
makers,  assigns  it  to  another  and  dies,  another  maker  of  the  note 
is  incompetent  under  the  Act  of  1887  to  testify  that  he  did  not 
sign  the  note  or  authorize  it  to  be  signed  for  him,  and  that  his 
signature  is  a  forgery.*"'"' 

a.  Recovery  in  cases  of  forgery. 

A  depositor  may  recover  from  his  bank  the  amount  of  a  check 
paid  and  charged  to  his  account  which  has  been  forged  either  as 
maker  or  indorser,  provided  he  has  given  the  bank  prompt  notice 
of  the  forgery  after  discovering  it.'"^  The  bank's  remedy  is  to 
recover  from  the  forger  or  from  those  to  whom  it  may  have 
paid  the  check  bearing  the  forged  signature  of  the  depositor,  or 
a  forged  indorsement.  The  principal  point  of  contention  in  many 
of  these  cases  relates  to  the  notice ;  was  the  holder  or  notifier  as 
prompt  and  explicit  as  required  by  law.'"^ 

Since  the  Act  of  1849,  says  Justice  Mitchell,  "the  mere  ac- 
ceptance of  forged  paper  is  no  longer  itself  a  bar  to  the  recovery 
of  the  money  by  the  party  paying,  even  though  it  be  a  bank  or 

300  Ibid. 

300a    Jack  V.  Mayer,  187  Pa.  87. 
300b    Foster  v.  AUshouse,  22  Pa.  446. 

301  Act  April  S,  1849,  §10,  P.  L.  426,  3  Purd.  §31,  p.  3162;  Roth  v. 
Creesy,  30  Pa.  14s;  Rick  v.  Kelly,  30  Pa.  527;  Tradesmen's  Nat.  Bank  v. 
Third  Nat.  Bank,  66  Pa.  435;  McConeghy  v.  Kirk,  68  Pa.  200;  Corn  Ex. 
Nat.  Bank  v.  Bank  of  the  Republic,  78  Pa.  233;  Iron  City  Nat.  Bank  v. 
Fort  Pitt  Nat.  Bank,  159  Pa.  46;  Lehigh  Coal  &  Nav.  Co.  v.  Blakeslee,  189 
Pa.  13;  Land  Title  &  Trust  Co.  v.  Northwestern  Nat.  Bank,  ig6  Pa.  230; 
Second  Nat.  Bank  of  Pittsburgh  v.  Guarantee  Trust  &  Safe  Deposit  Co., 
206  Pa.  616;  United  Security  Co.  v.  Central  Nat.  Bank,  42  W.  N.  C.  145. 

302  See  Neely  Co.  v.  Bank  of  North  America,  221  Pa.  588;  Rick  v. 
Kelly,  30  Pa.  527;  Iron  City  Nat.  Bank  v.  Fort  Pitt  Nat.  Bank,  159  Pa. 
46;  U.  S.  Life  Insurance  Trust  Co.  v.  Central  Nat.  Bank,  185  Pa.  586; 
Myers  v.  Southwestern  Nat.  Bank,  193  Pa.  i. 
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other  drawee,  nor  is  such  party  absolutely  bound  as  at  common 
law  to  discover  and  give  notice  of  the  forgery  on  the  very  day  of 
payment.  All  that  he  need  do  in  any  case  is  to  give  notice 
promptly  according  to  the  circumstances  and  the  usage  of  the 
business.  . . .  On  the  other  hand,  the  statute  does  not  dispense 
with  the  necessity  of  care  and  diligence  on  the  part  of  the  payer, 
nor  exempt  him  from  the  consequences  of  his  own  negligence,  if 
thereby  loss  would  accrue  to  the  other  party."^"^ 

If  the  holder  of  a  check  long  delays  to  bring  his  action  against 
the  drawer,  and  the  defendant  in  his  affidavit  of  defense  makes 
no  averment  of  loss,  nor  shows  that  he  has  been  injured  in  any 
way  by  the  delay  in  presentation,  there  is  no  burden  on  the  plain- 
tiff to  prove  that  the  defendant  has  suffered  no  loss.  "His  failure 
to  make  any  such  allegation  in  his  affidavit  of  defense  was  suffi- 
cient to  justify  the  presumption  that  no  such  loss  occurred,"^"* 

b.  Set  o£F  in  insolvency. 

Elsewhere  we  have  remarked  that  a  depositor  may  have  his 
deposit  set  off  against  paper  that  has  not  matured  at  the  time  of 
the  bank's  insolvency,  whether  state^"**  or  national,^"*"^  because 

303  Iron  City  Nat.  Bank  v.  Fort  Pitt  Nat.  Bank,  139  Pa.  46,  52 

304  Rosenbaum  v.  Hazard,  233  Pa.  206. 

304a  2  Belles  on  Modern  Law  of  Banking,  §20,  p.  858;  Skiles  v.  Hous- 
ton, no  Pa.  254;  Jordan  v.  Sharlock,  84  Pa.  336;  Jack  v.  Klepser,  ig6 
Pa.  187;  Northampton  Bank  v.  Balliet,  8  W.  &  S.  3";  Matter  of  Hatch, 
ISS  N.  Y.  401;  Smith  v.  Felton,  43  N.  Y.  419;  Smith  v.  Fox,  48  N.  Y. 
674;  Richards  v.  LaTourette,  119  N.  Y.  54;  Rothschild  v.  Mack,  115  N.  Y. 
I ;  Colton  V.  Drovers'  Perpetual  B.  &  L.  Association,  90  Md.  85 ;  Salladin 
V.  Mitchell,  42  Neb.  859;  Jones  v.  Piening,  85  Wis.  264;  Oatman  v.  Ba- 
tavia  Bank,  77  Wis.  501 ;  McCagg  v.  Woodman,  28  111.  84;  Third  Swedish 
Church  V.  Wetherell,  43  111.  App.  414;  Smith  v.  Spengler,  83  Mo.  408; 
Davis  v.  Industrial  Mfg.  Co.,  114  N.  C.  321;  Finnell  v.  Nesbit,  16  B.  Mon. 
(Ky.)  351;  Beatty  v.  Scudday,  10  La.  Ann.  404;  Stone  v.  General 
Michigan  Sav.  Bank,  96  Mich.  514,  515;  Thompson  v.  Union  Trust  Co., 
130  Mich.  508;  Clarke  v.  Hawkins,  5  R.  I.  219,  224;  Wagoner  v.  Paterson 
Gas  Light  Co.,  23  N.  J.  Law  283;  Ga.  Seed  Co.  v.  Talmadge,  96  Ga.  254; 
Darby  v.  Freedman's  Sav.  Bank  &  Trust  Co.,  3  Arthur  (D.  C.)  349,  3S8; 
Thomas  v.  Exchange  Bank,  99  Iowa  202;  Sweetser  v.  People's  Bank,  69 
Minn.  196;  Becker  v.  Seymour,  71  Minn.  394,  396;  St.  Paul  &  M.  Trust 
Co.  v.  Leek,  57  Minn.  87;  Stoize  v.  Bank,  67  Minn.  172;  National  Ma- 
haiwe  Bank  v.  Peck,  127  Mass.  298. 

3a4b  Scott  V.  Armstrong,  146  U.  S.  499  J  Yardley  v.  Clothier,  2  C.  C.  A. 
349,  I  Dist.  96;  Snyder's  Sons  Co.  v.  Armstrong,  37  Fed.  18;  Armstrong 
V.  Warner,  21  Ohio  Week.  Law  Bull.  136;   Balbaach  v.  Frelinghuysen,  15 
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the  deposit  was  due  at  the  time  of  the  assignment.  And  the 
rule  covers  a  time  deposit  that  has  not  matured  at  the  time  of 
the  bank's  insolvency.'°^'= 

In  like  manner,  a  depositor  owing  a  banker,  who  dies  insolvent, 
unmatured  paper  may  have  his  deposit  set  off  against  it,  because 
his  control  over  his  deposit  was  absolute  at  the  time  of  the  bank- 
er's death.'"^ 

A  depositor  must  observe  the  rule  at  the  proper  time  if  he 
wishes  to  profit  by  it.  Therefore,  if  he  pays  his  note  without 
having  his  deposit  set  off  against  it,  he  cannot  afterward  insist 
that  he  is  entitled  to  more  consideration  than  other  creditors.^'"f 

On  the  other  hand,  a  solvent  bank  having  unmatured  paper  at 
the  time  of  the  maker's  insolvency  cannot  set  off  his  deposit 
against  it  because  the  paper  was  not  due.'°*8  The  status  of  his 
creditors  as  well  as  his  debtors,  is  fixed  by  his  assignment.  For 
the  same  reason,  when  a  depositor's  note  matures  after  his  death 
and  his  estate  is  insolvent,  his  deposit  cannot  be  set  off  against 


Fed.  67s;  In  re  Meyer,  107  Fed.  86;  Adams  v.  Spokane  Drug  Co.,  57 
Fed.  888;  Ex  parte  Howard  Nat.  Bank,  12  Fed.  Cas.  No.  6,  764;  Piatt  v. 
Bentley,  11  Am.  Law  Reg.  171;  Clots  v.  Bentley,  5  Alb.  L.  J.  286;  Robin- 
son V.  Aird,  43  Fla.  30;  Mercer  v.  Dyer,  15  Mont.  317.  See  Armstrong  v. 
Warner,  49  Ohio  St.  376. 

Contra. — Stephens  v.  Schuchmann,  32  Mo.  App.  333;  Armstrong  v. 
Helm,  13  Ky.  L.  Rep.  460;  Seymour  v.  Dunham,  24  Hun  (N.  Y.)  93; 
Davis  V.  Industrial  Mfg.  Co.,  114  N.  C.  321. 

3a4e  Skiles  v.  Houston,  no  Pa.  254.  If  a  bank,  instead  of  setting  off  a 
deposit  against  a  decedent's  notes,  supposing  the  estate  is  solvent,  takes 
others  in  renewal  from  the  heirs,  they  are  estopped  from  setting  up  the  mis- 
take or  want  of  consideration  as  a  defense  in  an  action  against  thein. 
Union  &  Planters'  Bank  v.  Jefferson,  loi  Wis.  452. 

304f    In  re  Commercial  Bank,  2  Ohio  N.  P.  170. 

304g  Chipman  v.  Ninth  Nat.  Bank,  120  Pa.  86;  Dougherty  v.  Central 
Nat.  Bank,  93  Pa.  227;  Manufacturers'  Nat.  Bank  v.  Jones,  2  Penny. 
(Pa.)  377;  Beckwith  v.  Union  Bank,  9  N.  Y.  211;  Martin  v.  KunzmuUer, 
37  N.  Y.  396;  Bradley  v.  Seaboard  Nat.  Bank,  46  N.  Y.  App.  Div.  550,  556; 
Heidelbach  v.  Nat.  Bark  Bank,  87  Hun  (N.  Y.)  117;  Keep  v.  Lord,  2 
Duer  (N.  Y.)  78;  Oatman  v.  Batavian  Bank,  '3^  Wis.  501;  Birmingham 
Nat.  Bank  v.  Mayer,  104  Ala.  634,  641 ;  Columbia  Nat.  Bank  v.  German 
Nat.  Bank,  56  Neb.  803;  Ellis  v.  First  Nat.  Bank,  22  R.  I.  365;  Horner 
V.  Nat.  Bank,  140  Mo.  225;  Kortjohn  v.  Continental  Nat.  Bank,  63  Mo. 
App.  166.  But  see  Knecht  v.  U.  S.  Sav.  Institution,  2  Mo.  App.  563; 
Henderson  v.  Mich.  Trust  Co.,  117  Mich.  542,  and  cases  cited;  Mechanics' 
Bank  v.  Stone,  115  Mich.  648. 
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jt_304h  The  rights  of  creditors  became  fixed  by  his  death  and  at 
that  time  the  depository,  or  noteholder,  had  no  right  of  action 
against  his  estate. 

For  the  same  reason,  while  a  landlord's  claim  against  an  in- 
solvent bank  for  the  loss  sustained  from  the  non-fulfillment  of 
the  lease  may  be  unquestioned,'"''''  his  right  to  have  his  claim  set 
off  against  a  note  he  owes  the  bank  is  denied.^"*' 

44.  Municipal  corporation. 

A  municipal  corporation^''*^'  can  be  sued  either  on  contract  or 
for  tort,  only  in  the  county  where  it  is  situated,^"^  but  trespass 
quare  clausum  fregit  may  be  brought  against  a  corporation  in 
the  county  where  the  land  is  situated.'"*  The  municipality  may 
also  bring  suit  against  the  surety  on  a  bond  or  other  obligation 
given  by  any  officer  or  contractor  in  the  party  where  the  munici- 
pality is  situated  as  "with  like  effect  as  if  the  surety  company 
were  a  resident  of  that  county."'"^ 

a.  The  summons. 

"The  summons  of  either  process  shall  be  served  upon  the 
said  corporation  or  surety  company  defendant  by  reading  the 
same  in  the  hearing  of  any  president,  vice-president,  secretary, 
chief  clerk,  treasurer,  or  in  the  hearing  of  any  other  officer  of 
said  company,  or  of  any  director  or  agent  thereof ;  or  by  giving 
any  of  the  aforesaid  officers  or  agents  notice  of  the  contents  of 
said  summons  or  other  process,  and  giving  him  a  true  and  attest- 

304h  Appeal  of  Farmers'  and  Mech.  Bank,  48  Pa.  57;  Bosler  v.  Ex- 
change Bank,  4  Pa.  32;  Beaver  v.  Beaver,  23  Pa.  167;  National  Bank  v. 
Gormley,  2  Walk.  (Pa.)  493;  Kensington  Nat.  Bank  v.  Shoemaker,  11  Pa. 
Week.  Notes  215;  Jordan  v.  National  Shoe  and  Leather  Bank,  74  N.  Y. 
467.     See  Demmon  v.  Boylston  Bank,  5  Cush.  (Mass.)  194. 

3041  McGraw  v.  Union  Trust  Co.  135  Mich.  609;  People  v.  St.  Nicholas' 
Bank,  151  N.  Y.  592;  People  v.  National  Trust  Co.,  82  N.  Y.  283; 
Chemical  Nat.  Bank  v.  Hartford  Dep.  Co.,  156  III.  522,  aflfd.  161  U.  S.  i ; 
Bolles  V.  Crescent  Drug  Co.,  S3  N.  J.  Eq.  614. 

304J  McGraw  v.  Union  Trust  Co.,  135  Mich.  609;  Henderson  v.  Mich- 
igan Trust  Co.,  117  Mich.  542. 

305  Hecksher  v.  Philadelphia,  20  W.  N.  C.  52;  Potts  v.  City  of  Pitts- 
burgh, 14  W.  N.  C.  38;  Lehigh  Co.  v.  Kleckner,  5  W.  &  S.  181;  Oil  City 
v.  McAboy,  74  Pa.  249;  Evans  v.  Wrightsville  School  District,  i  Lane. 
Bar  (No.  37). 

306  Karns  v.  City  of  Pittsburgh,  23  Pitts.  L.  J  81. 

307  Act  May  9,  1901,  3  Purd.  §35,  p.  2715. 
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ed  copy  thereof.  If  any  of  the  aforesaid  officers  or  agents  cannot 
conveniently  be  found,  then  such  service  may  be  made  by  leaving 
a  true  and  attested  copy  of  the  summons  or  other  process  at  the 
dwelling  house  of  such  officer  or  agent,  with  an  adult  member 
of  the  family;  and  if  such  officer  or  agent  resides  in  the  family 
of  another,  then  the  said  attested  copy  may  be  left  with  an 
adult  member  of  the  family  with  which  such  officer  or  agent  re- 
sides. Where  the  corporation  or  surety  company  defendant  is  a 
foreign  corporation,  authorized  to  do  business  in  this  state,  the 
summons  or  other  process  may  be  served  in  the  manner  provided 
by  law  for  the  service  of  a  summons  upon  any  duly  appointed 
and  registered  agent  of  said  foreign  corporation  or  company  resi- 
dent in  this  state."'"* 

"The  said  summons  or  other  process,  hereinbefore  provided 
for,  shall  be  served  by  the  sherifif  or  his  deputy  within  the  county 
in  which  the  writ  issues;  but  when  the  corporation,  surety  com- 
pany, or  the  officers  or  agents  thereof,  are  nonresidents,  the  sher- 
iff shall  deputize  to  serve  said  summons  or  other  process  the 
sheriff  of  any  other  county  in  which  the  corporation  or  surety 
company  defendant  is  located,  or  the  officers  thereof  reside;  or 
in  which  the  registered  state  agent  is  resident,  in  cases  where  a 
foreign  corporation  or  surety  company  is  defendant;  but  the 
mileage  for  service  in  the  latter  cases  shall  be  computed  only 
from  the  county  seat  in  which  the  said  deputized  sheriff  re- 
sides."«»» 

A  municipality  may  insert  in  a  contract  a  limitation  of  terms 
within  which  an  action  may  be  brought.'^"  No  action  will  lie 
against  a  county  on  a  claim  until  it  has  been  presented  to  the 
commissioners  and  payment  has  been  refused.'^^  But  if,  when  a 
demand  is  made,  in  a  case  requiring  such  preliminary  action,  a 
specific  objection  is  alleged  as  a  reason  for  not  complying  with 
the  requirement,  all  other  objections  which,  if  made,  might  be 
obviated,  are  waived.^^^  Thus,  if  a  payment  is  refused  because 
the  needful  funds  are  lacking,  the  objection  cannot  be  raised  that 
the  demand  was  made  at  an  unreasonable  time.'^' 

308  Ibid.  §36,  p.  2716. 

309  Ibid.,  §37.  P-  2716. 

310  Barber  v.  Asphalt  Paving  Co.  v.  Erie,  203  Pa.  120. 

311  Harrison  v.  Armstrong  County,  3  Penny.  95. 

312  Rawlings  v.  Miners'  Mills  Borough,  12  Luz.  L.  R.  49. 

313  Ibid. 
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b.  Affidavit  of  defense. 

Judgment  cannot  be  entered  against  a  municipal  corporation,"* 
township,^"  or  poor  district,^"  for  want  of  an  affidavit  of  de- 
fense,'^^  nor  can  a  borough  official  waive  the  exemption  by  filing 
one.'"  By  the  Act  of  1913  "municipal  corporations  shall  not  be 
required  to  file  affidavits  of  defense  in  actions  of  assumpsit : 
Provided,  however.  That  in  any  action  of  assumpsit  now  pend- 
ing or  hereafter  brought,  when  all  or  any  part  of  plaintiff's  claim 
in  any  such  action  is  admitted  to  be  due,  the  city  solicitor,  within 
thirty  days  after  the  service  of  the  writ  in  such  suit,  file  the  affi- 
davit of  the  director  or  chief  officer  of  the  department  of  the 
defendant  municipal  corporation  having  charge  of  the  subject 
matter  of  such  suit  or  action,  setting  forth  the  amount  admitted 
to  be  due  the  plaintiff  in  such  action;  whereupon  the  plaintiff 
therein  may  take  judgment  against  such  municipal  corporation 
for  the  amount  so  admitted  to  be  due,  and  interest  on  said 
amount  admitted  to  be  due  shall  thereupon  cease,  and  the  case 
shall  be  proceeded  in  for  the  recovery  of  the  balance  of  the  claim 
of  the  plaintiff  in  like  manner  as  now  provided  by  law  in  such 
cases. 

In  case  of  the  failure  or  refusal  of  the  director  or  chief  officer 
of  the  said  department  to  make,  or  of  the  city  solicitor  to  file, 
such  affidavit,  the  plaintiff  may,  by  proper  petition  to  the  court, 
take  depositions  to  establish,  if  possible,  the  fact  as  to  whether  or 
not  any  amount  is  due  by  the  defendant  to  the  plaintiff ;  and  if  it 
appears  from  such  depositions  that  any  amount  is  due  by  de- 
fendant to  plaintiff,  the  court  may  thereupon  enter  judgment  for 
the  amount  so  admitted  or  thus  shown  to  be  due  plaintiff  by 
defendant."'"^ 

In  an  action  against  a  city,  members  of  the  city  council  who 
have  already  passed  officially  on  the  claim  in  dispute  should  be 
excluded  from  the  jury.'^^ 

314  Halsey  v.  Denison  Township,  2  Luz.  L-  O.  212. 

315  Barrett  v.  Plymouth  Township,  12  Montg.  120. 

316  James  v.  Fell  Township  Poor  Board,  3  Lack.  L.  N.  338. 

317  Bethlehem  Water  Co.  v.  South  Bethlehem  Borough,  14  Dist.  720. 

318  Ibid. 

318a    Act  May  8,  P.  L-  172- 

319  Lancaster  County  v.  Lancaster,  170  Pa.  108. 
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c.  Writ  of  attachment,  (k) 

A  writ  of  attachment  cannot  issue  against  a  municipal  corpora- 
tion,'''" nor  can  a  debt  that  it  owes  be  attached,'^^  nor  the  claim  of 
a  contractor  against  a  city.'^^  While,  therefore,  a  municipality 
cannot  be  made  a  garnishee  in  attachment  proceedings,  neither  is 
it  bound  to  recognize  a  partial  assignment.^^'  A  city,  therefore, 
cannot  be  enjoined,  at  the  instance  of  one  partner  to  a  contract, 
from  paying  over  money  due  thereon  to  another  partner  pending 
a  settlement  between  them.'^* 

d.  Appeals. 

A  municipal  corporation  may  appeal  from  a  justice  of  the 
peace  without  payment  of  costs,^^^  and  without  giving  bond,'^° 
and  likewise  a  county.'^' 

45.  Borough. 

A  borough  can  sue  and  be  sued,  complain  and  defend,  in  all 
courts  of  record  and  elsewhere  f^^  but  within  its  territorial  limits 
it  can  be  sued  only  in  a  court  having  jurisdiction.'^'  A  borough 
is  more  frequently  a  defendant  than  a  plaintiff,  but  among  other 
causes  of  action,  it  may  maintain  one  against  a  collector  of  school 
taxes  for  the  amount  of  his  duplicate,''"  also  for  the  recovery 
of  penalties  for  the  violation  of  its  ordinances.  Such  a  suit 
should  be  in  the  corporate  name  of  the  borough,  and  not  in  the 
name  of  the  burgess  to  the  use  of  the  borough,"^  and  in  a  suit 
before  a  burgess  his  record  should  show  every  essential  ingredient 
of  the  offense  as  defined  in  the  ordinance  prescribing  the  pen- 

k    6  Vale  17740. 

320  Fairbanks  v.  Kirk,  12  Super.  Ct.  210,  affg.  8  Dist.  44.  For  more 
cases  see  Chapter  29,  §181,  Vol.  2,  p.  1638  and  §191,  p.  1654. 

321  Taylor  v.  Knipe,  4  Leg.  Opin.  428;  Bunyea  v.  Robinson,  8  Del. 
27s;  Grier  v.  Rowley,  i  Pitts,  i;  Erie  v.  Knapp,  29  Pa.  173. 

322  Phila.  Granite  &  Blue  Stone  Co.  v.  Douglass,  14  C.  C.  234. 

323  Bunyea  v.  Robinson,  8  Del.  275. 

324  Ibid. 

325  Commonwealth  v.  Boldorf,  7  C.  C.  242. 

326  See  Chap.  27,  53,  Vol.  2,  p.  1159. 

327  Robinson  v.  Jefferson  County,  6  W.  &  S.  16. 

328  Act  April  3,  1851,  §1,  P.  L.  320,  i  Purd.  §81,  p.  492. 
339    Oil  City  V.  McAboy,  74  Pa.  249. 

330  Wilson  V.  Lewistown,  I  W.  &  S.  428. 

331  Morgan  v.  Fisher,  i  Justice  113. 
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alty."^  Most  of  the  actions  against  a  borough  are  for  negligence 
in  the  maintainance  of  streets,  sidewalks  and  gutters,  or  for 
derelictions  of  public  duty  on  the  part  of  its  officers. 

a.  Judgment. 

In  all  cases  where  judgments  have  been,  or  shall  be  obtained 
against  a  borough  within  this  commonwealth,  like  proceedings  to 
enforce  payment  thereof  out  of  the  borough  funds  may  be  had  as 
are  provided  by  law  for  enforcing  payment  of  judgments  against 
townships;  and  the  writ  of  execution  to  be  issued  in  such  cases 
shall  be  served  on  the  burgess,  or  treasurer  or  secretary  of  the 
town  council  of  the  proper  borough.*"  A  mandamus  will  not  be 
granted  unless  execution  has  been  issued  f^*  again,  if  on  the  re- 
turn of  the  mandamus  it  appears  that  all  the  money  in  the  bor- 
ough treasury  is  required  to  pay  the  necessary  running  expenses 
no  attachment  will  issue.''" 

"In  case  of  any  unsatisfied  judgment,  or  any  suit  or  process  of 
law,  against  any  township,  borough,  school  or  poor  district,  or 
other  municipal  district,  in  this  commonwealth,  any  taxpayer  of 
said  district  may  inquire  into  the  validity  of  any  judgment,  or 
defend  said  district  in  any  suit  or  judgment,  upon  petition  accom- 
panied by  affidavit  that  said  taxpayer  believes  that  injustice  will 
be  done  to  said  district  in  said  suit  or  judgment,  presented  to  the 
court  of  common  pleas  in  which  said  suit  may  be  pending  or 
judgment  may  exist,  and  shall  have  the  right  to  come  into  the 
court  and  defend  said  district  in  any  suit,  and  inquire  into  the 
validity  of  any  judgment  against  said  municipal  district,  as  fully 
and  completely  as  the  officers  of  said  district  would,  by  law,  have 
the  right  to  do:  Provided,  That  said  taxpayer  shall,  whenever 
the  court  shall  deem  it  necessary,  file  in  said  court  of  common 
pleas  a  bond  with  one  or  more  sufficient  sureties  to  be  approved 
of  by  said  court,  to  indemnify  and  save  harmless  said  district 
from  all  costs  that  may  accrue  in  said  suit,  subsequently  to  filing 
said  petition."*'* 

332  Lanesboro  v.  Ferine,  2  Justice  254. 

333  Act  April  2,  i860,  §26,  P.  L.  589,  I  Purd.  §831,  p.  534- 

334  Allen  V.  Duboise  Borough,  S  Dist.  585. 

335  Earley  v.  Pleasant  Valley  Borough,  2  Kulp  417. 

336  Act  March  23,  1877,  §1,  P-  L.  20,  3  Purd.  §228,  p.  2769. 
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46.  County  and  township. 

"All  suits  by  a  county  or  township  shall  be  brought  and  con- 
ducted by  the  commissioners  or  supervisors  thereof  respectively, 
and  in  all  suits  against  a  county  or  township,  process  shall  be 
served  upon,  and  defense  made  by  the  commissioners,  or  super- 
visors thereof,  respectively."^''  As  a  township,  therefore,  is  a 
quasi  corporation,  it  may  sue,  ako,  on  a  bond  given  to  its  road 
commissioners  by  name.''*  An  action  may  also  be  maintained 
against  a  township  for  violation  of  its  legally  made  contracts,  and 
especially  for  negligence  in  the  construction  and  maintenance  of 
its  highways  and  bridges,''*  but  a  township  cannot  be  summoned 
as  a  garnishee,'*"  nor  can  an  ordinary  fi.  fa.  or  attachment  execu- 
tion be  issued  against  a  township.'*^ 

a.  Service  of  process. 

The  supervisors  are  served  with  process,'*^  but  should  not  be 
made  parties,'*'  unless  in  a  suit  on  a  certificate  for  money  ad- 
vanced on  its  credit  by  the  supervisors  themselves.'**  Service 
ordinarily  need  be  made  on  only  one,'*'  and  the  law  does  not 
require  the  return  to  be  made  under  oath.'*' 

b.  Affidavit  need  not  be  filed. 

A  township  is  not  required  to  file  an  affidavit  of  defense,'*' 
and  township  supervisors  may  confess  judgment  in  favor  of  a 

337  Act  April  15,  1834,  §S,  P-  L--  538.  2  Purd.  §21,  p.  83s;  Shonk  v. 
Supervisors  of  Penn  Township,  3  R.  347. 

338  Anderson  v.  Hamilton  Township,  25  Pa.  75 ;  Dyer  v.  Covington, 
28  Pa.  186. 

339  For  cases  see  9  Vale  26360. 

340  Slattery  v.  Murphy,  8  L,uz.  L.  R.  272. 

341  Hilbert  v.  North  Codorus  Township,  14  York  21. 

342  Swartwood  v.  Exeter  Township,  i  Kulp  304;  Eisenhart  v.  Hykes, 
4  Lane.  L.  Rev.  98. 

343  Shea  V.  Plains  Township,  7  Kulp  SS4;  Laughlin  v.  Greene  Town- 
ship, I  Justice  117. 

344  Commonwealth  v.  Thompson,  86  Pa.  442. 

345  Kleckner  v.  County  of  Lehigh,  6  Wh.  66;  Shea  v.  Plains  Town- 
ship, 7  Kulp  554;  Merold  v.  Rush  Township,  5  Dist.  517.  See  Sheetz  v. 
Rush  Township,  5  Dist.  516. 

346  Brennman  v.  Plymouth  Township,  12  Luz.  Rep.  61. 

347  Barrett  v.  Plymouth  Township,  12  Montg.  120;  Little  v.  Lower 
Merion  Township,  7  Montg.  205 ;  Halsey  v.  Denison  Township,  2  Luz.  L- 
O.  212. 
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just  claimant."'  A  judgment  obtained  against  a  township  by 
collusion  is  not  conclusive;'*^  it  may  also  be  revived  by  scire 
facias.^'"  Nor  is  an  entry  of  judgment  in  an  action  for  trespass 
against  a  township  in  favor  of  the  defendant  by  a  prothonotary, 
fatally  defective  although  the  verdict  returned  by  the  jury  was, 
"we  find  the  said  defendant  township  not  guilty."'^^ 
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c.  Judgment. 

When  a  judgment  is  obtained  against  a  township,  proceedings 
may  be  had  to  enforce  payment  out  of  the  township  funds,  ac- 
cording to  the  circumstances  of  the  case,  as  in  a  suit  against  a 
county.''^  The  act  prescribes  that  if  the  judgment  shall  be 
obtained  against  a  county,  "it  shall  be  lawful  for  the  court  in 
which  such  judgment  shall  be  obtained,  or  to  which  such  judg- 
ment may  be  removed  by  transcript  from  a  justice  of  the  peace 
or  alderman  to  issue  thereon  a  writ  commanding  the  commis- 
sioners of  the  county  to  cause  the  amount  thereof,  with  the  in- 
terest and  costs,  to  be  paid  to  the  party  entitled  to  the  benefit  of 
such  judgment  out  of  any  moneys  unappropriated  of  such  county, 
or  if  there  be  no  such  moneys,  out  of  the  first  moneys  that  shall 
be  received  for  the  use  of  such  county  and  to  enforce  obedience  to 
such  writ  by  attachment."'^' 

47.  Unincorporated  association. 

An  action  at  law  will  not  lie  against  an  unincorporated  bene- 
ficial society  by  its  associate  title  to  recover  benefits  ;'^*  the  rem- 
edy by  a  member  for  such  benefits  is  by  a  bill  in  equity.'^^  A 
demurrer,  therefore,  will  be  sustained  in  a  suit  brought  at  com- 

348  Maneval  v.  Jackson  Township,  141  Pa.  426. 

349  Mason  v.  Quinn,  9  Kulp  548. 

350  Conyngham  Township  v.  Walter,  95  Pa.  85. 

351  Maus  V.  Mahoning  Township,  24  Super.  Ct.  624. 

352  Act  April  IS,  1834,  §7,  P-  Iv-  S38,  i  Purd.  §22,  p.  836. 

353  Ibid.,  §6,  I  Purd.  §21,  p.  835. 

354  Ewald  V.  Coe,  9  Del.  452;  Wilderman  Co.  v.  St.  Mary's  Church, 
13  Dist.  686;  Fletcher  v.  Gawanese  Tribe,  9  Super.  Ct.  393;  Cunard  v.  St. 
Joseph's  Council,  3  Justice  no;  Ross  v.  Minnequa  Council,  31  C.  C.  8; 
Webster  v.  AUentown  Lodge,  2  Justice  118;  Paul  v.  Keystone  Lodge,  3 
W.  N.  C.  408. 

355  Fletcher  v.  Gawanese  Tribe,  9  Super.  Ct.  393;  McDonnell  v. 
Jones,  24  C.  C.  430;  More  v.  Court,  9  North.  22;  Bossinowitch  v.  Draan- 
gystes,  II  Kulp  243. 
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men  law  against  the  society  eo  nomine.^'*  But  a  claimant  may 
proceed  in  assumpsit  against  an  unincorporated  beneficial  so- 
ciety for  the  recovery  of  benefits/^'  but  not  against  its  officers.'" 
Whenever  a  by-law  of  a  railroad  beneficial  association  pro- 
vides that  if  a  member  or  his  legal  representative  brings  a  suit 
against  the  railroad  company  on  account  of  his  injury  or  death, 
a  judgment  therein  shall  preclude  any  claim  on  the  relief  fund, 
a  widow  or  member  who  brings  an  action  of  trespass  against  a 
railroad  company  to  recover  damages  for  her  husband's  death 
under  the  Act  of  1851,  is  the  legal  representative  within  the 
meaning  of  this  by-law.  If,  therefore,  she  is  nonsuited  this  is  a 
judgment  and  she  cannot  maintain  an  action  against  the  relief 
association  for  death  benefits,  even  though  she  goes  through  the 
form  of  withdrawing  her  claim  in  the  trespass  suit,  after  the  entry 
of  nonsuit.'" 

V.    Partnership. 

48.  Actions  by  partners. 

Generally  speaking,  partners  collectively  may  bring  nearly  the 
same  actions  as  men  in  their  individual  capacities.  They  can 
enforce  the  rights  resulting  from  a  breach  of  contract,  or  an  in- 
jury to  their  joint  property,  in  the  same  and  as  full  a  manner  as 
private  individuals  j'""  but  they  cannot  maintain  an  action  on  an 
illegal  contract,  entered  into  by  one  or  more  of  them,  although  it 
was  made,  and  goods  were  delivered  under  it,  without  the  privity 
of  the  other  partners.'*^  They  may  maintain  a  joint  action  for 
slander  affecting  them  in  their  trade,  without  setting  out  any  spe- 
cial damage,  and  without  showing  the  proportion  of  their  respec- 

356  Ibid. 

357  Smith  v.  Society,  35  L.  I.  28.  See  also  Quickel  v.  Prudential  Aid 
Society,  3  York  150;  Black  &  White  Society  v.  Vandyke,  2  Wh.  309; 
Torara  v.  Howard  Beneficial  Association,  4  Pa.  519. 

358  Kurz  V.  Eggert,  9  W.  N.  C.  126.  See  also  Schassberger  v.  Staen- 
del,  9  W.  N.  C.  379.  An  association  has  the  right  to  expel  a  member 
under  its  by-laws  if  the  right  be  properly  exercised.  Its  action  is  review- 
able by  the  court,  and  if  improper,  will  be  reversed  and  the  member  rein- 
stated.    Manning  v.  Klein,  i  Super.  Ct.  210. 

359  Snyder  v.  Pennsylvania  R.  Co.,  237  Pa.  620. 

360  When  the  consideration  moving  from  the  plaintiffs  is  joint,  they 
may  maintain  a  joint  action  on  the  contract.    Archer  v.  Dunn,  2  W.  &  S. 

327- 

361  Biggs  v.  I<awrence,  3  T.  R.  454. 
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tive  shares  f^^  but  in  such  action,  they  can  only  recover  damages 
for  the  injury  sustained  in  their  joint  trade  or  business.^*^ 

As  a  partner  cannot  sue  for  a  debt  due  the  firm,'"  the  same 
rule  applies  to  a  debt  which  is  part  individual  and  part  that  of 
the  firm  for  salary.^^^  ^  partnership  may  bring  a  suit  under 
the  Act  of  1838'®^  against  two  joint  purchasers  of  goods,  even 
though  one  of  them  is  a  member  of  the  partnership.'^^  But  if 
two  firms  become  sureties  for  a  third  person,  they  cannot  main- 
tain a  joint  action  to  recover  back  a  payment  for  his  use  without 
proving  that  it  was  paid  out  of  joint  funds.''*  And  if  a  partner- 
ship draws  a  bill  of  exchange  to  the  order  of  one  of  the  partners 
who  indorses  it  individually  "for  deposit"  in  a  bank  which,  on 
the  return  of  the  bill  unpaid,  is  charged  back  to  the  partner's 
account,  the  partnership  cannot  maintain  an  action  for  negli- 
gence against  a  bank  in  a  city  to  which  the  draft  had  been  sent 
by  the  first  bank  for  collection.""  Likewise  partnership  money 
deposited  with  the  consent  of  the  firm  to  an  individual  account  of 
a  partner  and  paid  by  him  to  a  broker  for  speculative  purposes, 
cannot  be  recovered  by  the  firm  of  the  broker.'^"  And  if  an  ac- 
count be  opened  with  an  individual  which  is  continued  by  a  firm 
of  which  he  becomes  a  member,  the  firm  may  have  a  cause  of  ac- 
tion against  the  individual."^ 

While  a  partnership  is  a  distinct  person  entitled  to  sue,  the 
names  of  the  partners  should  appear  on  the  record."'^ 

a.  Joinder. 

Partners,  in  actions  instituted  to  enforce  contracts  made  with 
them,  must  all  join ;  or,  if  one  or  more  of  them  be  dead,  the  sur- 

362  Forster  v.  Lawson,  3  Bing.  452;  Cooke  v.  Batchelor,  3  Bos.  &  Pul. 
ISO. 

363  Haythom  v.  Lawson,  3  C.  &  P.  196.  One  of  several  partners,  how- 
ever, may  sue  for  slander  of  partnership.  Robinson  v.  Marchant,  7  Q.  B. 
918. 

364  Horbach  v.  Huey,  4  W.  455- 

36s  Mosgrove  v.  Golden,  loi  Pa.  605. 

366  Act  April  14,  P-  L.  4S7>  3  Purd.  §3,  note  (e),  p.  3458- 

367  Huffman  Farm  Co.  v.  Rush,  173  Pa.  264. 

368  Boggs  v.  Curtin,  10  S.  &  R.  211. 

369  Morris  v.  First  Nat.  Bank  of  Allegheny,  201  Pa.  160. 

370  Young,  Smith,  Field  &  Co.  v.  Glendenning,  8  Dist.  57,  affd.  194  Pa. 

SSO. 

371  McMuUin  V.  Reid,  52  Pitts.  L.  J.  247. 

372  Clarke  v.  Slate  Valley  R.  Co.,  136  Pa.  408. 
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vivors  must  join;  and  if  this  rule  be  not  observed,  the  plaintiffs 
will  be  nonsuited,  or  have  a  verdict  against  them,*'^  the  defendant 
being  allowed  to  avail  himself  of  the  omission,  under  the  plea  of 
non  assumpsit.''^  A  defendant  is  not  obliged  to  plead  in  abate- 
ment the  nonjoinder  of  a  partner  who  ought  to  have  been  a  co- 
plaintiff,  but  may  take  advantage  of  it  upon  the  general  issue; 
but  it  must  appear  affirmatively,  that  such  partner  was  an  acting 
one;  for,  if  he  was  merely  a  dormant  partner,  he  need  not  be 
joined.''*  Nor  can  the  several  members  of  a  firm  transfer  to 
one  of  them  their  separate  interests  in  a  joint  debt,  so  as  to  enable 
him  to  sue  for  and  recover  it  in  his  own  name;  the  original  re- 
lation of  debtor  and  creditor  cannot  be  changed  without  the  con- 
sent of  the  debtor.''^  And  their  actions,  to  be  properly  brought, 
must  be  commenced  and  prosecuted  in  their  proper  Christian 
and  surnames,  and  not  in  the  name  of  the  company  or  firm;'" 
but  in  the  case  of  two  or  more  partners  of  the  same  surname,  if 
the  surname  be  not  added  to  every  Christian  name,  it  is  not 
error;''*  and  it  has  been  decided,  that  a  declaration  in  behalf  of 
a  mercantile  company,  by  the  name  of  the  firm,  without  mention- 
ing the  name  of  the  partners,  is  good,  after  verdict  for  the  plain- 
tiff, on  the  general  issue;''®  so,  a  party  suing  or  being  sued  by 

373  Alexander  v.  McGinn,  3  W.  220 ;  Wilson  v.  Wallace,  8  S.  &  R.  53. 
The  reason  of  the  rule  is,  that  in  such  case,  the  proof  does  not  sustain 
the  declaration;  it  is  evident,  that  an  averment  of  a  promise  to  two,  is 
not  sustained  by  proof  of  a  contract  with  three  persons.  If,  however,  a 
joint  contract  be  proved,  the  firm  name  stated  in  the  declaration  becomes 
immaterial.    Tams  v.  Hitner,  9  Pa.  441. 

374  Coffee  v.  Eastland,  Cooke  159 ;  Came  v.  McLean,  i  Cr.  C.  C.  151 ; 
Fami  v.  Tesson,  i  Black  309.  But  in  an  action  for  a  tort,  the  nonjoinder 
of  a  proper  party  plaintiff  must  be  pleaded  in  abatement.  Railroad  v. 
Boyer,  13  Pa.  497;  Backenstoss  v.  Stabler,  33  Pa.  251;  Deal  v.  Bogue,  20 
Pa.  228. 

375  Morse  v.  Chase,  4  W.  456.  Where  a  note  is  indorsed  specially  to 
a  firm,  in  an  action  on  it,  they  must  prove  that  the  plaintiffs  constitute 
such  firm.    Ege  v.  Kyle,  2  W.  222 ;  McGregor  v.  Cleveland,  5  Wend.  475. 

376  Horbach  v.  Huey,  4  W.  445.  Where  an  express  contract  is  joint, 
all  the  parties  injured  by  a  breach  must  join  as  plaintiffs.  Meason  v. 
Kaine,  67  Pa.  126. 

377  Bentley  v.  Smith,  3  Caines  170;  Seeley  v.  Schenck,  2  N.  J.  Law  75; 
Crandall  v.  Denny,  2  N.  J.  Law  137;  Tomlinson  v.  Burke,  11  N.  J.  Law 
295.    And  see  McKinney  v.  Mehaffy,  i  W.  &  S.  278. 

378  Chance  v.  Chambers,  2  N.  J.  Law  384.  And  see  Sidwell  v.  Evans, 
1  P.  &  W.  383. 

379  Seitz  v.  Buffum,  14  Pa.  6g. 
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the  name  of  A.  B.  &  Co.,  will  be  presumed,  after  verdict,  to  be  in 
fact  of  that  name,^^"  where  the  contrary  does  not  appear.^^^ 

b.  Nonjoinder. 

It  is  not  a  sufficient  answer  to  the  objection,  arising  from  a 
nonjoinder  of  partners,  that  the  one  omitted  is  either  a  bankrupt 
or  an  infant;  if  a  bankrupt,  the  solvent  partner  must  sue  jointly 
with  the  assignees,  upon  whom,  by  law,  the  interest  of  the  bank- 
rupt partner  in  all  contracts  devolves  f^^  for,  in  such  case,  were 
the  action  brought  in  the  name  of  all  the  partners,  the  bankruptcy 
of  the  one  might  be  pleaded  in  barf*'  if  the  jJartner  omitted  be 
an  infant,  it  likewise  forms  no  excuse.'**  It  is  well  settled,  how- 
ever, that  in  an  action  by  a  firm,  a  dormant  partner  need  not  be 
joined  as  plaintiff.'*^  But  as  such  dormant  partner  may  be 
joined,'*^  it  becomes  necessary  to  consider  whether,  in  such  ac- 
tion, the  defendant  can  set  off  an  individual  claim  against  the 
ostensible  partner,  with  whom  alone  he  dealt.  It  was  ruled  by 
Lord  Kenyon,  in  a  case  at  nisi  prius,'*'  that  such  set  off  was  al- 
lowable; and  this  was  cited,  with  approbation  by  the  Supreme 
Court  of  New  York  ;'**  and  in  a  case  in  our  state.  Justice  Duncan 
said,  that  the  ostensible  partners  were  the  only  proper  plaintiffs ; 
"for  the  only  acting  partner  might  owe  much  money  to  the  de- 
fendant, which  the  latter  might  set  off."'*^  It  appears  to  be  within 
the  principle,  that  where  a  factor  sells  goods  in  his  own  name, 
without  declaring  his  agency,  in  an  action  by  the  owner  for  the 
price,  the  purchaser  may  set  off  a  debt  owing  to  him  by  the 
factor.'S" 

380  Porter  v.  Cresson,  lo  S.  &  R.  257. 

381  Morse  v.  Chase,  4  W.  458. 

382  Merrill  v.  Tamany,  3  Pa.  433. 

383  Eckhardt  v.  Wilson,  8  T.  R.  140.  But  see  Bird  v.  Pierpoint,  i 
Johns.  118. 

384  Teed  v.  Elworthy,  14  East  210.  The  infant  should  be  joined  as  a 
party  by  his  guardian.  Ibid.  An  infant  partner  has  power  to  transfer 
the  title  to  a  promissory  note  by  the  firm  indorsement.  Dulty  v.  Brown- 
field,  I  Pa.  497- 

38s  Morse  v.  Chase,  4  W.  456;  Rogers  v.  Kichline,  36  Pa.  293;  Clark- 
son  V.  Carter,  3  Cow.  84 ;  Clark  v.  Miller,  4  Wend.  628. 

386  Rogers  v.  Kichline,  36  Pa.  293. 

387  Stracey  v.  Deey,  7  T.  R.  36in;  Hilliker  v.  Loop,  S  Vt.  116. 

388  Clark  V.  Miller,  4  Wend.  629. 

389  Wilson  V.  Wallace,  8  S.  &  R.  SS- 

390  Parker  v.  Donaldson,  2  W.  &  S.  9;  Hart  v.  Serrill,  i  W.  N.  C. 
472. 


2856         Common  Law  Practice  in  Pennsylvania. 
c.  Survivorship. 

In  the  event  of  the  death  of  one  or  more  of  the  partners  to 
vsrhom  the  cause  of  action  accrued,  the  legal  remedy  vests  in  the 
surviving  partners,  and  not  in  them  jointly  with  the  executors  or 
administrators  of  the  deceased  partner.''"*  In  such  case,  the 
remedy  survives,  but  not  the  property  f^^  and  even  a  payment  of 
one-half  of  the  debt  to  the  executor  of  the  decedent,  will  not  dis- 
charge the  debtor  from  liability  to  the  survivor.**''  The  action  of 
the  surviving  partner  is  so  far  his  own  that  a  count  for  what  was 
at  first  a  partnership  demand,  may  be  joined  with  another  for  the 
surviving  partner's  separate  cause  of  action.*'*  On  the  death  of 
the  last  surviving  partner,  his  executor  or  administrator  alone  can 
sue,  and  the  personal  representative  of  the  partner  who  first  died 
cannot  be  joined.*'*  In  an  action  by  a  surviving  partner,  the 
declaration  must  aver  the  death  of  the  other ;  and  if  it  be  brought 
by  the  personal  representatives  of  the  survivor,  it  must  be  averred 
that  their  testator  survived  the  others ;  but  it  is  not  requisite,  in 
such  case,  to  set  out  the  names  of  the  firm.*'" 

A  deceased  partner's  administrator  is  not  a  necessary  party  to 
an  action  against  the  partnership.*'*  If  a  suit  be  brought  under 
the  Act  of  1848,*''  against  the  administrator  of  a  deceased  part- 
ner for  the  debt  of  the  firm,  and  for  a  recovery,  without  averring 
in  the  record  or  proving  on  the  trial  the  insolvency  of  the  sur- 
viving partner,  for  the  purpose  of  the  action  against  the  represen- 
tative, the  debt  is  treated  as  if  it  were  the  individual  debt  of  the 
decedent.*'*  The  estate  of  the  decedent  becomes  liable  for  the 
whole  debt  of  the  firm  of  which  he  was  a  member.*"  "The 
purpose  of  the  act,"  says  Chief  Justice  Mercur,  "is  to  make  the 
indebtedness  several,  which  was  joint  before.     Being  several,  a 

390a  Bernard  v.  Wilcox,  2  Johns.  Cas.  374;  Hedden  v.  Van  Ness,  2 
N.  J.  Law  84;  Peters  v.  Davis,  7  Mass.  257. 

391  Bell  V.  Newman,  s  S.  &  R.  86. 

392  Wallace  v.  Fitzsimmons,  i  Dall.  248;  McCarty  v.  Nixon,  i  Dall. 
650. 

393  Davis  V.  Church,  i  W.  &  S.  242. 

394  Childress  v.  Emory,  8  Wheat.  669. 

395  Ibid. 

396  McClaren  v.  Citizen's  Oil  &  Gas  Co.,  14  Super.  Ct.  167. 

397  Act  April  II,  P.  L.  536,  §7,  note  (b),  p.  3460. 

398  Brewster  v.  Sterrett,  32  Pa.  115. 

399  Moore's  Appeals,  34  Pa.  411. 
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debt  against  the  estate  of  the  decedent  may  be  treated  as  such 
either  to  maintain  an  action  therefor,  or  for  the  purpose  of  set 
oflF.""" 

49.  Actions  against  partners. 

With  the  exception  of  the  power  possessed  by  each  partner  of 
binding  his  associates,  the  responsibilities  which,  as  a  body,  part- 
ners incur,  differ  not  essentially,  with  regard  to  contracts,  from 
those  that  may  be  created  between  individual  and  individual.  In 
some  instances,  too,  the  law  considers  and  holds  them  liable  as 
joint  trespassers  and  tort  feasors,  and  fixes  on  them  the  conse- 
quences attaching  to  the  person  of  the  wrongdoer  himself.  But 
the  inquiry,  in  what  cases  a  joint  responsibility  to  third  persons 
is  superinduced  upon  partners,  either  by  the  concurrent  act  of 
the  firm,  or  the  separate  act  of  a  single  partner,  belongs  to  the 
general  law  of  partnership,  and  the  subject  for  consideration  most 
appropriate  in  connection  with  practice,  will  be  the  issuing  and 
service  of  original  process  on  joint  defendants;  the  method  to 
compel  the  appearance  of  partners  to  an  action  against  them ;  the 
consequence  of  a  nonjoinder  of  all  the  partners  when  a  joint 
contract  or  liability  is  attempted  to  be  enforced  against  them ;  and 
the  mode  of  taking  advantage  of  the  mistake;  the  nature  and 
form  of  a  judgment  against  them ;  and  lastly,  the  manner  in  which 
a  joint  judgment  against  all  the  partners,  or  a  separate  judgment 
against  a  single  partner,  is  to  be  enforced  by  execution  against 
the  joint  effects. 

No  action  will  lie  on  a  firm  obligation  against  one  who  is  not  a 
partner.*"^  The  members  of  a  firm,  prior  to  involuntary  bank- 
ruptcy proceedings  against  them  made  a  voluntary  assignment 
for  the  benefit  of  their  creditors  but  no  action  was  taken  thereon. 
They  were  afterward  discharged  as  individuals  in  the  involuntary 
bankruptcy  proceedings.  A  partner  cannot  set  up  his  individual 
discharge  as  a  defense  to  an  action  brought  against  the  firm.*"^ 

400  Blair  v.  Wood,  108  Pa.  278,  283.  To  charge  the  costs  of  an  execu- 
tion against  a  deceased  partner's  individual  estate,  his  representative 
should  be  brought  in  previous  to  suing  it  as  required  by  the  Act  of  Feb. 
24,  1834,  P.  L.  ^^,  I  Purd.  §133,  p.  II 13;  Duquesne  Nat.  Bank  v.  Mills, 
32  Pitts.  L.  J.  213. 

401  Laird  v.  Umberger,  i  Phila.  518. 

402  Iron  Co.  v.  Mercur,  13  Dist.  458. 
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A  suit  against  a  partnership  must  set  out  the  names  of  the 
individuals  composing  the  firm  5*°^  a  judgment  against  "the  Ap- 
pollo  Savings  Bank"  without  mentioning  the  names  of  the  part- 
ners would  be  fatal.^°*  Nor  would  an  amendment  avail  striking 
out  the  words  "an  incorporation,"  because  there  would  be  noth- 
ing to  show  the  names  of  the  parties  composing  it.*"^  The  omis- 
sion of  the  names  of  the  individual  partners  would  be  an  equally 
fatal  defect  in  a  suit  of  foreign  attachment.*"*  But  a  failure  to 
name  the  parties  composing  a  partnership  is  cured  by  a  verdict.*"^ 
It,  therefore,  is  no  ground  for  a  new  trial,  where  neither  the  de- 
fendant's plea  nor  affidavit  of  defense  denies  a  partnership,  but 
only  denies  liability.*"*  Again,  if  a  partnership  has  not  registered, 
as  the  law  requires,  it  cannot  complain  in  a  suit  against  it  that  the 
name  of  a  person  has  been  wrongly  included  or  excluded  as  a 
member.*""  Nor  can  an  unregistered  partnership  take  advantage 
of  the  amendment  acts  of  1852*^"  and  1858*^^  to  add  the  name  of 
another  party  defendant.*^^ 

Nor  is  it  proper  to  send  out  with  the  jury  affidavits  made  by 
the  plaintiff  relating  to  members  of  the  firm  for  the  purpose  of 
discrediting  his  testimony.*^'  On  the  other  hand  if  a  partnership 
is  registered  in  accordance  with  law,  the  nonjoinder  of  one  of 
the  partners  is  a  good  defense  in  an  action  against  the  others.*^* 

a.  Torts. 

With  respect  to  torts,  a  partnership  is  not  liable  for  a  breach  of 
trust  by  one  of  its  members  ;*^^  but  an  attachment  lies  under  the 
Act  of  1869  against  a  partnership  for  the  fraudulent  act  of  a 

403  McConnell  v.  Apollo  Sav.  Bank,  146  Pa.  79;  Wharton  v.  Rosen- 
garten,  3  W.  N.  C.  258.    But  see  I<ink  v.  Repple,  7  C.  C.  138. 

404  McConnell  v.  Apollo  Sav.  Bank,  146  Pa.  79. 

405  Ibid. 

406  Hoffman  v.  Faulk,  5  Dist.  774. 

407  Seitz  V.  Buffum,  14  Pa.  69;  McDonald  v.  Simcox,  98  Pa.  619. 

408  Brown  v.  Eicholzer,  12  l,uz.  Rep.  170. 

409  Campbell  v.  Floyd,  153  Pa.  84;  Daniel  v.  Lance,  29  Super.  Ct. 
454;  Hoffman  v.  Galland,  i  L,eg.  Rec.  16;  Murphy  v.  Sheaf er,  11  Dist.  426. 

410  Act  May  4,  P.  L.  574,  i  Purd.  §3,  p.  311. 

411  Act  April  12,  P.  L.  243,  i  Purd.  §4,  p.  312. 

412  McLoney  v.  Edgar,  7  C.  C.  27. 

413  Daniel  v.  Lance,  29  Super.  Ct.  454. 

414  Cooper  V.  Sherman,  3  Kulp  40. 

415  Kinsey  v.  Kline,  i  W.  N.  C.  186. 
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partner  in  giving  a  check  on  a  bank  without  the  funds  for  pay- 
ment.*^* Each  partner  is  liable  for  his  own  words,  hence  a  joint 
action  does  not  lie  against  a  partnership  for  slander  by  one  of 
the  partners.*"  They  are,  however,  liable  for  a  trespass  by 
themselves  or  their  agents,  employes  or  servants,  in  the  legitimate 
conduct  of  the  partnership  business.*^^  But  unless  he  actually 
participates  in  the  fraud,  he  cannot  be  held  to  bail  under  the  poor 
debtors'  Act  of  1842  for  the  fraud  of  his  copartner.*"  As  a  part- 
nership of  attorneys  is  subject  to  the  incidents  of  other  partner- 
ships, if  one  of  them  is  guilty  of  negligence  and  dies,  the  right 
of  action  survives  against  the  others,  but  personal  representatives 
of  the  decedent  cannot  be  sued.*""*  Lastly  an  action  will  not  lie 
against  a  partnership  for  an  arrest  made  at  the  instance  of  its 
superintendent  for  the  burning  of  a  barn  belonging  to  the  part- 
nership, more  than  three  months  after  the  commission  of  the  al- 
leged crime.*^^ 
b.  Surviving  partners. 

An  action  for  the  recovery  of  a  firm  debt,  must  be  brought 
against  all  the  partners,  or  the  surviving  partners  jointly,  or  the 
nonjoinder  may  be  pleaded  in  abatement  f^  but  it  can  be  taken 
advantage  of  in  no  other  manner.*^^  But  this  rule  has  been 
changed  to  a  certain  extent  by  the  Act  of  1851,*^*  which  provides 
for  the  registration  of  partnerships  in  the  office  of  the  prothono- 
tary  of  the  proper  county,  and  declares,  that  in  default  thereof, 
the  defendants  shall  not  be  permitted  to  plead  any  misnomer,  or 
the  nonjoinder  of  a  member  of  the  firm,  or  the  misjoinder  of 
persons  who  are  not  members  thereof.*^^    A  plea  of  nonjoinder, 

416  Easton  Nat.  Bank  v.  Wilson,  12  W.  N.  C.  336. 

417  Buzzard  v.  Guest,  7  Montg.  197. 

418  McKnight  v.  Ratcliff,  44  Pa.  156. 

419  Bassett  v.  Davis,  i  Clark  310. 

420  Livingston  v.  Cox,  6  Pa.  360. 

421  Markley  v.  Stone,  207  Pa.  447. 

422  Alexander  v.  McGinn,  3  W.  220. 

423  Wilkins  v.  Boyce,  3  W.  39 ;  Murphy  v.  Cress,  2  Wh.  33 ;  Grubb  v. 
Foltz,  4  W.  &  S.  548;  Bellas  v.  Fagely,  19  Pa.  273;  Good  Intent  Co.  v. 
Hartzell,  22  Pa.  277 ;  Potter  v.  McCoy,  26  Pa.  458 ;  Chorpenning  v.  Royce, 
58  Pa.  474.  A  judgment  against  one  of  two  joint  contractors,  without 
plea  in  abatement,  is  valid.    Douglass  v.  Lacey,  3  Leg.  Gaz.  253. 

424  Act  14  April,  1851,  §13.  P-  L-  61S,  3  Purd.  §1,  p.  3457- 

42s  See  Pleasant  Valley  Wine  Co.  v.  Wilson,  i  W.  N.  C.  5 ;  Hoffman 
v.  Galland,  i  Lack.  L.  Rec.  434- 
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however,  need  not  aver  a  compliance  with  the  statute ;  the  omis- 
sion must  be  set  up  by  way  of  replication.*''*  But  as  the  statute 
does  not  apply  to  a  foreign  partnership,*^'  the  common  law  rule 
is  still  applicable  to  such  cases.  As  a  plea  in  abatement  must 
give  the  plaintiff  a  better  writ,  the  defendant  must  plead  the 
whole  truth  of  the  case,  and  disclose,  on  the  face  of  his  plea,  who 
are  the  persons  liable;  he  cannot  turn  the  plaintiff  round  more 
than  once,  by  setting  up  fresh  partners  in  abatement  of  every 
new  action;  neither,  in  a  second  action,  can  the  defendants,  who 
were  not  parties  to  the  first  suit,  which  was  abated  for  the  non- 
joinder of  them,  put  in  a  similar  plea  in  abatement.***  If  the 
plea  in  abatement  of  one  defendant  be  untrue  in  point  of  fact,  as 
if  he  plead  a  partnership  between  himself  and  another,  and  he  has 
two  partners,  the  plaintiff  may  take  issue  on  the  plea,  and  if  it 
be  found  that  he  has  two  partners,  the  plaintiff  will  be  entitled 
to  judgment,  since  the  plea,  which  imports  that  he  has  only  a 
single  partner,  is  disproved.**^ 

After  the  decease  of  a  partner,  an  action  for  a  firm  debt  will  lie 
only  against  the  survivor;  it  is  error,  to  join  the  personal  repre- 
sentatives of  the  decedent.*^"  But  the  death  of  one  of  several 
partners  does  not  discharge  his  estate  from  liability  for  the  firm 
debts ;  and  a  suit  will  lie  against  his  executors  or  administrators, 
for  the  recovery  thereof,  in  which  it  is  not  necessary  either  to 
aver  or  prove  the  insolvency  of  the  survivor,  to  enable  the  plain- 
tiff to  recover. *^^  An  action  will  lie  against  the  executors  of  a 
deceased  partner,  pending  another  suit  against  the  survivor;*'^ 

426  McCouch  V.  Price,  3  Phila.  148. 

427  Shumway  v.  Chrisman,  2  W.  N.  C.  65. 

428  Witmer  v.  Schlatter,  15  S.  &  R.  150.  The  plaintiff  is,  neverthe- 
less, in  a  second  suit,  bound  to  prove  the  liability  of  all  the  parties 
named  in  the  vtrrit.  Witmer  v.  Schlatter,  2  R.  359;  Mosher  v.  Small,  5 
Pa.  221. 

429  Godson  V.  Good,  6  Taunt.  587.  As  to  dilatory  pleas,  in  general,  see 
Chap.  18. 

430  Hoskinson  v.  Eliot,  62  Pa.  393;  Richter  v.  Poppenhausen,  42  N. 
Y.  373- 

431  Act  23  April,  1848,  §§3-4,  P.  L.  536,  3  Purd.  §§6,  7,  P-  3459-  The 
deceased  partner's  estate  is  unconditionally  liable,  vtrhether  the  survivor 
be  solvent  or  insolvent.  Brewster  v.  Sterrett,  32  Pa.  115;  Moore's  Appeal, 
34  Pa.  411 ;  Ferguson  v.  Wright,  61  Pa.  258.  And  see  Wheeler  and  Wilson 
Manufacturing  Co.  v.  Young,  22  Pitts,  h.  J.  193 ;  Thomson's  Estate,  S  W. 
N.  C.  14. 
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and  if  one  of  several  copartners  die,  pendente  lite,  the  plaintiff 
may  bring  in  the  personal  representatives,  and  proceed  to  judg- 
ment and  execution  against  them  and  the  survivor. *'8 

c.  Minor  and  dormant  partners. 

An  infant  partner  need  not  be  joined  as  a  defendant ;  if,  how- 
ever, he  be  joined,  and  plead  his  infancy,  the  plaintiff  may  enter 
a  nolle  prosequi  as  to  him,  and  proceed  to  trial  as  to  the  other 
defendant.''^*  So,  it  is  well  settled,  that  a  dormant  partner  need 
not  be  joined  as  a  defendant ;  in  such  case,  the  nonjoinder  cannot 
be  pleaded  in  abatement.*'^  And  in  all  cases  where  there  is  a 
recovery  against  the  defendants  named  in  the  writ,  without  any 
plea  of  nonjoinder  being  interposed,  the  judgment  is  not  a  bar 
to  a  subsequent  suit  against  other  persons  jointly  liable,  whether 
obtained  amicably  or  by  adversary  process.*'* 

so.  Service. 

Should  service  be  made  on  all  the  partners  the  firm  need  not 
be  served.*'^  Again,  if  they  are  served,  the  name  of  the  firm 
may  be  corrected.*'*  But  service  on  the  superintendent  and  man- 
ager,*'' or  bookkeeper,**"  of  a  company  which  was  a  partnership 
of  which  he  was  not  a  member,  is  bad. 

A  summons  issued  against  two  persons  as  alleged  partners 
was  served  on  one  only,  and  neither  appeared.  Judgment  was, 
however,  entered  against  both.  Void  as  to  the  defendant  who 
was  not  served,  it  could  not  be  sustained  against  the  other.**^ 

432  Cresswell  v.  Blanks,  3  Grant  320. 

433  Act  22  March,  1861,  P.  L.  186,  i  Purd.  §12,  p.  226.  See  Dingman 
V.  Amsink,  77  Pa.  114.  An  action  upon  a  joint  contract  is  properly 
brought  against  the  executor  of  the  survivor.    Neal  v.  Gilmore,  79  Pa.  421. 

434  Weist  V.  Jacoby,  62  Pa.  no. 

435  New  York  Drydock  Co.  v.  Treadwell,  19  Wend.  525;  Peck  v. 
Cowing,  I  Den.  222;  Cookingham  v.  Lasher,  2  Keyes  454;  Brown  v. 
Birdsall,  29  Barb.  549 ;  Hurlbut  v.  Post,  i  Bosw.  28.  And  see  Alexander 
V.  McGinn,  3  W.  221. 

436  Act  II  April,  1848,  §5,  P-  L.  S36.  3  Purd.  §8,  p.  3460.  See  Collier 
v.  Leech,  29  Pa.  404. 

437  Bethlehem  Co.'s  Case,  4  Walk.  114.  See  Chap.  7,  §17,  Vol.  i,  p. 
252. 

438  King  v.  Fox,  2  W.  N.  C.  196. 

439  Thomas  v.  Scotch  Woolen  Mills  Co.,  11  Kulp  80. 

440  Riley  V.  Phillips,  7  Dist.  398. 

441  Botdorf  V.  Shaffer,  15  Dist.  780;  Boaz  v.  Heister,  6  R.  &  S.  18; 
Donnelly  v.  Graham,  77  Pa-  274!   Murdy  v.  McCutcheon,  95  Pa-  43S- 
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51.  Pleadings.    What  general  issue  admits. 

The  general  issue  in  an  action  between  partners  admits  the 
partnership  ;^*^  but  in  an  action  against  several  individuals  as  co- 
partners doing  business  under  a  firm  name,  for  example,  "Home 
Savings  Bank,"  the  burden  is  on  the  plaintiff  to  prove  the  al- 
leged partnership,  and  until  this  is  proved  prima  facie,  the  de- 
fendants are  not  required  to  enter  on  their  defense.***  And  if  a 
rule  of  court  provides  that  in  an  action  by  or  against  partners  the 
partnership  shall  be  regarded  as  admitted,  unless  the  defendant 
files  an  affidavit  with  his  plea  denying  its  existence,  a  defendant 
who  does  not  file  such  an  affidavit  may  nevertheless  be  permitted 
to  allege  that  the  statement  and  book  accounts  filed  did  not  make 
out  a  prima  facie  case  for  the  plaintiff  because  the  person  who 
swore  to  their  correctness  was  not  a  partner.***  Moreover  the 
partnership  covered  by  the  rule  include  those  engaged  in  par- 
ticular transactions  like  buying  and  selling  land.**^ 

52.  Affidavit  of  defense. 

A  court  rule  requiring  notice  to  enable  a  defendant  to  prove 
that  he  was  not  a  partner  and  did  not  sign  the  note  in  suit  is  suf- 
ficiently observed  by  an  affidavit  of  defense  denying  the  partner- 
ship and  execution  of  the  note.***  An  affidavit  that  the  defendant 
company  "is  not  a  general  partnership,  but  a  limited  partnership," 
is  evasive  as  a  denial  of  the  statement  that  at  the  time  of  con- 
tracting the  indebtedness  the  defendants  were  a  general  partner- 
ship.**^ But  an  affidavit  by  one  of  two  defendants  that  he  was 
never  a  partner  of  the  other  defendant  is  sufficient  to  prevent 
judgment.**'    On  the  other  hand  an  affidavit  that  the  defendant 

442  Ardley  v.  Russell,  I  P.  A.  Bro.  145. 

443  Halstead  v.  Coleman,  143  Pa.  3'52. 

444  Graff  V.  Callahan,  158  Pa.  380. 

445  Cronkite  v.  Trexler,  187  Pa.  100. 

446  Reiter  v.  Fruh,  150  Pa.  623;  Lancaster  Co.  Nat.  Bank  v.  Hennig, 
37  W.  N.  C.  112. 

447  Laferty  v.  Sheriff,  16  At.  90. 

448  Lang  V.  Jenkins,  12  C.  C.  634;  Ganor  v.  Henricks,  2  Super.  Ct. 
522.  See  also  Leek  v.  Livingston  Manor  Mfg.  Co.,  6  Lack.  Jur.  52.  In 
an  action  to  recover  the  price  of  coal  against  the  defendant  and  twenty- 
eight  other  persons  now  or  late  doing  business  as  the  "Central  Coal 
Dealer's  Association,"  an  affidavit  of  defense  is  sufficient  which  avers  that 
the  defendant  was  not  a  member  of  the  association  during  the  period 
within  which  the  coal  was  sold  and  delivered,  and  that  this  was  known  to 
one  of  the  plaintiffs.    Rhoads  v.  Fitzpatrick,  166  Pa.  249. 
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was  not  a  member  of  the  firm  at  the  time  the  note  was  given  with- 
out more  is  insufficient.  The  affidavit  should  show  when  he 
ceased  to  be  a  member,  that  there  were  no  unpaid  debts,  and  that 
the  note  was  not  given  for  a  debt  prior  to  that  time.*^°  Likewise 
in  an  action  against  a  partnership  consisting  of  two  persons  as  in- 
dorsers  of  a  promissory  note  an  affidavit  by  one  of  the  partners 
that  the  indorsement  was  made  by  the  other  partner  without  any 
authority  to  do  so  is  insufficient  to  prevent  judgment.*°°  In  an- 
other case  against  a  partnership  one  of  the  partners  filed  an  affi- 
davit in  which  he  denied  having  bought  or  received  any  of  the 
goods.  The  affidavit  was  held  to  be  insufficient  because  it  did 
not  show  that  the  partnership  did  not  buy  and  receive  them.*^^ 
In  an  action  against  a  married  woman  and  her  husband  alleged  to 
be  trading  in  the  name  of  the  wife,  an  affidavit  by  her  tending  to 
negative  liability  and  alleging  that  her  husband  was  her  business 
manager  is  good  for  both.*^^  Lastly  if  an  affidavit  of  defense 
simply  denies  the  alleged  partnership  of  the  defendants  without 
giving  the  facts,  they  may  be  cross-examined  by  the  plaintiff  con- 
cerning the  membership  of  the  firm,  their  time  of  retirement  and 
notice  given  by  them.*^^ 

S3.  Set  off. 

In  the  way  of  set  off  besides  the  rules  previously  presented*^* 
it  may  be  added  that  partners  may  set  off  a  debt  due  any  one  of 
them.*"'  A  partner,  if  sued  individually,  may,  with  the  consent 
of  his  partners,  set  off  a  partnership  debt  if  the  interests  of  the 
third  persons  are  not  prejudiced,  or  a  debt  due  to  him  as  sole 
surviving  partner.*^*     A  partner  of  a  decendent  may  set  off  a 

449  Taylor  v.  Bushey,  S  Lane.  L.  Rev.  181. 

450  Kensington  Nat.  Bank  v.  Ware,  32  Super.  Ct.  247. 

451  Duffy  V.  Boyer,  8  Del.  43. 

452  Van-Cott  v.  Webb-Miller,  25  Super.  Ct.  51. 

453  Second  Nat.  Bank  of  Mauch  Chunk  v.  Bryan,  15  W.  N.  C.  468. 

454  Chap.  18,  §i7b,  i  Vol.,  p.  691 ;  7  Vale  20459. 

455  Cochran  v.  Cutler,  18  Super.  Ct.  282;  Jack  v.  Klepser,  196  Pa. 
187;  Montz  V.  Morris,  89  Pa.  302;  Felker  v.  Wise,  6  North.  137;  Bartlett 
V.  Loomis,  16  Montg.  206.  A  deposit  in  a  bank  at  the  time  of  the  bank's 
failure  was  the  property  of  the  two  partners;  subsequently  one  of  them 
assigned  his  interest  in  the  deposit  to  his  copartner.  The  latter  could 
set  off  the  deposit  against  a  note  held  by  the  bank  of  another  partner- 
ship of  which  he  was  a  member.    Jack  v.  Klepser,  ig6  Pa.  187. 

456  Cochran  v.  Cutler,  18  Super.  Ct.  282. 
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firm  claim  against  the  claim  of  the  decedent's  creditor.*"''  And  a 
judgment  against  two  partners  may  be  set  oflf  against  a  judgment 
recovered  by  one  of  the  partners  against  the  plaintiff.*'*  Further- 
more, if  part  of  the  judgment  be  assigned,  a  judgment  against  the 
assignor  may  still  be  set  off  against  it  subject  to  the  assignment.*"' 
If  in  an  action  by  a  partnership  the  defendants  set  up  a  claim 
against  the  partnership  and  secure  a  certificate  in  their  favor  on 
which  judgment  is  entered,  they  cannot  sustain  a  second  suit  on 
same  cause  of  action  against  one  of  the  plaintiffs  in  the  first  suit 
and  two  other  persons  alleged  to  be  partners,  but  not  parties 
plaintiff  in  the  first  suit.**" 

On  the  other  hand  a  partner  cannot  pay  his  individual  debt 
with  firm  assets  except  with  the  consent  of  all  the  partners,*'^ 
which,  however,  did  not  require  an  express  agreement.*"-  Nor 
can  a  claim  in  an  accounting  be  set  off  where  the  partnership 
was  dissolved  more  than  six  years  before  the  suit  was  brought.*" 
Nor  is  the  assignment  of  stock  in  a  bank  the  subject  of  a  set  .off 
in  a  claim  by  one  of  the  holders  of  the  stock  on  a  note  given  by 
the.  defendant.*"*  Nor  can  usurious  interest  charge  be  set  off 
against  a  note  given  to  a  new  firm,  the  proceeds  of  which  were 
used  to  take  up  a  note  held  by  an  old  firm  composed  partly  of 
the  same  members.*""  Nor  can  a  debt  due  by  a  former  firm,  one 
member  of  which  belonged  to  the  plaintiff  firm,  be  set  off  by  the 
latter  in  a  due  bill  given  by  the  defendant;*""  nor  can  a  partner 
who  has  paid  partnership  debts  for  which  both  are  liable,  set  them 
off  in  an  action  of  assumpsit  against  him  by  his  partner  to  recover 
a  personal  loan  made  prior  to  the  formation  of  the  partnership.*"' 

An  affidavit,  in  an  action  to  recover  money  loaned,  which  al- 
leged payment  by  the  defendant  of  a  debt  due  by  a  partnership 

457  Jones'  Estate,  12  W.  N.  C.  388. 

458  Garner  v.  Price,  4  Kulp  10. 

459  Ibid. 

460  McFarlane  v.  Kipp,  206  Pa.  317. 

461  Leonard  v.  Smith,  162  Pa.  284;  Cooper  v.  McQurkan,  22  Pa.  80; 
Hartley  v.  White,  94  Pa.  31 ;  Clarke  v.  Slate  Valley  R.  Co.,  136  Pa.  408, 

415- 

462  Leonard  v.  Smith,  162  Pa.  284;  Todd  v.  Lorah,  75  Pa.  155. 

463  Esterly  v.  Bressler,  15  Super.  Ct.  455. 

464  Dillworth  v.  Ackley,  I  Walk.  180. 
46s    Shafer's  Appeal,  99  Pa.  246. 

466  Maitland  v.  Bayard,  i  W.  N.  C.  133. 

467  Riley  v.  Eigo,  i  Super.  Ct.  139. 
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of  which  the  plaintiff  and  the  defendant  were  members,  was  held 
to  be  defective  because  it  failed  to  allege  that  the  amount  at- 
tempted to  be  set  off  was  paid  before  the  bringing  of  the  suit,  or 
that  there  was  no  claim  of  settlement  of  partnership  accounts 
showing  an  ascertained  indebtedness  from  the  plaintiff  to  the  de- 
fendant."'* 

54.  Judgment. 

In  an  action  against  copartners,  some  of  whom  are  not  served 
with  process,  the  plaintiff  may  declare  against  those  served,  and 
take  judgment  against  them;*"'  and  such  judgment  is  not  a  bar 
to  subsequent  proceedings  against  the  other  partners ;  nor  is  an 
amicable  confession  of  judgment  by  one  of  several  copartnersi*'" 
The  original  process,  however,  should  be  issued  against  all  the  co- 
defendants,*''^  and  the  second  writ  should  go  only  against  the 
defendants  not  served;*'^  and  it  need  not  issue  out  of  the  same 
court.*^^  The  statute  contemplates  a  new  suit  against  the  parties 
not  served  with  process  in  the  original  one ;  not  that  they  should 
be  brought  in  by  an  alias  writ  engrafted  on  the  former  one.*^*  If 
it  appear,  that  one  of  the  partners  was  dead,  at  the  time  of  the 
commencement  of  the  suit,  the  judgment  will  be  allowed  to  stand 
against  the  survivor.*^^  If,  however,  one  of  two  joint  defendants 
succeed  upon  an  issue  which  goes  to  the  cause  of  action,  it  dis- 
charges his  co-defendant,  who  suffered  judgment  by  default.*'* 
But  after  a  verdict  against  several,  charged  on  a  joint  contract,  a 
nolle  prosequi  may  be  entered  as  to  one,  and  judgment  entered 
upon  the  verdict  against  the  others,  under  the  statute  of  amend- 
ments.*"   A  judgment  against  a  firm  is  a  lien  on  the  separate  real 

468  Rily  V.  Eigo,  I  Super.  Ct.  139;  Roberts  v.  Fitler,  13  Pa.  265; 
Gennett  v.  Johnson,  9  Pa.  336 ;  Klase  v.  Bright,  71  Pa.  186. 

469  Donough  V.  Boger,  10  Phila.  616.    See  Chap.  30,  §26. 

470  Act  6  April,  1830,  P.  L.  277,  3  Purd.  §§4,  s,  P-  34S8.  This  statute 
is  applicable  to  cases  not  only  of  joint  contract,  but  also  of  joint  action. 
Lewis  V.  Williams,  6  Wh.  268. 

471  Moore  v.  Hepburn,  5  Pa.  402. 

472  Magaw  V.  Clark,  6  W.  528. 

473  Wendill  v.  Magee,  3  W.  N.  C.  204.  But,  if  brought  in  a  different 
forum,  it  will  not  save  the  bar  of  the  statute  of  limitations.  Wann  v, 
Pettengale,  24  Pa.  313- 

474  Myers  v.  Nell,  84  Pa.  369. 

475  Bumell  V.  Brady,  2  W.  N.  C.  370. 

476  Swanzey  v.  Parker,  50  Pa.  441. 

477  Ganzer  v.  Fricke,  57  Pa.  316. 
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estate  of  the  partners,  and  is  entitled  to  priority  over  a  subsequent 
judgment  in  favor  of  a  separate  creditor. ^^* 

If  two  partners  are  sued  and  both  are  served,  one  of  the  de- 
fendants can  insist  that  the  plaintiff  must  take  his  judgment 
against  both  or  neither.*'*  In  a  suit  against  a  firm  judgment  will 
be  entered  against  the  one  partner  who  has  been  served,  if  the 
writ  has  been  returned  nihil  habet  as  to  the  other  partner.*^"  But 
if  only  one  of  three  partners  is  served  with  process  in  an  action 
against  the  firm,  an  execution  on  the  judgment  cannot  be  levied 
on  the  individual  property  of  those  not  served.**'^  If  all  partners 
are  served  a  judgment  against  one  only  is  erroneous.**^  But  if  a 
partner  not  served  with  the  original  process  is  brought  in  on  an 
alias  after  judgment  against  his  copartner,  the  filing  of  a  copy  of 
the  instrument  in  the  original  case  will  suffice.*'' 

Whenever  a  partnership  is  conducted  under  two  different  firm 
names,  a  judgment  against  either  will  support  an  execution 
against  the  partnership  property  and  a  sale  will  pass  the  title  of 
all  the  partners.*'*  And  if  a  partnership  becomes  incorporated 
and  is  afterward  sued  before  a  magistrate  as  a  firm  which  ap- 
pears and  defends  and  the  magistrate  allows  the  plaintiff  to 
amend  and  then  renders  judgment  in  his  favor,  it  will  not  be  set 
aside  on  certiorari.*'^  Again,  if  one  of  the  partners  was  dead 
at  the  time  of  bringing  the  suit,  the  judgment  may  stand  against 
the  survivor.*'^  Nor  is  a  judgment  void  because  it  was  entered 
against  a  partnership  without  setting  forth  the  name  of  the  indi- 
vidual partners.*'^  A  plaintiff's  attorney  may  also  confess  judg- 
ment against  a  firm  on  a  judgment  note  signed  in  the  firm  name 

478  Cummings'  Appeal,  25  Pa.  268. 

479  Carson  v.  Carson,  25  W.  N.  C.  358. 

480  C.  &  C.  Electric  Co.  v.  St.  Clair,  182  Pa.  274. 

481  Coner  v.  Brown,  7  Dist.  27.  In  an  action  on  a  promissory  note 
signed  with  the  partnership  name,  only  one  of  the  defendants  was  served. 
The  plaintifif's  evidence  tended  to  show  that  the  defendant  served  was  a 
member  of  the  firm.  It  was  an  error  to  enter  nonsuit.  Daniel  v.  Lance, 
21  Super.  Ct.  474. 

482  Nelson  v.  Lloyd,  9  W.  22. 

483  Hunsicker  v.  McLoughlin,  i  W.  N.  C.  27. 

484  Carey  v.  Bright,  58  Pa.  70. 

48s    Murr  V.  Slaymaker-Barry  Co.,  14  Lane.  L.  Rev.  366. 

486  Burnwell  v.  Brady,  2  W.  N.  C.  370. 

487  Justice  Y,  Meeker,  30  Super.  Ct.  207. 
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which  does  not  indicate  the  individuals  composing  the  firm/'' 
And  if  a  judgment  is  entered  by  confession  against  a  partnership 
in  the  firm  name,  it  may  be  so  amended  as  to  make  the  partner 
who  signed  the  confession  an  individual  defendant.*'"  And 
"where  judgment  is  entered  by  confession  against  a  firm  in  the 
firm's  name,  the  proper  way  to  bring  upon  the  record  as  defend- 
ants, the  individual  member  or  members  liable  therefor,  is  by  a 
suggestion  of  the  same  by  affidavit  and  a  notice  to  them  by  a 
rule.""" 

On  the  other  hand,  a  partner  who  has  paid  partnership  debts 
cannot  recover  in  assumpsit  from  a  copa'rtner  the  share  for  which 
the  latter  is  liable  to  contribute,  but  must  proceed  by  an  action 
of  account  or  bill  in  equity.*"^  Nor  can  one  partner  sue  his  co- 
partner for  items  claimed  to  be  due  by  reason  of  unsettled  part- 
nership transactions.*"^  Nor  can  partners  sue  the  partnership  in 
assumpsit  for  money  due  under  articles  of  agreement,*"^  nor  if 
the  accounts  are  complicated;*"*  nor  can  the  assignee  of  a  firm 
sue  some  of  the  partners  for  the  benefit  of  the  others  who  have 
paid  a  balance  due  the  plaintiff.*"^  Nor  can  the  continuing  part- 
ner, after  the  dissolution  of  partnership,  recover  in  assumpsit 
from  the  retiring  partner  for  money  received  by  the  latter  since 
dissolution  if  it  was  received  by  agreement  on  account  of  the  re- 
tiring partner's  interest  in  outstanding  accounts  and  should  enter 
into  the  final  settlement  of  the  partnership  business.*"* 

55.  Authority  of  partner  to  confess  judgment.  (1) 

A  judgment  confessed  by  a  partner  in  the  firm  name  is  not 
binding  against  a  partner  who  has  not  consented  thereto,  but  it 

1    7  Vale  20347. 

488  Miller  v.  Royal  Flint  Glass  Works,  172  Pa.  70,  See  Chap.  15,  §7, 
Vol.  I,  p.  586. 

489  Rice  V.  Summers,  2  Dist.  31. 

490  Ibid. 

491  Murray  v.  Herrick,  171  Pa.  21;  Holbert  v.  Herrick,  171  Pa.  25; 
Crow  V.  Green,  in  Pa.  62,7;  Kifer  v.  Smyers,  15  At.  904;  Riley  v.  Eigo, 
I  Super.  Ct.  139;  Ryman  v.  Mitchell,  8  Kulp  316. 

492  Ryman  v.  Machell,  8  Kulp  316. 

493  Schnatterly  v.  Crow,  2  Lane.  L.  Rev.  127. 

494  Burton  v.  Trainer,  27  Super.  Ct.  626;  Swartley  v.  Kiefaber,  14 
Dist.  771 ;  Leidy  v.  Messinger,  71  Pa.  177. 

495  Bittner  v.  Hartman,  139  Pa.  633. 

496  Sharman  v.  Quier,  18  W.  N.  C.  445- 
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is  available  against  the  confessor  and  also  against  the  firm  if  it 
was  a  partnership  debt.'"''  The  consent  of  the  other  members 
is  not  necessary  to  authorize  him  to  make  the  confession  ;*'*  nor 
is  a  confession  less  binding  because  of  the  warrant  of  attorney, 
authorizing  the  act,  was  under  seal.'""  Again,  he  may  validly  con- 
fess a  judgment  for  money  loaned  to  the  individual  partners  if  it 
was  put  into  the  business  as  part  of  the  capital.^"^ 

S6.  When  judgment  will  be  opened. 

A  judgment  against  a  firm  will  be  opened  when  one  party  de- 
nies the  partnership.^"^  *A  suit  was  entered  against  a  partner- 
ship, the  writ  was  served  on  one  partner  and  a  general  appear- 
ance was  entered  by  an  attorney  and  a  judgment  was  rendered 
against  all  the  partners.  The  court  opened  the  judgment  on  the 
petition  of  another  partner  alleging  that  he  was  not  a  partner,  had 
not  authorized  the  appearance  for  him,  and  had  just  learned  of 
the  suit.^"'  Again,  if  a  plaintiff,  having  knowledge  of  an  agree- 
ment between  partners  that  neither  should  enter  a  judgment  af- 
fecting the  firm  without  the  consent  of  the  others,  obtains  a  judg- 
ment, it  will  be  opened.  The  liens,  however,  will  be  retained 
pending  the  hearing.^"* 

A  judgment  against  a  father  and  son  as  partners  will  be  opened 
as  to  the  father  where  the  latter  testifies  that  he  never  signed  the 
note  on  which  the  judgment  was  entered,  nor  authorized  any 
one  to  sign  it  on  his  behalf  and  had  never  been  a  partner  with  the 
son.^""  But  an  affidavit  by  one  partner  for  a  rule  to  open  a  judg- 
ment confessed  in  the  firm  name  by  another  partner  is  insufficient 
to  call  in  question  the  consideration  of  the  judgment  against  the 
partnership  where  the  affidavit  avers  that  little  if  anything  is  due. 
But  an  averment  that  the  amount  claimed  would  not  exceed  a 


497  Boyd  v.  Thompson,  158  Pa.  78;    Franklin  v.  Morris,  154  Pa.  152; 
Funk  V.  Young,  241  Pa.  72.    See  Chap.  15,  §7,  Vol.  i,  p.  586. 

498  Evans  v.  Watts,  192  Pa.  112;' Hoover  v.  Diffenderfer,  5  Lane.  L. 
Rev.  245. 

SCO    Union  Pottery  Co.  v.  Ginder,  2  Lane.  L.  Rev.  345. 

501  Rose  V.  Keystone  Shoe  Co.,  4  At.  i. 

502  Lehman  Machine  Co.  v.  Rood,  8  Kulp  264. 

503  Sheriff  Mfg.  Co.  v.  Pritsch  Coal  Co.,  44  Pitts.  L.  J.  218. 

504  Mcllvain  v.  Leeds,  189  Pa.  638.     See  Adams  v.  James  L.  Leeds 
Co.,  19s  Pa.  70. 

505  Feighan  v.  Sober?,  231  Pa.  463. 


Actions  By  and  Against  Particular  Persons.      2869 

specified  sum  is  ground  for  opening  the  judgment  for  all  beyond 
that  sum.'^^ 

57.  Execution. (m) 

Where  only  one  of  three  partners  is  served,  an  execution  upon 
the  judgment  cannot  be  levied  upon  the  individual  property  of 
those  not  served  i'"^  but  under  a  judgment  confessed  by  one  part- 
ner for  a  firm  debt,  the  goods  of  the  firm  may  be  taken  in  execu- 
tion, though  it  does  not  bind  his  copartners  personally.^'"'  And 
where  a  partnership  is  carried  on,  under  tvfo  different  firm  names, 
a  judgment  against  either  will  support  an  execution  against  the 
partnership  property,  and  a  sale  will  pass  the  title  of  all  the  part- 
ners.""' Where  the  goods  of  a  firm  are  sold,  on  executions  is- 
sued for  partnership  debts,  and  also  on  separate  executions 
against  the  partners,  the  firm  creditors  are  entitled  to  the  pro- 
ceeds, though  the  individual  executions  were  prior  in  date  f'^"  and 
if,  in  such  case,  the  sheriff  make  a  general  return,  it  is  the  duty  of 
the  court,  to  ascertain  whether  the  fund  was  raised  out  of  indi- 
vidual or  partnership  property.''"  But  where  the  partnership  is 
a  secret  one,  a  separate  creditor  of  the  ostensible  owner  of  the 
property,  who  first  levies  his  execution,  will  be  preferred  to  a 
subsequent  levy  under  an  execution  against  the  partnership;  in 
such  case,  equity  leaves  the  parties  to  their  rights  at  law.°" 

Since  the  Act  of  1873,^^^  regulating  executions  against  part- 
ners, no  levy  can  be  made  on  the  interest  of  a  partner  in  the 
firm  property  by  his  separate  creditor  under  a  common  fieri 
facias ;  there  must  be  a  special  writ  as  provided  by  the  statute."" 
This  special  writ  does  not  provide  a  new  remedy,  and  an  actual 

m    7  Vale  20258,  20261. 

506  Franklin  v.  Morris,  154  Pa.  152. 

507  Dores  v.  McGinnis,  I  Leg.  Opin.  194. 

508  Ross  V.  Howell,  84  Pa.  129 ;  Corson  v.  Beans,  3  Phila.  433 ;  Kohler 
V.  Sees,  4  W.  N.  C.  348. 

509  Carey  v.  Bright,  58  Pa.  70. 

Sio    Coover's  Appeal,  29  Pa.  9;  Stuart  v.  McHenry,  3  Phila.  340. 

511  Vandike's  Appeal,  17  Pa.  271.    And  see  Miller  v.  Miller,  3  Pitts. 

540. 

512  Brown's  Appeal,  17  Pa.  480. 

513  April  8,  §1,  P.  L.  65,  3  Purd.  §9,  p.  3460.    See  Chap.  29,  §26,  Vol.  2, 

p.  1394- 

514  Hare  v.  Commonwealth,  92  Pa.  141;  Kane's  Appeal,  92  Pa.  273; 

Lusk's  Appeal,  108  Pa.  152. 
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levy  under  an  ordinary  fi.  fa.  will  prevail  over  a  subsequent  levy 
under  this  act;°^'  the  writ  must  conform  to  the  act.'^' 

If  the  sheriff  levies  and  sells  under  a  separate  execution  on  the 
defendant's  interest  in  the  partnership  property,  he  cannot  de- 
liver possession  to  the  purchaser ;  he  acquires  a  right  to  account,'^^ 
which  can  be  enforced  by  an  action  of  account  render  or  bill  in 
equity."'^ 

Again,  the  credits  of  a  firm  cannot  be  attached  for  a  private 
debt  of  one  of  the  partners  ;^^*  though  it  has  been  held  that  part- 
nership property  can  be  attached  in  foreign  attachment  for  the 
separate  debt  of  one  of  the  partners.^^"  And  when  a  partner 
dies  and  his  sole  survivor  sues  for  a  firm  debt,  the  moiety  coming 
to  the  survivor  may  be  attached  by  his  creditor.^'^^  Nor  can  an 
unsettled  partnership  account  be  attached  by  iproceeding  as 
against  fraudulent  debtors ;  the  proper  mode  is  under  the  Act  of 
1873  ;^^^  but  an  unsettled  partnership  account  can  be  attached  in 
execution  if  a  balance  between  the  parties  has  been  struck,'''^  or 
an  admitted  balance  is  due  from  one  partner  to  another.^^*  Like- 
wise firm  property  fraudulently  transferred  by  a  partner  without 
the  assent  of  his  copartner  in  payment  of  his  individual  debt  can 
be  attached  by  the  firm's  creditors  in  execution  in  their  suit 
though  the  property  be  in  the  possession  of  a  purchaser.'^'  Like- 
wise if  a  partnership  assigns  all  its  property  to  pay  its  partner- 
ship creditors,  the  surplus,  if  there  be  any,  after  paying  them,  is 
separate  property  and  may  be  attached  for  the  individual  debts 
of  the  partners."^* 

An  execution  creditor  of  an  individual  partner  on  whose  writ 
is  returned  a  levy  on  the  interest  of  such  partner  is  not  entitled 

515  Wise  V.  Vosburg,  4  Super.  Ct.  221. 

516  Evans  V.  Howell,  S  C.  C.  313. 

517  Deal  V.  Bogue,  20  Pa.  228.  See  Lucas  v.  Laws,  27  Pa.  211;  Rein- 
heimer  v.  Hemingway,  35  Pa.  432. 

518  Knerr  v.  Hoffman,  65  Pa.  126. 

519  McCoombe  v.  Dunch,  2  Dall.  73;  Lewis  v.  Paine,  i  Leg.  Gaz.  166. 

520  Morgan  v.  Watmough,  s  Wh.  125;  Caignett  v.  Gilband,  2  Yeates 
35.    See  Chap.  29,  §175,  Vol.  2,  p.  1626,  and  §i8sc,  Vol.  2,  p.  1646. 

521  McCarty  v.  Emlen,  2  Dall.  277. 

522  Laughlin  v.  Maybin,  39  L.  L  4. 

523  Knerr  v.  Hoffman,  65  Pa.  126;  Peebles  v.  Meeds,  96  Pa.  150. 

524  Ryon  V.  Wynkoop,  148  Pa.  188. 

525  Hartley  v.  White,  94  Pa.  31. 

526  Hubler  v.  Waterman,  33  Pa.  414. 
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to  the  proceeds  of  the  sale  of  the  property  sold  on  writs  against 
the  firm,  though  the  existence  of  partnership  be  denied.^^'  Like- 
wise the  proceeds  where  partnership  property  is  sold  on  an  execu- 
tion against  a  firm,  will  be  awarded  to  the  firm  creditor  in  prefer- 
ence to  a  subsequent  writ  against  the  individual  partner.^^'  But 
the  holder  of  a  bill  of  sale  given  by  a  partner  with  the  consent  of 
the  execution  creditor,  who  subsequently  secures  a  bill  of  sale 
of  the  same  goods,  has  priority  over  the  execution  creditor."^' 
Likewise  if  an  officer  having  executions  against  a  firm  and  also 
against  a  separate  partner,  sell  the  firm  property  for  more  than 
sufficient  to  pay  the  creditors,  he  may  apply  the  surplus  to  the 
separate  executions. °^°  If  in  a  contest  between  the  partnership 
creditors  of  an  alleged  partnership  and  the  individual  creditors 
of  one  of  the  alleged  partners  no  partnership  actually  existed,  al- 
though holding  themselves  out  to  the  world  as  partners,  there  is 
no  equity  to  support  the  claims  of  the  partnership  execution 
creditors  as  against  the  prior  execution  creditors  of  the  individual 
partner  who  is  the  real  owner  of  the  assets.^^^  And  if  real  es- 
tate, purchased  by  partners,  paid  with  partnership  funds  and 
conveyed  to  them  as  partners,  is  sold  under  a  mortgage  executed 
by  them  as  partners  in  the  firm  name,  and  duly  recorded,  the  pro- 
ceeds are  payable  under  the  mortgage  to  the  exclusion  of  a  pre- 
vious judgment  obtained  against  one  of  the  partners.^^^ 

When  the  sheriff  returns  that  he  has  sold  partnership  property 
on  joint  and  separate  executions,  the  joint  creditor  is  entitled  to 
the  proceeds,  though  the  separate  execution  was  first  given  to  the 
sheriff.==» 
58.  Appeals. 

One  partner  cannot  force  another  to  appeal  against  his  will.°" 
The  names  of  partners  served  but  not  the  names  of  those  who 
were  not  served,  may  be  added  to  the  appeal.^''  If  on  appeal 
from  a  judgment  against  several  defendants  as  partners,  it  is  de- 

527  Bogue's  Appeal,  83  Pa.  loi. 

528  Lammers  v.  Alden,  28  Pitts.  L.  J.  43. 

529  Croft  V.  Jennings,  173  Pa.  216. 

530  Roop  V.  Rogers,  s  W.  193. 

531  Bixler  v.  Kresge,  169  Pa.  405. 

532  Lancaster  Bank  v.  Myley,  13  Pa.  543. 

533  King's  Appeal,  9  Pa.  124. 

534  Monohan  v.  Lloyd,  2  Kulp  140. 

535  Wilbert  v.  Stevens,  28  Pitts.  L.  J.  238. 


2872         Common  Law  Practice  in  PENNSYtVANiA. 

cided  that  some  of  them  are  not,  and  that  no  error  appears  in  the 
judgment  against  the  others,  the  judgment  will  be  reversed  as 
to  those  not  thus  related,  and  affirmed  as  to  the  others  without 
a  new  venire."^^ 

59.  Actions  between  partners. 

If  there  be  a  partnership  in  a  single  and  finished  transaction, 
assumpsit  only  lies  by  one  partner  against  his  copartner.^^^  Thus 
a  contract  was  made  between  two  persons  to  procure  options  on 
coal  land  and  to  divide  the  profits  on  its  resale.  Such  profits, 
realized  in  a  single  transaction,  can  be  recovered  in  assumpsit 
by  one  partner  against  the  other.^^*  A  withdrawing  partner  who 
becomes  liable  also  for  the  partnership  debts  after  withdrawal 
through  failure  to  give  proper  notice  of  his  retirement,  and  who 
pays  them,  may  recover  the  amount  in  assumpsit  from  the  re- 
maining parties.'^*"  Likewise  if  a  retiring  partner  stipulates  that 
the  remaining  partners  shall  pay  the  firm  debts,  his  remedy  for 
their  failure  to  do  so  is  on  the  contract  f*"  also  on  their  promise 
to  pay  him  his  salary  after  his  retirement  from  the  firm.^*^  Also  on 
the  sale  by  one  partner  to  his  copartner  of  all  his  interest  in  the 
firm  assets,  the  vendor  may  sustain  assumpsit  against  the  vendee 
to  recover  a  sum  due  from  the  partnership  to  himself .°*^  Also  for 
the  purchase  money  in  the  sale  by  one  partner  of  his  interest  in 
the  firm  to  the  other  partner.^*^  And  if  two  parties  dissolve  part- 
nership and  one  of  them,  who  continues  the  business,  purchases 
the  interest  of  the  other  and  agrees  to  pay  him  a  share  of  the 
profits  from  sales  after  collecting  the  money,  the  outgoing  part- 
ner may  sue  the  other  in  assumpsit  therefor.^**  Assumpsit  will 
also  lie  to  collect  from  a  partner  his  proportionate  share  of  a  debt 
not  included  in  the  settlement  of  the  firm  account.^*^  One  part- 
ner may  sue  another  in  assumpsit  for  damages  resulting  to  him 

536  Walker  v.  Tupper,  152  Pa.  i.    See  Balliet  v.  Fink,  28  Pa.  226. 

537  Kutz  V.  Dreibelbis,  126  Pa.  33s ;  Welch  v.  Miller,  210  Pa.  204; 
Brubaker  v.  Robinson,  3  P.  &  M.  295. 

538  Howell  V.  Kelley,  149  Pa.  473.    See  Benjamin  v.  Zell,  100  Pa.  33. 

539  Shamburg  v.  Abbott,  112  Pa.  6. 

540  Clarke's  Appeal,  107  Pa.  '436. 

541  Lawrence  v.  Mangold,  i  Walk.  202. 

542  Beale  v.  Jennings,  129  Pa.  619. 

543  Draucker  v.  Arick,  161  Pa.  357. 

544  Farrell  v.  Young,  26  Super.  Ct.  135. 

545  Brown  v.  Agnew,  6  W.  &  S.  245. 
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from  the  wrongful  dissolution  of  the  partnership  caused  by  the 
defendant's  broken  promise.^*^  If  two  firms  take  a  contract  that 
each  shall  do  portions  of  the  work  and  share  the  profits  equally, 
one  firm  may  maintain  assumpsit  for  damages  and  is  not  com- 
pelled to  resort  to  account  render  for  an  accounting  under  a  part- 
nership relation.^*' 

One  partner  cannot  maintain  assumpsit  against  the  other  for  a 
balance  that  may  be  deduced  from  the  books  of  the  firm.'**  And 
to  enable  the  representatives  of  a  deceased  partner  to  recover 
against  the  other,  there  must  be  a  settlement  between  the  part- 
ners themselves,  and  a  balance  struck;  a  settlement  of  the  firm 
account  with  the  decedent  is  not  sufficient.'*^  So,  a  claim  arising 
out  of  a  partnership  transaction  cannot  be  used  as  a  set  off,  be- 
fore a  settlement  of  the  joint  accounts.''"  And  so,  also,  one  part- 
ner cannot  recover  against  another,  in  assumpsit,  for  advances, 
until  a  settlement,  without  proof  of  an  express  promise  to  pay; 
and  this,  though  the  partnership  has  ceased  to  exist."^  There 
has  been  some  conflict  of  decision  upon  the  question,  whether, 
after  a  settlement  of  accounts  and  balance  struck,  one  partner 
can  maintain  assumpsit  against  the  other  upon  the  implied  prom- 
ise to  pay  the  balance  found  due ;  and  it  appears  to  be  now  settled 
in  the  affirmative  ;"^  and  there  can  be  no  doubt  but  that  a  part- 
ner may  sue  his  copartner  on  a  promissory  note  given  in  liquida- 
tion."^ So,  where  one  of  four  partners  gives  to  another  of  them, 
a  promissory  note  for  his  proportion  of  the  capital  agreed  to  be 
furnished,  assumpsit  will  lie  upon  the  note."*  And  where  there 
is  a  partnership  as  to  a  single  transaction,  one  of  the  parties  may 

546  McCollum  V.  Carlucci,  206  Pa.  312.  In  such  a  case  the  measure  of 
damages  is  not  the  value  of  a  quarry  operated  by  the  firm  or  the  plain- 
tiff's share  of  the  profits  which  the  defendant  made,  but  the  value  of  the 
partnership  to  the  plaintiff.    Ibid. 

547  Canfield  v.  Johnson,  144  Pa.  61. 

548  Andrews  v.  Allen,  9  S.  &  R.  241;  Carlile  v.  Weber,  2  W.  N.  C. 
506. 

549  Ferguson  v.  Wright,  61  Pa.  258. 

550  Roberts  v.  Fitler,  13  Pa.  265.  And  see  Klase  v.  Bright,  71  Pa. 
186. 

551  Leidy  v.  Messinger,  71  Pa.  177. 

552  Van  Amringe  v.  EUmaker,  4  Pa.  281 ;  Killam  v.  Preston,  I  Am.  L. 
J.  168. 

553  Ibid. 

554  Ridgway  v.  Kleinert,  15  L.  I.  117. 
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maintain  assumpsit  against  the  other;  he  is  not  put  to  action  of 
account  render.'"'  One  partner  may  sue  his  copartner  upon  an 
independent  contract ;'''°  or  for  a  wrongful  dissolution  of  the 
partnership  ;"°^  or  for  partnership  property  of  which,  by  express 
contract,  he  is  entitled  to  the  exclusive  possession.''^ 

60.  Actions  between  different  firms  composed  of  the  same  partners. 

At  common  law,  no  action  was  maintainable  between  two  firms 
composed  partly  of  the  same  individual  members;  the  parties 
were  compelled  to  resort  to  a  court  of  equity  for  relief.°°°  But 
in  this  state,  it  is  provided  by  statute,  that  no  action  between  sev- 
eral firms  shall  abate,  or  the  right  of  the  parties  to  maintain  such 
action  be  defeated,  by  reason  of  one  or  more  individuals  being 
members  of  both  firms;  but  the  same  shall  proceed  to  trial  and 
judgment,  as  though  the  parties  plaintiffs  and  defendants  were 
separate  and  distinct  persons ;  and  the  acts  and  declarations  of 
the  persons,  so  being  both  plaintiffs  and  defendants,  shall  be  evi- 
dence to  affect  each  party,  respectively,  in  like  manner,  and  to  the 
same  extent,  as  the  acts  and  declarations  of  the  other  partners 
would  affect  the  respective  firms ;  but  no  act  or  declaration  of  the 
party  shall  be  given  in  evidence  in  his  own  favor,  to  the  prejudice 
of  others.'^"  The  act,  however,  is  restricted  •  to  cases  in  which 
the  same  individual  is  a  member  of  two  distinct  firms ;  it  does  not 
authorize  a  partner  to  bring  an  action  against  himself  and  his 
copartners  f^^  nor  does  it  authorize  a  suit  by  one  firm  against  the 
other,  in  which  the  writ  is  only  served  on  the  defendant,  who  is 
not  a  member  of  the  plaintiff  firm.'*^  A  judgment  obtained  in 
such  action  cannot  be  executed  by  a  levy  upon  the  separate  prop- 
erty of  a  member  of  the  defendant  firm;'*^  it  is  a  lien  upon  the 
real  estate  of  the  individual  who  is  a  member  of  both  firms ;  but 

555  Galbreath  v.  Moore,  2  W.  86;  Wright  v.  Cumpsty,  41  Pa.  102; 
Finlay  v.  Stewart,  56  Pa.  183 ;  Meason  v.  Kaine,  63  Pa.  33s ;  Cleveland  v. 
Farrar,  4  Brewst.  27. 

556  Saxton  V.  Lewis,  i  Phila.  75 ;  Gordon  v.  Titus,  66  Barb.  275. 

557  Addams  v.  Tutton,  39  Pa.  447. 

558  Kahle  v.  Sneed,  59  Pa.  388;  Hartley  v.  Williams,  66  Pa.  329. 

559  Bosanqret  v.  Wray,  6  Tannt.  597. 

560  Act  14  April,  1838,  P.  L.  457,  3  Purd.  §3,  p.  3458. 

S6i  McFadden  v.  Hunt,  5  W.  &  S.  468;  Hall  v.  Logan,  34  Pa.  331; 
Miller  v.  Knauff,  2  Clark  11;  Price  v.  Spencer,  7  Phila.  179. 

562  Pennock  v.  Swayne,  6  W.  &  S.  239. 

563  Tassey  v.  Church,  6  W.  &  S.  465. 
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his  separate  estate  cannot  be  seized,  until  the  accounts  are  taken 
and  the  equities  settled  between  the  parties.'"'* 

An  action  may  be  brought  against  two  joint  purchasers  from 
the  firm,  one  of  whom  is  a  partner.''^^  An  action  will  also  lie  be- 
tween two  firms  where  one  partner  common  to  both  drew  in  the 
name  of  one  and  indorsed  in  the  name  of  the  other.^"^  But  if 
three  partners  of  one  insolvent  firm  are  members  of  another  in- 
solvent firm  the  former  cannot  as  a  creditor  of  the  latter 
share  equally  with  the  other  creditors  of  the  latter.'^^ 

61.  Defenses.    Set  off. 

As  we  have  seen,  assumpsit  will  lie  for  a  share  of  profits  with- 
out an  accounting  in  a  single  transaction  between  partners.  In 
such  a  case  if  an  action  is  brought  upon  such  transaction  against 
the  two  partners,  one  of  them  cannot  defend  on  the  ground  that  he 
only  received  a  small  portion  of  the  profits  from  his  associate.^"* 
If  one  partner  sues  another  the  defendant  cannot  set  up  as  a  de- 
fense an  unascertained  balance  due  on  the  unsettled  partnership. °^' 
And  in  an  action  of  account  by  one  partner  against  another  the  de- 
fendant's claim  for  services  based  on  an  oral  agreement,  may  be 
set  oflf.^*"*^  A  plaintiff  lent  money  to  the  defendant  who  was  a 
member  of  a  firm  with  which  the  plaintiff  had  dealings.  The  firm 
was  indebted  to  the  defendant.  He  could  not  set  off  the  claim  he 
had  on  his  firm  against  his  notes  to  the  plaintiff  for  lack  of  mutu- 
ality.'^"  Nor  can  a  surviving  partner  on  settlement  of  the  partner- 
ship business  who  is  indebted  to  his  deceased  copartner  set  off 
against  the  balance  a  sum  owing  by  his  deceased  partner  to  him  on 
a  settlement  of  the  partnership  business  made  in  the  deceased 
partner's  lifetime  whenever  his  widow  claims  the  amount  due  on 
the  final  settlement  as  her  legal  exemption.'^^ 

564  Commonwealth  v.  Rogers,  4  Clark  252.  And  see  Lucas  v.  Laws, 
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565  Hoge  V.  Rush,  173  Pa.  264. 

566  Grubb  V.  Cotterell,  62  Pa.  23. 

567  McCruden  v.  Jonas,  173  Pa.  507.  But  see  Allen  v.  Erie  City  Bank, 
57  Pa.  129. 

568  Welch  v.  Miller,  210  Pa.  204. 

569  Appleby  v.  Barrett,  28  Super.  Ct.  349. 
569a    Helb  V.  Hake,  203  Pa.  626. 

570  Trunick  v.  Gilchrist,  81*  Pa.  160. 

571  Book  V.  O'Neil,  2  Super.  Ct.  306. 
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62.  Evidence. 

The  declarations  of  one  of  several  defendants,  as  to  the  per- 
sons composing  the  firm,  are  evidence  against  himself,  but  not 
to  affect  his  copartners  f^  but  in  an  action  against  partners,  only 
one  of  whom  is  served,  if  the  defendant  give  in  evidence  the 
declarations  of  those  not  served,  to  disprove  a  partnership,  the 
plaintiff  may  rebut  it  by  the  same  kind  of  evidence  f^  and  when 
one  individual  is  a  member  both  of  the  plaintiff  and  defendant 
firm,  his  acts  and  declarations,  after  a  dissolution,  are  evidence 
to  affect  his  co-defendant. °'* 

63.  Competency  of  partners  to  testify. 

Prior  to  the  Acts  of  1865  and  1869,  as  a  general  rule,  a  party 
to  the  record  could  not  be  examined  as  a  witness,  not  on  the 
ground  of  interest  but  from  public  policy.**'^  While  those  acts  ef- 
fected, as  we  have  elsewhere  shown,''*  a  radical  change  in  the 
law,  it  rendered  no  witness  incompetent  who  was  competent  at 
the  time  of  its  passage.^"  But  those  acts  did  not  render  the 
plaintiflf  competent  to  testify  in  a  suit  against  an  administrator 
about  facts  which  occurred  during  the  lifetime  of  the  defendant's 
decedent.'"  Indeed,  the  Act  of  1869,  like  that  of  1865,  had  no 
application  to  suits  by  and  against  administrators.'^'  Likewise 
in  a  suit  against  a  surviving  partner,  the  plaintiff  was  not  a  com- 
petent witness,'*"  and  where  by  the  death  of  one  of  two  defend- 
ants, the  plaintiff  was  rendered  incompetent  the  surviving  de- 
fendant was  also  incompetent.'*^    In  another  case  where  an  ac- 

572  Lenhart  v.  Allen,  32  Pa.  312;  Crossgrove  v.  Himmelrich,  54  Pa. 
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573  Nelson  v.  Lloyd,  9  W.  22. 

574  Tassey  v.  Church,  4  W.  &  S.  141. 
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580  Hanna  v.  Wray,  77  Pa.  27;  Gavit  v.  Supplee,  2  W.  N.  C.  561.  And 
in  a  suit  by  a  surviving  partner,  a  party  to  the  contract  is  incompetent. 
Standbridge  v.  Catanach,  83  Pa.  368.  But  see  Runkel  v.  Phillips,  9  Phila. 
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tion  was  brought  against  three  copartners,  and  for  one  of  whom, 
dying  afterward,  his  executor  was  substituted,  the  plaintiff  was 
not  a  competent  witness  to  anything  which  occurred  in  the  life- 
time of  the  deceased  partner  though  the  latter  had  taken  no  part 
in  the  contract  on  which  the  suit  was  brought.^'^  Again,  where 
two  parties  executed  a  joint  note  and  subsequently  one  of  them 
died  and  suit  was  brought  on  the  note  against  the  survivor  and 
the  executor  of  the  deceased  maker,  the  survivor  was  not  a 
competent  witness  on  the  part  of  the  plaintiff  to  prove  the  execu- 
tion of  the  note.^*^ 

In  Oram  v.  Rothermel,^^*  A,  the  purchaser  at  sheriff's  sale  of 
a  leasehold  sold  as  the  property  of  B,  brought  ejectment  therefor 
against  C,  D,  and  E,  partners,  who  claimed  under  a  previous 
sheriff's  sale  from  the  same  defendant.  After  bringing  the  suit, 
A  died  and  his  executor  was  brought  in  by  scire  facias,  but  did 
not  plead  nor  take  any  part  in  the  suit.  On  the  trial  the  plaintiff 
attacked,  on  the  ground  of  fraud,  the  validity  of  the  defendant's 
title.  C  was  offered  as  a  witness  to  testify  as  to  what  took  place 
at  the  sale  and  afterward  prior  to  the  death  of  A  and  B.  It  was 
held  that  neither  the  death  of  A  and  the  devolution  of  his  title, 
on  his  administrators,  nor  the  death  of  B  and  the  devolution  of 
his  title  on  his  surviving  partners,  rendered  C  incompetent  to 
testify  under  the  clause  of  the  Act  of  1869,  excepting  from  its 
operation,  cases  where  the  assignor  of  a  chose  of  action  is  dead ; 
furthermore,  that  B's  executors  were  made  parties  to  the  record 
did  not  render  C  incompetent  to  testify  under  that  clause,  except- 
ing from  its  operation  cases  in  which  administrators  and  execu- 
tors were  parties,  because  B's  executor  ought  not  to  have  been 
made  a  party  and  should  not  have  appeared  on  the  record;  fur- 
ther this  clause,  the  substitution  of  A's  administrators  as  a  party 
to  the  record,  did  not  render  C  incompetent  as  a  witness  and  his 
evidence  was,  therefore,  properly  rejected. 

The  Act  of  1869  was  amended  in  1878,°'^  nevertheless  the  in- 
competency of  surviving  partners  to  testify  in  matters  relating 
to  the  partnership  was  maintained.  But  the  survivor  of  two  or 
more  joint  parties  to  a  cause  was  rendered  competent  by  that 
law  to  testify  to  relevant  matters  between  himself  and  a  stranger 

582  Brady  v.  Reed,  87  Pa.  iii ;  Zell  v.  Benjamin,  36  L.  I.  584- 

583  Alcorn  v.  Cook,  loi  Pa.  209. 

584  98  Pa.  300. 

585  Act  May  25,  P.  L-  iS3,  4  Purd.  §26,  p.  5180. 


2878         Common  Law  Practice  in  Pennsylvania. 

occurring  before  the  death  of  the  deceased  party."^  In  Ash  v. 
Guie/'^  the  statute  was  declared  to  be  remedial  and  intended  to 
enable  parties  who  stood  on  an  equality  to  testify,  though  a 
party  in  interest  were  dead.  "Its  spirit  embraces  the  survivor  of 
two  or  more  who  jointly  contracted.  If  two  persons  jointly  exe- 
cute a  note  and  one  dies,  in  an  action  between  the  holder  and  the 
survivor  this  statute  should  apply  as  if  the  makers  had  been 
partners;  otherwise  the  mischief  is  only  partially  remedied. 
Those  jointly  concerned  in  a  transaction  are  partners  in  the  pop- 
ular sense  of  the  word,  and  considering  the  obvious  intendment 
of  the  statute  it  would  apply  to  the  case  of  a  surviving  partner  in 
the  popular  as  well  as  the  technical  sense."  Thus  in  Dean  v. 
Warnock,'**  in  a  suit  on  a  promissory  note  under  seal  against  two 
joint  obligors,  the  third  being  dead,  the  note  put  in  evidence  ap- 
peared to  have  been  altered.  To  explain  the  alteration,  the  plain- 
tiff, who  was  the  obligee,  testified  that  he  received  the  note  in 
that  condition  from  one  of  the  joint  obligors.  He  answered  two 
questions  on  his  cross  examination,  when  the  defendants  objected 
to  his  competency  as  a  witness.  The  court  held  "that  while  the 
obligee  was  a  competent  witness  as  to  any  transaction  between 
himself  and  either  of  the  surviving  obligors,  he  was  incompetent 
to  prove  any  transaction  he  may  have  had  with  the  deceased  ob- 
ligor in  relation  to  the  bond.  But  the  objection  to  his  competency 
came  too  late." 

The  Acts  of  1869  and  1878,  as  well  as  several  others,  were 
repealed  by  the  more  comprehensive  Act  of  1887.  Since  then 
and  by  the  still  later  Act  of  1891,  it  has  been  held  that  where  a 
principal  contractor  sublet  a  portion  of  a  contract  to  a  partnership 
consisting  of  two  persons,  who  gave  a  bond  with  a  surety  to  a 
trust  company,  on  which  a  suit  was  brought  after  the  death  of 
one  of  the  partners,  the  contractor  might  testify  as  to  con- 
versations with  the  dead  partner  in  the  presence  of  the  other 
partner  absent  at  the  trial.'**'  Again,  if  the  estate  of  a  dece- 
dent is  insolvent  as  also  is  a  partnership  of  which  he  was 
a  member,  a  surviving  partner  is  competent  to  testify  that 
real   estate   held   in   the  name   of   the   partners   as   tenants   in 


586  Ash  V.  Guie,  97  Pa.  493;  Hill  v.  Truby,  117  Pa.  320. 

587  Ash  V.  Guie,  97  Pa.  493. 

588  98  Pa.  565. 

589  Equitable  Trust  Co.  v.  Bowen,  201  Pa.  534. 
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common  is  partnership  property.^'"  Likewise  if  an  action  is 
brought  against  a  surviving  partner  on  a  note  signed  by  himself 
and  his  deceased  partner,  the  defendant  is  a  competent  witness 
to  prove  that  no  partnership  existed  at  the  time  the  note  was 
given,  that  the  partnership  had  been  dissolved  before  the  date  of 
the  note,  that  neither  the  defendant  nor  the  partnership  received 
any  value  for  the  note,  and  that  his  deceased  partner  borrowed 
the  money  for  his  own  benefit.^'^  So,  also,  in  an  action  by  a  sur- 
viving partner,  the  son  of  a  deceased  partner  may  testify  to  oc- 
currences in  his  father's  lifetime,  other  than  conversations  and 
transactions  between  the  deceased,  personally,  and  the  defend- 
ant.^'^ And  in  an  attachment  execution  against  a  partner's  in- 
terest, the  other  partner  may  testify  for  the  defendant,  although 
another  partner  is  dead,  because  in  such  a  case  there  is  no  ad- 
verse interest.^'' 

On  the  other  hand,  a  partner,  under  the  Act  of  1887,  was  in- 
competent to  prove  a  contract  made  by  himself  with  a  dead  mem- 
ber of  the  plaintiff  firm.^'*  And  if  a  judgment  by  default  against 
partners  was  opened  as  to  one  of  them,  who  alone  made  de- 
fense, and  before  the  trial  the  plaintiff  died  and  his  administrator 
was  substituted,  the  partner  not  defending  was  incompetent 
under  the  Act  of  1887,  to  testify  that  the  firm  name  was 
by  the  witness  put  on  the  note.^"'  Such  a  defense  was  not  per- 
sonal to  the  partner  making  it,  but  went  to  the  liability  of 
every  member  of  the  firm.  In  thus  testifying  in  support  of 
such  a  defense,  he  would  be  testifying  unlawfully  in  his  own 
interest.^"*  More  generally  a  surviving  partner  could  not  tes- 
tify to  matters  which  occurred  between  him  and  his  deceased 
partner  prior  to  his  death.""^  By  the  same  rule,  in  an  ac- 
tion against  the  surviving  maker  of  a  note  the  payee  was  not 
a  competent  witness  whether  the  deceased  was  a  surety  or  co- 
promissor.^'^     Lastly,  while  a  party  who  has  contracted  with  a 

590  Miller's  Estate,  2  Dist.  854. 

591  Lancaster  Co.  Nat.  Bank  v.  Henning,  37  W.  N.  C.  112. 

592  Graff  V.  Callahan,  158  Pa.  380. 
393  Home  &  Co.  v.  Petty,  192  Pa.  32. 

594  Jack  v.  Moyer,  187  Pa.  87. 

595  Dick  v.  Williams,  130  Pa.  41. 

596  Ibid.;  Swanzey  v.  Parker,  50  Pa.  441. 

597  Herron  v.  Wampler,  198  Pa.  77. 

598  Craighead  v.  McLooney,  99  Pa.  21 1, 
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partnership  cannot  testify  to  the  declarations  of  a  deceased  part- 
ner, his  testimony  by  the  Act  of  1891  will  be  admitted  to  rebut 
evidence  given  by  a  surviving  partner.^"" 

64.  Judgment,  (n) 

Prior  to  the  Act  of  1830  a  judgment  against  one  partner  was 
a  bar  to  a  suit  against  others.^""  But  since  that  time  the  law  has 
been  otherwise,^"^  even  when  the  prior  judgment  was  obtained  in 
the  state  court.*"^  An  attachment  execution  was  issued  against 
an  alleged  interest  in  a  partnership  and  an  issue  was  framed  and 
tried  and  judgment  was  entered  against  the  attaching  creditor. 
An  appeal  from  the  judgment  was  nonprossed.  The  judgment 
was  held  to  be  res  ad  judicata  as  to  an  issue  raised  on  a  subse- 
quent attachment  execution  between  the  same  parties  and  the 
same  partnership  interest  was  sought  to  be  taken.®"'  The  as- 
signed estate  of  a  deceased  partner  cannot  be  charged  with  a 
judgment  against  a  firm,  the  membership  of  which  is  not  dis- 
closed by  the  record.*"*  In  a  suit  against  two  defendants  as 
partners,  if  the  defendants  deny  the  partnership,  judgment  may 
be  entered  against  one  under  the  Act  of  1893,®°'  for  the  amount 
admitted,  and  the  plaintiff  may  proceed  against  the  partnership 
for  the  full  claim."°« 

65.  Limited  partnership. 

The  Act  of  1836  authorizes  the  formation  of  limited  partner- 
ships, for  the  transaction  of  mercantile  and  other  business,  to 
consist  of  one  or  more  persons,  termed  general  partners,  who 
shall  be  jointly  and  severally  liable  as  such,  and  one  or  more  per- 
sons who  shall  contribute  a  specific  amount  of  capital,  to  be 
called  special  partners,  who  shall  not  be  liable  for  the  debts  of  the 
firm  beyond  the  amount  of  the  fund  so  contributed  by  them.'"^ 
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The  statute  contains  particular  provisions  as  to  the  mode  of 
forming  such  partnership  and  the  publication  of  the  terms  there- 
of, for  public  information,  which  must  be  strictly  complied  with, 
or  the  partnership  will  be  deemed  a  general  one,  and  all  the 
members  thereof  jointly  liable.®"^  If  a  limited  partnership  be 
duly  formed  in  compliance  with  the  terms  of  the  statute,  an  ac- 
tion upon  a  firm  obligation  must  be  brought  against  the  general 
partners  only;  in  such  case,  it  is  error,  to  join  the  special  part- 
ner; it  is  not  his  obligation,  as  he  has  no  power  to  contract  on 
behalf  of  the  firm;  the  fund  contributed  by  him  can  be  reached 
by  a  judgment  against  the  general  partner,  and  a  seizure  in  exe- 
cution of  the  entire  partnership  property  in  his  hands.""'  There- 
fore, if  the  special  partner  be  joined  as  a  defendant,  an  affidavit 
of  defense,  stating  that  he  is  a  special  partner,  and  that  he  has 
complied  with  the  provisions  of  the  statute,  is  sufficient  to  pre- 
vent judgment.*^"  One  who  has  dealt  with  a  firm  as  a  limited 
partnership,  generally  known  to  the  public  as  such,  has  the  bur- 
den of  proving  that  the  members  of  it  are  liable  as  general  part- 
ners.'^^^  A  special  partner  cannot  be  personally  involved,  except 
by  his  own  acts  or  omissions,  or  by  assenting  to  those  of  his  co- 
partners, of  which  he  is  presumed  to  have  knowledge  ;°^^  the 
doing  of  an  occasional  act  for  the  firm,  does  not  render  him  gen- 
erally liable.®"  And  though  he  may  have  done  an  act  which  ren- 
ders him  liable  to  creditors,  this  does  not  make  him  responsible 
for  the  wilful  torts  of  the  general  partners."" 
a.  Liability  between  expiration  and  renewal. 

During  the  period  between  the  expiration  of  a  limited  partner- 
ship and  its  renewal  it  is  general,  and  the  special  partners  are  lia- 
ble for  all  the  debts  contracted  during  that  period."^"    The  firm 

608  Richardson  v.  Hogg,  38  Pa.  153;  Andrews  v.  Schott,  10  Pa.  47; 
Guillou  V.  Peterson,  7  W.  N.  C.  268.  The  law,  however,  only  requires  a 
substantial  compliance  with  its  provisions.     Levy  v.  Lock,  47  How.  Pr. 
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assets,  and  particularly  the  special  capital,  cannot  be  withdrawn 
or  diverted  either  directly  or  indirectly  to  the  detriment  of  the 
firm  creditors;  a  confession  of  judgment  in  favor  of  individual 
creditors  of  the  special  partner  who  have  loaned  the  money  to 
him  is  void  as  against  partnership  creditors.*^*  A  general  partner, 
under  the  Act  of  1836,  is  not  required  to  make  good  any  loss  to 
a  special  partner  through  failure  of  the  other  partners  to  pay 
their  share.*^^  Nor  does  a  loan  to  a  special  partner  which  has 
been  repaid  with  interest,  render  him  liable  as  a  general  part- 
ner.'^* Nor  is  a  special  partner  liable  for  the  capital  contributed 
by  him,  to  creditors  for  a  misappropriation  thereof  by  a  general 
partner.*^'  Nor  does  he  become  liable  for  the  firm's  obliga- 
tions after  his  withdrawal,  though  giving  no  notice  of  his  ac- 
tion, as  he  never  was  a  general  partner.®^"  But  an  untrue 
statement  in  the  renewal  certificate  renders  him  liable  as  a 
general  partner,  though  in  making  it  he  relied  on  the  informa- 
tion furnished  by  the  general  partners.*^^  An  interest  in  a  limited 
partnership  is  not  subject  to  attachment  under  the  Act  of  1869,"^'' 

b.  Affidavit  of  defense. 

A  defendant  must  set  out  in  his  affidavit  of  defense  compli- 
ance with  all  the  provisions  of  the  Act  of  1865.*^*  An  affidavit 
that  the  defendant  company  "is  not  a  general  partnership"  is 
evasive  as  a  denial  of  the  statement  that  at  the  time  the  indebit- 
ness  was  contracted  the  defendants  were  a  general  partnership.""* 
In  an  action  of  assumpsit  to  hold  members  of  a  limited  partner- 
ship liable  as  general  partners,  an  affidavit  of  defense  averring 
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be  held  as  general  partners  because  the  borrower  used  the  words  "and 
company"  after  his  name,  and  told  a  creditor  that  they  were  partners. 
Jordan  v.  Patrick,  207  Pa.  245. 
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that  the  capital  had  been  paid,  that  the  real  estate  had  been  held 
for  the  use  of  the  company,  and  that  the  defendant  had  no  deal- 
ings with  the  plaintiff  except  as  members  of  the  company  was 
held  to  be  sufficient.*'^' 

66.  Joint  stock  companies. 

At  common  law,  the  members  of  an  unincorporated  joint- 
stock  company,  are  personally  liable  as  partners  to  the  creditors 
of  the  association  ;°^*  for,  if  they  could  contract  debts,  without 
a  personal  responsibility,  payable  only  out  of  their  joint  funds, 
they  would  possess  the  powers  and  privileges  of  a  corporation, 
which  can  only  be  conferred  by  legislative  authority.®^'  A  joint- 
stock  company  is  a  partnership,  the  capital  of  which  is  divided, 
or  agreed  to  be  divided,  into  shares,  so  as  to  be  transferable 
without  the  consent  of  all  the  co-partners ;  but  a  subscription  for 
shares,  without  more,  does  not  render  the  subscriber  liable  as  a 
partner,  on  a  subsequent  organization  of  the  company,  in  which 
he  does  not  participate."^*  This  has  now  been  regulated  by  act 
of  assembly,  which  authorizes  the  formation  of  such  associa- 
tions, without  personal  responsibility  on  the  part  of  the  share- 
holders, beyond  the  amount  of  their  several  subscriptions  to  the 
capital  stock  of  the  association."^^  Such  companies  must  sue 
and  be  sued  by  their  associate  name  f^"  it  is  irregular,  to  name  the 
individual  members  thereof  as  defendants  ;"'^  and  process  against 
them  must  be  served  upon  their  chairman,  secretary  or  treas- 
yj.g].  632  gy^  jjj  addition  to  this  method,  by  the  Act  of  1881  legal 
process  may  be  served  in  any  county  where  such  an  association 
shall  maintain  and  keep  an  office  for  the  transaction  of  business 
on  any  agent,  chief,  or  any  other  clerk,  or  on  any  director  or  man- 
ager of  the  association."'^^     If  an  execution  against  the  associa- 
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tion  be  returned  unsatisfied,  the  plaintiff,  on  application  to  the 
court  in  which  the  suit  was  brought,  or  judge  thereof,  may  have 
process  of  execution  against  the  individual  members,  to  the  ex- 
tent of  their  unpaid  subscriptions;  and  the  court  or  judge,  in 
order  to  ascertain  the  facts,  may  compel  a  production  of  the 
books  of  the  associatioh.^^^  The  act  further  provides,  that  the 
word  "limited"  shall  be  subjoined  to  the  style  of  the  association; 
and  that  the  omission  thereof  shall  render  the  members  individu- 
ally liable.^^*  Under  the  original  act,  unless  the  subscriptions 
were  paid  in  cash,  the  members  were  individually  responsible  to 
creditors  f^^  but  this  was  altered  by  the  Act  of  1876.  So,  where 
the  funds  and  assets  had  been  withdrawn  and  distributed  among 
the  members,  leaving  the  debts  unpaid,  the  court  awarded  an 
execution  against  the  individual  members."^*  One  member  of 
a  joint-stock  company  cannot  maintain  an  action  against  the 
others,  for  a  debt  due  from  the  whole ;  the  remedy  is  in  equity."'^ 

a.  Liability  of  subscribers. 

Under  the  law  of  1874,  persons  who  subscribe,  but  do  not 
contribute,  and  who,  by  failing  to  keep  a  "subscription  list  book," 
withhold  from  the  public  the  means  of  knowing  the  amount  of 
the  capital  within  their  reach,  are  liable  individually  as  general 
partners.""*  While  it  is  not  necessary  that  the  entire  capital 
should  be  paid  before  beginning  business,  yet  a  limited  partner- 
ship has  no  right  to  begin  until  some  part  of  its  capital  subscribed 
has  been  actually  paid."""  Each  partner  of  a  limited  partnership 
association  is  liable  unless  saved  by  statute;  but  if  the  partners 
have  not  complied  with  the  statutory  requisites  a  limited  part- 
nership has  not  been  formed."*"  If  a  limited  partnership  asso- 
ciation expires  by  its  own  limitation  owing  a  large  sum  of  money, 
and  shortly  afterward  another  limited  partnership  is  organized 
by  the  same  persons  and  receiving  the  same  property  and  which, 

633  Act  of  1874,  §2,  2  Purd.  §2,  p.  2024. 

634  Ibid,,  §3,  2  Purd.  §3,  p.  2024. 

635  Dement  v.  Philadelphia  Impact  Brick  Machine  Co.,  S  W.  N.  C. 
S8. 

636  Whitall  V.  Williams,  6  W.  N.  C.  44. 

637  Bailey  v.  Bancker,  3  Hill  188. 

638  Hill  V.  Stetler,  127  Pa.  145. 

639  Ibid. 

640  Eliot  V.  Himrod,  108  Pa.  569;  Lee  v.  Burnley,  195  Pa.  58 
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after  paying  some  of  the  debts  of  the  old  association  becomes 
insolvent,  the  members  of  the  new  association  are  liable  as  gen- 
eral partners  for  the  debts  contracted  by  the  association.^*^  And 
if  three  persons  form  a  limited  partnership  association,  signing 
the  necessary  papers  for  that  purpose  and  hold  themselves  out  as 
limited  partners,  two  of  them  cannot  subsequently  aver  that  the 
third  person  was  but  a  straw  partner  and  had  no  interest  in  the 
partnership."*^  With  respect  to  a  married  woman,  while  she 
could  not  become  a  member  of  such  a  partnership  before  the 
Acts  of  1889  and  1893,  she  is  no  longer  disqualified  by  reason  of 
her  coverture.**^ 

b.  When  liable  as  partners. 

An  unincorporated  joint-stock  company  is  a  partnership,  and, 
if  organized  to  trade  in  land,  it  is  not  subject  to  judgment  or 
levy  and  sale  at  the  suit  of  a  single  creditor  of  a  member."** 
Likewise  a  limited  partnership  under  the  Act  of  1874"*°  is  simply 
an  association  of  partners,  and  not  a  corporation"*"  other  than  a 
quasi  one  in  some  respects."*'  Furthermore  the  rule  that  the 
corporate  existence  of  a  de  facto  corporation  cannot  be  ques- 
tioned in  a  suit  against  the  corporation,  does  not  apply  to  limited 
partner-ships."**  The  plaintiff  can  negative  a  clailm  lof  im-i 
munity  as  a  limited  partnership  by  showing  a  fatal  defect  or 
false  statement  in  the  one  filled."*^  And  as  between  co-partners 
in  a  joint-stock  company  parol  evidence  is  admissible  to  qualify 
the  terms  of  the  articles  of  association."^"  Yet  a  so-called  part- 
nership, reorganized  under  the  Act  of  1899,"^^  whose  stock  is 

641  Lee  y.  Burnley,  19S  Pa.  S8. 

642  Sturgeon  v.  Apollo  Oil  &  Gas  Co.,  203  Pa. 

643  Little  V.  Hazlett,  197  Pa.  501. 

644  Conkrite  v.  Trexler,  .187  Pa.  100;  Thomson's  Estate,  153  Pa.  337; 
Pittsburgh  Wagon  Works  Estate,  204  Pa.  432;  Kramer  v.  Arthurs,  7  Pa. 
165.  See  Oliver's  Estate,  136  Pa.  58;  Abington  Dairy  Co.  v.  Reynolds, 
17  York  5. 

64s  Act  June  2,  P.  L.  271,  2  Purd.  §1,  p.  2023. 

646  Lennig  v.  Penn  Morocco  Co.,  16  W.  N.  C.  114. 

647  Patterson  v.  Hide  Water  Pipe  Co.,  12  W.  N.  C.  452.  See  Briar 
Hill  Coal  &  Iron  Co.  v.  Atlas  Works,  146  Pa.  290. 

648  Eliot  V.  Himrod,  108  Pa.  569. 

649  Ibid. 

650  Addam's  Appeal,  15  W.  N.  C.  230. 

651  Act  May  9,  P-  L.  261,  3  Purd-  §38,  p.  3466. 
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transferable  on  its  books,  and  whose  business  is  conducted  by  a 
president  and  an  executive  committee  elected  by  the  partners  by 
a  vote  in  proportion  to  their  respective  interests,  has  the  essential 
marks  of  a  corporation  and  a  levy  may  be  made  on  its  rights  and 
franchises  by  judgment  creditors  under  the  Act  of  1870,®°^  and 
a  good  title  can  be  acquired  thereto  by  purchase.®^^ 

3.    Liability  under  Acts  of  1874,  1876,  1899. 

The  Acts  of  1874  and  1876  have  been  amended  and  supple- 
mented by  other  legislation.  By  the  Act  of  1899°°*  no  member  of 
a  limited  partnership  shall  be  liable  for  its  debts  under  any  cir- 
cumstances save  to  the  amount  of  his  subscription  with  interest 
on  unpaid  subscriptions  from  the  dates  at  which  they  became 
due  and  payable.  Payment  of  the  amount  of  subscriptions  with 
interest  shall  exonerate  the  partner  from  all  further  liability. 
A  partner  whose  liability  is  thus  limited  shall  not  be  precluded 
from  transacting  business  with  or  for  the  partnership. 

a.  Suits. 

"The  partnership  shall  sue  and  be  sued  in  the  partnership 
name,  and  not  by  or  in  the  individual  names  of  the  partners.""" 
And  when  a  partner  of  a  limited  liability  partnership  has  been 
improperly  joined  as  a  defendant  in  a  suit  against  the  partnership, 
and  judgment  has  been  entered  for  want  of  an  affidavit  of  de- 
fense the  court,  on  a  proper  showing,  will  open  the  judgment  and 
let  the  partner  into  a  defense,  but  without  prejudice  to  the  plain- 
tiff's right  to  bring  a  new  action  against  the  partnership,"'" 

e.  Service. 

"Service  in  a  case  of  suit  may  be  had  upon  any  partner  in 
the  county  designated  as  that  in  which  the  principal  office,  or 
place  of  business,  of  the  partnership  may  be  located.  If  no 
partner  can  be  served  in  such  county,  service  may  be  made  upon 
anyone  or  more  of  the  partners  in  any  county  of  the  Common- 
wealth in  which  service  can  be  had.""°^ 

652  Act  April  7,  P.  L.  58,  I  Purd.  §190,  p.  826. 

653  McPherson,  J.,  U.  S.  Cir.  Ct.,  Keystone  Bank  v.  Donnelly,  21  Dist. 
625. 

654  Act  May  9,  §3,  P.  I,.  261,  3  Purd.  §28,  p.  3465. 

655  Ibid.,  §11,  P.  L.  261,  3  Purd.  §38,  p.  3466. 

656  Street  Railway  Pub.  Co.  v.  Conner,  13  Dist.  186. 

657  Act  May  9,  §11,  P.  L.  261,  3  Purd.  §38,  p.  3466. 


Actions  By  and  Against  Particular  Persons.      2887 

67.  Statute  of  limitations. 

The  application  of  the  statute  of  limitations  to  partnership 
matters  has  been  considered  elsewhere. *°'  It  may  be  remarked, 
however,  that  a  certificate  of  deposit  issued  by  a  banking  house 
and  payable  to  the  order  of  the  depositor  on  the  return  of  the 
certificate  is  not  due  or  suable  until  its  return  and  demand  has 
been  made  for  the  money;  from  that  time  the  statute  of  limita- 
tions begins  to  run.®^' 

That  a  demand  has  not  been  made  within  six  years  from  its 
maturity  is  no  defense  against  a  claim  on  such  certificate.^'"  If, 
however,  the  banking  house  is  a  partnership,  and  one  of  the 
partners  dies  after  a  certificate  has  been  issued  and  has  matured, 
demand  for  its  payment  from  his  estate  must  be  made  within 
six  years  from  the  date  of  the  partner's  death,  or  it  will  be  barred 
by  andlogy  to  the  statute  of  limitations. °°^ 

658.     See  Chapter  on  Limitations  in  Vol.  4. 

659  McGough  V.  Jamison,  107  Pa.  336;  Girard  Bank  v.  Bank  of  Penn 
Township,  39  Pa.  92;  Finkbone's  Appeal,  86  Pa.  368,  overruling  Laforge 
V.  Jayne,  9  Pa.  410. 

660  Gardner's  Estate,  228  Pa.  282,  286;  Girard  Bank  v.  Bank  of  Penn 
Township,  39  Pa.  92;  Finkbone's  Appeal,  86  Pa.  368;  McGough  v.  Jami- 
son, 107  Pa.  336;  Reddle  v.  First  Nat.  Bank  of  Butler,  27  Fed.  503; 
Gardner's  Estate,  228  Pa.  282. 

661  Ibid. 
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VI.  Executors  and  Adminis- 
trators. 
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a.  How   affected  by   statute  of 
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own  right. 

71.  How  executor  of  defendant  may 

be  brought  on  the  record. 

72.  When  executor  may  intervene. 

73.  Suit  by  foreign  administrator. 

74.  Service. 

75.  Pleading. 

76.  Demands    as    executor    and    in 

one's    own    right    cannot    be 
joined. 
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a.  Joint  actions.    Pleading. 
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82.  Actions  for  legacies. 
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84.  Trial. 

85.  Judgment. 

86.  Authority  of  executor  to   con- 

fess judgment. 

87.  Execution. 

88.  Opening  judgment. 

89.  Action     by     administrator     de 

bonis  non. 


a.  Suit  before  predecessor  has 
settled  his  account, 
go.  Statute  of  limitations. 

91.  Appeals. 

Vn.  Infants. 

92.  Actions  by  infants. 

93.  Suits  for  wages. 

a.  Suits  to  recover  for  injuries. 

b.  Recovery  for  those  resulting 

in  death. 

c.  In  cases  of  contributory  neg- 

ligence. 
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97.  Appearance. 

98.  Actions  against  infants. 
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108.  His  liability  for  unlawful  sale 
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109.  His  liability  for  taking  insuf- 

ficient bail, 
no.  Damages    against    sheriff    for 
wrongful  sale  of  property. 
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turn. 

112.  Liability  of  execution  creditor 
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Act  of  1772. 
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118.  When   copy   of    warrant   need 
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death  before  trial. 

124.  Actions   against  justices.     Act 

of  1872. 
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to  sue. 

134.  Act  of  1872. 

135.  Acts  of  1887  and  1893. 
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en. 

138.  Verdict  that  may  be  rendered 

when  both  are  sued. 

139.  Judgment  against   her  is   pre- 

sumably valid. 

140.  She  may  confess  judgment. 
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tion  against  both. 
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dered when  both  are  sued. 

143.  Liability  for  her  torts. 
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band. 
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VI.     Executors  and  Administrators. 
68.    Actions  by  executors. 

Executors  and  administrators  are  empowered  by  statute  to 
commence  and  prosecute  all  personal  actions  which  the  decedent 
whom  they  represent  might  have  commenced  and  prosecuted, 
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except  actions  for  slander,  for  libels,  and  for  wrongs  done  to 
the  person.^  They  may  maintain  an  action  of  debt  to  recover 
the  arrearages  of  a  rent-charge  due  to  their  decedent,  at  the  time 
of  his  death  ;^  and  the  personal  representatives  of  a  tenant  for  life 
may  recover  a  proportion  of  the  rent  due  from  a  lessee  or  under- 
tenant, up  to  the  date  of  the  death  of  their  decedent.^  An  ad- 
ministrator may  maintain  an  action  for  the  breach  of  a  contract 
to  convey  land,  which  occurred  in  the  lifetime  of  the  decedent.* 
Upon  a  review  of  the  authorities,  it  will  be  found,  that  the  execu- 
tors of  a  deceased  party  injured  will  have  the  same  remedy  as 
the  testator  himself,  when  the  wrong  has  inured  to  the  benefit  of 
the  defendant,  or  has  increased  his  estate ;  thus,  an  executor  may 
have  an  action  of  trespass  or  trover ;  an  action  for  a  false  return ; 
for  an  escape;  an  action  of  debt  on  a  judgment,  suggesting  a 
devastavit;  an  action  for  removing  goods  taken  in  execution, 
before  the  testator  (the  landlord)  was  paid  a  year's  rent;  and 
other  actions  of  a  like  kind,  for  injuries  done  to  the  personal 
estate  of  the  testator  in  his  lifetime.  In  some  of  the  cases,  the 
remedy  is  given  to  the  executor,  merely  because  the  personal 
property  is  made  less  beneficial  to  him,  and  this  without  regard  to 
the  form  of  action ;  much  more  then  will  he  be  entitled  to  relief, 
when  the  wrong  has  been,  not  only  injurious  to  the  plaintiff,  but 
beneficial  to  the  defendant.^  And  accordingly,  it  was  held,  that 
an  action  for  a  conspiracy  to  defraud  a  creditor,  survives  to  his 
personal  representatives.®  But  letters  testamentary  granted  in 
another  state  confer  no  authority  to  institute  a  suit  in  Pennsyl- 
vania;' executors  and  administrators  cannot  maintain  suits  be- 
yond the  limits  of  the  state  in  which  they  were  appointed,  except 
by  force  of  some  statute,  until  they  have  received  authority  from 
the  local  tribunals.* 

1  Act  24  February,  1834,  §28,  P.  L.  78,  i  Purd.  §128,  p.  iiii. 

2  Act  24  February,  1834,  §29,  i  Purd.  §129,  p.  11 11. 

3  Ibid.,  §30,  I  Purd.  §130,  p.  iiii. 

4  Freeman  v.  Pennock,  3  P.  &  W.  3i7n,  1  W.  40511. 

5  Penrod  v.  Morrison,  2  P.  &  W.  131,  and  cases  there  cited. 

6  Ibid.    And  see  Toller  431. 

7  Sayre  v.  Helme,  61  Pa.  299;  Commonwealth  v.  Ware,  6  Phila.  258. 
A  fortiori,  letters  granted  in  a  foreign  country  confer  no  power  to 
maintain  an  action  here.  Graeme  v.  Harris,  i  Dall.  456.  Nor  can  a  for- 
eign executor,  who  has  not  taken  out  letters  in  this  state,  be  sued  here. 
Magraw  v.  Irvin,  87  Pa.  139. 

8  Noonan  v.  Bradley,  9  Wall.  394;  Curtis  v.  Smith,  6  Bl.  C.  C.  537. 
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a.  How  affected  by  statute  of  limitations. 

The  letters  of  administration  relate  back  to  the  death  of  the 
intestate,  for  the  purpose  of  supporting  his  rights,^  and  for  the 
purpose  of  ratifying  an  act  done  for  the  benefit  of  the  estate." 
If  the  period  of  limitation  have  not  expired  before  the  death  of 
the  testator  or  intestate,  the  executor  or  administrator  may  bring 
the  action  at  any  time  within  a  year  after  the  death  ;^^  this  rule 
is  said  to  be  founded  on  the  equity  of  the  second  section  of  the 
statute  of  limitations.^^  If,  however,  the  claim  be  apparently 
barred  by  the  statute  of  limitations,  and  the  executor  rely  upon 
a  promise  to  himself,  to  remove  the  bar,  he  must,  to  enable  him 
to  give  such  promise  in  evidence,  allege  in  the  declaration  a 
promise  to  himself  as  executor.^^  An  administrator  cannot  sue 
for  a  penalty  given  by  statute  to  the  party  injured  (as  the  penalty 
for  taking  illegal  fees),  which  is  purely  vindictive  in  its  character, 
and  which  accrued  to  his  intestate  in  his  lifetime.^* 

b.  Joinder. 

If  an  action  be  brought  expressly  by  executors,  where  sev- 
eral are  appointed  in  the  will,  they  must  all  join,  not  excepting 
an  infant  executor,  because  they  derive  their  interest  under  the 
will,  jmd  the  right  to  sue  is  equal  in  all,^^  but  where  the  manage- 
ment is  left,  for  example,  with  three  out  of  four,  and  those  three 
enter  into  a  contract,  they  may  sue  alone,  without  styling  them- 
selves executors  i^"  and  they  would  be  at  liberty  to  join  with  such 
cause  of  action  any  demand  proper  in  other  respects,  although 
without  the  slightest  cast  of  being  due  to  them  in  a  representative 
character."  When  any  of  the  executors  are  not  joined,  a  plea 
in  abatement  that  there  are  other  executors,  not  named  in  the 
writ,  must  state  that  those  others  were  qualified,  and  took  upon 

9  Holcomb  V.  Roberts,  57  Pa.  493. 

10  Leber  v.  Kaufifelt,  S  W.  &  S.  440- 

11  Bull.  N.  P.  150. 

12  See  Given  v.  Albert,  S  W.  &  S.  339 ;  Downing  v.  Lindsay,  2  Pa.  385. 

13  Beard  v.  Cowman,  3  H.  &  McHen.  152. 

14  Reed  v.  Cist,  7  S.  &  R.  183. 

15  Bodle  V.  Hulse,  S  Wend.  313;  Scrantom  v.  Farmers'  and  Mechanics' 
Bank,  33  Barb.  527;  Hunt  v.  Kearney,  2  N.  J.  Law  721.  Executors  who 
have  not  qualified  need  not  be  joined.    Moore  v.  Willett,  2  Hilton  522. 

16  Brassington  v.  Ault,  2  Bing.  177. 

17  Wolfersberger  v.  Bucher,  10  S.  &  R.  13- 
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themselves  the  burden  of  executing  the  will.^'  A  description 
of  the  character  (as  administrator  or  executor),  in  which  a  per- 
son sues  or  is  sued,  must  always  be  treated  as  surplusage,  when 
the  facts  averred  and  proved  establish  the  right  or  duty,  inde- 
pendently of  the  description.^" 

A  declaration  on  joint  and  promissory  notes  which  joins  the 
surviving  promissor  and  the  administrator  of  the  deceased  prom- 
issor  is  demurrable.^"  Terre-tenants  and  devisees  may  be  joined 
in  the  original  suit  against  the  executor,  but  the  better  practice  is 
to  bring  them  in  by  a  subsequent  scire  facias.^^  An  administra- 
tor cannot  be  joined  with  another  person  in  the  latter's  individual 
capacity  as  defendant  when  the  matter  in  controversy  is  rent 
which  accrued  after  the  decedent's  death.  The  Act  of  1861,^^  re- 
lating to  the  nonabatement  of  suits  on  the  death  of  one  of  the 
joint  debtors,  does  not  apply.^^ 

69.  When  executors  cannot  sue. 

An  administrator  cannot  maintain  an  action  at  law  for  his  in- 
testate's share  of  the  proceeds  of  land  which  has  been  turned  into 
money  proceedings  in  partition.-*  Nor  can  an  executor  sue  on  a 
contract  of  the  first  testator.^^  Nor  can  the  executor  of  a  sur- 
viving administrator  sue  on  a  mortgage  given  to  secure  the 
widow's  interest  on  proceedings  in  partition.^"  Nor  can  the  ex- 
ecutor of  a  creditor,  who  has  vested  in  his  debtor  the  discre- 
tionary right  to  pay  the  debt  to  the  creditor's  heirs  or  his  personal 
representatives,  sue  the  debtor  for  the  debt.^'  Nor  can  one  who 
is  bound  in  a  joint  recognizance  maintain  an  action  against  his 
cognizor.^*  A  person  in  consideration  of  the  conveyance  of  land 
to  him  by  another  agreed  to  support  the  grantor.  Having  become 
a  pauper  the  grantee  commuted  his  liability  by  agreement  with 

18  Burrow  v.  Sellers,  i  Hayw.  501. 

19  Geddes  v.  Irwine,  5  Pa.  508;  Filson  v.  Dunbar,  26  Pa.  475;  Bright 
V.  Currie,  5  Sandf.  433. 

20  Jaffrey  v.  Hurley,  1  Lack.  L.  R.  33. 

21  Colwell  V.  Rockwell,  100  Pa.  136. 

22  Act  March  22,  P.  L.  186,  i  Purd.  §12,  p.  228. 

23  James  v.  Kurtz,  23  Super.  Ct.  304. 

24  Fromberger  v.  Greener,  5  Wh.  350. 

25  Morrow  v.  Morrow,  2  Pitts.  L.  J.  154. 

26  Brooks  V.  Smyser,  48  Pa.  86. 

27  Machamer  v.  Pennsylvania  R.  Co.,  11  Dist.  719. 

28  Simonton's  Estate,  4  W.  180. 
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the  poor  authorities  by  paying  to  them  yearly  instalments.  The 
pauper's  executor  could  not  recover  a  portion  of  an  instalment 
remaining  in  the  hands  of  the  authorities  at  the  pauper's  death, 
for  the  reason  that  the  decedent  had  not  been  a  party  to  the  com- 
mutation agreement  and  therefore  was  not  bound  by  it.^^  Nor 
will  an  action  lie  by  an  executrix  to  recover  damages  for  the 
flooding  of  the  lands  in  violation  of  an  agreement  between  the 
testator  and  the  defendant  whenever  he  has  devised  the  land  to 
his  grandchildren  and  the  damages  have  all  accrued  since  his 
death. ^"^  Nor  can  an  administrator  bring  an  equitable  ejectment 
for  the  purchase  money.'^ 

70.  When  they  may  sue  in  their  own  right,  (o) 

Where  the  action  is  on  a  contract  with  the  decedent,  or  for  a 
tort  to  the  goods  before  they  have  actually  come  to  the  executor's 
possession,  it  can  be  maintained  by  him  only  on  the  decedent's 
title,  and,  consequently,  only  in  a  representative  character;  but 
where  it  is  on  a  contract,  express  or  implied,  which  has  sprung  up 
or  been  created  since  the  decedent's  death ;  or  for  a  tort  to  the 
goods  in  the  executor's  possession;  or  for  converting  or  detain- 
ing them,  having  escaped  from  his  possession;  or  for  the  price 
of  them,  having  been  sold  by  him ;  it  can  be  maintained  only  in  his 
own  right,  and  the  naming  himself  executor  will  not  change  its 
nature.  "Where,"  says  Lord  Hale,  "the  foundation  of  an  action 
appears,  of  necessity,  to  commence  in  the  testator,  the  writ  shall 
be  in  the  detinet,  as  if  they  bring  debt  on  a  judgment  given  in 
trespass  brought  by  them  of  goods  taken  out  of  the  possession 
of  their  testator;  contra,  if  it  were  de  bonis  testatoris  extra  cus- 
todiam  suam.  But  if  they  take  an  obligation  for  a  contract  made 
to  the  testator,  or  if  they  sell  goods  of  the  testator,  it  shall  be 
debet  and  detinet,  because  the  commencement  of  the  action  was 
in  the  executors."'^  In  support  of  this  broad  and  comprehensive 
distinction  between  the  title  of  the  living  and  that  of  the  dead, 
the  books  are  full  of  authorities.^^  An  executor  may  sue  in  his 
own  name,  or  as  executor,  upon  a  note  made  payable  to  a  third 

o    4  Vale  10138,  10182. 

29  Humphrey  v.  Poor  District  of  Worth  Township,  99  Pa.  185. 

30  Webb  V.  Bennet's  Branch  Imp.  Co.,  161  Pa.  623. 

31  Gurl's  Estate,  2  Kulp  S2i- 

32  F.  N.  B.  iign. 

33  Kline  V.  Guthart,  2  P.  &  W.  491-2,  and  cases  there  cited. 
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person  or  bearer,  and  transferred  to  his  testator  before  his 
death.'*  So,  he  may  sue,  either  in  his  own  name  or  as  executor, 
upon  a  note  given  to  him  for  a  debt  due  to  his  testator.'' 

An  administrator  who  has  reduced  the  goods  of  his  intestate 
to  his  possession  and  sold  them,  may  sue  for  the  debt  in  his  own 
right.  And  if  he  names  himself  as  administrator  this  is  surplus- 
age.'° 

An  administrator,  though  his  account  has  been  filed  and  con- 
firmed, who  has  not  been  discharged,  may  sue  for  a  debt  due  the 
decedent. '^  Likewise  an  administrator  cum  testate  annexo  may 
maintain  ejectment  to  enforce  payment  of  the  purchase  money  of 
land  sold  by  the  executor  under  a  power  in  the  will.'^  And  he  may 
also  recover  the  income  of  real  estate  by  ejectment  against  a  ten- 
ant holding  over.'^  When  a  bond  is  conditioned  to  pay  the  obligee, 
his  executors,  administrators,  or  assigns,  the  legal  title  thereto 
after  the  obligee's  death,  is  in  his  administrator,  who,  without 
regard  to  the  beneficiaries,  has  right  of  action  thereon  as  legal 
plaintiff.*"  An  agreement  by  a  testator  in  his  lifetime  to  sell  a 
house  and  lot  works  an  equitable  conversion  and  the  vendor's  in- 
terest becomes  a  chose  in  action,  which  passes  to  the  executor 
who  may  enforce  the  collection  of  the  money.*^  If  the  suit  is 
brought  by  a  devisee  the  executor  may  be  substituted  as  plaintiff.*^ 
And  if  an  heir  refuses  to  take  lands  devised  to  him  by  his  an- 
cestor and  they  are  by  agreement  sold  by  trustees  appointed  for 
that  purpose,  a  suit  against  them  for  a  deceased  heir's  share  of 
the  proceeds  must  be  brought  in  the  name  of  his  administrator 
and  not  in  the  names  of  his  children.*' 

If  an  administrator  sues  for  property  belonging  to  the  de- 
cedent, the  widow  having  made  her  claim,  he  can  recover  the 
value  over  $300,  and  if  valued  for  less  the  verdict  must  be  for 

34  Brooks  V.  Floyd,  2  McCord  364. 

35  Merritt  v.  Seaman,  6  N.  Y.  168.    And  see  Kane  v.  Paul,  14  Pet.  33. 

36  Stephens  v.  Cotterell,  99  Pa.  188 ;  Wolf ersberger  v.  Bucher,  10  S.  & 
R.  10 ;  Beale  v.  Coon,  2  W.  183 ;  Steel  v.  Steel,  2  Jones  64. 

2,1  Williams  v.  Short,  155  Pa.  480. 

38  Cornell  v.  Green,  10  S.  &  R.  14. 

39  Lewis  V.  Sheerer,  i  Luz.  L.  O.  122. 

40  Young  V.  Patterson,  165  Pa.  423. 

41  Bender  v.  Luckenbach,  162  Pa.  18. 

42  Ibid. 

43  Hege  V.  Hege,  P.  &  W.  83. 
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the  defendant."  And  if  an  administratrix  issue  a  scire  facias  on 
a  judgment  in  favor  of  her  intestate,  without  any  suggestion  of 
the  death,  the  plea  of  payment  with  leave  admits  her  right  to 
sue.*^ 

An  executor  cannot,  in  a  single  proceeding,  combine  his  in- 
dividual claim  for  rent  as  a  devisee  with  a  claim  in  his  representa- 
tive character  for  rent  which  had  accrued  during  the  lifetime  of 
his  devisor.*^ 

71.  How  executor  of  defendant  may  be  brought  on  the  record. 

The  proper  practice  to  bring  the  executor  of  a  defendant  on 
the  record  has  been  already  considered.*'  It  may  be  added  that 
an  administrator  of  a  deceased  defendant  cannot  be  brought  on 
the  record  by  a  suggestion  of  the  plaintiff's  counsel.*^  If  the 
record  shows  the  defendant's  death  and  the  substitution  of  his 
executor  or  administrator  without  proper  service  of  sci.  fa.  or 
rule,  the  judgment  will  be  reversed.*"  A  sci.  fa.  may  be  served 
within  a  year  after  the  decedent's  death  on  the  administrator  in 
the  county  of  his  residence  though  the  judgment  was  entered  in 
another  county."" 

When  an  executor  files  a  petition  in  his  individual  name  setting 
out  contracts  with  his  testator,  which  are  not  denied,  the  peti- 
tioner may  amend  by  substituting  his  name  as  executor.^^  The 
representative  of  a  deceased  plaintiff  may  suggest  the  death  on 
the  record  and  substitute  himself  without  motion  to  the  court. "^ 
Likewise,  the  substitution  of  a  presumed  decedent,  who  proved  to 
be  alive,  for  his  administrator  as  obligee  in  the  bonds  given  by  dis- 
tributees under  the  Act  of  1885,  though  not  authorized  by  the 
act,  may  be  made  by  the  administrator  without  leave  of  the 
court."' 

If  the  representative  of  the  deceased  plaintiff,  who  has  sub- 

44  Kern  v.  Clark,  3  C.  P.  Rep.  112. 

45  Finney  v.  Huston,  7  W.  N.  C.  44. 

46  Weil  V.  Townsend,  25  Super.  Ct.  638. 

47  See  Chap.  36,  §200. 

48  Hause  v.  Pollock,  2  Leg.  Rec.  181. 

49  Hill  V.  Truby,  117  Pa.  320. 

50  Hoke  V.  Wentz,  13  York  loi. 

51  McCracken's  Estate,  13  Super.  Ct.  201. 

52  Schnader  v.  Bitzer,  9  Lane.  Bar  37. 

53  Smith  V.  Fidelity  &  Deposit  Co.,  21  Lane.  L.  Rev.  321.  The  sub- 
stituted obligee  has  a  right  of  action  directly  against  the  surety.    Ibid, 
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stituted  himself  on  the  record  without  motion  to  the  court,  is  not 
in  truth  the  legal  representative,  the  court  may  stay  the  execution, 
if  one  has  been  issued  and  order  an  amicable  scire  facias  in  which 
the  defendant  may  plead  the  alleged  wrongful  administration."* 
But  when  a  contest  exists  concerning  the  right  to  letters  and  an 
appeal  is  pending  from  the  register's  court,  the  common  pleas 
will  not  suspend  proceedings  on  an  execution  by  the  administra- 
tor de  facto,  nor  order  an  amicable  sci.  fa.  to  determine  who  is 
the  legal  administrator.^"  Furthermore,  it  is  not  fatal  to  a  writ 
of  fi.  fa.  that  on  the  death  of  the  plaintiff  this  is  not  suggested 
and  the  executor  substituted  on  the  record  before  issuing  execu- 
tion; it  can  be  done  nunc  pro  tunc.""  If  the  plaintiff  in  an  action 
of  assumpsit  dies  and  his  executor  is  substituted  in  his  place,  and 
the  plaintiff's  death  and  the  issue  of  letters  testamentary  are  ad- 
mitted, the  will  need  not  be  produced  in  evidence  to  establish  the 
executor's  right  to  prosecute  the  suit  to  final  judgment."^  In  an 
action  of  trespass  vi  et  armis  against  several  defendants,  if  one 
of  them  dies  his  executor  cannot  be  brought  on  the  record  by 
scire  facias  and  substituted  in  place  of  the  defendant,  but  the 
plaintiff  may  pursue  the  executor  in  an  independent  action."' 

If  a  widow  who  has  brought  an  action  for  damages  for  the 
death  of  her  husband  in  her  own  behalf  and  that  of  her  only 
child  dies  pending  suit,  her  administrator  may  properly  be  sub- 
stituted as  plaintiff."^ 

If  an  administrator  died  pending  a  suit  brought  by  him  and 
the  amount  to  be  recovered  will  be  assets  of  the  estate,  the  admin- 
istrator de  bonis  non  is  properly  substituted  under  the  statute  of 
1834.*"  And  he  may  also  issue  execution  on  a  judgment  in  favor 
of  the  original  administrator  for  the  purchase  of  land  sold  by 
order  of  the  orphans'  court. *^ 

On  the  death  of  one  of  two  codefendants  in  trespass  vi  et  armis 
his  executors  cannot  be  joined  with  the  surviving  defendant  as 

54  Schnader  v.  Bitzer,  9  Lane.  Bar  37. 

55  Ibid. 

56  Stevens  v.  Tickhill,  30  C.  C.  462. 

57  Cloyd  V.  Reynolds,  52  Super.  Ct.  365. 

58  Cowell  V.  Pitcher,  13  C.  C.  583.  See  Haggerty  v.  Morris,  2  W.  N. 
C.  154. 

59  Fitzgerald  v.  Edison  Electric  Co.,  207  Pa.  118. 

60  Lea  V.  Hopkins,  7  Pa.  385. 

61  Meiser  v.  Eckhart,  19  Pa.  201, 
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the  law  would  require.    Different  judgments  must  be  entered  for 
the  same  cause  of  action.'" 

72.  When  executor  may  intervene. 

The  executor  of  a  terre-tenant  of  mortgaged  premises  to  whom 
the  legal  title  has  been  devised  may  intervene  in  an  action  against 
the  mortgager  on  the  bond  accompanying  the  mortgage.*^*  But 
an  administrator  who  did  not  take  out  letters  for  more  than  three 
years  after  his  decedent's  death  will  not  be  permitted  to  join  in 
exceptions  filed  in  the  decedent's  assigned  estate  under  which  the 
auditor's  report  was  recommitted  to  him  for  rehearing  in  the 
lifetime  of  the  decedent  who  filed  no  exception.®^** 

73.  Suit  by  foreign  administrator. 

Where  a  domiciliary  administrator  in  another  state  brings  in 
the  court  of  the  domicile  a  foreign  attachment  against  a  citizen 
of  Pennsylvania  who  appears  by  counsel  and  contests  the  case, 
and  obtains  judgment  against  him,  he  may  sue  on  such  judg- 
ment against  the  defendant  in  Pennsylvania.  It  is  immaterial 
that  the  suit  was  ,  instituted  in  his  representative  character, 
for  his  official  title  may  be  disregarded  as  surplusage."^  Nor 
is  the  previous  appointment  of  an  ancillary  administrator  here 
before  the  bringing  of  the  first  suit  above  mentioned,  ma- 
terial, for  the  ancillary  administrator  could  not  sue  on  the  judg- 
ment as  he  was  not  a  party  thereto,  nor  in  privity  with  the  for- 
eign administrator;  nor  could  be  sue  on  the  original  debt  as  it 
was  merged  in  the  foreign  judgment  which  barred  a  new  ac- 
tion." 

Suitors  attending  court  are  not  exempt  from  service  of  final 
process,  and  an  attachment  execution  may  be  served  on  a  non- 
resident administrator  defendant  and  garnishee  attending  court 
as  a  party  in  another  suit.°^ 

62  Sheaff  V.  James,  2  W.  N.  C.  507. 

62a    Stegmaier  v.  Keystone  Coal  Co.,  15  Dist.  656. 
62b    Bowman's  Estate,  14  Dist.  564. 

63  Hare  v.  O'Brien,  233  Pa.  331.  An  ancillary  administrator  appointed 
in  Pennsylvania  cannot  maintain  an  action  on  a  judgment  obtained  at  the 
domicile  of  the  intestate  by  the  administrator  appointed  there.  Davis  v. 
Heralds  of  Liberty,  21  Dist.  45. 

64  Ibid. 

65  Schroeder  v.  Reynolds,  17  Lane.  L.  Rev.  300.    See  Chap.  7,  §8,  Vol. 

I,  p.  236. 
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74.  Service. 

If  only  one  of  two  executors  is  served  there  can  be  no  pro- 
ceedings in  the  cause  after  his  death.'*  If  service  has  been  had 
on  a  resident  surety,  a  justice  of  the  peace  has  jurisdiction  over 
a  nonresident  executor. *"^  Under  the  Act  of  1854,®'  relating  to 
suits  on  an  administrator's  bonds,  service  might  be  had  on  the 
personal  representatives  of  the  administrator  though  he  reside 
in  another  county,"'  but  this  act  has  been  repealed  by  the  Service 
Act  of  igoi  and  its  supplement  of  1903.''° 

75.  Pleading. 

In  an  action  by  an  administrator  cum  testamento  annexe, 
durante  absentia,  an  averment  that  the  executor  continued  absent 
at  the  time  of  bringing  suit,  is  indispensable.''^  In  an  action  by  a 
surviving  executor,  for  a  debt  due  to  the  testator  in  his  lifetime, 
the  declaration  must  aver,  not  only  that  the  debt  was  not  paid  to 
the  plaintiff,  but  also  that  it  was  not  paid  to  the  testator,  nor  to 
either  of  the  coexecutors.'^  In  a  suit  by  an  executor,  the  count 
may  conclude,  "to  his  damage,"  without  saying  "as  executor."'' 
Profert  of  the  plaintiff's  letters  is  essential,  in  every  action 
brought  by  an  administrator,  and  the  want  of  it  is  fatal,  on  special 
demurrer;'* .but  if  the  plaintiff  sue  upon  a  cause  of  action,  which 
arose  in  the  lifetime  of  his  intestate,  and  the  defendant  plead  the 
general  issue,  a  profert  of  the  letters  of  administration  is  dis- 
pensed with.'*  It  may  be  pleaded,  either  in  abatement  or  in  bar, 
that  the  plaintiff  was  not  executor  at  the  time  of  the  commence- 
ment of  the  suit;"  so,  also,  of  matters  impeaching  the  right  to 
administration,  as,  that  the  alleged  intestate  is  in  full  life."    The 

66  Greiner  v.  Hummel,  2  W.  345. 

67  McCahan  v.  Reeder,  10  Dist.  298. 

68  Act  March  ':^,  P.  L.  214,  4  Purd.  §127,  p.  4929. 

69  Byers  v.  Kay,  9  Dist.  502. 

70  American  Hosiery  Co.  v.  Orr,  21  Dist.  415. 

71  Lewis  V.  Ewing,  3  S.  &  R.  44. 

72  Buckner  v.  Blair,  2  Mumf.  336. 

73  Martin  v.  Smith,  s  Binn.  16. 

74  McDonald  v.  Browning,  4  Phila.  21. 

75  Axers  v.  Musselman,  2  Bro.  115.     And  see  McKimm  v.  Riddle,  2 
Dall.  100 ;  Champlin  v.  Tilley,  3  Day  303. 

76  Thomas  v.  Cameron,  16  Wend.  579;  Varick  v.  Bodine,  3  Hill  444; 
Noonan  v.  Bradley,  9  Wall.  394. 

^^    Hummel  v.  Brown,  24  Pa.  310.    And  see  Stokes  v.  Bate,  S  B.  &  C. 
491. 
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subsequent  proceedings  and  pleadings,  together  with  the  verdict, 
judgment  and  execution,  are  the  same  as  in  ordinary  cases. 

76.  Demands  as  executor  and  in  one's  own  right  cannot  be  joined. 

It  is  a  general  principle,  that  a  plaintifif  cannot  join  in  the  same 
declaration  a  demand  as  executor  or  administrator  with  another 
which  accrued  in  his  own  right  ;^'  but  if  the  money  recovered  in 
each  of  the  counts  will  be  assets,  the  counts  may  be  joined  in  the 
same  declaration.''^  Thus,  a  count,  by  an  administrator,  for  the 
price  of  goods  of  the  decedent,  sold  by  him  to  the  defendant,  may 
be  joined  with  one  for  money  had  and  received  by  the  defendant 
to  the  plaintiff's  use,  as  administrator.*"  So,  a  count  for  work 
and  labor  may  be  joined  with  a  count  for  work  done  by  the  tes- 
tator, where  it  appears  that  the  money  recovered  in  the  suit  will 
be  assets  in  the  executor's  hands ;  and,  therefore,  such  counts  may 
be  joined  in  a  suit  by  an  executor  to  recover  compensation  for 
services  rendered  by  the  testator  in  his  lifetime,  as  attorney  for 
the  defendant,  and  afterwards  by  the  executor,  as  attorney,  in 
completing  the  same  business ;  the  duty  of  so  doing  being  thrown 
upon  the  executor  by  the  laws  of  the  country,  and  acquiesced  in 
by  the  client,  it  is  not  necessary  to  set  out  the  contract  specially ; 
common  counts  are  sufficient,  especially,  after  verdict.*^ 

A  case  stated  in  trespass  by  an  executor  will  be  quashed  if  the 
statement  contains  the  averment  that  another  executor  is  in  pos- 
session of  the  land,  but  does  not  state  whether  his  possession  is 
that  of  an  executor  or  in  his  own  right,  and  adversely  to  the 
plaintiff's  executor.  If  the  plaintiff  was  in  possession  as  executor 
he  could  maintain  trespass ;  if  in  possession  in  his  own  right  and 
adversely  to  that  of  the  executor,  then  the  plaintiff  had  no  posses- 
sion.*^ 

77.  Words  that  are  surplusage. 

Should  the  plaintiff  complain  in  an  action  of  trespass  against 

78  Mason  v.  Norcross,  Coxe  242. 

79  Bank  of  Pennsylvania  v.  Haldeman,  i  P.  &  W.  161;  Paries  v. 
Aycinena,  3  W.  &  S.  64 ;  Lea  v.  Hopkins,  7  Pa.  492 ;  Fry  v.  Evans,  8  Wend. 
S3o;  Gallant  v.  Boateflower,  3  Doug.  34. 

80  Kline  v.  Guthart,  2  P.  &  W.  490.    And  see  Benjamin  v.  Taylor,  12 

Barb. 

81  Peries  v.  Aycinena,  3  W.  &  S.  64.    And  see  Stevens  v.  Gregg,  10 

S.  &  R.  234. 

82  Hazelbaker  v.  Clipper  Coal  Co.,  158  Pa.  393- 
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the  defendant  as  an  executor,  the  descriptive  words  could  not  be 
treated  as  surplusage  by  the  plaintiff's  counsel  or  by  the  court 
as  the  case  develops,  under  the  procedure  Act  of  1887,  without 
amendment,  for  a  decedent's  estate  is  not  liable  for  a  tort  com- 
mitted by  his  executors.*'  And  in  an  action  by  heirs  against  an 
administratrix  an  averment  by  her  in  her  affidavit  of  defense, 
that  the  plaintiffs  named  are  not  all  the  heirs,  is  in  affect  a  plea 
in  abatement,  and  is  defective  in  not  naming  the  omitted  heir  or 
heirs.'* 

78.  Affidavit  of  defense. 

As  we  have  seen,'*  an  administrator  is  not  required  to  file  an 
affidavit  of  defense  in  a  cause  of  action  that  arose  during  the 
defendant's  lifetime;'*  nor  an  additional  affidavit  to  an  amended 
statement.''  By  court  rule,  "when  the  affidavit  of  defense  is 
made  by  an  executor,  administrator,  guardian,  committee  or 
other  person  sued  in  a  representative  capacity,  he  need  only  state 
the  facts  he  admits  to  be  true,  and  that  he  believes  there  is  a  just 
and  legal  defense  to  the  remainder."" 

79.  Set  off. 

In  an  action  by  the  administrator  of  a  solvent  estate  the  de- 
fendant may  set  off  against  the  claim  a  debt  due  by  the  decedent 
when  the  suit  was  brought  f^  but  if  an  estate  be  insolvent  the  de- 
cedent's debts  maturing  after  his  death  are  not  admissible  as  a 
set  off.®"  And  "in  an  action  by  an  administrator  to  recover  a  debt 
for  goods  of  the  estate,  which  he  as  administrator  sold  to  the 

83  Skivington  v.  Palmer,  4  Lack.  Jur.  245;  Kline  v.  Richards,  4  Lack. 
Jur.  249. 

84  Bakes  v.  Reese,  150  Pa.  44. 

85  Chap.  14,  §150,  Vol.  I,  p.  509. 

86  National  Bank  v.  Detwiler,  8  Dist.  515;  Cowden  v.  Kennedy,  7  C.  C. 
312;  Wood  V.  Chamberlain,  7  C.  C.  612;  Hyde  v.  Chism,  9  Montg.  46; 
Johnston  v.  Shurtleff,  i  Lack.  L.  N.  255. 

87  Ludwig  V.  Dearborn,  8  Dist  683;  Fahlnecker  v.  Harrington,  21  W. 
N.  C.  S4I ;  Niagara  Ins.  Co.  v.  Thron,  4  C.  C.  308. 

88  Phila.  rule,  No.  58,  p.  17. 

89  Hicks  V.  National  Bank  of  Liberties,  36  W.  N.  C.  424;  Steinmeyer 
V.  Ewalt  Street  Bridge  Co.,  189  Pa.  145 ;  Mohn  v.  Myers,  16  Lane.  L.  Rev. 
213. 

go    Hicks  v.  National  Bank  of  Liberties,  36  W.  N.  C.  424. 
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defendant,  the  latter  cannot  set  off  a  debt  due  from  the  estate  to 
him."»^ 

Again,  a  rule  of  court  requiring  a  bill  of  particulars  from 
either  party  to  an  action  upon  being  so  ruled  will  not  be  en- 
forced against  the  representative  of  a  decedent's  estate  in  a  suit 
on  the  decedent's  contract.®^ 

80.  Costs. 

If  the  verdict  be  for  the  plaintiff,  he  is,  of  course,  entitled  to 
costs,  as  in  ordinary  cases.  But  the  English  statutes  whereby 
costs  are  given  to  a  defendant  in  case  the  plaintiff  be  nonsuit  or 
a  verdict  pass  against  him,  have  been  construed  not  to  extend  to 
give  costs  to  a  defendant,  in  actions  brought  by  executors  and 
administrators  in  their  representative  character."^  And,  there- 
fore, if  an  administrator  litigate  in  good  faith,  he  is  not  liable  de 
bonis  propriis,  on  a  discontinuance;"*  nor  upon  a  verdict  in  favor 
of  the  defendant  on  the  merits  f^  nor  upon  an  award  in  favor  of 
the  defendant;'^  nor  upon  a  judgment  on  demurrer;"'  nor  upon 
a  compulsory  nonsuit."*  But  an  executor  is  exempted  from  the 
payment  of  costs  in  those  cases  only  where  he  cannot  maintain 
the  action  otherwise  than  in  his  representative  character,  as,  when 
he  sues  upon  a  cause  of  action  which  arose  antecedently  to  the 
death  of  his  testator;  for,  whenever  he  can  bring  the  action  in 
his  own  right,  without  naming  himself  as  executor,  as,  where  the 
cause  of  action  accrues  after  the  death  of  the  testator,  yet  brings 
it  as  executor,  if  he  be  nonsuited,  or  a  verdict  be  given  against 
him,  he  shall  pay  costs.""    So,  the  court  possesses  the  power  to 

91  Mercur,  J.  Stephens  v.  Cotterell,  99  Pa.  188,  191. 

92  Lewis  V.  Keck,  2  North.  345. 

93  See  Chap.  28,  §63,  Vol.  2,  p.  1321. 

94  Musser  v.  Good,  11  S.  &  R.  247. 

95  Callender  v.  Keystone  Mutual  Life  Insurance  Co.,  23  Pa.  471 ;  Fur- 
nis  V.  Ewing,  3  Clark  426. 

96  Myers  v.  Barton,  3  Clark  257. 

97  Tattersall  v.  Groote,  2  Bos.  &  Pul.  253.  The  law  is  the  same,  in 
the  case  of  a  guardian.    Lewis  v.  Eddy,  6  W.  N.  C.  451. 

98  Cockerill  v.  Kynaston,  4  T.  R.  277.  But,  it  seems,  an  executor  is 
liable  to  costs,  upon  a  nonsuit  for  not  proceeding  to  trial.  Brown  v. 
Lambert,  16  Johns.  148.  And  upon  a  judgment  of  nonpros.  Rudd  v. 
Long,  4  Johns.  190.  For,  in  such  cases,  he  is  personally  in  default.  Bright. 
Costs  126. 

99  Bright.  Costs  109,  and  cases  cited.  And  see  People  v.  Judges  of 
Mayor's  Court,  9  Wend.  486;  Lyon  v.  Marshall,  11  Barb.  241. 
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impose  the  costs  upon  an  executor  or  administrator,  where  he  sets 
up  an  unfounded  and  vexatious  claim  ;*'"'  it  is  upon  this  principle, 
that  the  New  York  courts  hold  an  executor  liable  for  costs,  upon 
a  judgment  against  him  on  demurrer  to  his  declaration,  which 
sets  forth  no  cause  of  action.^"^ 

But  though  an  executor  is  not  liable  for  the  general  costs  of 
the  cause,  in  case  of  nonsuccess,  he  is  responsible  to  the  officers 
of  the  court  for  their  fees,  for  services  rendered  to  him.  "Costs 
and  fees  are  altogether  different  in  their  nature;  costs  are  an  al- 
lowance to  a  party  for  expenses  incurred  in  conducting  his  suit — 
fees  are  a  compensation  to  an  officer  for  services  rendered  in  the 
progress  of  the  cause.  It  may  well  be,  therefore,  that  a  defendant 
shall  not  recover  costs  out  of  the  pocket  of  an  executor  or  admin- 
istrator, and  yet,  an  officer,  who  has  performed  services,  at  the 
instance  of  such  an  executor  or  administrator,  has  a  personal  de- 
mand against  him  for  his  fees.  As  between  a  party  and  the  of- 
ficer, charges  for  services  rendered  are  fees — as  between  the 
parties  to  the  cause,  being  in  contemplation  of  law,  charges  ac- 
tually paid  by  the  successful  party,  or,  at  least,  such  as  have 
created  a  responsibility  to  the  officer,  they  are  costs.  Originally, 
fees  were  in  strictness  demandable  the  instant  at  which  the  serv- 
ices were  rendered;  but  an  uninterrupted  course  of  indulgence 
at  length  ripened  into  a  custom,  which  has  received  the  sanction 
of  judicial  decision,  that  the  party  for  whose  benefit  they  were 
rendered  should  not  be  called  on,  till  after  the  determination  of 
the  cause;  when,  to  avoid  the  vexation  of  an  original  suit  for  a 
trifling  demand,  it  became  a  practice  to  include  them  in  the  execu- 
tion, as  if  they  were  a  part  of  the  successful  party's  costs ;  but 
they  were,  in  truth,  not  so,  as  they  might  be  recovered  by  the 
officer,  in  a  suit  in  his  own  name.  In  the  identity  of  the  usual 
mode  of  collection  alone,  is  there  the  least  resemblance  between 
costs  and  fees ;  but  so  far  has  this  mode  of  collection  prevailed, 
that  the  officer  is  permitted,  as  in  this  case,  to  collect  his  fees  by 
an  execution  in  the  original  cause,  where  the  successful  party  has 

100  Show  V.  Conway,  7  Pa.  136;  Pennypacker's  Appeal,  57  Pa.  114. 

101  Kellogg  V.  Wilcocks,  2  Johns.  377;  Salisbury  v.  Philips,  12  Johns. 
289. 

102  Musser  v.  Good,  11  S.  &  R.  248.  And  see  Prouty  v.  McDougall, 
6  Cow.  612.  If,  however,  he  litigate  in  good  faith,  he  is  entitled  to  credit 
in  his  account,  for  the  costs  and  expenses  of  the  litigation,  including  coun- 
sel fees.    Amnion's  Appeal,  31  Pa.  311. 
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nothing  to  receive.  The  system  of  indulgence  spoken  of,  al- 
though it  has  extended  the  time  of  payment,  and,  in  most  cases, 
changed  the  remedy,  has,  in  no  other  respect,  affected  the  right 
of  the  officer  to  proceed  against  the  person  of  the  party  who  em- 
ployed him,  which  remains  the  same  as  it  was  when  he  could  call 
on  him  immediately  after  having  performed  the  services.  It  is 
perceived  at  once,  therefore,  that  the  question,  whether  an  ex- 
ecutor or  administrator  is  bound  to  pay  fees  out  of  his  own 
pocket,  to  an  officer  employed  by  himself,  is  very  different  from 
the  question,  whether  he  is  bound  to  refund  to  his  successful  an- 
tagonist, his  costs  and  charges  laid  out  and  expended  about  the 
suit."^"^  So,  an  administrator  plaintiff,  who  is  nonsuited  on  the 
trial,  is  liable  to  refund  the  costs  paid  by  the  defendant,  on  ap- 
pealing from  an  award  ;^°^  but  an  administrator  is  liable  for  costs 
in  error  only  when  he  would  have  been  subjected  to  costs  in  the 
court  below.^"* 

81.  Actions  against  executors.    Act  of  igoi. 

The  personal  representatives  of  a  decedent  are  liable  to  suit 
for  any  cause  of  action  which  might  have  been  enforced  against 
the  decedent,  if  he  had  survived,  except  slander,  libel  and  wrongs 
done  to  the  person.^'^  By  the  Act  of  1901  "where  two  or  more 
executors,  administrators,  guardians,  assignees  or  trustees  shall 
be  personally  or  individually  indebted  or  obligated  to  the  estate 
which  he  represents,  it  shall  be  lawful  for  the  remaining  ex- 
ecutors, administrators,  guardians,  assignees,  or  trustees,  or  either 
of  them,  to  institute  an  action  at  law,  bill  in  equity,  or  other  ap- 
propriate legal  or  equitable  proceeding,  on  behalf  of  the  said 
estate,  against  such  executor,  administrator,  guardian,  assignee, 
or  trustee,  individually,  to  recover  or  enforce  the  said  indebted- 

103  Penrose  v.  Pauling,  8  W.  &  S.  379. 

104  Gleason  v.  Clark,  i  Wend.  303. 

IDS  Act  24  February,  1834,  §28,  P.  L.  78,  i  Purd.  §128,  p.  11 11.  An  ac- 
tion of  covenant  for  arrears  of  ground  rent,  which  accrued  after  the 
death  of  the  covenantor,  is  properly  brought  against  his  personal  repre- 
sentatives, but  the  judgment  must  be  de  terris.  William's  Appeal,  47  Pa. 
283;  Gardiner  v.  Painter,  3  Phila.  365.  As  to  the  liability  of  executors 
to  suit,  for  the  breach  of  a  continuing  covenant  of  their  testator,  which 
accrued  after  his  decease,  see  Kershaw  v.  Supple,  i  R.  131 ;  Dickinson  v. 
Calahan,  19  Pa.  227;  Quain's  Appeal,  22  Pa.  510;  Bland  v.  Umstead,  23 
Pa.  316.  The  subject  is  in  great  confusion.  Dickinson  v.  Calahan,  19  Pa. 
231. 
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ness  or  obligation,  the  same  as  if  such  executor,  administrator, 
guardian,  assignee,  or  trustee  were  not  connected  with  the  said  es- 
tate.""' 

a.  Joint  actions.    Pleading. 

An  executor  is  protected  from  compulsory  payment  for  one 
year,  but  not  from  suit."'  He  may  be  sued  by  a  creditor  in  any 
jurisdiction  where  he  may  be  found  ;^''^  but  a  foreign  executor, 
who  has  not  taken  out  letters  in  this  state,  cannot  be  sued  here.^"' 
If  there  be  several  executors,  all  of  whom  have  administered, 
they  must  be  jointly  sued,  or  the  defendant  may  plead  the  non- 
joinder in  abatement ;  and  if  one  of  them  be  dead,  the  action  must 
be  brought  against  the  survivor.^^"  A  count  on  the  assumption 
of  the  testator  may  be  joined  with  one  founded  on  the  promise 
of  the  executor  after  his  decease.^^^  It  is  provided  by  the  statute, 
that  no  mispleading,  nor  lack  of  pleading,  by  executors  or  admin- 
istrators, shall  make  them  liable  to  pay  any  debt  or  damages  re- 
covered against  them  in  their  representative  character,  beyond 
the  amount  of  assets  which  have,  in  fact,  come  or  may  come  into 
their  hands  -^^^  it  is,  therefore,  unnecessary  to  put  in  the  plea  of 
plene  administravit ;  such  issue  cannot  be  tried  in  a  common  law 

106  Act  May  11,  1901,  §1,  P.  L.  174,  i  Purd.  §142,  p.  1115.  The  act 
also  contains  a  proviso  that  the  suit  shall  not  afifect  his  liability  to  ac- 
count to  the  estate. 

107  Parsons  v.  Keystone  Bank,  34  I,.  I.  297;  Caldwell  v.  Harding,  5 
Bl.  C.  C.  501.  It  would  seem  that  where  the  decedent  is  in  no  default,  in 
his  lifetime,  as,  where  a  promissory  note  falls  due  after  his  decease,  the 
administrator  is  not  liable  for  interest  during  the  year — there  being  no 
unjust  detention  of  the  debt.  See  Manor's  Appeal,  11  L.  I.  122.  The  cred- 
itor, therefore,  in  order  to  obtain  interest,  should  sue  and  recover  judg- 
ment against  the  personal  representative. 

108  Swearingen  v.  Pendleton,  4  S.  &  R.  389;  Evans  v.  Tatem,  9  S.  & 
R.  252;  Mothland  v.  Wireman,  3  P.  &  W.  189. 

109  Magraw  v.  Irvin,  87  Pa.  139. 

no  Doebler  v.  Suavely,  5  W.  228.  Only  those  who  have  proved  the 
will  need  be  joined.    Cole  v.  Smalley,  i  N.  J.  Law  380. 

111  Malin  v.  Bull,  13  S.  &  R.  441.  But  counts  upon  the  contract  of 
the  decedent  cannot  be  joined  with  others  upon  the  contract  of  the  ex- 
ecutor, as  such;  they  are  incongruous,  and  require  different  judgments. 
Strohecker  v.  Grant,  16  S.  &  R.  237;  Seip  v.  Drach,  14  Pa.  352;  Bogle  v. 
Kreitzer,  46  Pa.  465. 

112  Act  of  1834,  §37,  I  Purd.  §137,  p.  1114. 
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action ;  it  is  a  question  exclusively  for  the  orphans'  court."^  An 
executor,  when  sued,  may  plead  the  statute  of  limitations  ;"*  and 
one  of  several  administrators  may  interpose  such  plea;^^^  but  he 
is  not  bound  to  do  so  against  a  just  claim. ^^^ 

b.  Actions  on  implied  promises. 

An  action  for  money  paid  will  lie  against  an  executor  in  that 
capacity  on  an  implied  promise  to  reimburse  moneys  expended 
by  the  plaintiff  in  payment  of  a  debt  for  which  he  and  the  testator 
were  jointly  liable  after  the  latter's  decease;  and  judgment  is 
probably  entered  de  bonis  testatoris.^^'  And  an  action  will  also 
lie  against  an  executor  on  a  contract  made  by  him  under  a  power 
given  by  the  will.^^*  The  holder  of  the  legal  title  to  land  agreed 
to  sell  it  and  pay  the  purchase  money,  beyond  a  specified  sum,  to 
B,  but  died  having  devised  the  land  to  executors  to  be  sold  and 
the  proceeds  to  be  divided  among  his  children.  In  such  a  sale 
made  by  the  executors,  the  action  on  the  promise  must  be  against 
them  in  their  representative  capacity  for  the  breach  by  the  tes- 
tator, and  an  action  would  not  lie  against  them  personally.^^" 

c.  Nonresident  executor. 

A  resident  claimant  may  sue  here  a  nonresident  executor  or 
administrator,^^"  even  before  a  justice  of  the  peace,^''^  unless  a 
conflict  of  jurisdiction  is  caused,  or  unless  an  inequitable  burden 
will  be  inflicted.^^" 

d.  Action  for  distributive  share 

An  action  will  lie  against  an  executor  in  his  personal  character 
to  recover  a  distributive  portion  of  the  testator's  estate,  not  dis- 
posed of  by  the  will,  which  has  come  into  the  executor's  posses- 

113  Burd  V.  McGregor,  2  Grant  353.  The  judgment,  when  recovered, 
is  merely  de  bonis  testatoris.    McCulloch  v.  Sample,  i  P.  &  W.  422. 

114  Man  V.  Warner,  4  Wh.  455,  477  Mitcheltree  v.  Veach,  31  Pa.  455; 
Campbell  v.  Fleming,  63  Pa.  242. 

115  Scull  v.  Wallace,  15  S.  &  R.  231;  Davis'  Estate,  i  Phila.  360. 

116  Smith's  Estate,  i  Ash.  352;  Parker's  Estate,  cited  i  Ash.  355; 
Smith  v.  Porter,  i  Binn.  212. 

117  Collins  v.  Weiser,  12  S.  &  R.  97- 

118  Crawford  v.  Hays,  27  Pitts.  L.  J.  226. 

119  Sedan  v.  Shaffer,  5  W.  &  S.  529. 

120  Leaming's  Estate,  10  Dist.  389. 

121  McCahan  v.  Reeder,  10  Dist.  298. 

122  Laughlin  v.  Solomon,  i8o  Pa.  177. 
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sion  as  trustee.^^^  An  action  for  a  distributive  share  will  also 
lie  against  the  personal  representatives  of  one  of  several  admin- 
istrators who  has  settled  his  final  account,  though  the  other  ad- 
ministrators survive.^^*  As  the  orphans'  court  alone  has  au- 
thority to  ascertain  the  amount  of  a  decedent's  property  and  order 
its  distribution,  an  action  of  assumpsit  will  not  lie  by  an  heir 
against  an  executor  until  this  is  done.^^^  In  an  action  of  trespass 
against  an  executor  personally  for  property  for  which  he  has  ac- 
counted and  distributed,  he  may  raise  any  defense  he  might  have 
had  if  the  suit  had  been  brought  against  him  as  executor.^^' 

e.  When  demand  must  be  made. 

A  suit  against  an  executor  within  one  year  is  a  sufficient  de- 
mand to  relieve  a  creditor  of  the  charge  of  laches.^^'  But  a  de- 
mand and  refusal  by  an  executor  to  deliver  up  a  specific  article 
which  came  into  his  possession  lawfully  will  not  sustain  an  action 
of  trespass  for  conversion  against  him  as  executor .^^* 

82.  Actions  for  legacies,  (p) 

Although  an  action  at  common  law  will  not  lie  against  an  ex- 
ecutor or  administrator  for  a  distributive  share  of  the  residue  of 
a  decedent's  estate — the  remedy  being  exclusively  in  the  orphans' 
court  ;^^''  yet  the  Act  of  1834  expressly  provides  that  legacies, 
not  charged  on  land,  may  be  recovered  by  a  common  law  action 
against  the  executors.^^"  Debt  was  the  appropriate  form  of  action, 
but  assumpsit  will  lie;^^'^  also,  where  the  legacy  is  payable  in 
specific  articles.^^^     The  action  lies  against  the  executor,  in  his 

p    s  Vale  15500,  15501. 

123  Wilson  V.  Wilson,  3  Binn.  557. 

124  Baughman  v.  Kunkle,  8  W.  483. 

125  Whiteside  V.  Whiteside,  20  Pa.  473. 

126  Patterson  v.  Dushane,  115  Pa.  334. 

127  Rastaetter's  Estate,  15  Super.  Ct.  549. 

128  Cummings  v.  Meaks,  2  Pitts.  490. 

129  Ashford  v.  Ewing,  25  Pa.  213. 

130  Act  of  1834,  §50,  P.  L.  83,  I  Purd.  §206,  p.  1134.  See  Gilliland  v. 
Bredin,  63  Pa.  393;  McLamey  v.  Button,  21  L.  I.  300.  The  jurisdiction  of 
the  orphans'  court  is  exclusive  only  when  the  legacy  is  charged  on  land. 
Burt  V.  Herron,  66  Pa.  400.  Such  action  will  not  lie  against  the  executor 
of  a  deceased  executor.  Gilliland  v.  Bredin,  63  Pa.  393.  But  see  Doebler 
V.  Snavely,  5  W.  225. 

131  De  Haven  v.  Bartholomew,  57  Pa.  126. 

132  Kauflfman  v.  Kauffman,  2  Wh.  139. 
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personal  character,  but  he  is  entitled  to  a  refunding  bond  '"^  such 
bond,  however,  need  not  be  given  before  the  commencement  of 
the  action."*  If  the  executor  plead  that  he  has  not  sufficient 
assets  to  pay  all  just  debts  and  demands  against  the  estate,  and 
also  all  the  legacies  given,  without  any  other  plea,  no  further  pro- 
ceedings can  be  had,  until  an  account  shall  have  been  taken  in  the 
proper  orphans'  court;  and  the  court  may  order  the  executor  to 
proceed  in  the  orphans'  court,  without  delay,  to  ascertain  the 
amount,  if  any,  payable  on  such  legacy,  and  enforce  such  order 
by  attachment.^^"*  An  executor,  however,  is  not  entitled  to  a  stay 
of  proceedings,  until  he  settle  his  account,  if  he  plead  any  other 
plea  than  a  deficiency  of  assets,  nor  unless  he  be  sued  strictly  in 
his  representative  character.'°°  But,  though  other  pleas  be 
pleaded,  the  jury  cannot  pass  on  that  of  want  of  assets,  which  is 
a  matter  exclusively  for  the  orphans'  court  ;^'^  for  the  act  pro- 
vides, that  if  any  other  plea  be  pleaded,  the  issues  shall  be  decided 
in  due  course,  as  in  other  cases;  and  if  judgment  be  rendered 
against  the  executor,  he  may,  nevertheless,  aver  want  of  assets, 
and  thereupon  execution  shall  be  stayed,  until  the  accounts  are 
taken  in  the  orphans'  court.^^*  If  it  appear  by  the  account  taken 
in  the  latter  court,  that  there  are  no  assets  applicable  to  the  pay- 
ment of  the  plaintiff's  legacy,  judgment  of  nonsuit  is  to  be  en- 
tered.^^^  And  in  case  of  a  recovery,  the  court  is  empowered  to 
award  costs,  or  otherwise,  out  of  the  estate,  according  to  justice 
and  equity;  or  if  the  executor  be  in  default,  then  out  of  the 
proper  estate  of  such  executor.^*"  An  action  at  law  to  recover  a 
legacy  is  subject  to  the  same  principles  of  equity  as  a  suit  in 
chancery;  whatever  a  chancellor  would  do,  is  the  law  of  such  a 
case.^*^ 

An  executor  is  not  liable  to  an  action  for  a  legacy  while  the 
probate  of  the  will  is  suspended  by  appeal.^*^    A  residuary  lega- 

133  Morrow  v.  Brenizer,  2  R.  185 ;  SolHday  v.  Bissey,  12  Pa.  347. 

134  Bixler  v.  Blankenbiller,  8  Watts  64. 
13s    Act  of  1834,  §S3,  I  Purd.  §209,  p.  1134. 

136  Hall  V.  Hurford,  2  Clark  291. 

137  Breden  v.  Gilliland,  2  Clark  291. 

138  Act  of  1834,  §54,  1  Purd.  §210,  p.  1135. 

139  Ibid.,  §55,  I  P«rd.  §211,  p.  1135. 

140  Ibid.,  §56,  I  Purd.  §212,  p.  1135. 

141  Dunlop  V.  Bard,  2  P.  &  W.  307;  Seibert  v.  Butz,  9  W.  490. 

142  Hautz  V.  Sealy,  6  Binn.  405 ;  Gilliland  v.  Bredin,  63  Pa.  393. 
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tee  may  use  the  name  of  an  executor  without  his  consent  in  an 
action  to  enforce  his  rights,^*'  and  without  giving  an  indemnity 
against  costs.^**  But  if  a  legatee  sues  the  executor  in  his  per- 
sonal character  he  is  entitled  to  a  refunding  bond.^*^  An  action 
for  a  legacy  must  be  brought  against  all  the  executors,  but  one 
who  has  nothing  in  his  possession  may  plead  plene  adminis- 
travit.'^*"  An  action  to  recover  a  legacy  charged  on  land  ought 
to  be  given  against  the  executor  and  the  terre-tenants  by  name, 
and  if  the  latter  have  not  been  summoned,  a  writ  may  afterward 
be  issued  to  bring  them  into  court.^*'  But  in  an  action  against  the 
executor  of  the  devisor  and  the  terre-tenant,  the  executor  of 
the  devises  should  not  be  joined  as  a  codefendant.^**  Finally, 
though  an  action  to  recover  a  legacy  charged  on  land,  must  be 
brought  in  the  name  of  the  legatee,^*®  the  executor  must  be  made 
a  party. ^°" 

The  husband  of  a  deceased  legatee  received  money  from  his 
father-in-law,  promising  to  account  therefor  "to  his  executor  and 
other  legatees  in  the  final  settlement  of  his  estate."  The  ex- 
ecutors were  not  compelled  to  delay  calling  the  borrower  to  ac- 
count until  their  administration  accounts  should  be  finally 
closed.^^^ 

An  executor  received  a  letter  purporting  to  be  signed  by  a 
legatee  requesting  the  amount  of  the  legacy.  The  legatee  was  in 
fact  dead  and  the  letter  was  signed  by  her  daughter  under  di- 
rection of  her  father.  The  executor  sent  the  amount  by  a  draft, 
payable  to  her  order,  which  was  received  by  the  legatee's  hus- 
band, her  name  was  forged  and  the  money  was  paid.  Four  years 
afterward  the  forgery  was  discovered,  but  there  could  be  no  re- 
covery against  the  bank.^^'' 

143  Vernor  v.  Henry,  6  W.  192. 

144  Vernor  v.  Fisher,  10  Lane.  Bar  133. 

14s  Morrow  v.  Brenizer,  2  R.  185 ;  Solliday  v.  Bissey,  12  Pa.  347. 

146  App  V.  Dreisbach,  2  R.  287. 

147  McLanahan  v.  Wyant,  i  P.  &  W.  96. 

148  Moore  v.  Rees,  13  S.  &  R.  436.    See  Cause  v.  Wiley,  4  S.  &  R.  509. 

149  Field's  Appeal,  36  Pa.  11. 

150  HoUiday  v.  Summerville,  3  P.  &  W.  533. 

151  Graig  v.  Moorhead,  44  Pa.  97. 

152  States  V.  First  Nat.  Bank  of  Montrose,  203  Pa.  69. 

153  Grier  v.  Huston,  8  S.  &  R.  402;  Beeson  v.  McNabb,  2  Pa.  422; 
Solliday  v.  Bissey,  12  Pa.  347. 
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83.  Personal  liability. 

In  all  cases  of  promises,  express  or  implied,  made  by  an  ex- 
ecutor, after  the  death  of  his  testator,  an  action  lies  against  him 
personally.  Where,  therefore,  an  administrator  gave  a  receipt,  in 
that  character,  for  money  paid  to  him  by  mistake,  it  was  held, 
that  the  action  to  recover  it  back  must  be  a  personal  one.^'^ 
Nothing  is  better  settled  than  that  an  executor  or  administrator 
is  answerable,  in  his  ofiScial  character,  for  no  cause  of  action  that 
was  not  created  by  the  act  of  the  decedent  himself;  in  actions 
against  the  personal  representative,  on  his  own  contracts  and  en- 
gagements, though  made  for  the  benefit  of  the  estate,  the  judg- 
ment is  de  bonis  propriis;  and  he  is,  by  every  principle  of  legal 
analogy,  to  answer  it  with  his  personal  property.^'*  Thus,  an 
administrator  is  personally  liable  on  his  acceptance  of  a  bill  of 
exchange,  though  he  affix  the  word  "administrator"  to  his  accept- 
ance;^"^ so,  an  action  against  executors,  for  a  conversion  after 
the  death  of  their  testator,  is  a  personal  one;  they  cannot  make 
the  estate  they  represent  responsible  by  an  unlawful  conversion.^"" 
A  party  injured  by  the  tort  of  an  administrator,  cannot  claim 
payment  out  of  the  fund,  though  the  administrator  acted  under 
the  advice  of  counsel."'  But  if  an  administrator  give  a  warrant 
of  attorney  to  confess  judgment  for  a  debt  of  the  estate,  he  is  not 
personally  liable  ;^"*  and  a  promise  by  an  executor,  without  assets, 
does  not  render  him  so  liable.^"* 

84.  Trial. 

After  a  verdict  for  the  plaintiff  and  a  new  trial  is  granted,  the 
defendant  dies  and  his  executor  sells  his  realty,  the  grantee  has 
no  standing  to  force  the  case  to  trial  by  rule.  The  proper  way, 
therefore,  is  to  bring  in  the  executor  by  a  sci.  fa.  at  the  instance 
of  the  plaintiff."" 

154  Seip  V.  Drach,  14  Pa.  356;  Stewart  v.  Richey,  17  N.  J.  Law  164. 

155  Tassey  v.  Church,  4  W.  &  S.  346;  Reynor  v.  Webb,  36  How.  Pr. 
353;  Sieckman  v.  Allen,  3  E.  D.  Smith,  561. 

156  Schott  V.  Sage,  4  Phila.  87. 

157  Moulson's  Estate,  i  Brewst.  296. 

158  Dickey  v.  Trainer,  43  Pa.  509. 

159  Schoonmaker  v.  Roosa,  17  Johns.  301.  A  declaration  upon  a  prom- 
ise made  by  the  defendant,  as  administrator,  must  aver  assets,  in  order 
to  charge  him  personally.  Adams  v;  Whiting,  2  Cr.  C.  C.  132.  .And  see 
Bank  of  Troy  v.  Topping,  9  Wend.  273,  13  Wend:  557- 

160  Grossman  v.  Numamacher,  23  Lane.  L.  Rev.  20. 
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85.  Judgment. 

Prior  to  1834  a  judgment  would  stand  against  an  executor  or 
administrator,  whether  by  default  or  on  demurrer,  or  on  a  ver- 
dict by  any  plea  pleaded  by  the  executor  or  administrator  except 
plene  administravit,  or  on  the  admission  of  enough  to  satisfy  the 
judgment,^*^  but  since  the  act  of  that  date  an  administrator  or 
executor  is  liable  only  for  the  amount  of  assets  in  his  possession. 
He  cannot  be  fixed  with  a  devastavit  without  assets,  and  no  mis- 
pleading or  lack  of  pleading  can  make  him  responsible  beyond  the 
amount  of  assets  which  has  come  into  his  hands.^^^ 

86.  Authority  of  executor  to  confess  judgment. 

If  an  executor  voluntarily  appear  to  a  scire  facias  against  him 
and  a  codefendant  and  confess  judgment,  it  is  good  and  cannot 
be  attacked  collaterally.^''  And  a  judgment  on  a  sci.  fa.  pro- 
ceeding to  the  plaintiff  personally,  the  action  cannot  be  main- 
tained, nor  can  the  record  be  amended.^'* 

In  an  action  against  two  administrators,  one  of  them  has  no 
power  to  confess  judgment  so  as  to  bind  his  codefendant.^'^  A 
plaintiff  in  judgment  against  a  decedent's  personal  representa- 
tive may  issue  execution  against  real  estate  without  bringing  in 
the  heirs  or  devisees  as  such  if  he  chooses  to  incur  the  risk,  as 
no  interest  of  an  heir  or  devisee  in  the  land  can  be  affected.^®' 

87.  Execution. 

The  ordinary  judgment  against  an  executor  or  administrator, 
sued  in  his  representative  character,  is,  that  the  debt,  damages 
and  costs  be  levied  de  bonis  testatoris,  in  the  hands  of  the  de- 
fendant, if  he  have  so  much  thereof  in  his  hands  to  be  admin- 
istered.^'' But  on  such  judgment  the  lands  of  the  decedent  can- 
not be  taken  in  execution,  until  the  widow  and  heirs,  or  devisees, 
have  been  first  warned  by  scire  facias,  as  has  been  already 
shown.^'°    If  the  executor  have  wasted  the  assets,  as  the  judg- 

161  Parris  v.  Brooke,  4  Brewst.  154. 

162  Shelby  v.  Dailey,  2  S.  &  R.  548. 

163  Pennsylvania  Ins.  Co.  v.  Phila.,  Germantown  &  Norristown  R., 
153  Pa.  160,  aflfg.  I  Dist.  301. 

164  Garman  v.  Glass,  197  Pa.  loi. 

i6s  Heisler  v.  Knipe,  i  P.  A.  Bro.  319. 

166  Corson  v.  Irwin,  i  Montg.  153. 

167  McCullock  V.  Sample,  i  P.  &  W.  432. 

168  Chap.  36,  §203. 
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ment  does  not  bind  him  personally,^"®  the  remedy  of  the  creditor 
is  exclusively  in  the  orphans'  court,  which  alone  has  jurisdiction 
over  all  things  pertaining  to  the  settlement  and  distribution  of  de- 
cedents' estates,  including  the  claims  of  creditors ;""  and  has 
power  to  enforce  its  decree  by  attachment  against  the  person  of 
the  defaulting  executor  ;^'''^  or  to  issue  the  common  law  writs  of 
fieri  facias  and  venditioni  exponas,  for  the  collection  of  the 
money  out  of  the  estate  of  the  accountant.^^^  And  such  writs 
may  be  issued,  though  more  than  five  years  have  elapsed  from  the 
date  of  the  decree  ;"^  the  law  has  not  provided  for  a  scire  facias 
thereon  ;^^*  so,  the  orphans'  court  may  issue  a  fieri  facias  against 
a  defaulting  executor  to  another  county.^''^ 

88.  Opening  judgment. 

A  judgment  will  not  be  opened  on  the  technical  ground  that 
an  executor  cannot  be  both  plaintiff  and  defendant.^'"  A  judg- 
ment obtained  by  default  against  an  executor  on  a  sealed  note  of 
the  testator  twenty  years  old  will  be  opened  on  application  of 
the  creditors  alleging  fraud  and  collusion  between  the  judgment 
creditor  and  the  executor  without  requiring  the  parties  to  enter 
into  a  stipulation  not  to  take  advantage  of  lapse  of  time.^'^ 

8g.  Action  by  administrator  de  bonis  non. 

The  statute  provides  that  administrators  de  bonis  non,  with 
or  without  a  will  annexed,  shall  have  power  to  demand  and  re- 
cover from  their  predecessors  in  the  administration,  or  their  legal 
representatives,  all  moneys,  goods  and  assets  remaining  in  their 
hands,  due  and  belonging  to  the  estate  of  the  decedent;  and  to 
commence  and  prosecute  actions  upon  promises  made  to  such 
predecessors  in  their  representative  character;  and  to  sue  forth 

i6g    Burd  V.  McGregor,  2  Grant  365. 

170  Linsenbigler  v.  Gourley,  56  Pa.  172. 

171  Tome's  Appeal,  50  Pa.  297;  Klein's  Estate,  32  L.  I.  75;  Gilchrist's 
Estate,  6  Luz.  L.  R.  57.    And  see  Chew's  Appeal,  44  Pa.  247. 

172  Acts  29  March  1832,  §57,  P.  L.  209,  3  Purd.  §61,  p.  3376,  and  21 
April,  1846,  §2,  P.  L.  430,  3  Purd.  §61,  p.  3377. 

173  Weyand's  Appeal,  62  Pa.  198. 

174  Ibid. 

17s  Helfrick  v.  Stem,  17  Pa.  143.  This  practice  is  ratified  by  the  Act 
21  April,  1846,  P.  L.  430.  3  Purd.  §61,  p.  3377. 

176  Sullivan  v.  Sweeney,  189  Pa.  474. 

177  Nagle  V.  Groff,  i  Clark  66. 
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and  defend  writs  of  error,  writs  of  scire  facias,  and  writs  of  ex- 
ecution upon  judgments,  obtained  by  or  in  the  name  of  the  ex- 
ecutors or  administrators  into  whose  place  they  may  have  come ; 
and  also  to  proceed  with  and  perfect  all  unexecuted  executions 
which  may  have  been  issued  thereon,  at  the  instance  of  such  pre- 
decessors.^'* Under  this  act,  it  has  been  determined,  that  the 
administrator  de  bonis  non  can  alone  maintain  an  action  to  re- 
cover the  assets  of  the  estate,  remaining  in  the  hands  of  a  dis- 
missed administrator;  the  personal  representatives  of  a  deceased 
second  administrator  have  no  such  right,  nor  have  the  heirs  of 
the  original  interstate.^'"  An  administrator  de  bonis  non  is  enti- 
tled to  recover  from  the  representatives  of  a  former  administra- 
tor, the  balance  of  an  administration  account,  for  the  purpose  of 
distribution,  though  the  fund  arise  from  the  proceeds  of  real 
estate  sold  by  the  sheriff ;  nor,  in  such  case,  is  it  necessary  to  show 
that  debts  remain  unpaid.^*"  He  may  maintain  a  common  law 
action  against  a  dismissed  executor,  for  the  balance  of  assets  in 
his  hands  ;^*^  and  he  is  entitled  to  the  fund,  though  not  appointed 
until  after  a  final  decree  of  distribution.^*^  So,  an  administrator 
de  bonis  non  may  maintain  a  suit  against  the  sureties  of  his  de- 
ceased predecessor,  for  a  balance  found  due  to  the  estate,  on  the 
settlement  of  the  account  of  the  latter,  filed  by  his  adininistra- 
tor."* 

An  administrator  de  bonis  non  may  maintain  a  suit  against 
one  to  whom  an  executor  has  assigned  a  security  belonging  to 
the  estate,  and  thus  ear-marked,  on  discharge  of  his  private 
debt.'**  And  if  one  of  two  executors  has  been  charged  with  the 
whole  personal  estate  and  dies,  his  personal  representatives  are 
the  proper  parties  to  bring  suit  against  the  administrator  of  his 
coexecutor,  and  not  the  administrator  de  bonis  non  of  the  orig- 
inal testator.^*'  .  And  an  action  for  an  alleged  tortious  conversion 

178  Act  of  1834,  §31,  I  Purd.  §131,  p.  1112. 

179  Commonwealth  v.  Strohecker,  9  W.  479;  Connelly's  Appeal,  i 
Grant  366;  Montgomery's  Estate,  7  Phila.  504;  Insurance  Co.  v.  Corbin, 
34  L.  I.  36. 

180  Carter  v.  Trueman,  7  Pa.  315 ;  Parrish  v.  Brooks,  4  Brewst.  154. 

181  Weld  V.  McClure,  9  W.  495. 

182  Croyell  v.  Blackfan,  i  Pitts.  327. 

183  Commonwealth  v.  Mears,  5  Leg.  &  Ins.  Rep.  67. 

184  Johns  V.  Reinhart,  10  Lane.  Bar  109,  121 ;  Sinclair  v.  Wilson,  3  P. 
&  W.  167. 

i8s    Conner  v.  Burd,  i  Foster  17. 
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of  property  while  under  the  dominion  of  executors  and  trustees, 
is  rightly  brought  in  the  name  of  the  administrator  and  the  trus- 
tee de  bonis  non  cum  testamento  annexo  after  the  removal  of 
the  original  trustee.^*'  But  in  an  action  by  such  an  administrator 
if  it  appears  that  the  testator's  debts  are  paid,  and  that  the  de- 
fendant owes  the  money  in  suit,  a  judgment  after  the  defendant's 
death  and  before  the  appointment  of  an  administrator,  entered  on 
two  returns  of  nihil,  will  be  stricken  off  as  being  irregular.^''  But 
a  judgment  confessed  by  an  administrator  in  a  pending  suit  will 
not  be  stricken  off  because  the  administrator  was  not  formally 
substituted  for  the  decedent.^*'  If  an  action  is  brought  on  a 
joint  obligation,  judgment  may  be  entered  against  the  executor 
of  the  deceased  obligor  although  the  joint  obligor  is  in  full  life.^*' 
And  when  a  judgment  has  been  obtained  against  the  administra- 
tor in  an  amicable  action  on  a  claim  against  his  decedent's  es- 
tate, he  may  properly  comply  with  the  request  of  the  widow  and 
children  to  sue  out  a  writ  of  error.^*" 

An  action  will  not  lie  by  an  administrator  de  bonis  non  against 
a  former  administrator  until  an  account  has  been  settled  in  the 
orphans'  court.^^^  A  suit  cannot  be  brought  directly  against  the 
heirs  of  a  decedent  for  the  recovery  of  a  debt  due  by  him,  it 
must  be  brought  against  the  executors  and  judgment  be  ob- 
tained by  scire  facias  against  the  heirs.  In  the  absence  of  an 
executor,  an  administrator  de  bonis  non  on  the  decedent's  estate 
can  be  raised.^*^ 

a.  Suit  before  predecessor  has  settled  his  account. 

If  an  action  be  commenced  by  an  administrator  de  bonis  non, 
for  the  recovery  of  the  assets  remaining  in  the  hands  of  his 
predecessors,  or  their  legal  representatives,  before  they  have  set- 
tled their  final  administration  account,  the  court  in  which  the 
action  is  brought  is  empowered  to  stay  the  proceedings  therein, 
on  the  defendants  filing  such  account  in  the  register's  office  of  the 
proper  county,  twenty  days  prior  to  the  term  next  succeeding  that 

186  Gees  V.  Shannon,  2  W.  71- 

187  Taylor  v.  Gaughan,  4  Lack.  Jur.  66. 

188  Strause  v.  Braunreuter,  14  Super.  Ct.  125. 

189  Alcorn  v.  Cook,  loi  Pa.  309. 

190  Mosgrove  v.  Golden,  loi  Pa.  605. 

191  King  V.  Devoe,  6  Phila.  551. 

192  Wetmore  v.  Dobbins,  2  Super.  Ct.  no. 
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to  which  the  writ  was  returnable,  until  such  account  shall  have 
been  finally  settled  and  adjusted;  and  on  the  production  of  a 
certified  copy  of  such  account,  so  settled  and  adjusted,  the  court 
is  required  by  the  statute  to  render  judgment  for  the  balance 
which  shall  thereby  appear  to  be  due  to  either  party. ^°^  This  pro- 
vision applies  only  to  the  case  of  an  account  filed  and  settled 
pending  the  action.^^*  And  the  account  filed  must  be  that  of  the 
administration  of  the  estate  of  the  original  intestate,  not  that  of 
the  estate  of  the  deceased  administrator ;  a  filing  of  the  latter  ac- 
count does  not  entitle  the  party  to  a  stay  of  proceedings.^'^  The 
account,  when  settled  and  adjusted,  either  before  or  after  suit 
brought,  if  there  be  no  appeal,  is  conclusive  upon  all  parties,  and 
the  common  pleas  can  only  give  judgment  for  the  sum  found 
due."« 

go.  Statute  of  limitations. 

Executors  and  administrators  are  not  bound  to  plead  the 
statute  of  limitations,  and  may,  therefore,  pay  a  just  claim  though 
barred  by  the  statute.^®^  And  if  legatees  or  distributees  make 
no  inquiry  into  the  affairs  of  the  estate  and  permit  without  ob- 
jection the  administrator  or  executor  to  pay  a  claim  to  which  the 
statute  may  be  applied,  they  are  bound  by  the  payment.^'^  But 
if  a  legatee  object  an  executor  cannot  retain  anything  for  a  debt 
due  himself  which  was  barred  during  the  testator's  lifetime.^"' 
More  generally,  if  the  executor  is  a  claimant  against  the  estate 
he  must  give  due  notice  of  his  claim  to  other  persons  interested  in 
the  estate  and  thus  give  them  an  opportunity  to  be  heard.^""  And 
if  one  of  two  executors  makes  a  demand  for  the  first  time  by 
crediting  his  claim  in  his  account,  the  statute  bars  that  portion 
which  accrued  more  than  six  years  before  the  account  was  filed. ^°^ 

193  Act  of  1834,  §31,  I  Purd.  §131,  p.  1112. 

194  Esher  v.  Fulmer,  2  Miles  463. 
19s    Ewing  V.  Lewis,  i  Phila.  112. 

196  Clauser's  Estate,  i  W.  &  S.  220-1. 

197  McFarland's  Estate,  4  Pa.  149;  Ritter's  Appeal,  23  Pa.  95;  Woods 
V.  Irwin,  141  Pa.  278;  Kuhlman's  Estate,  180  Pa.  109;  Michael's  Estate, 
S  C.  C.  321 ;  4  Vale  10163. 

198  Ritter's  Appeal,  23  Pa.  95. 

199  Hoch's  Appeal,  21  Pa.  280. 

200  Kuhlman's  Estate,  178  Pa.  43,  and  190  Pa.  109. 

201  Eckert's  Estate,  18  Lane.  L.  Rev.  58. 
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gi.  Appeals. 

If  an  executor  is  merely  the  custodian  of  a  fund  with  no  in- 
terest in  its  distribution,  he  cannot  be  affected  by  any  distribu- 
tion decree  and,  therefore,  has  no- ground  for  appeal;  but  when 
there  is  a  contention  respecting  the  amount  which  the  executor 
should  pay  to  the  entitled  parties,  he  has  a  right  of  appeal. ^"^  An 
administrator  must  make  or  take  the  usual  affidavit  in  an  ap- 
peal from  an  award. ^"^  In  a  suit  for  wages  an  administrator  may 
appeal  without  paying  any  costs  except  the  cost  of  the  tran- 
script.^"* An  executor  may  take  an  appeal  without  security.^"" 
And  an  administrator  may  appeal  from  the  decision  of  a  justice, 
under  the  Act  of  1885,^"^  without  payment  of  costs.^"'  Again, 
an  executor  may,  under  the  Acts  of  1868^"*  and  1876,^"^  in  a  suit 
for  manual  labor  appeal  from  a  justice  of  the  peace  without  pay- 
ing costs. ^^^ 

An  executor  or  administrator  may  appeal  from  an  award  of 
arbitrators,  without  payment  of  costs  or  security,  though  he  him- 
self have  taken  out  the  rule  of  reference  ;^^^  but  he  must  make  the 
usual  affidavit  ;^^^  so,  he  is  not  required  to  give  bail  in  error,  in 
order  that  it  may  operate  as  a  supersedeas  of  execution."' 

A  decree  directing  executors  to  file  an  account  is  not  a  final  de- 
cree from  which  an  appeal  lies.^^* 

VII.     Infants. 
92.  Actions  by  infants. 

An  infant  may  sue  by  his  next  friend,  appointed,  at  the  com- 
mon law,  by  the  court  in  which  the  action  is  pending,  and  by  our 

202  Godwin's  Estate,  22  Super.  Ct.  469.  Concerning  his  right  to  ap- 
peal see  Chap.  27,  §24,  Vol.  2,  p.  1142. 

203  McConnell  v.  Morton,  11  Pa.  398. 

204  Kauffman  v.  Newcomer,  7  Lane.  1,.  Rev.  225. 

205  Maule  V.  Shaffer,  2  Pa.  404. 

206  Act  June  24,  P.  L.  iS9,  2  Purd.  §115,  p.  2136. 

207  Commonwealth  v.  Swick,  6  Lack.  L.  N.  26. 

208  Act  March  2,  P.  L.  257,  2  Purd.  §114,  p.  2135. 

209  Act  April  20,  P.  L.  43,  4  Purd.  §§i6,  17,  p.  5049- 

210  Beach  v.  Evans,  7  C.  C.  241. 

211  Murray  v.  Sharp,  72  Pa.  360;  Zirbe  v.  Miller,  i  Leg.  Gaz.  37. 

212  O'Connel  v.  Morton,  11  Pa.  398. 

213  Act  May  19,  i&97,  §iS,  P.  L-  68,  2  Purd.  §61,  p.  1449;  also  Chap.  27. 
§53,  Vol.  2,  p.  1 159-    See  also  §24,  p.  1142. 

214  Parmer's  Estate,  237  Pa.  229. 
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practice,  without  any  appointment  at  all,  in  order  to  supply  the 
want  of  capacity  in  the  infant  to  afford  in  his  own  person  a 
party  responsible  on  the  record  for  the  costs."^^  Such  a  next 
friend  is  in  the  nature  of  a  guardian  ad  litem;  the  chief  differ- 
ence being,  that  the  former  is  the  curator  of  an  infant  plaintiff 
and  the  latter  of  an  infant  defendant.^^®  Such  an  agent  will  not 
be  allowed  to  affect  the  infant's  estate,  nor  to  acquire  rights  of 
his  own  by  acts  en  pais ;  to  accomplish  this,  he  must  procure  the 
authority  of  a  regular  guardianship. ^^^  The  process  in  actions  by 
infants  is  the  same  as  in  ordinary  cases,  and  may  be  sued  out  in 
the  name  of  the  infant,  by  his  next  friend,  before  any  prochein 
ami  or  guardian  is  appointed,  by  the  English  practice,  as  well  as 
ours.^^^  An  infant  cannot  prosecute  an  action,  either  in  person 
or  by  attorney,  and  therefore  it  is,  that  he  cannot  sue  as  an  in- 
former on  a  penal  statute;"^'  for  an  informer  must  exhibit  his 
suit  in  proper  person,  and  prosecute  it  either  in  person  or  by  at- 
torney.^^"  But  he  may  sue  either  by  prochein  ami  or  guardian'''^ 
(though  suits  by  guardian  are  very  unusual),  unless  where  he 
sues  as  coexecutor  with  others,  in  which  case  the  executors  of 
full  age  may  appoint  an  attorney  for  themselves  and  the  infant, 
as  they  make  together  but  one  representative.^^^  If  he  sue  by 
attorney,  although  this  cannot  now  be  assigned  as  error  ;^^'  yet, 
the  defendant  may  plead  it  in  abatement;^''*  or,  if  he  sue  in  per- 
son, perhaps,  it  would  be  error.^^° 

215  Heft  V.  McGill,  3  Pa.  263.    See  McGiffin  v.  Stout,  i  N.  J.  L,aw  92. 

216  Turner  v.  Patridge,  3  P.  &  W.  172. 

217  Ibid.  A  nonresident  infant  cannot  sue  by  his  foreign  guardian, 
though  the  cause  of  action  arose  abroad.  Verrier  v.  Verrier,  7  Phila.  618. 
Where  an  infant  plaintiff  has  no  guardian  appointed  by  the  law  of  the 
forum,  he  must  sue  by  prochein  ami.  Wilson  v.  Vandyke,  2  Harrington 
(Del.)  29. 

218  2  Arch.  Pr.  143.  In  New  Jersey,  it  is  sufficient,  that  a  guardian 
or  prochein  ami  be  appointed  before  declaration  filed.  Groff  v.  Groff,  2 
N.  J.  Law  656. 

219  Anon.,  Sayer  51. 

220  Stat.  18  Eliz.  c.  s. 

221  McGiffin  V.  Stout,  Coxe  92.  If  the  guardian  disagree  to  his  ward's 
suit,  the  court  will  appoint  a  prochein  ami.    Hardy  v.  Scanlin,  I  Miles  87. 

222  Rutland  v.  Rutland,  Cro.  Eliz.  378. 

223  Stat.  21  Jac.  I.,  c.  13,  §2 ;  4  &  5  Ann.  c.  16,  §2. 

224  Schermerhom  v.  Jenkins,  7  Johns.  373. 

225  2  Arch.  Pr.  143. 
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93.  Suits  for  wages,  (q) 

Where  an  infant  works  for  another  person,  with  the  consent  of 
his  father,  he  may  maintain  an  action  for  his  services  f^^  and,  in 
such  case,  it  is  no  defense,  that  the  plaintiff  left  the  defendant's 
service,  before  the  expiration  of  the  term  for  which  he  had  con- 
tracted to  serve.^^^  So,  a  father  may  make  a  binding  contract 
with  his  minor  son,  to  pay  for  the  services  of  the  latter  ;^^*  and 
such  contract  may  be  enforced  by  a  suit  against  the  father's  ex- 
ecutors.^^® But  an  infant  who  resides  and  is  supported  in  the 
family  of  a  near  relative,  cannot  recover  for  services  rendered 
in  the  same  manner  as  other  members  of  the  family;^'"  where 
a  family  relationship  exists,  the  law  does  not  imply  a  promise 
to  pay  for  services  rendered  in  such  relation  ;^^^  in  such  case, 
wages  are  not  recoverable,  in  the  absence  of  an  express  con- 
tract ;^^^  but  the  more  remote  the  relation,  the  nearer  the  char- 
acter of  the  proof  approaches  to  the  ordinary  standard.^^^  An 
apprentice  cannot  recover  against  his  master  for  extra  work 
done  during  the  term,  even  upon  an  express  promise  to  pay.^^* 

A  minor  can  sue  his  employer  for  wages  only  where  it  is 
clearly  proved  that  his  father  empowered  him  to  contract  inde- 
pendently ;"^°  and  the  same  rule  applies  when  a  stepfather  stands 
in  loco  parentis.^^*  And  if  a  minor  agrees  to  work  for  a  term 
of  years,  the  employer  to  retain  a  portion  which  is  to  be  returned 
at  the  end  of  the  term,  and  he  leaves  before  completing  it,  he 

q    5  Vale  12395,  12512,  12399. 

226  Burlingame  v.  Burlingarae,  7  Cow.  92.  And  see  Gates  v.  Daven- 
port, 29  Barb.  160. 

227  Whitmarsh  v.  Hall,  3  Den.  375. 

228  Kingan's  Estate,  24  Pitts.  L.  J.  41- 

229  Fort  V.  Gooding,  9  Barb.  371. 

230  Def ranee  v.  Austin,  9  Pa.  309;  Lantz  v.  Frey,  14  Pa.  201,  19  Pa. 
366 ;  Sanders  v.  Wagonseller,  19  Pa.  248 ;  Butler  v.  Slam,  50  Pa.  456 ;  Neal 
V.  Gilmore,  79  Pa.  421 ;  Grove's  Appeal,  lo  L.  I.  46. 

231  Neel  V.  Neel,  59  Pa.  347;  Neal  v.  Gilmore,  79  Pa.  421;  Bishop's 
Estate,  2  W.  N.  C.  447. 

232  Beatty's  Estate,  25  Pitts.  L.  J.  117.  See  Titman  v.  Titman,  64  Pa. 
480. 

233  Gordner  v.  Heffley,  49  Pa-  163. 

234  Bailey  v.  King,  i  Wh.  113. 

235  Kelinski  v.  Melville  Coal  Co.,  10  Kulp  455.  The  right  of  action 
is  presumed  to  be  in  the  father.    Eustice  v.  Plymouth  Coal  Co.,  120  Pa. 

299. 

236  Hendershot  v.  West  End  Coal  Co.,  10  Kulp  574. 


2918         Common  Law  Practice  in  Pennsylvania. 

cannot,  on  attaining  majority,  sue  on  the  contract  without  ratify- 
ing it,  and  if  he  does,  he  cannot  recover  because  it  was  entire  and 
he  broke  it.'°^ 

Furthermore,  in  a  suit  for  wages  due  a  minor,  the  defendant 
cannot  set  off  necessaries  furnished  him  after  notice  from  his 
father  that  he  would  furnish  them.^^'  And  if  a  mother  allows 
her  minor  son  living  with  her  to  contract  with  others  for  his 
services,  his  wages  are  presumed  to  belong  .to  him,  and  in  a  suit 
by  him,  therefore,  a  debt  due  by  the  mother  to  the  employer  can- 
not be  set  oS.'^" 

A  father  who  contracts  for  the  services  of  his  minor  son  has 
the  exclusive  right  of  action  for  his  wages.^*"  And  if  a  son  con- 
tinues in  the  employment  of  his  father  after  majority,  the  law 
implies  no  contract  on  his  father's  part  to  pay  him,  and  conse- 
quently there  can  be  no  recovery. ^*^  But  a  parent  may  contract 
with  his  minor  child  to  pay  him  wages  for  his  services ;  and  if 
he  does,  the  child's  claim  for  them  is  good  against  his  father  and 
his  creditors.^*^  And  if  a  written  contract  between  them  calls 
for  a  reasonable  compensation,  the  amount  is  for  the  determina- 
tion of  the  jury.^*^ 

a.  Suits  to  recover  for  injuries. 

Of  course  a  minor  child  is  not  entitled  to  recover  for  the  loss 
of  earnings  during  minority  since  they  belong  to  the  father.^" 
If  the  child  does  not  die  as  the  result  of  injuries,  the  father 
can  recover  only  compensatory  damages  which  are  measured  by 
the  loss  of  service  of  his  child  and  the  expense  of  nursing  and 
curing  him.^*°    The  pecuniary  loss  may  include  the  probable  de- 

237  Mieschburger  v.  Garney,  8  L,ack.  L.  N.  50. 

238  Miller  v.  Muck,  14  Lane.  L.  Rev.  142. 

239  Hickey  v.  Beatty,  14  Montg.  76;  Beresford  v.  Susquehanna  Coal 
Co.,  10  Dist.  242. 

240  Kauffelt  V.  Moderwell,  21  Pa.  222. 

241  Fritz.  V.  Fritz,  2  Leh.  L.  J.  63. 

242  Neiman  v.  Gilbert,  i  Wood.  135. 

243  McFeaters  v.  Pattison,  188  Pa.  270. 

244  Phila.  Traction  Co.  v.  Orbann,  119  Pa.  37. 

24s  Pennsylvania  R.  Co.  v.  Kelly,  31  Pa.  372;  Oakland  R.  Co.  v. 
Fielding,  48  Pa.  320 ;  McGee  v.  Pennsylvania  R.  Co.,  33  ■  W.  N.  C.  15 ; 
Munges  v.  Munsey  Creek  Township,  i  Penny.  179. 
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crease  in  the  earnings  of  the  child,  but  not  increased  inconvenience 
to  other  members  of  the  family.^^"* 

b.  Recovery  for  those  resulting  in  death. 

For  injuries  resulting  in  the  child's  death,  recovery  will  not  be 
defeated  through  lack  of  proper  care  and  treatment,  but  the  dam- 
ages may  be  reduced."*^  The  measure  of  damages  is  the  pecun- 
iary value  of  the  child's  services  until  the  attainment  of  majority, 
reduced  by  the  cost  for  maintenance  and  education,  and  in- 
creased by  expenses  for  nursing,  medical  attendance  and  funeral 
expenses.^*®  Again,  in  estimating  the  value  of  his  pecuniary  serv- 
ices, the  probability  of  his  sickness  or  death  should  also  be  con- 
sidered.''*^ 

c.  In  cases  of  contributory  negligence. 

A  parent  cannot  recover  whenever  his  own  negligence  has  con- 
tributed to  his  child's  injury.  This  duty  is  more  imperative  to- 
ward a  younger  and  indiscreet  child  and  includes  restraint  from 
exposure  to  dangers.  If,  therefore,  his  carelessness  contributed 
to  his  own  loss  of  the  service  of  his  child,  he  may  be  said  to  be  in 
pari  delicto  with  a  negligent  defendant  and  cannot  recover. ^^^ 

d.  In  cases  of  nonresidents. 

While  the  right  of  a  parent  to  recover  for  negligence,  damages 
causing  the  death  of  a  child,  has  been  elsewhere  considered,^^^  it 
may  be  added  that  a  nonresident  mother,  under  the  Act  of  1855, 
cannot  sue  for  the  death  of  her  son  in  Pennsylvania;^"^  nor  can 

246  Woeckner  v.  Erie  Electric  Motor  Co.,  182  Pa.  183;  Goodhart  v. 
Pennsylvania  R.  Co.,  177  Pa.  10. 

247  Bradford  v.  Downes,   126  Pa.  622. 

248  Esher  v.  Mineral  R.  &  Mining  Co.,  28  Super.  Ct.  393;  Ivchigh  Iron 
Co.  V.  Rapp,  100  Pa.  95 ;  Pennsylvania  R.  Co.  v.  Zebe,  33  Pa.  318-;  Cleve- 
land &  Pittsburgh  R.  Co.  v.  Rowan,  66  Pa.  470;  Caldwell  v.  Brown,  53 
Pa.  453;  Blauvelt  v.  Del.,  Lack.  &  Western  R.  Co.,  206  Pa.  140. 

249  Pennsylvania  R.  Co.  v.  James,  ^1^4  Pa.  194;  Birmingham  Borough 
v.  Dorer,  3  Brewst.  69. 

250  Glassey  v.  Hestonville  M.  &  F.  Pass.  R.  Co.,  57  Pa.  172;  Penn- 
sylvania R.  Co.  v.  James,  81  Pa.  194;  Smith  v.  Hestonville  M.  &  F.  Pass. 
R.  Co.,  92  Pa.  450;  McCool  v.  Lucas  Coal  Co.,  150  Pa.  638;  Phillips  v. 
Duquesne  Traction  Co.,  138  Pa.  255;  Herron  v.  Pittsburgh,  204  Pa.  509; 
S  Vale  12401. 

251  Chap.  31,  §23,  Chap.  33,  §10.  See  also  note  to  Sherman  v.  Johnson, 
2  At.  710. 

252  Deni  v.  Pennsylvania  R.  Co.,  181  Pa,  525,  aflg.  19  C.  C.  7. 
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the  mother  of  a  bastard  child,  as  she  is  not  a  parent  within  the 
meaning  of  the  statute."" 
94.  Mode  of  bringing  suit.(r) 

A  minor  may  sue  either  by  guardian  or  prochein  ami,"^*  in  the 
minor's  name,^""  and  if  objection  is  made  at  a  hearing  before  a 
justice  that  the  plaintiff  is  a  minor  the  record  may  be  amended 
by  adding  the  name  of  a  next  friend.^'*  Likewise  a  suit  brought 
by  a  minor  to  recover  money  deposited  but  claimed  by  his  fa- 
ther, should  be  brought  in  the  name  of  the  minor's  next  friend."°^ 
If,  however,  it  appears  to  the  court  that  the  next  friend  has  an 
adverse  interest,  he  will  be  removed."'^  A  guardian  may  be  treated 
by  the  court  as  a  next  friend.""^  And  if  a  judgment  is  recovered 
by  a  minor  by  her  next  friend  and  pending  an  appeal  the  next 
friend  compromises  the  case  without  the  sanction  of  the  court 
and  against  the  judgment  of  the  minor's  counsel,  the  next  friend 
will  be  dismissed."""  If  the  suit  be  for  negligence  damages,  the 
next  friend,  even  though  he  be  her  father,  cannot  enter  satisfac- 
tion without  the  sanction  of  the  court."*^  An  attorney,  however, 
who  is  employed  by  a  prochein  ami,  if  there  be  no  guardian,  is 
empowered  to  receipt  for  money  received  as  damages  in  an  ac- 
tion by  a  minor.""" 

It  is  not  necessary,  in  a  suit  by  a  minor,  that  there  should 
be  an  express  allowance  of  a  prochein  ami  to  prosecute."^"*  The 
authority  of  a  prochein  ami  commences  with  the  writ,  and  he 
can,  therefore,  only  maintain  a  suit  for  such  causes  of  action  as 
may  be  prosecuted  without  special  demand;  as  for  personal  in- 
juries done  to  the  infant,  or  for  sums  of  money  where  the  writ 

r    S  Vale  12338. 

253  Harkins  v.  Phila.  &  Reading  R.  Co.,  11  W.  N.  C.  120. 

254  Hardy  v,  Scanlin,  i  Miles  87 ;  Campbell  v.  Buckius,  i  Lane.  L.  Rev. 
IIS- 

255  Carskadden  v.  McGhee,  7  W.  &  S.  140;  Mumma  v.  Harrisburg  & 
Potomac  R.,  i  Pears.  65 ;  Seidel  v.  Guckerd,  2  Mona.  45. 

256  Yost  V.  Yost,  23  Lane.  L.  Rev.  180. 

257  Del-  Co.  Nat.  Bank  v.  Headley,  17  W.  N.  C.  557. 

258  Duffel  v.  Beneficial  Association,  g  Dist.  182. 

259  Johnson  v.  Blair,  126  Pa.  426. 

260  CDonnell  v.  Broad,  i  Dist.  650,  affd.  149  Pa.  24. 

261  Ibid.  Where  such  an  attempt  was  made  pending  an  appeal  to  the 
Supreme  Court,  it  granted  damages  at  six  per  cent,  on  the  verdict  and 
an  attorney  fee  of  $20,  under  the  Act  of  May  25,  1874,  P.  L.  227.  Ibid. 
See  Chap.  26,  §114,  Vol.  2,  p.  ii97- 

262  Stroyd  v.  Pittsburgh  Traction  Co.,  15  Super.  Ct.  245. 
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itself  is  considered  as  the  demand ;  for  it  can  never  have  been  in 
the  power  of  a  prochein  ami  to  make  a  demand  prior  to  his  ad- 
mission to  prosecute;  so  that  such  an  objection  would  be  fatal 
to  the  action,  unless  the  defendant  may  be  considered  as  having 
waived  the  necessity  of  any  special  demand.^*^''  Infancy  is  not 
considered  a  ground  of  nonsuit  at  the  trial,  but  it  must  be  pleaded 
in  abatement.^^^"=  In  New  York,  where  an  infant  declares  by  at- 
torney, the  declaration  would  be  set  aside  and  proceedings  stayed, 
until  a  prochein  ami  is  appointed,  and  a  rule  for  this  purpose 
ought  to  be  granted,  without  the  condition  of  paying  costs,  al- 
though there  has  been  delay. ^''^'^  In  Massachusetts,  where  an  in- 
fant, who  had  a  mother  living,  instituted  an  action  by  prochein 
ami,  and  the  defendant  pleaded  in  abatement,  because  the  action 
was  not  sued  by  the  mother  as  the  plaintiff's  natural  guardian,  it 
was  held  no  cause  for  abating  the  writ;  and  that,  if  there  were 
ground  for  the  objection,  there  should  have  been  a  motion  to  stay 
proceedings. ^°^^ 

95.  Declaration. 

In  the  commencement  of  the  declaration,  it  is  stated  that  the 
plaintiff  is  an  infant,  and  that  he  sues  by  A.  B.,  who  is  admitted 
by  the  court  to  prosecute  for  him  as  his  next  friend,  etc.^°^*  If  it 
do  not  state  that  the  prochein  ami  is  admitted  by  the  court,  it  is, 
according  to  the  English  cases,  error^^^s  but  if  it  be  stated  in  the 
declaration,  the  want  of  an  entry  of  it  on  the  roll,  will  not  be 
error.''*^''  In  our  practice,  though  declarations  by  infants  are  in 
the  usual  English  form,  as  no  appointment  of  prochein  ami  is 
ever  asked  of  or  made  by  the  court,  the  omission  of  such  state- 
ment of  appointment  woud  hardly  be  objectionable.  The  declara- 
tion in  other  respects  is  the  same,  and  is  filed  as  in  ordinary 

262a  But  an  admission  to  sue  ought  to  be  averred  in  the  declaration. 
Wilson  V.  Vandyke,  2  Harrington  29.  And  see  Judson  v.  Blanchard,  3 
Conn.  579. 

262b    Miles  V.  Boyden,  3  Pick.  213,  219. 

262c    Schermerhorn  v.  Jenkins,  7  Johns.  373 ;   Heft  v.  McGill,  3  Pa.  264. 

262d    Ex  parte  Scott,  i  Cow.  33. 

2626    Trask  v.  Stone,  7  Mass.  241. 

262f    See  Tidd's  Forms,  141,  §3. 

262g  Combers  v.  Watton,  i  Lev.  224.  And  see  Wilson  v.  Vandyke,  2 
Harrington  29. 

262h    4  Co.  S3b,  54a,  I  Sid.  173. 
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cases  ;^®^'  and  the  proceedings  in  the  cause  are  the  same  as  in 
other  suits.  There  can,  however,  be  no  common  law  judgment 
against  an  infant  plaintiff,  for  costs;  the  sole  remedy  is  against 
the  guardian  or  prochein  ami,  who  is  alone  responsible. ^^^J  Chief 
Justice  Gibson  says,  the  appointment  of  a  prochein  ami  is  in 
order  to  supply  the  want  of  capacity  in  the  infant  to  afford,  in 
his  own  person,  a  party  responsible  on  the  record  for  the  costs.^"' 
But  a  guardian  who  litigated  in  good  faith,  though  unsuccess- 
fully, in  the  name  of  his  ward,  would  be  allowed  the  amount  of 
costs  which  he  was  compelled  to  pay,  on  the  settlement  of  his 
account.^** 

g6.  Service  of  process. 

We  have  elsewhere  described  the  method  of  serving  process  on 
minors  f^^  it  may  be  added,  however,  that  a  minor  defendant  over 
fourteen  years  of  age,  on  whom  there  has  been  no  personal  serv- 
ice of  process,  and  who  has  no  guardian,  is  not  bound  by  a  judg- 
ment in  partition,  and  may,  therefore,  avoid  it  when  he  attains 
his  majority.^®^  If  two  of  the  sureties  on  a  note  were  minors  at 
the  time  of  signing  it,  and  judgment  was  erroneously  entered  by 
a  justice  against  them  as  well  as  the  other  sureties,  the  judgment 
must  be  reversed  as  to  all  of  the  defendants,  it  cannot  be  affirmed 
against  those  who  are  not  minors. ^"^  And  a  judgment  taken  by 
default  against  a  minor  without  a  guardian  for  damages  in  tort, 
will  be  disregarded  in  the  orphans'  court.^*'    And  if  a  road  is  laid 

2621    See  2  Arch.  Pr.  144. 

262J  Grave  v.  Grave,  Cro.  Eliz.  33;  Turner  v.  Turner,  i  Str.  708; 
Keffell  V.  Bullock,  27  Am.  L.  Reg.  447;  Bowche  v.  Ryan,  3  Blackf.  472; 
Sproale  v.  Botts,  s  J.  J.  March.  162;  Tidd  loo-i,  i  Wils.  130.  See  Chap. 
28,  §64,  Vol.  2,  p.  1322. 

263  Turner  v.  Patridge,  3  P.  &  W.  173 ;  Heft  v.  McGill,  3  Pa.  264.  Be- 
fore the  defendant  can  be  compelled  to  plead,  there  should  be  an  adverse 
party  on  record  responsible  for  costs.  Hardy  v.  Scanlin,  i  Miles  88. 
And  see  Bigger  v.  Westby,  13  S.  &  R.  347;  Slaughter  v.  Talbot,  Pract. 
Reg.  C.  P.  102;  Englefield  v.  Round,  Cas.  Pract.  C.  P.  (Cooke)  32. 

264  See  McNickle  v.  Henry,  4  Brewst.  150;  Buist's  Estate,  8  Phila. 
190;  McElhenny's  Appeal,  46  Pa.  347. 

264  See  Chap.  7,  §26,  Vol.  I,  p.  260. 

265  Swain  v.  Fidelity  Co.,  54  Pa.  455. 

266  Hoff  V.  Hoke,  i  York  207.  But  see  Young  v.  Trunkley,  22  C.  C. 
127. 

267  Kroch's  Estate,  50  Pitts.  L.  J.  171. 
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out  on  the  lands  of  a  minor  without  notice  to  a  guardian,  or  some- 
one interested  in  him,  the  report  of  the  viewer  may  be  set  aside, 
though  damages  were  assessed  in  the  minor's  favor.^"^ 

In  an  action  of  trespass  by  a  minor  against  his  employer  to  re- 
cover damages  for  personal  injuries,  the  court  will  not  permit 
him  after  he  has  arrived  at  age,  and  more  than  three  years  after 
the  accident  has  happened,  to  amend  his  statement  by  charging 
a  defect  in  another  and  different  machine  from  that  by  which  he 
was  injured.^"® 

97.  Appearance. 

An  infant  can  appear  and  defend  by  guardian  only,  and  not  in 
person  or  by  attorney ;""  the  appearance  of  an  infant  defendant 
to  a  suit  against  him,  is  not  a  judicial  act,  and  is  fatal  on  error. 
When  assigned  for  error,  the  plea  of  in  nullo  est  erratum,  con- 
fesses the  fact  of  infancy  ;^'^  the  assignment  is  good,  by  averring 
him  to  have  been  an  infant  at  the  time  of  appearance  and  plea 
pleaded,  and  not  at  the  time  of  rendering  judgment.^'^  If  he  ap- 
pear by  attorney,  it  is  error  ;^^^  and  the  same  where  several  de- 
fendants appear  by  attorney,  and  one  of  them  is  an  infant,^^* 
even  although  they  be  sued  as  executors."^^  It  seems,  also,  that 
in  an  action  against  baron  and  feme,  the  feme,  being  under  age, 
ought  to  appear  by  guardian.^'''  Advantage  of  the  minority  of 
one  defendant  cannot  be  taken  advantage  of  by  another  defend- 
ant, by  plea  in  abatement,  the  plea  of  infancy  being  a  personal 

268  Neeld's  Road,  i  Pa.  353. 

269  Mahoney  v.  Park  Steel  Co.,  217  Pa.  20. 

270  Co.  Lit.  135b,  2  Inst.  261 ;  Mockey  v.  Grey,  2  Johns.  192 ;  Alder- 
man V.  Tirrell,  8  Johns.  418;  Arnold  v.  Sandford,  14  Johns.  417.  Where 
a  mother  who  was  codefendant  in  ejectment  with  her  minor  children,  had 
been  duly  appointed  their  guardian,  before  the  return  of  the  writ,  and  re- 
tained counsel  to  defend  the  suit,  who  marked  their  names  upon  the 
docket,  and  pleaded  "not  guilty,"  and  the  mother  attended  in  court,  dur- 
ing a  trial  on  the  merits,  this  was  held  to  be  a  good  appearance  by  guard- 
ian, not  by  attorney.  Mercer  v.  Watson,  9  L.  Bar  89 ;  i  W.  330.  Though 
an  infant  must  appear  by  guardian,  the  proceedings  may  be  conducted  by 
an  attorney.    People  v.  New  York  Common  Pleas,  11  Wend.  164. 

271  Silver  V.  Shelback,  i  Dall.  165 ;  Moore  v.  McEwen,  5  S.  &  R.  373- 

272  Arnold  v.  Sandford,  14  Johns.  417. 

273  Ibid. 

274  I  Rol.  Abr.  776,  pi.  9.  I  W.  Raym.  600. 
27s    Toller  on  Executors,  471. 

276    Baddington  v.  Freeman,  2  Lev.  38.  , 
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privilege  f''  but  the  plaintiff  may  enter  a  nolle  prosequi  as  to  the 
minor,  and  proceed  against  the  other,  in  an  action  on  a  joint 
contract;^'*  and  the  jury  may  find  for  the  infant,  and  against  the 
other  defendant.^'* 

If  a  minor  comes  of  age  while  his  action  is  pending  there  is  no 
necessity  for  petition  and  an  order  of  court  allowing  him  to  inter- 
vene; but  the  record  on  motion  may  be  amended  so  that  the 
plaintiff  may  appear  in  his  own  right  instead  of  through  his  fa- 
ther as  next  friend.^'" 

g8.  Actions  against  infants. (s) 

It  is  an  elementary  principle,  that  infants  are  liable  for  their 
torts,  but  not  for  their  contracts,  except  for  necessaries;^*^  but 
whenever  the  substantive  ground  of  action  against  an  infant  is 
contract,  though  stated  as  inducement  to  a  supposed  tort,  the 
plaintiff  cannot  recover.^*^  Infants  are  only  capable  of  binding 
themselves  for  necessaries,  or  by  doing  those  things  voluntarily 
which  the  law  could  compel  them  to  perform  ;^*^  nor  can  an  in- 
fant bind  himself  for  necessaries,  when  he  has  a  guardian  or 
parent  to  supply  his  wants  ;^**  and  he  cannot  bind  himself  for  a 
loan  of  money,  to  make  repairs  on  his  estate.^°°  But  an  infant 
is  liable  in  a  civil  action,  for  a  personal  tort,  even  though  under 

s    5  Vale  12343. 

277  Hesser  v.  Steiner,  S  W.  &  S.  476;  Biddle  v.  Moore,  3  Pa.  178; 
Van  Bramer  v.  Cooper,  2  Johns.  279 ;  Hartness  v.  Thompson,  5  Johns.  160. 
A  terre-tenant  who  has  purchased,  subject  to  a  mortgage  given  by  an  in- 
fant, cannot  set  up  the  infancy  of  the  mortgagor.  Love  v.  Dobson,  S 
W.  N.  C.  359- 

278  Hartness  v.  Thompson,  5  Johns.  160. 

279  Ibid. 

280  Mahoney  v.  Park  Steel  Co.,  217  Pa.  20. 

281  Penrose  v.  Curren,  3  R.  353;  Johnson  v.  Lines,  6  W.  &  S.  80; 
Guthrie  v.  Murphy,  4  W.  80;  Fairmount  &  Arch  St.  Pass.  R.  Co.  v.  Stut- 
ler,  54  Pa.  375;  Werner's  Appeal,  91  Pa.  272;    5  Vale  12368. 

282  Wilt  v.  Welsh,  6  W.  9;  Moore  v.  Eastman,  i  Hun.  578;  Keen  v. 
Hartman,  48  Pa.  497.  The  bond  of  an  infant  is  voidable,  at  his  election, 
though,  at  the  time  of  execution  he  fraudulently  represented  himself  as 
of  full  age.    Conroe  v.  Birdsall,  I  Johns.  Cas.  127. 

283  Commonwealth  v.  Hantz,  2  P.  &  W.  333;  Hughes  v.  Gallans,  10 
Phila.  618. 

284  Guthrie  v.  Murphy,  4  W.  80.  And  see  Johnson  v.  Lines,  6  W.  & 
S.  80 ;  Mohney  v.  Evans,  51  Pa.  80. 

28s    West  v.  Gregg,  I  Grant  53. 
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the  age  of  seven  years  f^^  so,  an  infant  is  liable  to  an  action  of 
trespass  for  the  unlawful  conversion  of  goods,  though  they  came 
lawfully  into  his  possession.^*^  And  he  may  be  sued  in  detinue, 
for  goods  delivered  upon  a  special  contract  for  a  specific  purpose, 
after  the  contract  is  avoided;  and  assumpsit  will  lie  against  an 
infant  for  moneys  embezzled.^*'  So,  also,  an  infant  is  liable  to 
an  action  for  a  trespass  and  assault  and  battery  ;^'*  infancy  is  no 
defense  to  an  action  ex  delicto,  for  an  injury  to  the  plaintiff's 
property,  occasioned  by  the  wrongful  act  of  the  defendant.^'" 
But  an  infant  is  not  liable  to  an  action  for  breach  of  promise  of 
marriage.^'^  The  declaration  in  an  action  against  an  infant  is, 
of  course,  the  same,  and  is  filed,  as  in  other  cases. ^^^ 

While  an  infant  can  only  bind  himself  for  necessaries,  if  he 
falsely  affirms  that  he  is  of  full  age,  he  may  be  liable  in  an  ac- 
tion of  deceit.''"'  But  an  infant  is  not  liable  for  a  tort  resulting 
from  the  breach  of  a  contractual  obligation,  for  example,  a  con- 
version under  contract  of  bailment.""*  A  child  between  seven  and 
eight  may  be  a  trespasser,  and  subject  to  the  rules  of  law  con- 
cerning trespassers;""^  the  mode  of  procedure  against  them  on 
a  capias  has  been  already  considered.""* 

286  McGee  v.  Willing,  31  L.  I.  37;  International  Text  Book  Co.  v. 
Flanders,  14  Dist.  676.  See  Hughes  v.  Gallans,  10  Phila.  68;  Powell  v. 
Perkins,  211  Pa.  233.  It  might  present  a  nice  question  whether,  on  a  re- 
covery against  a  child  of  tender  age,  for  a  personal  tort,  his  body  could 
be  taken  in  execution  on  a  ca.  sa. 

287  Vasse  V.  Smith,  6  Cr.  226. 

288  Penrose  v.  Curren,  3  R.  353. 

289  Bullock  v.  Babcock,  3  Wend.  391. 

290  Conklin  v.  Thompson,  29  Barb.  218.  If  an  apprentice  abscond  from 
his  master's  service,  he  is  liable  to  an  action  for  damages,  after  attaining 
full  age.    Act  11  April,  1799,  3  Sm.  L.  385.  i  Purd.  §12,  p.  339. 

291  Hunt  v.  Peake,  5  Cow.  475;  Hamilton  v.  Lomax,  26  Barb.  6x5. 

292  See  Chap.  7,  §36,  Vol.  i,  p.  271,  as  to  the  proceedings  in  a  real 
action,  where  the  defendant  is  an  infant 

293  Hughes  v.  Gallans,  10  Phila.  618. 

294  Penrose  v.  Curren,  3  R.  351;  Wilt  v.  Welsh,  6  W.  9;  Hughes  v. 
Gallans,  10  Phila.  618.  See  Parker  v.  Westinghouse  R.  Co.,  207  Pa.  438 ; 
Nagle  v.  Allegheny  R.  Co.,  88  Pa.  35. 

29s  Gillespie  v.  McGowan,  100  Pa.  149 ;  Mitchell  v.  Phila.,  Wil.  &  Bait. 
R.  Co.,  132  Pa.  226;  Biddle  v.  Hestonville,  Mantua  &  Fairmount  Pass.  R., 
112  Pa.  551;  Thompson  v.  Baltimore  &  Ohio  R.,  218  Pa.  444. 

296    Chap.  9>  §5,  Vol.  i,  p.  307. 
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gg.  Judgment. 

Judgment  for  default  of  appearance  cannot  be  taken  against 
an  infant ;  there  must  first  be  an  application  to  the  court,  for  the 
appointment  of  a  guardian  ad  litem.^°^  If  an  attor;iey  have  un- 
dertaken to  appear  for  an  infant,  he  must  appear  for  him  by 
guardian.^'^  The  court  may  appoint  some  suitable  person  as 
guardian  to  defend  his  interests  in  the  suit,  although  he  already 
have  a  guardian  ;^°'  but  it  is  a  general  rule,  that  a  guardian,  ap- 
pointed by  the  court,  should  have  no  interest  in  the  subject  in 
controversy.  If,  after  his  appointment  and  appearance,  the 
guardian  neglect  to  make  a  proper  defense,  the  judgment  is  valid 
against  the  infant,  but  he  may  have  redress  against  the  guard- 
ian.^""  In  an  action  on  a  judgment  confessed  before  a  justice,  the 
defendant  may  interpose  the  defense  of  infancy,  at  the  time 
such  judgment  was  obtained  ;^''^  so,  a  judgment  entered  on  a 
warrant  of  attorney  given  by  an  infant,  will  be  opened,  to  let  in 
the  defense  of  infancy.^"^  An  infant  defendant  is  liable  for  costs, 
though  a  guardian  have  been  appointed.'"'  The  execution  is  the 
same  as  in  other  cases ;  in  an  action  ex  delicto  the  defendant  may 
be  arrested  on  a  ca.  sa.'"* 
100.  Suit  by  guardian. 

The  guardian  is  the  proper  person  to  continue  a  suit  in  prog- 
ress at  the  time  his  ward  becomes  of  age,'"^  but  after  attaining 
majority,  a  minor  should  bring  his  suit  in  the  name  of  the  former 
minor,  and  not  in  the  name  of  the  guardian.'"®  And  by  pleading 
to  the  action  after  attaining  full  age,  he  waives  any  defect  in  the 
service  of  the  writ  during  his  minority.'"^  Nor  can  a  judgment 
be  evaded  on  the  ground  of  infancy  if  he  employed  counsel  and 
prosecuted  a  writ  of  error  after  attaining  his  majority.'"* 

297  Knapp  V.  Crosby,  i  Mass.  479. 

298  Power  V.  Jones,  i  Str.  44s ;  Stratton  v.  Burgis,  i  Str.  114. 

299  Parker  v.  Lincoln,  12  Mass.  16. 

300  I  Marsh.  (Ky.)  369,  2  Marsh.  168. 

301  Etter  V.  Curtis,  7  W.  &  S.  170. 

302  Small  V.  Murphy,  i  L,uz.  L,.  R.  332. 

303  2  Str.  1217,  citing  Dyer  104. 

304  I  Arch.  Pr.  276. 

30s    Fidelity  Ins.  Co.  v.  Norris,  14  W.  N.  C.  225. 

306  Norris  v.  Gould,  15  W.  N.  C.  187;  Bisbane  v.  Harrisburg  Bank, 
4  W.  92 ;  Phila.  &  Reading  R.  Co.  v.  Commonwealth,  2  Penny.  76. 

307  Hillegas  v.  Hillegas,  s  Pa.  97. 

308  Phillip's  Appeal,  3  Atl.  438. 
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101.  Suit  against  guardian. 

Previous  to  the  settlement  of  his  account  in  the  orphans'  court 
an  action  of  assumpsit  will  not  lie  against  a  guardian  to  compel 
a  settlement. ^°^  Nor  will  assumpsit  lie  against  a  guardian  for 
necessaries  furnished  to  his  ward  without  his  consent.^^"  Nor 
can  an  action  be  brought  in  the  common  pleas  against  a  guardian 
to  charge  the  ward's  estate  for  board  and  clothing  necessary  for 
his  maintenance,  for  the  jurisdiction  of  the  orphans'  court  is  ex- 
clusive.3"  "If  the  common  pleas,"^"  says  Chief  Justice  Sterrett, 
"may  take  cognizance  of  questions  of  allowance,  it  may  take  cog- 
nizance of  the  conduct  of  the  guardian  and  the  settlement  of  his 
accounts,  for  the  one  involves  the  other,  this  the  law  will  not 
permit."  As  the  orphans'  court  has  exclusive  jurisdiction  of 
the  estates  of  minors,  this  covers  action  for  torts  as  well  as  ac- 
tions on  contracts. ^^^  Nor  can  an  attachment  be  issued  against  a 
guardian  for  money  of  his  ward  alleged  to  be  due  him,  if  the 
claim  is  only  a  debt  and  there  has  been  no  fraud  or  misappro- 
priation.^^* A  ward  cannot,  on  coming  of  age,  sustain  an  action 
of  assumpsit  against  his  guardian  for  work  done  and  labor  per- 
formed by  him  for  the  guardian  during  minority.^^^  But  the 
ward  may  collect  the  decree  for  a  balance  due  on  account  of  the 
devastavit  from  an  agent  who  has  misappropriated  money  of  the 
estate,  or  from  the  guardian,  nor  will  execution  be  confined  to 
the  agent  alone. ^^®  An  action  may  also  be  brought  against  a 
guardian  in  a  common  pleas  for  a  misappropriation  of  the  rents 
from  a  dower  estate.^^^ 

309  Bowman  v.  Herr,  i  P.  &  W.  282. 

310  Call  V.  Ward,  4  W.  &  S.  Ii8. 

311  Johnstone  v.  Fritz,  159  Pa.  378. 

312  Ibid.  380.  In  an  action  of  replevin  brought  against  a  guardian  for 
property  awarded  by  the  orphans'  court,  the  adjudication  is  conclusive, 
even  though  the  guardian  acted  without  appointment.  Gravenstine  v. 
Feger,  17  Phila.  212. 

313  Kroch's  Estate,  12  Dist.  168. 

314  Lazarus'  Estate,  4  Kulp  24;  Bagley's  Account,  i  Ash.  373;  Scher- 
er's  Estate,  i  Lane.  L-  Rev.  229;  Hale  v.  Capp,  lo  Dist.  285. 

315  Denison  v.  Cornwell,  i  S.  &  R.  374- 

316  Calhoun's  Estate,  44  Pitts.  L.  J.  414. 

317  Wilson's  Estate,  12  Phila.  24. 
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VIII.    Sheriffs,  Constables  and  Justices. 

102.  Sheriff's  right  of  action  for  unlawful  removal  of  property. 

The  right  of  action  for  the  unlawful  removal  of  property  under 
levy  is  in  the  sheriff,  and  an  execution  creditor,  to  whose  use  an 
action  is  brought  has  no  standing  except  on  the  sheriff's  right.  If, 
therefore,  the  deputy  sheriff  who  had  charge  of  the  writ  made  the 
claimant  his  bailee  and  agreed  to  the  removal  and  use  of  the 
property  and  it  was  returned  for  sale  as  agreed,  the  sheriff  suf- 
fered no  injury  and  as  to  him,  the  claimant  did  no  actionable 
wrong.'^* 

A  sheriff  in  making  a  levy  can  maintain  trespass  against  any 
third  person  who  wrongfully  divests  him  of  the  fruit  of  the 
levy.'^*  From  the  moment  of  seizure  the  property,  though  left 
with  the  owner,  is  constructively  in  the  sheriff's  possession.'^" 
And  an  action  of  trespass  can  be  maintained  by  a  constable 
against  one  who  has  liberated  estrays  which  had  been  in  his  pos- 
session.'^^ But  a  sheriff  who  has  taken  a  forthcoming  bond  for 
goods  on  which  he  has  levied  cannot  maintain  trespass  for  their 
removal  before  the  expiration  of  the  time  as  he  has  neither  the 
possession  nor  the  immediate  right  of  possession.'^^ 

103.  How  proceeds  of  levy  should  be  applied. 

When  executions  are  given  to  a  sheriff  and  before  execution 
and  seizure  other  executions  are  given  to  a  constable,  who  makes 
a  levy  and  sale  after  notice  from  the  sheriff  of  his  writs  and  an 
actual  levy  thereon,  the  proceeds  should  first  be  applied  to  the 
sheriff's  writs.  If  the  constable  refuses  to  pay,  he  is  liable  in 
an  action  of  assumpsit.'^' 

318  GilfiUan  v.  King,  239  Pa.  395. 

319  Taylor  v.  Manderson,  i  Ash.  130. 

320  Hammon  v.  Fisher,  2  Grant  330;  Trovillo  v.  Tilford,  6  W.  468. 
See  Chap.  29,  §128,  Vol.  2,  p.  1544. 

321  Sheridan  v.  Spare,  2  Kulp  271. 

322  Lewis  V.  Carsaw,  15  Pa.  211. 

323  Simpson  v.  Snyder,  11  Montg.  1x5.  "The  payment  to  an  execution 
creditor  of  the  proceeds  of  a  sheriff's  sale  of  real  estate  is  not  a  volun- 
tary payment  by  the  debtor,  but  a  payment  in  invitum.  An  execution 
creditor  having  several  liens  upon  the  real  estate  sold,  cannot  apply  such 
proceeds  to  whatever  lien  he  pleases,  but  the  law  will  apply  them  to  such 
liens  as  are  directed  by  the  sale  in  order  of  priority."  Pennsylvania  Co., 
18  W.  N.  C.  469;  Herr  v.  Lancaster  Trust  Co.,  237  Pa.  344. 
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104.  When  sheriff's  seizure  of  property  is  a  trespass. 

If  a  party's  possession  does  not  justify  the  sheriff's  seizure,  his 
act  is  a  trespass.'^*  The  rule  that  an  action  of  trespass  may  be 
maintained  for  a  trespass  for  the  removal  of  personal  property^^^ 
applies  to  an  action  of  trespass  for  a  mere  levy;^^^  the  plaintiff 
must,  therefore,  show  that  at  the  time  of  the  levy  he  either  had 
actual  possession  or  the  right  to  take  possession.  If,  however, 
the  goods  were  sold,  trespass  may  be  supported  on  a  reversionary 
or  conditional  right  of  possession.^"  If  the  plaintiff  relies  to 
establish  his  possession  and  right  of  property  on  a  judgment  and 
execution  in  his  own  favor,  by  which  the  property  was  sold  to 
him,  the  defendant  may  show  that  the  judgment  and  execution 
were  fraudulent.^-*  In  an  action  against  a  sheriff  to  recover 
damages  for  a  wrongful  sale  of  logs,  the  plaintiff  employer  had 
bought  the  timber  on  a  tract  and  had  employed  the  plaintiff  to 
cut  the  logs.  The  plaintiff  had  no  such  exclusive  possession  of 
them  as  to  entitle  him  to  recover.^^' 

A  sheriff  cannot  be  held  in  an  action  of  trespass,  as  on  a  seizure 
and  sale  of  personal  goods,  for  levying  on  and  selling  a  lease- 
hold interest  in  land,  of  which  fixtures  and  machinery  are  essen- 
tially a  part,  for  the  reason  that  he  can  have  no  manual  caption 
thereof  and  cannot  take  it  into  his  personal  custody,  and  hence  is 
no  more  responsible  therefor  than  for  any  other  interest  in  real 
estate.''" 

105.  Sheriff's  liability  in  attachment  proceedings. 

The  sheriff,  under  the  attachment  Act  of  1869,  is  not  author- 
ized to  attach  the  goods  of  any  person  other  than  those  of  the 
defendant.  He  may  not  seize  the  goods  of  a  garnishee  named 
therein,  and  if  he  does,  he  will  be  liable  in  trespass,  whatever  may 
be  the  outcome  of  the  suit  between  the  plaintiff  and  the  defend- 

324  Pottinger  v.  Hecksher,  2  Grant  309. 

325  Glass  V.   Black,  91   Pa.  418;  Kitchen  v.  McCloskey,  150  Pa.  376; 

9  Vale  26431. 

326  Dixon  V.  White  Sewing  Machine  Co.,  128  Pa.  397-    See  Kitchen  v. 

McCloskey,  150  Pa.  376. 

327  Ibid. 

328  Townsend  v.  Kerns,  2  W.  180. 

329  Fitzgerald  v.  Elliott,  162  Pa.  118.  See  Haverly  v.  State  Line  R. 
Co.,   125   Pa.   116. 

330  Kyle  V.  Giebner,  114  Pa.  381, 
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ant.''^  The  bond  required  to  be  filed  by  the  act  prior  to  issuing 
the  attachment  enures  only  to  the  defendant  and  not  to  the  gar- 
nishee. Hence  the  sheriff  is  not  justified  thereby  in  seizing  the 
garnishee's  goods.''''  If  in  such  a  case  the  plaintiff  directs  their 
seizure  the  proper  course  for  the  sheriff  is  to  demand  a  bond  of 
indemnity,  or  to  have  an  order  issued  for  the  interpleader.^'' 

An  attachment  under  the  Act  of  1869  was  issued  against  two 
persons.  A  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  was  made  absolute  for  a  part  of  the  claim  against  one 
of  the  persons  and  discharged  against  the  other.  An  execution 
was  issued  on  the  judgment  against  the  first  person,  and  a  levy 
was  made  on  the  goods  attached.  The  second  person  notified  the 
sheriff,  that  the  goods  were  his,  nevertheless  the  sheriff  on  receiv- 
ing indemnity,  sold  them.  Afterward  the  attachment  proceedings 
were  discontinued  and  the  second  person  brought  an  action  of 
trespass  against  the  sheriff  for  the  wrongful  sale  of  his  goods 
and  recovered.  He  was  not  confined,  as  was  contended,  to  an 
action  on  the  bond  entered  in  the  attachment  proceedings.  The 
sale  of  the  goods  was  not  in  violation  of  the  bond,  but  of  the 
owner's  rights  irrespective  of  the  bond.  "An  action  on  the  bond 
could  be  maintained  only  for  a  breach  of  its  condition,  and  any 
recovery  would  be  limited  to  the  loss  resulting  from  the  seizure 
of  the  goods.""* 

106.  His  liability  for  wrongful  entry  of  house,  etc. 

If  a  deputy  sheriff  enters  the  house  of  an  administrator  to 
look  for  the  intestate's  goods  and  afterward  proceeds  to  levy  on 
the  goods  of  the  administrator  from  whom  nothing  is  due,  he  is 
a  trespasser  ab  initio."^  An  officer  who  levies  under  a  lawful 
execution  but  refuses  to  permit  the  defendant  to  select  and  have 
appraised  to  him  the  amount  of  property  exempt  by  law,  becomes 
a  trespasser  ab  initio."®  Likewise  a  sheriff  who  makes  a  lawful 
levy  under  a  fi.  fa.  and  sells  the  goods  after  only  five  days'  notice 


331  Rothertnel  v.  Marr,  98  Pa.  285.    See  Chap.  11,  §10,  Vol.  i,  p.  381. 

332  Ibid. 

333  Ibid. 

334  Bernwald  v.  Ray,  i6s  Pa.  192. 

335  Hazard  v.  Isreal,  i  Binn.  240. 

336  Wilson  V.  Ellis,  28  Pa.  238;  Freeman  v.  Smith,  30  Pa.  264;  Van 
Dresor  v.  King,  34  Pa.  201. 
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is  so  liable.''^  So  also  trespass  de  bonis  asportatis  will  lie  to  re- 
cover damages  for  an  unlawful  seizure  and  sale  of  the  plaintiff's 
personal  property  by  a  sheriff,  for  example,  when  the  goods  be- 
long to  the  separate  estate  of  the  plaintiff  who  was  the  wife  of 
the  judgment  debtor.^^* 

107.  His  liability  for  unlawful  sale  of  grain. 

A  sheriff  is  not  justified  in  selling  under  a  levari  facias  grain 
growing  on  mortgaged  premises.  If  he  does,  the  party  to  whom 
the  grain  belongs  may  maintain  an  action  of  trespass  quare 
clausum  fregit  against  the  sheriff,  though  not  in  actual  posses- 
sion of  the  land.^^^  But  trespass  will  not  lie  against  a  sheriff  who 
sells  the  "right,  title  and  interest"  of  the  defendant  in  a  lease- 
hold without  an  actual  seizure  and  without  a  severance  of  the 
fixtures.^*" 

108.  His  liability  for  unlawful  sale  of  land  for  taxes. 

By  statute^*^  the  law  has  established  the  order  of  liability  for 
taxes  to  be,  first,  the  personal  property  on  the  premises ;  secondly, 
demand  on  the  owner  individually,  and  lastly,  the  land  itself.  It 
is  only  on  the  failure  to  collect  by  either  of  the  first  two  methods 
that  resort  can  be  had  to  the  third  method,  and  the  land  be  legally 
sold  or  returned  for  sale.  If  the  collector  proceeds  directly 
against  the  land  except  under  the  prescribed  conditions  he  is  a 
trespasser.  And  in  an  action  against  him  for  a  false  return  if  he 
returns  "that  by  a  proper  effort  he  could  not  find  sufficient  per- 
sonal property,  by  a  legal  sale  of  which  such  taxes  or  any  por- 
tion thereof  could  have  been  collected,"  and  the  plaintiff  adduces 
proof  of  such  property  on  the  premises,  a  prima  facie  case  is 
made  for  submission  to  the  jury.'^' 

109.  His  liability  for  taking  insufficient  bail. 

The  sheriff  is  not  liable  to  an  action  for  taking  insufficient  bail 

337  Carrier  v.  Esbaugh,  70  Pa.  239. 

338  Skinner  v.  Kroh,  4  Penny.  204. 

339  Myers  v.  White,  i  R.  353- 

340  Kile  V.  Giebner,  114  Pa.  381. 

341  Acts  April  29,  1844,  §41,  P.  L.  501,  4  Purd.  §357,  P-  3697;  May  13, 
1879,  §2,  P.  L.  55,  4  Purd.  §369,  p.  4703;  June  3,  1885,  P.  L.  71,  4  Purd. 
§371,  p.  4704;  April  IS,  1834,  §46,  P.  L.  S18,  4  Purd.  §310,  p.  4679. 

342  Kean  v.  Kinnear,  171  Pa.  639. 

343  Ibid. 
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until  the  plaintiff  has  proceeded  against  the  body  of  the  defend- 
ant and  the  goods  of  the  bail.'** 

no.  Damages  against  sheriff  for  wrongful  sale  of  property. 

In  an  action  against  a  sheriff  for  an  alleged  wrongful  sale  of 
the  plaintiffs'  property  which  he  bought  in  at  the  sale,  the  meas- 
ure of  damages  is  not  its  full  value,  but  the  expense  and  loss  of 
getting  it  back  including  the  loss,  if  any,  by  its  seizure  and  deten- 
tion, and  the  price  paid  to  the  sheriff.  If  the  property  is  bought 
by  the  plaintiffs'  agent,  they  cannot  waive  their  rights  and  ratify 
the  agent's  act  for  his  own  benefit  to  the  prejudice  of  the  defend- 
ant's rights,  by  claiming  the  full  value  of  the  property.^*^  And  if 
a  constable,  without  manual  seizure,  wrongfully  sells  the  goods  of 
a  wife  as  the  property  of  her  husband  and  the  purchaser  leaves 
the  goods  on  the  premises  by  no  agreement  with  either  of  them, 
she  is  entitled  to  recover  the  value  of  the  goods  at  the  time  of  the 
sale.^*^ 

III.  Liability  of  sheriff  on  false  return. 

A  liaving  a  judgment  against  B,  issued  a  fi.  fa.  thereon  by  vir- 
tue of  which  the  sheriff  levied  on  B's  property,  made  the  amount 
of  the  judgment  and  returned  that  he  had  paid  the  proceeds  into 
court,  a  note  of  which  was  duly  entered  on  the  docket  by  D,  the 
prothonotary,  who  in  obedience  to  the  court's  order,  paid  the 
amount  to  A.  Afterward  the  discovery  was  made  that  C  had 
not  paid  the  money  into  court.  A  then  assigned  his  interest  in  the 
judgment  to  D,  who,  in  the  name  of  the  commonwealth,  sued  C 
and  his  sureties  on  their  official  bond  at  the  suggestion  of  A,  to 
the  use  of  D.  The  breach  assigned  was  the  false  return.  As  A 
had  received  the  money  in  good  faith  he  was  not  bound  to  return 
it  and,  therefore,  he  had  no  cause  of  action  against  C.  But  as 
D  desired  his  right  of  action  through  A's  assignment  to  him,  who, 
however,  had  nothing  to  assign,  D  took  nothing  and  therefore 
could  not  maintain  his  action.'*^ 

344  Commonwealth  v.  Watmough,  i  Clark  412.  The  sheriff  is  liable  to 
the  county  for  jury  fees  not  collected  by  him  where  the  parties  in  whose 
favor  verdicts  were  rendered,  were  at  the  time  solvent.  Stewart  v. 
County,  I  C.  C.  70;  Rhoads  v.  County,  i  Kulp  431. 

345  Hyde  v.  Kiehl,  183  Pa.  414. 

346  Mansfield  v.  Bell,  24  Super.  Ct.  447. 

347  King  V.  Commonwealth,  103  Pa.  487. 
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112.  Liability  of  execution  creditor  to  sheriff. 

There  is  no  implied  promise  of  indemnity  on  the  part  of  an 
execution  creditor  to  the  sheriff  where  he  has  made  a  levy  on 
the  goods  of  a  stranger  through  accident  or  mistake,  but  not 
under  the  plaintiff's  direction.^" 

113.  Liability  of  purchaser  at  sheriff's  sale. 

A  person  by  purchasing  at  a  sheriff's  sale,  though  with  knowl- 
edge of  the  defendant's  want  of  title,  does  not  become  liable  in 
trespass.'^'  In  general,  persons  who  act  innocently  at  an  unlaw- 
ful taking  by  a  sheriff  are  not  liable  as  trespassers.^^"  To  subject 
a  sheriff  to  an  act  of  trespass,  the  taking  must  be  unlawful.^" 

114.  Actions  against  constables.    Act  of  1772. 

The  Act  of  1772  also  provides,  that  where  an  action  is  intended 
to  be  brought  against  a  constable  or  other  officer,  or  any  person  or 
persons  acting  by  his  or  their  order,  and  in  his  aid,  for  anything 
done  in  obedience  to  any  warrant  under  the  hand  and  seal  of  any 
justice  of  the  peace,  a  demand  in  writing  of  the  perusal  and  copy 
of  such  warrant,  duly  certified  under  his  hand,  signed  by  the 
party  demanding  the  same,  must  be  made  and  left  at  the  usual 
place  of  abode  of  such  constable  or  officer,  by  the  plaintiff,  or 
his  attorney  or  agent ;  and  before  any  such  action  can  be  brought, 
a  compliance  with  said  demand  must  have  been  neglected  or  re- 
fused for  the  space  of  six  days  after  such  demand.  If  such 
perusal  and  copy,  certified  as  aforesaid,  be  granted,  then,  if  the 
plaintiff  sue  the  constable,  etc.,  without  making  such  justice  or 
justices  who  signed  or  sealed  said  warrant,  defendant  or  defend- 
ants, upon  proof  of  the  warrant,  at  the  trial,  the  jury  shall  give 
a  verdict  for  the  defendant,  notwithstanding  any  defects  of  jur- 
isdiction in  the  justice  or  justices  who  made  the  warrant.  And 
if  the  action  be  brought  jointly  against  the  justice  and  such  con- 
stable, etc.,  then,  on  proof  of  such  warrant,  the  jury  shall  find 
for  such  constable,  etc.,  notwithstanding  such  defect  of  jurisdic- 
tion. But  if  they  find  against  such  justice  or  justices,  then  the 
plaintiff  shall  recover  his  costs  against  him  or  them,  to  be  so 

348  Nyman  v.  Sullivan,  3  Kulp  345. 

349  Moran  v.  Hart,  2  Kulp  36. 

350  Lippincott  v.  Barker,  2  Binn.  174. 

351  Ibid. 
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taxed  by  the  proper  officer  as  to  include  such  costs  as  the  plain- 
tiff is  liable  to  pay  such  other  defendant.^'"' 

Trespass  will  lie  by  a  trustee  in  bankruptcy  against  a  constable 
and  creditors  of  the  bankrupt  at  whose  insistence  his  property 
was  sold  under  attachment  proceedings  after  the  debtor  had  been 
declared  a  bankrupt.^^'  Trespass  will  also  lie  for  the  seizure  by 
a  constable  of  a  wife's  horse,  purchased  by  her  husband  for  her 
and  used  in  her  business.^^*  On  the  other  hand  an  action  does 
not  lie  against  a  constable  for  altering  the  return  day  in  a  sum- 
mons before  serving  it  on  the  defendant.^^^  Nor  can  an  action  be 
maintained  against  a  constable  for  an  escape,  by  a  person  who  has 
no  control  over  or  legal  interest  in  the  warrant.^^"  Likewise  an 
assignee  of  a  term  of  years  holding  over  who  has  been  dispos- 
sessed by  proceedings  of  the  landlord  against  the  original  lessee 
cannot  maintain  an  action  for  false  return  against  a  constable 
who  returned  the  summons  in  the  proceedings  to  recover  posses- 
sion.^^' 

115.  Execution  of  void  warrant  for  want  of  jurisdiction. 

Where  a  constable  has  pursued  his  warrant,  he  can  be  affected 
with  want  of  jurisdiction  in  the  magistrate  only  where  he  is  sued 
alone,  having,  after  a  proper  demand,  refused  to  furnish  a  copy 
of  the  warrant  for  six  days;  but  where  he  is  sued  jointly  with 
the  magistrate,  whether  after  demand  and  refusal  or  not,  and  has 
pursued  his  warrant,  he  is  entitled  to  an  acquittal. '^^  If  an  exe- 
cution, issued  by  a  magistrate  having  a  right  to  issue  it,  be  served 
by  a  constable  whose  authority  does  not  extend  to  the  district 
in  which  the  defendant  resides,  no  suit  can  be  maintained  against 
the  constable  for  an  alleged  trespass  in  executing  the  writ,  unless 
a  copy  of  it  be  previously  demanded  agreeable  to  the  act;^°®  in 
such  case,  the  justice  is  to  judge  who  is  the  constable  most  con- 
venient to  the  defendant.  Even  though  the  execution  were  void 
for  want  of  jurisdiction  in  the  justice,  the  constable  is  entitled  to 

352  Act  of  1772,  §6,  I  Sm.  L.  365.  i  Purd.  §58,  p.  731. 

353  Wallace  v.  Camp,  200  Pa.  220. 

354  Tibbins  v.  Jones,  3  Cent.  542. 

355  Commonwealth  v.  Warfel,  157  Pa.  444. 

356  Booz  V.  Engarman,  18  Pa.  263. 

357  Butler  V.  Bennett,  i  Dist.  186. 

358  Jones  V.  Hughes,  5  S.  &  R.  302-3. 
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the  protection  of  the  act.'°»  So,  it  has  been  held,  that  in  a  suit 
against  a  constable,  who  had  arrested  a  man  on  civil  process,  for 
assaulting  and  beating  him,  the  plaintiff  must  show  that  he  de- 
manded a  copy  of  the  warrant.'*^  But  in  trespass  against  a 
constable,  for  levying  on  the  goods  of  a  stranger  to  his  writ,  it 
is  not  necessary  to  call  on  him  for  a  copy  of  his  warrant;  the 
statute  was  intended  for  his  protection  only  where  the  justice 
would  have  been  liable,  and  where  he  has  acted  strictly  pursuant 
to  his  writ;^°^  therefore,  it  does  not  apply  to  an  action  against  a 
constable,  for  taking  illegal  fees,  under  color  of  an  execution.^"' 
But  to  entitle  the  constable  to  the  protection  of  the  statute,  he 
must  prove  his  warrant  f*  it  seems,  however,  that  he  may  do  so, 
under  the  general  issue.^^^  The  Act  of  1772  also  provides,  that 
no  action  shall  be  brought  against  any  constable  or  other  officer, 
or  any  person  acting  by  his  order,  and  in  his  aid,  for  anything 
done  in  obedience  to  a  warrant  under  the  hand  and  seal  of  a 
justice  of  the  peace,  unless  commenced  within  six  months  after 
the  act  committed. ^®°  This  limitation  does  not  apply  to  an  act 
not  done  in  obedience  to  the  warrant,  but  in  open  contempt  of  it ; 
such  as  an  action  for  an  escape ;  the  design  of  the  act  was  to  de- 
fend the  officer  against  the  consequences  of  involuntary  tres- 
passes, not  against  the  consequences  of  wilful  misconduct  ;^^^  the 
limitation  may  be  taken  advantage  of,  under  the  general  issue.^^^ 

A  constable  may  justify  under  an  execution  directed  to  , 

constable,  if  he  were  the  proper  constable  of  the  district.^*"  And 
he  may  justify  under  his  execution,  in  an  action  of  trespass 
against  a  justice  and  himself,  without  showing  the  judgment  if 

360  Keeler  v.  Neal,  2  W.  426. 

361  Osborn  v.  Burket,  I  Bro.  343. 

362  MoUison  V.  Bowman,  3  Clark  181 ;  Paxon  v.  Williams,  3  B.  &  Aid. 
330.  In  Mollison  v.  Bowman,  Judge  Lewis  dissents  from  the  opinion  of 
Judge  Rush,  in  Osborn  v.  Burket,  i  Bro.  343.  And  in  Lantz  v.  Lutz,  8 
Pa.  406,  Gibson,  C.  J.,  says  that  the  design  of  the  act  is  to  defend  the  of- 
ficer against  the  consequences  of  involuntary  trespasses,  not  against  the 
consequences  of  wilful  misconduct. 

363  Keller  v.  Hammer,  Bright.  Costs  159. 
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there  be  a  several  justification.^'"  More  generally,  in  an  action 
against  a  constable,  he  is  justified  if  he  can  show  an  execution 
issued  by  a  competent  authority;  he  need  not  show  the  judg- 
ment,^'^  if  the  writ  is  regular  in  form  and  contains  nothing  on 
its  face  to  indicate  want  of  jurisdiction  on  the  part  of  the  justice 
who  issued  it.°'^  Though  the  writ  be  irregular,  he  is  still  pro- 
tected if  it  be  not  void.^'^  When,  therefore,  an  execution  has 
been  issued  on  a  judgment  obtained  before  a  justice  whose  record 
does  not  disclose  the  fact  that  the  defendant  is  a  married  woman, 
and  the  owner  of  the  property  seized,  and  sold  it  to  one  of  the 
plaintiffs,  the  constable  and  purchaser  are  protected  by  the  judg- 
ment and  execution.^'*  Nor  will  a  misrecital  in  the  body  of  an 
execution  render  it  void  f^  nor  will  a  constable  be  a  trespasser  in 
executing  it ;  he  will  be  justified  under  the  provisions  of  the  Act 
of  I772.^'« 

On  the  other  hand,  if  a  constable  persists  in  selling  the  de- 
fendant's property  on  an  execution  issued  on  an  appealed  judg- 
ment, and  the  execution  is  revoked  by  the  justice,  he  is  a  tres- 
passer.^'^  Likewise  a  sheriff  who  seizes  goods  in  A's  possession 
under  an  execution  against  B  cannot  justify  the  trespass  by  an 
authority  from  the  rightful  owner;  and  the  plaintiff  is  entitled 
to  nominal  damages  for  the  trespass  to  his  possession.^'^ 

116.  His  authority  must  be  strictly  followed. 

In  an  action  against  a  constable  for  neglect  of  duty  in  serving 
process  the  proceeding  must  strictly  follow  the  Acts  of  1810'" 
and  1824,'*°  and  if  the  record  does  not  disclose  a  proceeding  and 
judgment  as  prescribed  by  the  former  act,  a  writ  of  capias  ad 
satisfaciendum  cannot  be  sustained.^'^  A  constable,  therefore, 
is  protected  in  paying  over  the  proceeds  of  an  execution  to  the 
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plaintiif  in  the  writ  who  had  no  notice  of  a  fraud  in  obtaining  the 
judgment.'' 2 

More  generally,  in  actions  against  constables  acting  within  the 
scope  of  apparently  regular  warrants  they  are  protected,  although 
the  officers  issuing  them  did  not  possess  the  authority.'*'  Thus 
an  action  against  a  constable  to  recover  damages  for  attaching 
goods  of  the  plaintiflf  under  an  attachment  against  her  son-in- 
law,  the  constable  was  bound  to  obey  the  exigency  of  his  writ  and 
was  not  bound  to  inquire  into  the  regularity  of  the  proceedings 
on  which  it  was  based. '**  Lastly,  on  a  judgment  by  a  justice 
against  a  constable  for  neglect  of  duty,  a  transcript  may  be  filed 
in  the  common  pleas  and  fi.  fa.  issued  thereon  without  a  pre- 
vious execution  from  the  justice.'*^  Bail  is  demandable  in  an 
action  de  bonis  asportatis,  but  when  the  act  is  done  by  a  con- 
stable in  the  line  of  his  office  and  the  damages  are  covered  by  his 
official  bond,  he  will  not  be  required  to  furnish  additional  bail.'*'* 

117.  Action  against  him  for  illegal  arrest. 

In  an  action  against  a  constable  for  illegal  arrest  if  he  acted 
on  a  warrant  in  due  form  under  the  hand  and  seal  of  the  magis- 
trate there  can  be  no  recovery  against  him.  In  no  event  can  there 
be  a  recovery  against  him  without  notice  to  exhibit  his  warrant."' 

118.  When  copy  of  warrant  need  not  be  produced. 

In  trespass  against  a  constable  for  levying  on  the  goods  of  a 
stranger  to  his  writ,  a  copy  of  his  warrant  need  not  be  produced" 
under  the  Act  of  1772;  this  is  intended  for  his  protection  only 
where  the  justice  would  have  been  liable  and  where  he  has  acted 
strictly  pursuant  to  his  writ.'**  Again,  the  limitation  for  bring- 
ing the  action  does  not  begin  to  run  until  the  real  owner  has 
knowledge  of  the  sale."^  Nor  does  the  act  apply  to  an  action  for 
an  act  done  or  committed  by  the  constable  in  open  contempt  of 
his  warrant.'^" 
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xig.  Action  against  him  for  not  making  return. 

In  an  action  against  a  constable  for  not  returning  an  execu- 
tion, he  may  defend  that  the  execution  was  paid  before  the  ex- 
ecution was  issued.^'^  But  in  a  scire  facias  for  not  returning  an 
execution  in  due  time,  it  is  not  competent  for  him  to  prove  that 
the  defendant  had  no  property .^°^ 

120.  Action  for  wrongful  levy  and  sale. 

In  an  action  against  him  to  recover  damages  for  a  wrongful 
levy  and  sale  of  goods,  he  cannot  defend  that  they  were  bought 
by  the  plaintiff's  bailee,  who  had  possession  at  the  time  of  the 
sale.^^'  If  the  plaintiff  claims  to  have  purchased  the  property 
on  which  the  sheriff  levied  at  a  previous  sheriff's  sale,  neither  the 
plaintiff  nor  the  sheriff  are  competent  witnesses  to  show  by  parol 
that  the  property  was  sold  at  the  sheriff's  sale  if  neither  the  levy 
nor  the  return  of  sale  included  the  property  in  question.^**  Nor 
is  evidence  admissable  for  a  constable  in  a  suit  against  him  for  a 
wrongful  levy  that  a  year  afterward  the  defendant  in  the  execu- 
tion claimed  compensation  as  owner  in  a  fire  policy.'°^ 

121.  Suit  may  be  against  constable  alone,  or  include  surety. 

A  person  aggrieved  by  the  official  misconduct  of  a  constable 
may  either  bring  suit  against  the  constable  and  surety  in  the  com- 
mon pleas  on  his  official  bond,  or  he  may  proceed  against  the 
constable  alone;  in  the  first  instance  before  a  justice  and  after- 
ward against  the  surety,^^"  in  accordance  with  the  Act  of  1810.^°^ 

122.  Action  by  wife  against  constable  for  selling  her  property  to  sat- 

isfy her  husband's  creditors. 

In  trespass  by  a  wife  against  a  constable  who  had  sold  prop- 
erty in  her  husband's  possession  on  an  execution  against  him  by 
his  creditors  which  she  claimed  to  be  hers,  she  was  required  to 
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prove  that  she  paid  for  the  property  out  of  her  separate  estate."^' 
"This  she  did  not  do,  and  because  she  did  not,  she  had  no  right 
to  recover  against  her  husband's  creditor,  or  against  the  officer 
who  executed  the  process  on  which  the  sale  took  place."^^'  As 
the  defendant  in  the  original  suit  was  a  nonresident  which  the 
plaintiff  failed  to  aver  in  his  affidavit  in  accordance  with  the 
statute  of  1874,*°"  the  omission  would  have  been  fatal  to  the  pro- 
ceeding on  a  motion  to  quash,  but  as  none  was  made,  and  the  de- 
fendant appeared  and  the  controversy  was  heard  on  its  merits 
and  judgment  was  rendered  for  the  plaintiff  in  the  attachment, 
on  which  execution  was  issued  and  the  property  sold;  the  de- 
fendant was  thereby  lawfully  divested  of  his  title  to  the  prop- 
erty."^ 

123.  Consequence  of  constable's  death  before  trial. 

If  the  constable  die  before  trial  the  plaintiff  would  enter  a 
nolle  pros  as  to  him  and  proceed  against  the  other  defendant.*"'' 

124.  Actions  against  justices.    Act  of  1872. 

Our  Act  of  1772,  for  the  protection  of  justices  of  the  peace  in 
the  discharge  of  the  duties  of  their  office,  which  is  strictly  anal- 
ogous to  the  statute  of  24  Geo.  II.,  c.  44,  after  reciting  that  jus- 
tices may  be  discouraged  in  the  execution  of  their  office,  by  vexa- 
tious actions  brought  against  them,  for  or  by  reason  of  small 
and  involuntary  errors  in  their  proceedings ;  and  that  it  is  neces- 
sary they  should  (as  far  as  is  consistent  with  justice  and  the 
safety  and  liberty  of  the  subject)  be  rendered  safe  in  the  execu- 
tion of  their  said  office  and  trust;  and  that  it  is  also  necessary 
that  the  subject  should  be  protected  from  all  wilful  and  oppres- 
sive abuse  of  the  laws  committed  to  the  care  and  execution  of 
such  justices,  provides,  that  no  writ  shall  be  sued  out  against  a 
justice  of  the  peace,  at  the  suit  of  a  subject,  for  anything  done 
by  him  in  the  execution  of  his  office,  until  notice  in  writing  of 
such  intended  writ  or  process  shall  have  been  delivered  to  him, 

398  Bollinger  v.  Gallagher,  114  Pa.  205;  Gamber  v.  Gamber,  18  Pa. 
262;  Bradford's  Appeal,  29  Pa.  513;  Seeds  v.  Kahler,  76  Pa.  262;  Blum 
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or  left  at  the  usual  place  of  his  abode,  by  the  party,  his  attorney 
or  agent,  who  intends  to  sue,  or  cause  the  same  to  be  sued  out,  at 
least  thirty  days  before  the  suing  out  of  the  same.  In  which 
notice  shall  be  clearly  and  explicitly  contained  the  cause  of  ac- 
tion which  the  said  party  hath,  or  claimeth  to  have,  against  such 
justice  of  the  peace;  and  on  the  back  of  which  notice  shall  be 
indorsed  the  name  of  such  attorney  or  agent,  together  with  the 
place  of  his  abode;  who  shall  be  entitled  to  the  fee  of  twenty 
shillings  ($2.33)  for  the  preparing  and  serving  such  notice,  and 
no  more.*"' 

Many  of  the  proper  acts  of  a  justice  of  the  peace  are  minis- 
terial. In  performing  these  if  he  wrongfully  injure  an  individual 
he  would  be  liable  the  same  as  if  he  were  not  clothed  with  judi-. 
cial  functions.*"*  "If  a  justice  of  the  peace,"  says  Justice  Trun- 
key,  "without  reasonable  cause  maliciously  orders  the  arrest  of  a 
person  for  breach  of  the  peace,  or  felony,  he  may  be  compelled  to 
answer  the  injured  party  in  compensatory  damages  and,  also,  ex- 
emplary proportionate  to  the  wantonness  and  oppressiveness  of 
his  conduct."*"^  A  justice,  therefore,  who  illegally  causes  an 
arrest  or  refuses  to  accept  bail  for  a  bailable  offense,*"®  or  the 
entry  of  bail  for  an  appeal,*"^  may  be  liable  in  damages,  but  the 
preliminary  notice  must  be  given  to  him  required  by  statute.*"' 
Nor  is  he  less  liable  in  an  action  of  trespass  for  committing  a 
party  for  contempt  when  not  exercising  his  judicial  functions.*"' 

125.  Construction  of  statute. 

On  the  other  hand  our  courts,  actuated  by  a  desire  to  protect 
magistrates  in  the  execution  of  their  offices,  so  far  as  they  can  do 
so  with  propriety,  have  laid  it  down  as  a  general  rule,  that  wher- 
ever the  officer  has  acted  honestly,  although  mistakenly,  where 
he  supposed  he  was  in  the  execution  of  his  duty,  although  he  had 
no  authority  to  act,  he  is  entitled  to  notice  ;*^°  and  they  have  made 
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this  distinction,  that  where  the  act  done  is  entirely  foreign  to  his 
jurisdiction,  notice  is  not  necessary;  but  where  he  has  a  general 
jurisdiction  over  the  subject  matter,  and  intended  to  act  as  a 
magistrate,  but  mistakes  the  law,  there  he  is  entitled  to  notice. 
Therefore,  where  a  justice  committed  a  person  for  travelling  on 
Sunday,  though  the  commitment  was  unauthorized  by  law,  he  was 
held  entitled  to  notice.*"  The  fact  of  his  having  jurisdiction  is 
not  the  criterion;  for  if  one  magistrate  were  to  act  in  a  case  in 
which  jurisdiction  is  expressly  committed  to  two,  he  would  still 
be  entitled  to  notice."^-  And  where  the  suit  against  the  magis- 
trate was  instituted  before  another  justice,  it  was  held,  that  no- 
tice was  necessary,  by  the  equity  of  the  act,  although  the  letter 
of  its  provisions  was  applicable  only  to  causes  in  court.*^'  He  is 
entitled  to  notice  of  an  intended  action  to  recover  the  penalty  for 
marrying  a  minor,  without  the  consent  of  his  parent  or  guard- 
ian ;"*  and  of  a  suit  for  the  penalty  for  taking  illegal  fees.*^^  But 
if  the  justice  act  merely  under  color  of  his  office,  and  not  by  vir- 
tue of  it,  he  is  not  entitled  to  notice,  under  the  statute ;  as,  if  he 
issue  a  warrant  of  arrest,  on  a  criminal  accusation,  without  prob- 
able cause,  supported  by  oath  or  affirmation — the  power  to  do 
which  is  expressly  excepted  from  all  the  powers  of  government, 
by  the  bill  of  rights.*^"  Nor  where  the  act  is  not  an  official  one ; 
as,  of  an  intended  action  upon  his  official  bond,  for  not  paying 
over  moneys  collected  by  him.*^^  But  he  is  entitled  to  notice  of 
an  action  by  the  administrators  of  a  constable,  to  recover  back 

411  Ibid.  Booth  v.  Clive,  10  C.  B.  827.  Where  an  action  was  brought 
against  an  alderman,  for  issuing  an  execution  upon  a  transcript  of  an- 
other alderman  of  the  same  city,  who  was  then  in  commission,  and  acting 
in  his  office,  it  was  held,  that  he  was  entitled  to  notice,  though  his  act 
was  void,  and  wholly  without  authority — ^it  being  done,  nevertheless,  by 
virtue  of  his  office.     Hubert  v.  Mitchell,  Dist.  Court,  Phila.,   19  March, 

1849.  MS. 

412  Jones  V.  Hughes,  5  S.  &  R.  301.    And  see  Weller  v.  Toke,  9  East. 

364- 

413  Prior  v.  Craig,  5  S.  &  R.  44.  And  the  justice's  record  must  show 
that  such  notice  was  given.    Ashton  v.  Isard,  2  Phila.  39. 

414  Mitchell  v.  Cowgill,  4  Binn.  20;  Cook  v.  Beatty,  l  Sm.  L.  366; 
Slocum  v.  Perkins,  3  S.  &  R.  295. 

415  Prior  v.  Craig,  5  S.  &  R.  44!  Jones  v.  Hughes,  5  S.  &  R.  299; 
McConahy  v.  Courtney,  7  W.  491 ;  Bartolett  v.  Ackey,  38  Pa.  273 ;  Collins 
V.  Hunter,  l  Ash.  60. 

416  Johnson  v.  Tompkins,  Bald.  602. 

417  Commonwealth  v.  Frailey,  69  Pa.  260. 
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moneys  alleged  to  have  been  received  by  him  in  his  official  ca- 
pacity, by  fraud  or  mistake.*^* 

126.  Notice  of  action. 

The  act  further  provides,  that  no  plaintiff  shall  recover  any 
verdict  against  such  justice,  in  any  case  where  the  action  shall 
be  grounded  on  any  act  of  the  defendant,  as  justice  of  the  peace, 
unless  it  be  proved,  upon  the  trial  of  the  action,  that  such  notice 
was  given;  but,  in  default  thereof,  the  justice  shall  recover  a 
verdict,  with  costs.*^"  And  no  evidence  shall  be  permitted  to  be 
given  by  the  plaintiff,  on  the  trial  of  any  such  action,  of  any 
cause  of  action,  except  such  as  is  contained  in  the  notice  thus 
directed  to  be  given.*^"  And  no  action  shall  be  brought  against 
any  justice  of  the  peace,  for  anything  done  in  the  execution  of 
his  office,  unless  commenced  within  six  months  after  the  act 
committed  j^"^  this  limitation  may  be  taken  advantage  of  under 
the  general  issue,  though  not  specially  pleaded.*^^ 

The  English  statutes  for  the  protection  of  officers  of  justice, 
being  remedial,  have  always  been  liberally  construed  in  their 
favor ;  and  our  act,  which  is  entirely  analogous,  has,  so  far  as  we 
have  gone,  with  the  exception  of  a  trifling  relaxation  as  to  the 
form  of  the  notice,  received  the  same  construction.*^'  The  design 
of  this  act,  as  evinced  by  its  preamble,  was,  at  once  to  shield  the 
citizen  from  the  wilful  and  oppressive  abuse  of  the  laws  com- 
mitted to  the  care  of  magistrates,  and  to  uphold  the  latter  in 
the  honest  discharge  of  their  functions,  against  those  vexatious 
suits  frequently  instituted  against  them  for  venial  and  involuntary 
errors.  Although  the  policy  of  the  law  may  have  been  to  secure, 
in  some  measure,  the  officer  bound  to  act,  and  therefore  in  dan- 
ger of  doing  wrong,  from  the  legal  consequences  of  unintentional 
error;  yet,  as  it  is,  in  many  instances,  impossible  to  distinguish 
errors  of  the  head  from  those  of  the  heart,  its  provisions  must, 

418  Wise  V.  Wills,  2  R.  208. 

419  Ibid.,  §3,  2  Purd.  §164,  p.  2164. 

420  Ibid.,  §5,  2  Purd.  §166,  p.  2164. 

421  Ibid.,  §7,  2  Purd.  §167,  p.  2164. 

422  Prather  v.  Connelly,  9  S.  &  R.  14.  The  limitation  runs  from  the 
time  of  the  act  committed,  or  the  plaintiff's  knowledge  of  the  proceed- 
ings. Killion  V.  Davis,  I  Phila.  215. 

423  Jones  V.  Hughes,  5  S.  &  R.  301- 


Actions  By  and  Against  Particular  Pbrsons.     2943 

of  necessity,  be  extended  to  every  case  of  official  misconduct, 
made  the  subject  of  an  action.*" 

127.  Form  of  notice. 

Conformable  to  the  design  of  the  legislature,  our  courts  have 
uniformly  endeavored  to  extend,  rather  than  diminish,  this  safe- 
guard of  magistrates,  by  a  liberal  construction  of  the  act,  and  by 
exacting  even  a  fastidious  observance  of  the  niceties  directed  in 
the  preparatory  notice  of  action.  Thus,  it  has  been  held,  that  a 
notice  subscribed,  "I.  L.,  attorney  for  T.  K.,  No.  79  So.  Fifth 
Street,"  was  not  a  sufficient  notice  of  the  attorney's  place  of 
abode  ;*^^  and  it  was  doubted,  whether  it  were  not  essential  to 
the  efficacy  of  the  notice,  that  the  name  of  the  attorney,  together 
with  his  place  of  abode,  should  be  written  on  the  back  of  the  no- 
tice ;*^°  and  cautious  practitioners  observe  this  form.  But  inas- 
much as  the  object  of  the  act  was  only  to  secure  to  the  defendant 
an  opportunity  of  making  amends,  without  suit,  the  plaintiff  may 
sue  out  the  writ  himself,  and  then  the  place  of  abode  of  an 
agent  or  attorney  need  not  be  indorsed,  but  the  plaintiff's  place 
of  abode  must  be  specified.*'^^  So,  a  notice  was  deemed  insuffi- 
cient, which  was  signed  by  the  plaintiff's  attorney,  and  was 
dated  at  Wilkes-Barre,  but  there  was  no  indorsement  of  his  name ; 
neither  was  it  said,  in  any  part  of  the  notice,  or  on  the  back  of  it, 
that  he  resided  at  Wilkes-Barre.*^*  And  where  a  notice,  directed 
to  the  defendant,  and  signed  by  the  plaintiff,  was  thus  indorsed, 
"Notice  to  J.  S.,  Esquire — Henry  Read,  living  in  Poplar  Lane, 
between  Third  and  Fourth  Streets,"  it  was  determined,  that  it 
was  defective,  in  not  stating  that  Hejiry  Read  was  the  agent  of 
the  plaintiff ;  and  in  not  containing  anything  from  which  it  might 
be  inferred  that  he  was  his  agent,  having  authority  to  receive  a 
tender  of  amends.*^'  On  the  other  hand,  it  has  been  considered 
to  be  a  sufficient  designation  of  the  abode  of  the  plaintiff's  at- 

424  Prior  V.  Craig,  S  S.  &  R.  46.  See  also,  generally,  as  to  the  con- 
struction of  the  act.  Bates  v.  Shaw,  13  S.  &  R.  420;  Collins  v.  Hunter,  i 
Ash.  60. 

425  Kennedy  v.  Shoemaker,  i  Bro.  61. 

426  Slocum  V.  Perkins,  3  S.  &  R.  295- 

427  Lake  v.  Shaw,  5  S.  &  R.  518. 

428  Slocum  V.  Perkins,  3  S.  &  R.  295. 

429  Lake  V.  Shaw,  5  S.  &  R.  S18.  Otherwise,  if  such  person  be  an 
attorney  at  law.    Bartolett  v,  Ackey,  38  Pa.  273. 
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torney,  in  a  notice  sent  to  a  justice  of  the  peace  of  Washington 
County,  to  describe  him  as  I.  B.,  of  Washington,  that  being  in- 
tended, in  common  parlance,  the  town  of  Washington.*'"  The 
attorney  whose  name  is  indorsed  need  not  be  a  resident  of  the 
same  county;  and  a  notice  served  by  the  plaintiff  in  person  need 
not  have  the  indorsement  of  the  name  and  residence  of  his  at- 
torney ;*^^  in  such  case,  however,  it  must  be  signed  by  the  party, 
though  he  were  personally  known  to  the  justice.*'^ 

Notice  of  an  intended  action  against  a  justice  must  indicate 
precisely  the  cause  of  action  ;*''  it  must  state  the  plaintiff's  cause 
of  action  with  reasonable  precision,  but  is  not  bad,  because  stated 
in  language  which  might  indicate  an  alternative  ;*^*  it  is  sufficient, 
if  explicit  enough  to  identify  the  injury  complained  of,  and 
sought  to  be  redressed.*'^  It  is  not  necessary,  that  it  should  have 
all  the  form  and  accuracy  of  a  declaration,  so  that  it  give  the  de- 
fendant substantial  notice  of  the  cause  of  action  ;*^^  it  need  not 
state  the  kind  of  writ  intended  to  be  sued  out,  whether  summons 
or  capias  ;*^^  nor  the  kind  of  action,  whether  trespass  or  case  ;*'^ 
nor  the  court  in  which  the  action  will  be  brought.*'^  None  of 
these  particulars  are  essential  in  order  to  enable  the  justice  to 
determine  upon  the  propriety  of  making  a  tender  of  amends, 
which  is  the  purpose  of  the  notice.**"  It  need  not  be  served  by 
the  plaintiff's  agent  or  attorney  in  person.*'"^  The  fee  of  twenty 
shillings  ($2.33)  for  preparing  it,  is  taxable  in  the  bill  of  costs.*^^ 


430  Litle  V.  Toland,  6  Binn.  83. 

431  Byerly  v.  Vankirk,  S  W.  370. 

432  Grimes  v.  Percival,  9  Pa.  135. 

433  Jewel  v.  Howe,  3  W.  144. 

434  Hansel  v.  Sproul,  7  W.  297. 

435  Robinson  v.  English,  34  Pa.  324;  Bartolett  v.  Ackey,  38  Pa.  273. 

436  Miller  v.  Smith,  12  S.  &  R.  148;  McConahy  v.  Courtney,  7  W.  491. 

437  Mitchell  V.  Cowgill,  4  Binn.  20. 

438  Litle  V.  Toland,  6  Binn.  83. 

439  Lowrie  v.  Verner,  3  W.  317. 

440  Bates  V.  Shaw,  13  S.  &  R.  420.  But  the  witness  must  identify  the 
notice  and  prove  the  time  of  service.    Minor  v.  Neal,  i  Pa.  403. 

441  If,  however,  the  notice  misrecite  the  date  of  a  statute,  on  which 
the  plaintiff's  intended  action  is  founded,  the  variance  is  fatal,  and  there 
can  be  no  recovery,  though  the  statute  be  unnecessarily  set  out.  Stansbury 
V.  Bertron,  7  W.  &  S.  362;  Apple  v.  Rambo,  13  Pa.  9. 

442  Collins  V.  Hunter,  i  Ash.  60. 
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The  following  form  of  notice  was  held  sufficient,  in  a  case  tried  at 
nisi  prius  in  1829  :*** 

Philadelphia,  10  March,  1829. 
To  C.  D.,  Esquire,  justice  of  the  peace : 

Sir : — Take  notice,  that  if  you  do  not  tender  sufficient  amends, 
within  thirty  days  from  the  date  hereof,  I  will  bring  my  action 
against  you,  in  the  supreme  court  for  the  eastern  district  of  Penn- 
sylvania, in  the  following  case,  to  wit,  that  you  maliciously,  ille- 
gally, oppressively  and  without  probable  cause,  supported  by  oath 

or  affirmation,  issued  a  warrant  dated  the day  of ,  a.  d. 

,  directed  to  any  constable  of  the  county  of  Philadelphia, 

setting  forth,  that,  whereas,  complaint  had  that  day  been  made 
unto  you,  C.  D.,  Esquire,  one  of  the  justices  of  the  peace  in  and 
for  the  county  of  Philadelphia,  upon  the  oath  of  R.  H.,  that  I,  A. 
B.,  did,  in  a  felonious  manner,  hold  and  keep  a  one  hundred  dol- 
lar note,  of  the  Schuylkill  Bank,  the  property  of  E.  F.,  and,  there- 
fore, in  the  name  of  the  commonwealth,  commanding  any  con- 
stable forthwith  to  apprehend  me,  the  said  A.  B.,  and  bring  me 
before  you,  to  answer  said  complaint,  and  to  be  further  dealt 
with  according  to  law;  that  upon  this  warrant,  thus  maliciously, 
illegally  and  oppressively  issued  by  you,  my  body  was  arrested 
and  brought  before  you,  by  G.  F.,  one  of  the  constables  of  said 
county,  at  your  office  in  the  said  county,  and  there  detained  one 
hour,  and  until  I  procured  bail  for  my  appearance  at  your  office 

aforesaid,  on  the day  of  the  same  month  and  year,  at  10 

o'clock  A.  M.,  and  until  I  entered  into  a  recognizance  with  said 
bail,  in  two  hundred  dollars,  for  my  appearance  as  aforesaid,  for 
further  hearing,  etc. :  That,  in  compliance  with  the  terms  of  the 
said  recognizance,  I  attended  at  the  time  and  place  last  aforesaid, 
and  was  there  again  illegally  detained  two  hours  more,  when  the 

case  was  continued  until  the day  of  the  same  month  and 

year,  at  three  o'clock,  p.  m.,  at  the  place  last  aforesaid,  at  which 
time  and  place  I  accordingly  attended,  and  was  then  again  illegal- 
ly detained  two  hours  more,  and  until  I  was  maliciously,  ille- 
gally and  without  evidence  of  probable  cause,  compelled  by  you, 
to  avoid  a  commitment  to  the  prison  of  the  city  and  county  of 

443    McFarland  v.  Freytag,  Phila.,  1829.  MS.    For  other  forms  of  no- 
tice see  4  Binn.  25,  6  Binn.  83,  12  S.  &  R.  145,  17  S.  &  R.  75.  3  W.  144, 
7  W.  297,  491,  497,  7  W.  &  S.  362,  13  Pa.  9,  34  Pa.  324,  Binns'  Just.  (8th 
ed.)  520- 
63 
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Philadelphia,  to  enter  into  a  recognizance,  with  a  surety  in  two 
hundred  dollars,  for  my  appearance  at  the  next  sessions  of  the 
mayor's  court  of  the  city  of  Philadelphia,  there  to  be  holden  on 

the day  of A.  D. ;  and  that  you,  in  order  to  have  me 

indicted  for  the  crime  of  larcency,  maliciously,  falsely,  illegally 
and  without  evidence  of  probable  cause,  did  return  to  the  mayor's 
court,  in  a  certificate  or  transcript  from  your  docket,  dated  the 

day  of ,  A.  D. ,  a  charge  of  larceny  against  me,  in 

the  words  and  figures  following,  to  wit :  [here  insert  the  same, 
verbatim.]  That  in  consequence  of  your  aforesaid  malicious, 
oppressive  and  illegal  conduct,  a  bill  of  indictment,  charging  me 
with  a  felony,  in  conformity  with  your  said  return,  was  pre- 
ferred against  me,  to  the  grand  inquest  of  the  said  commonwealth 

inquiring  for  the  city  of  Philadelphia,  at  the  said  sessions 

of  the  mayor's  court  aforesaid,  which  said  bill  of  indictment  was 
by  the  said  grand  inquest  returned  "ignoramus,"  at  the  said  ses- 
sions of ,  A.  D.  ,  and  I  was  then  duly  discharged  from 

the  said  prosecution.  By  reason  of  all  which  malicious,  illegal 
and  oppressive  conduct  of  yours,  I  have  sustained  material  injury 
and  damage.  Your  ob't  serv't, 

A.  B. 

No. , Street,  Moyamensing  Township, 

Philadelphia  County. 
The  notice  may  be  indorsed  thus : — 

To  C.  D.,  Esquire,  justice  of  the  peace. 

R.  S.,  Esquire,  is  my  attorney,  his  place  of  abode  is  at  No. , 

Street,  in  the  city  of  Philadelphia. 

128.  Tender  of  amends. 

Notice  of  an  intended  action  having  been  duly  given,  the  jus- 
tice has  thirty  days  to  determine  whether  he  will  make  a  tender 
of  amends  to  the  injured  party;  and  in  computing  the  thirty  days, 
the  rule  is  to  include  the  first  day,  and  exclude  the  last;  there- 
fore, where  a  notice  is  served  on  the  19th  of  May,  a  suit  com- 
menced on  the  i8th  of  June,  is  not  premature.*"  On  this  sub- 
ject, the  statute  provides  that  it  shall  be  lawful  for  such  justice, 

444  Thomas  v.  Afflick,  16  Pa.  14.  Notice  of  an  intended  action  must, 
of  course,  be  given  in  time  to  enable  the  plaintiff  to  commence  suit,  after 
its  expiration,  before  the  limitation  of  six  months  has  run  against  his 
cause  of  action. 


Actions  By  and  Against  Particular  Persons.      2947 

at  any  time  within  thirty  days  after  such  notice  given,  to  tender 
amends  to  the  party  complaining,  or  to  his  agent  or  attorney ;  and 
in  case  the  same  is  not  accepted,  to  plead  such  tender  in  bar  to 
any  action  to  be  brought  against  him,  grounded  on  such  writ  or 
process,  together  with  the  plea  of  not  guilty,  and  any  other  plea, 
with  leave  of  the  court;  and  if,  upon  issue  joined  thereon,  the 
jury  shall  find  the  amends  so  tendered  to  have  been  sufficient, 
they  shall  give  a  verdict  for  the  defendant.  And  in  such  case,  or 
in  case  the  plaintiff  shall  become  nonsuit,  or  shall  discontinue  his 
action,  or  in  case  judgment  shall  be  given  for  the  defendant  upon 
demurrer,  the  justice  shall  be  entitled  to  the  like  costs  as  he  would 
have  been  entitled  to,  in  case  he  had  pleaded  the  general  issue 
only.  And  if,  upon  issue  so  joined,  the  jury  shall  find  that  no 
amends  were  rendered,  or  that  the  same  were  insufficient,  and 
also  against  the  defendant,  on  his  other  pleas,  then  they  shall  give 
a  verdict  for  the  plaintiff,  and  such  damages  as  they  shall  think 
proper,  which  he  shall  recover  with  costs  of  suit.^*®  If,  how- 
ever, the  judge  before  whom  the  cause  was  tried,  shall,  in  open 
court,  certify  on  the  back  of  the  record,  that  the  injury  was  wil- 
fully and  maliciously  committed,  the  plaintiflf  shall  be  entitled  to 
double  costs.**^ 

When  an  action  has  been  brought  against  a  justice  of  the  peace 
to  recover  the  penalty  imposed  by  the  Act  of  1897  for  taking  ille- 
gal fees,  nothing  less  than  the  tender  of  the  amount  of  the  penalty 
provided  by  the  act  is  sufficient  amends. ''^^ 

129.  Pleading  of  tender.    Payment  into  court. 

If  the  justice  rely  upon  a  tender  of  amends  before  suit  brought, 
it  must  be  specially  pleaded;  in  which  case  only  does  the  statute 
authorize  the  court  and  jury  to  pass  upon  the  question."'  In  a 
demand  founded  on  a  tort,  and  sounding  in  damages,  any  sum  of 
money  may  be  treated  as  amends,  if  sufficient  in  amount,  of 
which  the  jury  are  to  judge;"'  but  where  the  action  is  for  a 
specific  penalty,  given  to  the  party  grieved,  nothing  less  than  the 
amount  of  the  penalty  is  sufficient  as  amends,  and  available  as  a 

445  Act  of  1772,  §2,  2  Purd.  §163,  p.  2163. 

446  Ibid.,  §6,  I  Purd.  §58,  p.  73i- 

447  Whitmore  v.  Craig,  32  Super.  Ct.  292. 

448  Lowrie  v.  Verner,  3  W.  317. 

449  Ibid.    Payment  of  any  sum  accepted  as  satisfaction  for  a  personal 
injury,  is  sufficient,    i  Bac.  Abr.  41, 
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defense.*""  It  is  not  necessary,  however,  for  the  justice  to  make 
a  regular  tender  of  amends,  if  the  other  party,  by  his  conduct, 
dispense  with  it,  by  a  previous  refusal  to  accept.*'^  And  the 
statute  provides  that  if  the  justice  neglect  to  tender  amends,  or 
have  tendered  insufficient  amends,  before  suit  brought,  he  may, 
by  leave  of  court,  pay  into  court  such  sum  of  money  as  he  shall 
see  fit,  and  thereupon,  such  proceedings  shall  be  had  as  in  other 
cases,  where  the  defendant  is  allowed  to  pay  money  into  court.*°^ 

130.  Refusal  to  pay  over  money  collected. 

If  a  justice  of  the  peace  receive  the  amount  of  a  judgment  ren- 
dered by  him,  or  any  part  thereof,  and  refuse  to  pay  over  the 
same  to  the  plaintiff,  or  his  agent,  or  the  person  to  whom  it  is 
owing,  it  is  a  misdemeanor  in  office ;  and  besides  the  remedy  for 
such  misdemeanor,  it  is  provided  by  the  Act  of  1820,*°^  that  the 
party  aggrieved  may  petition  the  court  of  common  pleas  of  the 
proper  county  where  the  justice  resides,  setting  forth  such  re- 
fusal ;  whereupon,  the  court  is  required  to  take  immediate  order 
therein,  by  directing  a  notice  to  issue,  directed  to  such  justice, 
and  returnable  forthwith,  or  at  such  certain  day  as  will  suit  the 
convenience  of  the  court,  setting  forth  the  contents  of  the  peti- 
tion ;  and  on  the  return  thereof,  with  due  proof  of  service,  if  the 
justice  shall  appear  and  admit  the  facts,  or  shall  neglect  or  refuse 
to  appear,  the  court  shall  enter  judgment  for  the  amount  so  re- 
tained by  the  justice,  with  interest  from  the  receipt  thereof,  and 
four  dollars  to  the  party  aggrieved,  besides  costs.  But  should 
the  facts  be  disputed,  the  court  is  required  to  award  an  issue  in 
such  manner  as  is  calculated  to  do  justice  to  the  contending  par- 
ties; and  the  whole  issue  shall  be  fully  and  fairly  tried, -and 
judgment  entered  on  the  verdict  of  the  jury,  which  shall  be  final 
and  conclusive  between  the  parties ;  and  on  judgment  being  ren- 
dered against  the  justice,  execution  may  forthwith  issue  thereon, 
without  stay ;  and  the  court  shall  have  power  to  decree  touching 
the  costs  of  the  issue,  as  to  right  and  justice  shall  appertain. 
This  statute  having  provided  a  special  and  ample  remedy,  no 

450  Mitchell  V.  Cowgill,  4  Binn.  25;  Lowrie  v.  Vemer,  3  W.  317;  Mc- 
Conahy  v.  Courtney,  7  W.  491. 

451  Jackson  v.  Purdue,  3  P.  &  W.  519. 

452  Act  of  1772,  4,  2  Purd.  §165,  p.  2164. 

453  Act  28  March,  1820,  §8,  7  Sm.  L.  310,  2  Purd.  §170,  p.  2165. 
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action  will  lie  before  another  justice,  for  a  sum  of  money  col- 
lected by  a  magistrate  in  his  official  capacity.*" 

On  the  payment  of  a  judgment  by  the  defendant  to  a  justice, 
he  and  his  sureties  are  liable  on  their  bond  for  his  failure  to  pay 
over  the  money  to  the  plaintiff;"'  nor  is  the  justice  entitled  to 
thirty  days'  notice  of  a  suit  on  his  official  bond  for  not  paying  it.*°° 
If,  however,  he  has  acted  honestly,  although  under  a  mistaken 
conception  of  his  authority  concerning  a  matter  over  which  he 
has  general  jurisdiction,  he  is  entitled  to  notice  before  beginning 
a  suit  against  him.*'"^ 

131.  Liability  for  taking  illegal  fees. 

By  the  statute  of  1814,  a  justice  was  liable  for  demanding  and 
recovering  illegal  fees,  whether  done  by  mistake  or  ignorantly, 
and  without  corrupt  intent,*''  but  more  recently,  the  courts  have 
held  that  a  justice  who  acted  honestly,  though  mistakenly  was 
entitled  to  protection.*'^  The  Act  of  1893,*'°  however,  does  not 
provide  for  any  penalty  for  taking  illegal  fees  by  justices  and  the 
only  remedy  now  existing  against  them  for  doing  so  is  by  indict- 
ment.*°°  He  is  still  liable  for  taxing  a  fee  not  included  in  the 
fee  bill  act  under  the  Act  of  1897,*°^  providing  for  the  taxing  of  a 
fee  after  the  expiration  of  the  officer's  term  of  office  or  when  in 
office,  "for  any  service  or  services  other  than  the  fee  provided  by 
law."*" 

IX.    Married  Women. 

132.  Actions  at  common  law. 

By  the  common  law,  the  wife's  existence  was  merged  entirely 
in  that  of  the  husband ;  so  far  as  concerned  her  capacity  to  sue  or 

454  Montgomery  v.  Poorman,  6  W.  184. 

455  Walter  v.  Ziegler,  8  Kulp  25 ;  Ferry  v.  Schuttler,  8  Kulp  64. 

456  Commonwealth  v.  Frailey,  69  Pa.  260;  Coyne  v.  Donohue,  S  Kulp 
S08. 

456a    De  Lucca  v.  Derr,  5  Montg.  ^^.    See  §125. 

457  Coates  V.  Wallace,  17  S.  &  R.  75 ;  Miller  v.  Lockwood,  17  Pa.  248. 

458  Ross  V.  Hudson,  6  Super.  Ct.  552;  Hanna  v.  Slevin,  8  Super.  Ct. 

509. 

459  Act  May  23,  P.  L.  117,  2  Purd.  §58,  p.  1642. 

460  Irons  V.  Allen,  169  Pa.  dy^;  Schultzman  v.  McCarthy,  5  Dist.  19; 
Watrous  v.  Davis,  43  Pitts.  L.  J.  161. 

461  Act  May  26,  P.  L.  i99,  2  Purd.  §10,  p.  1628. 

462  Whitmire  v.  Craig,  32  Super.  Ct.  292;  Henning  v.  Martin,  13 
Super.  Ct.  540- 
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to  be  sued,  with  one  or  two  exceptions,  she  had  no  independent 
existence.  Thus,  even  where  a  chattel,  which  belonged  to  the 
feme  before  marriage,  was  left  by  her  with  her  father,  from 
whom  it  was  taken  by  the  defendant,  it  was  held,  that  the  wife 
could  not  join  with  the  husband  in  bringing  replevin  for  the  chat- 
tel, and  that  the  objection  might  be  taken  on  the  trial,  although 
the  defendant  had  pleaded  property  in  himself  ;^''^*  so,  husband 
and  wife  could  not  bring  replevin  for  timber  cut  on  their  joint 
property ;  he  must  have  brought  it  in  his  own  name  only.*"'  But 
the  wife  could  be  joined  with  the  husband  in  ejectment  for  her 
land;  and  unless  named  in  the  narr.,  she  was  not  a  party,  though 
named  in  the  title  of  the  suit.*"*  On  the  other  hand,  it  was  well 
settled,  that  a  wife  could  not  be  joined  with  her  husband  as  a 
defendant,  in  an  action  founded  upon  a  contract  or  promise  ex- 
press or  implied,  except  where  she  had  made  the  contract,  or 
promise,  or  done  the  act  from  which  it  is  to  be  implied,  before 
coverture;  but  in  every  such  case,  she  must  have  been  joined.*"' 
Thus,  in  an  action  of  assumpsit  against  a  husband  and  wife,  the 
latter  of  whom  was  administratrix  of  the  goods,  etc.,  of  an  intes- 
tate, to  recover  a  distributive  share  of  the  estate,  if  the  wife  died 
pending  the  suit,  it  abated,  and  the  husband  was  not  further  lia- 
ble."" But  the  Act  of  1848,  commonly  called  the  married 
woman's  act,  and  its  supplements,  made  material  alterations  in 
the  law  upon  this  subject. 

133.  Act  of  1848  giving  her  right  to  sue. 

Since  the  passage  of  the  Act  of  1848,  a  married  woman  has  been 
regarded  as  a  feme  sole,  with  respect  to  her  separate  estate;*"' 
and  actions  touching  or  concerning,  or  for  the  recovery  of,  any 
property,  real,  personal  or  mixed,  belonging  or  secured  to  any 
married  woman,  by  virtue  of  that  statute,  may  be  brought  in  the 
names  of  such  married  woman  and  her  husband,  to  her  use ;  and 
a  recovery  in  such  suit  is  for  the  exclusive  benefit  of  such  mar- 

462a    Seibert  v.  McHenry,  6  W.  301.    See  Chap.  31,  §35. 

463  Fairchild  v.  Chastelleux,  8  W.  412;  i  Pa.  176. 

464  Atkinson  v.  Rittenhouse,  5  Pa.  103. 

465  Nutz  V.  Reutter,  i  W.  233. 

466  Ibid. 

467  Cumming's  Appeal,  11  Pa.  272. 
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ried  woman.''^*  This  act,  however,  did  not  empower  her  to 
maintain  an  action  of  debt,  by  next  friend,  against  her  husband, 
on  a  contract  made  during  coverture  ;*°''  but  in  all  cases  in  which 
a  wife  has  been  deserted,  abandoned  or  driven  from  her  home, 
by  her  husband,  she  is  enabled,  by  a  recent  statute,  to  bring  suit 
against  her  husband,  or  any  other  person,  without  the  interven- 
tion of  a  next  friend.""  The  statute,  however,  did  not  enable 
a  married  woman  to  maintain  an  action  of  covenant  against  her 
husband  for  the  breach  of  an  ante-nuptial  contract  ;*'^  and  she 
could  not  maintain!  an  action  against  him  for  her  separate  property, 
unless  she  had  such  cause  for  leaving  him  as  would  be  ground  of 
divorce;"^  nor  could  she  sue  him  on  an  agreement  for  separate 
maintenance.*'^  But,  in  the  absence  of  fraud,  she  might  issue  exe- 
cution upon  a  judgment  confessed  by  her  husband  in  her  favor, 
with  his  consent."*  A  married  woman  could  not  sue  for  a  personal 
tort,  in  the  name  of  her  husband  and  herself,  without  his  con- 
sent;"' nor  can  she  sue  for  slander,  in  her  own  name,  if  she 
have  separated  from  her  husband,  without  cause.*'*  Since  the 
passage  of  the  Act  of  1872,*"  however,  she  might  have  sued  for  her 
separate  earnings,  in  the  name  of  herself  and  husband;  in  such 
case,  he  was  only  a  nominal  party,  and  her  warrant  of  attorney 
was  sufficient.*'* 

134.  Act  of  1872.  (t) 

Though  the  rights  of  married  women  were  greatly  enlarged  by 
the  statute  of  1848,  its  efficacy  unfortunately  was  much  narrowed 

t    4  Vale  1 1903,  12046. 

468  Act  25  April,  1850,  §39,  P.  L.  576.  One  who  contracts  with  a  mar- 
ried woman  is  bound,  though  she  would  not  be  liable  to  suit.  Kahn  v. 
Pickard,  S  W.  N.  C.  537 ;  2  W.  N.  C.  95 ;  Mansley  v.  Smith,  6  Phila.  223. 

469  Ritter  v.  Ritter,  31  Pa.  396. 

470  Act  II  June,  1879,  P.  L.  126,  3  Purd.  §68,  p.  2461.  The  statute 
makes  her  liable  to  costs,  as  in  case  of  any  other  plaintiff. 

471  Miller  v.  Miller,  44  Pa.  170. 

472  May  V.  May,  62  Pa.  206. 

473  Marshall  v.  Marshall,  i  W.  N.  C.  388. 

474  Rose  V.  Latshaw,  7  W.  N.  C.  143.  And  see  Shade  v.  Shade,  S 
Clark  493. 

475  Clark  v.  Koch,  9  Phila.  109. 

476  Smith  V.  Smith,  45  Pa-  403. 

477  Act  3  April,  1872,  P.  L.  35,  3  Purd.  §57,  P-  2456. 

478  Bowler  v.  Titus,  2  W.  N.  C.  184. 
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by  judicial  construction.  This  led  to  the  Act  of  1872,  and  the  more 
important  Acts  of  1887  and  1893.  Since  the  Act  of  1848,  there- 
fore, so  far  as  it  became  necessary  to  the  use  and  enjoyment 
of  her  separate  estate,  a  married  woman  could  sue  and  be  sued.*^° 
She  might  also  have  a  citation  for  an  account  on  her  own  petition 
without  joining  her  husband  on  setting  forth  that  she  was  a  lega- 
tee under  the  wrll  of  the  decedent  ;**"  but  since  the  Act  of  1887  she 
need  not  join  her  husband  in  an  action  to  recover  her  separate 
property.*''^ 

By  the  Act  of  1872**^  the  separate  earnings  of  any  married 
woman,  whether  wages  for  labor,  salary,  property,  business  or 
otherwise,  accrues  to  her  separate  benefit  and  use,  independently 
of  her  husband  or  of  the  claims  of  any  of  his  creditors  "as  if  such 
married  woman  were  a  feme  sole."  It  has  been  held  that  she 
can  sue  for  her  separate  earnings  under  this  act  in  the  name  of 
herself  and  her  husband,  but  in  such  cases  he  is  only  a  nominal 
party.**^  By  the  proviso  of  this  act  in  any  suit  at  law,  or  in 
equity,  in  which  the  ownership  of  such  property  is  in  dispute,  the 
persion  claiming  it  must,  in  the  first  instance,  show  title  and  own- 
ership in  the  same.***  While  this  act  did  not  give  her  all  the  priv- 
ileges of  a  feme  sole  trader,  it  did  give  her  the  right  to  engage 
in  business ;  and  for  indebtedness  contracted  in  the  prosecution  of 
such  business  she  may  be  sued  without  joining  her  husband.**^ 
Furthermore,  "her  husband  may  not  only  act  as  her  agent,  but  he 
has  the  legal  right  to  give  her  his  labor  and  skill  in  conducting 

479  Sheidle  v.  Weishlee,  16  Pa.  134;  Murray  v.  Keyes,  35  Pa.  384; 
Lippincott  V.  Hopkins,  57  Pa.  328;  Bovard  v.  Kettering,  loi  Pa.  181,  184; 
Orr  V.  Bornstein,  124  Pa.  311. 

480  Blackman's  Estate,  2  Kulp  162. 

481  McManaman  v.  Klock,  9  C.  C.  302. 

482  Act  April  3,  P.  L.  3S,  2  Purd.  §57,  p.  2456. 

483  Bowler  v.  Titus,  2  W.  N.  C.  184. 

484  Act  April  3,  1872,  2  Purd.  §57,  p.  2456;  Leinbach  v.  Templin,  105 
Pa.  522. 

48s  Bovard  v.  Kettering,  loi  Pa.  181;  Spering  v.  Laughlin,  113  Pa. 
209;  Orr  V.  Bornstein,  124  Pa.  311.  In  Zurn  v.  Noedel,  113  Pa.  336,  a 
married  woman  directed  the  holder  of  her  note,  the  proceeds  of  which 
she  had  invested  in  her  business,  to  appropriate  enough  in  the  way  of 
payment  from  the  sum  due  her  by  him  in  a  business  transaction.  She 
could  not  prevent  by  an  action  of  assumpsit  against  him,  the  application 
of  a  set  off  of  the  account  thus  applied  in  payment  of  the  note,  Justice  Pax- 
son  remarking,  "it  is  no  part  of  our  duty  to  prevent  a  married  woman 
from  being  honest." 
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her  business,  and  his  creditors  cannot  sell  her  property  produced 
by  his  labor  and  skill."*" 
135-  Acts  of  1887  and  1893. 

The  rights  of  a  married  woman  were  greatly  extended  by  the 
Act  of  1887.  In  Real  Estate  Co.  v.  Roop,"^  it  was  held  that  the 
law  unfettered  a  married  woman  for  three  purposes :  (a)  where 
she  engages  in  trade  or  business;  (b)  in  the  management  of  her 
separate  estate,  (a)  and  for  necessaries.  "A  married  woman 
may  now  engage  in  business,  and  enter  into  contracts  in  regard 
to  it,  or  the  management  of  her  separate  estate,  as  fully  as  a 
feme  sole.  This  extension  of  her  powers  necessarily  involves  the 
right  to  sue.  In  other  words  as  to  every  contract  which  she  is 
authorized  to  make  her  rights  and  responsibilities  are  those  of  a 
feme  sole."**'  This  act  was  repealed  on  the  passage  of  the  still 
more  liberal  law  of  1893.**"  Under  these  acts,  while  it  is  wrong 
to  join  a  husband  with  his  wife  either  as  plaintiff  or  defendant,  in 
an  action  brought  by  or  against  her,  yet  when  he  has  been  sub- 
poenaed and  testified  he  is  entitled  to  witness  fees.*'"  Further- 
more as  the  right  of  action  by  a  wife  for  a  wrong  done  to  her 
is  her  separate  property  under  the  Act  of  1887,  her  husband 
cannot  control  or  interfere  with  the  suit  or  appeal  from  the  judg- 
ment.*^^  And  if  she  has  recovered  a  judgment  for  a  personal 
injury  in  a  suit  in  which  her  husband  was  joined  as  a  nominal 
party  though  he  need  not  have  been  joined  even  for  formality, 
he  cannot  in  a  second  suit  to  recover  for  loss  of  his  wife's  services 
by  reason  of  the  same  injuries,  introduce  in  evidence  as  conclusive 
of  the  defendant's  negligence,  the  record  of  the  prior  suit.  The 
record  of  the  wife's  action  is  res  inter  alios  acta,  and  so  far  from 
being  conclusive  evidence  of  the  city's  negligence  is  not  admis- 
sible for  any  reason.*^^ 

486  Spering  v.  Laughlin,  113  Pa.  2091;  Seeds  v.  Kahler,  76  Pa.  262; 
Gibbs  &  Sterrett  Mfg.  Co.  v.  Goe,  I  Penny.  238. 

487  132  Pa.  496. 

488  Koechling  v.  Henkel,  144  Pa.  215,  219;  Adams  v.  Gray,  154  Pa. 
258;  Steffer  v.  Smith,  159  Pa.  203;  Gockely  v.  Miller,  162  Pa.  271;  Abell 
V.  Chafee,  IS4  Pa.  254. 

489  Act  June  8,  §2,  P.  L.  344,  3  Purd.  §40,  p.  2451,  and  3  Purd.  §69, 
p.  2461. 

490  Rineer  v.  Oatman,  14  Lane.  L.  Rev.  201 ;  Hines  v.  Sheneman,  g  C. 

C.  363. 

491  Walker  v.  City  of  Philadelphia,  195  Pa.  168. 

492  Ibid.    See  Fearn  v.  West  Jersey  Feriy  Co.,  143  Pa.  122. 
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136.  Kind  of  possession  required  in  action  of  trespass. 

In  an  action  of  trespass  by  a  husband  and  wife,  her  actual  pos- 
session need  not  entirely  exclude  her  husband's  possession.  She 
must  have  a  right  to  the  possession,  but  is  not  required  to  live 
separately  from  him  in  order  to  have  such  a  possession  as  the  law 
will  protect.*"^  And  in  an  action  by  them  for  her  use  against  one 
who  has  taken  property  without  claim  under  either  of  the  plain- 
tififs,  but  is  a  mere  trespasser,  the  defendant  has  no  right  to  dis- 
pute the  assertion  of  both  that  the  property  belonged  to  her.*'* 

In  an  action  against  husband  and  wife  jointly,  a  verdict  may  be 
rendered  against  one  and  in  favor  of  the  other.*''^ 

137.  Actions  against  married  women. 

The  Act  of  1848  provides,  that  a  husband  shall  not  be  liable  for 
the  debts  of  his  wife,  contracted  before  marriage;  but  that  her 
separate  property  shall  continue  liable  for  debts  so  contracted  ;*°° 
and  that  where  judgment  shall  be  recovered  against  husband  and 
wife,  for  the  torts  of  the  wife,  execution  shall  first  be  had  against 
the  property  of  the  wife.*'^  Much  might  be  written  as  to  the 
powers  of  a  married  woman  under  that  act,  with  reference  to 
her  separate  estate,  and  as  to  the  liability  of  the  husband  for  her 
debts,  contracted  after  marriage,  in  a  separate  business  carried 
on  by  her  with  his  assent ;  but  these  topics  are  foreign  to  a  work 
on  practice ;  if  such  liability  exist,  it  is  enforceable  in  a  separate 
action  against  the  husband;*^*  but  what  we  propose  to  consider 
in  this  place,  is  the  practice,  in  an  action  to  enforce  the  liability 
of  a  married  woman  upon  a  contract  entered  into  by  herself, 
and  the  mode  of  charging  her  separate  estate.*^'     The  statute 

493  Kenney  v.  Good,  21  Pa.  349 ;  Gamber  v.  Gamber,  18  Pa.  363 ;  Skin- 
ner V.  Kroh,  4  Penny.  204.    See  Smith  v.  Axe,  14  C.  C.  532. 

494  Hoar  V.  Axe,  22  Pa.  381. 

495  Hoffman  v.  Wallen,  2  Del.  Co.  529. 

496  See  Glyde  v.  Keister,  32  Pa.  85 ;  Bear  v.  Bear,  33  Pa.  529. 

497  Act  II  April,  1848,  §6,  P.  L.  356,  3  Purd.  §34,  p.  2446. 

498  The  Act  of  1848  is  not  to  be  construed  so  as  to  increase  the  hus- 
band's liability  for  the  contracts  of  his  wife.  Act  li  April,  1856,  §2,  P. 
Iv.  315.  3  Purd.  §67,  p.  2461. 

499  A  married  woman  is  empowered  to  contract  debts  for  the  im- 
provement of  her  separate  estate.  Mahon  v.  Gormley^  24  Pa.  80;  Heugh 
V.  Jones,  32  Pa.  432;  Murray  v.  Keyes,  35  Pa.  384;  Lippincott  v.  Hopkins, 
57  Pa.  328.  But  not  for  money  borrowed  for  such  purpose,  unless  shown 
to  have  been  actually  so  applied.    Heugh  v.  Jones,  32  Pa.  432. 
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provides,  that  where  debts  may  be  contracted  for  necessaries,  for 
the  support  and  maintenance  of  the  family  of  any  married 
woman,  it  shall  be  lawful  for  the  creditor  to  institute  a  suit 
against  the  husband  and  wife,  for  the  price  of  such  necessaries, 
and  after  obtaining  a  judgment,  have  an  execution  against  the 
husband  alone ;  and  if  po  property  of  the  husband  be  found,  the 
officer  shall  so  return,  and  thereupon,  an  alias  execution  may  be 
issued,  which  may  be  levied  upon  and  satisfied  out  of  the  sep- 
arate property  of  the  wife,  secured  to  her  under  the  provisions  of 
the  act.  But  judgment  shall  not  be  rendered  against  the  wife,  in 
such  joint  action,  unless  it  shall  have  been  proved,  that  the  debt 
sued  for  was  contracted  by  the  wife,  and^""  incurred  for  articles 
necessary  for  the  support  of  the  family  of  the  said  husband  and 

138.  Verdict  that  may  be  rendered  when  both  are  sued. 

In  an  action  against  a  husband  and  wife  a  verdict  may  be  re- 
turned against  the  one  and  in  favor  of  the  other.^"^  A  wife  ap- 
pealed from  a  judgment  obtained  before  a  magistrate  against 
both  herself  and  her  husband.  After  the  appeal  was  taken  the 
plaintiff  finding  that  the  evidence  would  not  sustain  a  judgment 
against  the  wife  for  necessaries,  asked  leave  to  amend  by  striking 
out  her  name,  leaving  the  husband  the  sole  party  defendant.  The 
court  refused  permission  to  amend  and  entered  a  compulsory  non- 
suit. "If  the  plaintiff's  motion  had  prevailed,"  said  the  court  of 
review,  "it  would  seem  to  us  that  they  would  have  stricken  off  the 
only  defendant  upon  the  record,  as  the  husband's  name,  under 
such  circumstances  would  necessarily  go  off  the  record  with  hers. 
The  only  effect  of  such  an  anomaly  would  be  to  deprive  defend- 


500  The  word  is  "or"  in  the  statute,  but  it  is  to  be  read  "and."  The 
plaintiff,  in  an  action  against  husband  and  wife,  must  aver  and  prove, 
not  only  that  the  debt  was  incurred  for  necessaries  for  the  support  and 
maintenance  of  the  family,  but  that  it  was  contracted  by  herself.  Murray 
v.  Keyes,  35  Pa.  384;  Parke  v.  Kleeber,  37  Pa.  251;  Berger  v.  Clark,  79 
Pa.  340;  Cumraings  v.  Miller,  3  Grant  146;  Proctor  v.  Aitken,  6  Phila. 
580. 

501  Act  of  1848,  §8,  P.  L.  536,  3  Purd.  §59,  p.  2458.  Where  a  wife  is 
liable  to  suit  by  adversary  process,  she  and  her  husband  may  agree  to  an 
amicable  action.    Gratz  v.  Phillips,  i  P.  &  W.  333. 

502  Searle  v.  Rhoads,  12  Luz.  Rep.  329;  Foucart  v.  Hayes,  3  Justice 
281. 
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ant  of  her  costs."°°^  If  in  an  action  against  husband  and  wife 
on  a  joint  contract  the  record  is  amended  by  striking  out  her 
name,  judgment  may  not  be  taken  against  him  for  want  of  an 
affidavit  of  defense  without  notice.^"* 

139.  Judgment  against  her  is  presumably  valid. 

Since  the  Act  of  1887  the  husband  of  a  married  woman  need 
not  be  made  a  party  defendant  in  an  action  against  the  wife,°°° 
and  a  judgment  against  her  is  presumably  valid.^"^  It  is,  there- 
fore, no  longer  necessary  that  the  record  of  the  judgment  should 
disclose  the  facts  that  were  needed  to  sustain  it  before  the  Act 
of  1893.°"  Even  under  the  law  of  1872  married  women  who  had 
their  earnings  secured  to  them  could  be  sued  without  joining  their 
husbands.^"*  As  she  is  liable  for  taxes  lawfully  assessed  on  her 
separate  property,  she  may  be  sued  for  them  without  joining  her 
husband.""^  Nor  can  a  husband,  claiming  to  be  the  manager  of 
his  wife's  business,  intervene  and  defend  against  an  action 
brought  against  her  for  damages  for  negligence.^^" 

Formerly  a  judgment  against  a  married  woman  that  did  not 
show  her  liability  on  its  face  was  void;°"  but  since  1887  a  judg- 
ment against  a  married  woman  will  not  be  stricken  off  because 
the  record  fails  to  set  out  the  facts  which  before  that  time  were 
needful  to  give  the  judgment  validity.'^^  By  that  act,  therefore, 
she  was  placed  on  the  same  footing  as  any  other  defendant  in  a 

503  Rehfuss  V.  Gross,  108  Pa.  521. 

504  Gudykunst  v.  Galloway,  122  Pa.  122. 

505  Littster  V.  Littster,  151  Pa.  474;  Leslie  v.  Carr,  5  Dist.  541,  Chap. 
31,  §36. 

506  Abell  V.  Chafee,  154  Pa.  254;  Adams  v.  Grey,  154  Pa.  254;  4  Vale 
12029.  "A  judgment  confessed  by  a  married  woman  is  no  longer  prima 
facie  void,  at  most  it  is  voidable,  and,  on  her  application,  may  be  set 
aside  only  when  it  appears  to  have  been  authorized  by  the  act."  Mestrezat, 
J.,  Bank  v.  Poor,  231  Pa.  362,  366. 

507  Leslie  v.  Carr,  S  Dist.  541 ;  Abeld  v.  Chaflfee,  154  Pa.  257. 

508  Elkins  v.  Bremer,  14  W.  N.  C.  422 ;  Bovard  v.  Kettering,  loi  Pa. 
183. 

509  Hunt  v.  Bennett,  10  C.  C.  427. 

510  Scott  V.  Kinney,  14  Dist.  119. 

511  Swayne  v.  Lyon,  67  Pa.  436. 

5X2  Reifsnyder  v.  Missimer,  9  Montg.  94;  Spahr  v.  Hess,  9  Montg. 
192;  Leslie  v.  Carr,  5  Dist.  541;  Jester  v.  Hunter,  2  Dist.  690;  Fry  v. 
Morgan,  9  Dist.  210;  Williamson  v.  Cook,  19  C.  C.  256;  Toomey  v.  Rosan- 
sky,  II  Super.  Ct.  506. 
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judgment,  except  that  she  was  allowed  to  show  that  it  was  pot 
founded  on  any  of  the  classes  designated  in  the  act  as  affecting 
her  liability.'"  Consequently  a  judgment  against  her  which  is 
regular  on  its  face  and  does  not  show  for  what  it  was  obtained, 
will  not  be  stricken  off  on  the  allegation  that  it  was  for  neces- 
saries for  which  her  husband  was  primarily  liable."*  If  she  has 
appealed  therefrom,  but  has  never  filed  her  appeal,  she  is  not 
thereby  prevented  from  taking  a  certiorari  to  review  the  proceed- 
ings."" 

140.  She  may  confess  judgment. 

In  the  way  of  further  illustrating  her  power,  she  may  confess 
a  judgment  for  a  loan  to  pay  off  a  lien  on  her  land  when  the 
money  is  actually  used  for  that  purpose.'"  She  may  also  give  a 
valid  promissory  note  with  confession  of  judgment  for  money 
borrowed  for  her  own  use;'^^  and  for  the  purchase  of  land;'^' 
or  confess  judgment  for  actual  indebtedness;'^^  or  to  secure  the 
payment  of  purchase  money  ;'^"  or  for  borrowed  money  for  her 
own  use.'^^  But  she  cannot  confess  a  valid  judgment  to  secure 
the  indebtedness  of  her  husband  ;'^^  nor  could  she  give  a  valid 
judgment  note  for  a  sewing  machine'"  under  the  Act  of  1872,'^* 
unless  it  appeared  either  in  the  note  or  statement  on  which  judg- 

513  Klinger  v.  Koons,  13  C.  C.  641. 

514  Hogan's  Estate,  181  Pa.  500. 

515  Stephens  v.  Hadsell,  3  Kulp  66. 

516  Abel  V.  Chaffee,  154  Pa.  254;   Barlow  v.  Foster,  5  Dist.  67. 

517  Baldes  v.  Maloy,  S  Kulp  89;  Ewing  v.  Ewing,  7  C.  C.  260;  Latrobe 
B.  &  L.  Association  v.  Fritz,  152  Pa.  224;McCormick  v.  Bottorf,  155  Pa. 

331. 

518  Hamilton  v.  Baum,  6  At.  222;  Mumma  v.  Weaver,  2  Pears.  172. 
See  Christner  v.  Hochstetler,  109  Pa.  27. 

519  Wells  V.  Bunnell,  16  Pa.  460. 

520  McNeal  v.  McNeal,  161  Pa.  109. 

521  Ewing  V.  Ewing,  7  C.  C.  260. 

522  Eppleman  v.  Bott,  7  York  185;  Buzby  Soap  Co.  v.  Phelps,  6  Del. 
433 ;  Mingle  v.  Murray,  6  C.  C.  81 ;  Germania  Brewery  Co.  v.  Hambridge, 
9  Lane.  L.  Rev.  305 ;  Moyer  v.  Capp,  3  Dist.  392 ;  Second  Poplar  Building 
Association  v.  Johnson,  i  Dist.  639.  She  may  enter  judgment  against  her 
husband  under  a  warrant  to  confess  judgment.     Harwood  v.  Harwood, 

23s  Pa.  S32. 

523  Richel  V.  Munn,  2  C.  C.  267 ;  Shaw  v.  Dickey,  3  C.  C.  152 ;  Singer 
Sewing  Machine  Co.  v.  Wilson,  2  York  98. 

324    Act  Feb.  29,  P.  L.  21,  3  Purd.  §49,  p.  2453. 
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ment  was  entered,  that  the  note  was  given  for  a  sewing  machine 
for  her  own  use."^' 

141.  When  it  may  be  stricken  off. 

A  judgment  confessed  by  her  may  in  some  cases  be  opened  or 
stricken  off.  Thus  as  she  has  no  authority  to  become  a  surety 
for  her  husband,^^*  or  a  co-obligor,'"^  a  judgment  confessed  on  a 
note  given  for  this  purpose  may  be  opened,  but  as  the  judgment  is 
presumed  to  be  valid,'"'  this  presumption  must  be  overcome  by 
proper  evidence  before  the  judgment  will  be  opened.'"^  But  she 
must  act  promptly  if  she  wishes  to  have  a  judgment  opened  on 
this  ground ;''"  and  there  must  be  a  preponderance  of  evidence 
to  justify  favorable  action  on  the  application.'^^  But  a  refusal  to 
open  a  judgment  against  a  married  woman  on  the  ground  that 
there  was  merely  oath  against  oath,  and  that  the  testimony  of 
husband  and  wife  should  be  counted  only  as  one  witness  will  be 
reversed,  for  in  such  a  case  she  is  a  competent  and  independent 
witness."^ 

When  may  a  judgment  against  a  married  woman  be  stricken 
off?  Whenever  it  is  entered  on  a  note  that  she  did  not  sign,  or 
was  not  signed  for  her  by  her  authority,  or  was  not  ratified  by 
her,  the  judgment  will  be  stricken  from  the  record ;'''  and  so  will 
a  judgment  entered  on  a  judgment  note  given  by  husband  and 
wife  for  part  of  the  consideration  money  of  land  conveyed  to 


525  Baker  v.  Singer  Mfg.  Co.,  122  Pa.  363. 

526  Harris  v.  Reinhard,  165  Pa.  36;  Buzby  Soap  Co.  v.  Phelps,  6  Del. 
433;  McCrea  v.  Sisler,  17  Super.  Ct.  175;  Jaquett  v.  Allabaugh,  16  Super. 
Ct.  SS7;  Hill  V.  Garrison,  20  Super.  Ct.  440;  Bodine  v.  Keats,  10  Kulp 
435 ;  Schmidt  v.  Stuszbach,  10  Kulp  469. 

527  Moyer  v.  Capp,  3  Dist.  392.  In  this  case  the  judgment  was  strick- 
en off. 

528  Stahr  V.  Brewer,  186  Pa.  623;  Stephen  v.  Hudock,  4  Super.  Ct. 
474;  Fry  V.  Morgan,  9  Dist.  210;  Karno  v.  Moore,  S  Super.  Ct.  381;  Reed 
V.  Smith,  25  C.  C.  599;  Good  Hope  Building  Association  v.  Amweg,  22 
Super.  Ct.  143;  Wentzel  v.  Cherry,  2  Blair  360;  Wilson  v.  Fitzgerald,  25 
Super.  Ct.  633.    See  Chap.  15,  §15,  Vol.  I,  p.  596. 

529  Ruffner  v.  L,uther,  6  Dist.  588;  Braden  v.  Wilson,  19  C.  C.  650. 

530  Sands  v.  McGravey,  25  C.  C.  629.  Contra,  Piatt  v.  Crawford,  23 
C.  C.  148. 

531  Cassidy  v.  Scott,  30  C.  C.  490. 

532  Italo-French  P.  Co.  v.  Thomas,  28  Super.  Ct.  293. 

533  Gottlieb  v.  Middleburg,  23  Super.  Ct.  525. 
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him.^^*  So  will  a  judgment  entered  on  a  judgment  note  given  by 
a  beer  bottler  and  his  wife  to  secure  the  payment  for  beer  pur- 
chased by  him.=^5  So  will  a  judgment  against  an  administratrix, 
confessed  in  favor  of  herself  individually,"^^  because  this  is  done 
in  violation  of  the  rule  that  the  same  person  may  not  be  both 
plaintifif  and  defendant  in  an  action  at  law.""  On  the  other  hand, 
a  judgment  against  her  will  not  be  stricken  ofif  if  there  is  some 
evidence  that  the  judgment  was  given  by  her  in  the  management 
of  her  business."^^  If  on  a  rule  to  strike  of?  a  judgment  the 
evidence  is  conflicting  whether  the  judgment  was  given  by  her  as 
a  guarantee  for  her  husband,  or  was  given  for  property  used  in 
the  management  of  her  separate  estate,  the  court  will  open  judg- 
ment for  the  purpose  of  taking  testimony."^" 

A  judgment  entered  against  a  married  woman  on  a  judgment 
note  which  she  signed  as  surety  for  her  husband  will  be  opened 
because  the  signing  of  it  not  only  contravenes  public  policy  but 
offends  against  a  positive  statute.  Nor  is  she  estopped  from  as- 
serting her  right  to  have  such  a  judgment  opened  because  she 
falsely  certified  on  the  face  of  the  note  that  it  was  given  for  her 
personal  use,  nor  by  four  years  delay  to  act  after  the  entry  of  the 
judgment."*" 

142.  Who  is  liable  for  necessaries. 

In  cases  of  necessaries,  as  the  husband  is  required  to  provide 
them,"*^  if  she  purchases  them  the  presumption  is  that  she  pur- 
chased them  as  his  agent,  but  the  suit  therefor  should  be  against 
both."*^  She  may,  however,  purchase  them  on  her  own  credit, 
and  if  they  are  furnished  solely  on  her  credit  and  promise  to 
pay,  then  she  is  liable  and  a  suit  against  her  may  be  maintained."** 

534  Wentz  v.  Bealor,  14  C.  C.  337- 

535  Germania  Brewing  Co.  v.  Hambright,  8  Lane.  L.  Rev.  305. 

536  De  Witt  V.  De  Witt,  21  Dist.  244 ;  Phillips  v.  Phillips,  19  Dist.  795. 

537  McFadden  v.  Hunt,  5  W.  &  S.  468;  Hall  v.  Logan,  34  Pa.  331; 
Sullivan  v.  Sweeney,  189  Pa.  474. 

538  Rosenberry  v.  Getty,  8  Montg.  80. 

539  Guignon  v.  Covell,  10  C.  C.  195. 

540  Murray  v.  McDonald,  236  Pa.  26. 

541  Coyles'  Estate,  31  Pitts.  L.  J.  461;  Berger  v.  Clark,  79  Pa.  340; 
Leslie  V.  Doyle,  i  Kulp  272;  Franklin  v.  Rush,  i  Phila.  571. 

542  Moore  v.  Copley,  165  Pa.  294;  Hoflf  v.  Koerper,  103  Pa.  539;  Ber- 
ger V.  Clark,  79  Pa.  340;  Kooker  v.  Williams,  3  Dist.  446. 

543  Raber's  Estate,  5  York  202;  Guinane's  Estate,  15  Dist.  948. 
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It  would  seem  that  as  he  is  primarily  liable  for  them,  even  though 
they  were  bought  by  the  wife  on  the  credit  of  her  own  separate 
estate,  that  a  suit  therefor  could  also  be  maintained  against 
him,°**  though  it  would  be  proper  to  join  both  in  the  action.  In 
Roll  V.  Davison'^^  Justice  Mitchell  remarked  that  "the  husband  is 
primarily  liable  for  necessaries  although  they  were  contracted  for 
by  the  wife  on  the  credit  of  her  own  separate  estate,  and  it  was 
proper,  therefore,  to  join  him  in  the  action."  And  if  a  suit  has 
been  brought  against  both  for  necessaries  before  a  justice  of  the 
peace  and  judgment  against  the  wife  has  been  erroneously  re- 
versed by  the  common  pleas  and  sustained  against  the  husband, 
the  plaintiff  may  subsequently  bring  an  action  against  the  wife 
alone  if  the  goods  were  sold  to  her  on  her  separate  credit.^** 
Again,  it  has  been  held  that  both  should  be  joined  in  an  action 
against  them  for  necessaries  purchased  by  the  wife  or  else  the  re- 
lationship must  appear  in  the  statement  of  claim,  otherwise  an 
affidavit  of  defense  by  the  husband,  denying  the  purchase,  will  be 
sufficient.^*'  If  an  action  on  a  book  account  against  a  husband 
and  wife  is  appealed  from  a  justice's  judgment,  the  record  may 
be  amended  on  the  trial  by  striking  out  her  name  as  defendant.^*^ 
If  necessaries  are  bought  by  a  married  woman  after  her  hus- 
band's death,  his  administrator  or  executor  should  be  joined  with 
her  as  defendant.^**  In  a  suit  for  necessaries  against  the  admin- 
istrator of  a  married  woman,  which  had  been  sold  to  her  for  the 
use  of  herself  and  family  "at  her  special  instance  and  request  and 
upon  her  own  responsibility,  promise  and  engagement  to  pay," 
the  surviving  husband  was  added  as  codefendant  by  order  of  the 
court,  "but  the  judgment  in  default  of  a  plea,  was  rendered 
against  the  administrator  alone."    This  was  held  to  be  regular.'^" 

a.  Law  of  1848  has  not  been  changed. 

The  law  of  1848,  concerning  necessaries,  has  not  been  changed 
by  the  Acts  of  1887  and  1893;  a  husband  continues  primarily 
liable  as  before  for  necessaries  furnished  to  his  wife,  while  her 

544  Roll  V.  Davison,  165  Pa.  392. 

545  Ibid. 

546  Ibid. 

547  Strawbridge  v.  Himes,  11  Dist.  14.    See  Fenn  v.  Early,  113  Pa.  264 

548  Christian  v.  Grim,  3  C.  C.  189. 

549  Funk  v.  Manger,  3  C.  C.  189. 

550  Morton  v.  Weaver,  99  Pa.  47. 
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liability  is  that  of  a  surety  for  him  should  he  be  unable  to  pay. 
One  of  the  consequences  is  a  release  and  satisfaction  of  judgment 
against  him,  on  payment  of  a  part  of  the  claim,  relieves  his  wife 
of  all  liability.""* 

b.  Averments  needful  in  action  against  both. 

In  an  action  against  a  husband  and  wife  to  charge  the  wife's 
separate  estate  for  necessaries  furnished  for  the  use  of  the  fam- 
ily, the  statement  must  aver  that  the  debt  was  contracted  by  the 
wife  and  incurred  for  necessaries  needful  to  support  the  fam- 
ily ;""''  and  that  they  were  furnished  at  her  request  and  on  her 
credit,  and  if  this  be  denied  by  an  affidavit  of  defense  the  ques- 
tion must  be  submitted  to  the  jury.^^^ 

c.  Verdicts  that  may  be  rendered  when  both  are  sued. 

In  an  action  against  husband  and  wife  for  necessaries  fur- 
nished her,  there  can  be  two  verdicts,  one  against  the  husband 
and  the  other  in  her  f  avor.^'^ 

143.  Liability  for  her  torts. (u) 

"At  common  law,"  says  Judge  Halsey,^'''  "the  husband  was  lia- 
ble for  the  torts  of  the  wife,  whether  committed  before  or  during 
coverture.  For  a  tort  in  which  the  wife  took  an  independent  part, 
the  husband  and  wife  were  jointly  liable,  the  wife  being  a  sub 
potestate  viri.  If  she  committed  a  tort  in  the  husband's  presence 
it  was  presumptively  in  obedience  to  his  direction,  and  unless  it 
appeared  that  she  acted  wholly  of  her  own  will,  he  alone  was 
liable.'^*  These  principles  remain  without  statutory  modifica- 
tion." 

u    4  Vale  12015. 

SSoa    Harres  v.  Wetherill,  21  Dist.  247. 

5Sob  Botts  V.  Knabb,  116  Pa.  28;  Carn  v.  Fillman,  10  W.  N.  C.  152; 
Quinn  v.  Miller,  I  Kulp  427;  Blatter  v.  Schreifer,  2  Law  Times   (N.  S.) 
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552  Searles  v.  Rhoads,  10  Dist.  177;  Murray  v.  Keyes,  35  Pa.  384; 
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553  Turner  &  Co.  v.  Belles,  15  Dist.  973. 

554  Quick  v.  Miller,  103  Pa.  dj;  Franklin's  Appeal,  115  Pa.  S34; 
Wheeler  &  Wilson  Mfg.  Co.  v.  Heil,  115  Pa.  487;  Rice  v.  Locum,  155  Pa. 
S38 ;  Hamnett's  Appeal,  72  Pa.  337 ;  Hess  v.  Heft,  3  Super.  Ct.  582 ;  Hawk 
V.  Hartmen,  5  Binn.  43 ;  Arthurs  v.  Chalfield,  9  C.  C.  34. 
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By  the  Act  of  1893,^°°  therefore,  both  husband  and  wife  may 
be  liable  for  her  torts,  and  there  is  no  change  in  the  common  law 
remedy  except  the  provision  in  the  Act  of  1848,  directing  execu- 
tion against  her  separate  property.°°°  Thus,  if  a  husband  con- 
structs a  ditch  on  land  that  his  wife  subsequently  acquires,  where- 
by an  adjoining  property  owner  is  injured,  and  she  does  nothing 
after  acquiring  the  title  to  remedy  the  trouble,  both  may  be  held 
liable  in  an  action  of  trespass. ^^^  If  the  husband  is  present  dur- 
ing the  commission  of  a  tort  by  his  wife,  prima  facie,  the  act  is 
his  only,  but  the  presumption  may  be  rebutted  and  both  may  be 
held  liable.^'^  In  an  action  against  a  husband  and  wife  for  mali- 
cious prosecution  and  false  imprisonment,  in  which  the  complaint 
is  made  together  and  the  wife  acts  as  prosecutor,  her  husband  al- 
ways being  present,  he  alone  is  liable  for  the  tort  which  in  law 
was  committed  by  his  direction.^^^  The  same  rule  should  be  ob- 
served by  a  justice  of  the  peace  in  entering  a  judgment  against 
both,  for  a  tort;  it  should  affirmatively  appear  from  the  record 
that  she  took  an  independent  part  in  committing  the  tort  and  did 
commit  it  by  his  direction.^^"  To  sustain  a  joint  action  of  tort, 
there  must  be  some  physical  act  in  which  two  or  more  actually 
participate;  if  one  commits  a  tort  and  another  without  participa- 
tion or  consent  reaps  an  advantage,  a  joint  action  of  trespass  can- 
not be  sustained.^*^  Lastly,  while  a  husband  and  wife  may  be 
jointly  sued  for  their  joint  trespass,  a  verdict  may  be  rendered 
against  the  husband  only.^°^  As  his  presence  raises  the  presump- 
tion only  that  a  tort  committed  by  his  wife  was  due  to  his  coer- 
cion, it  is,  therefore,  necessary  in  the  statement  to  allege  facts 
negativing  this  presumption.°°^ 

555  Act  June  8,  P.  L.  344,  repealing  §2  of  the  Act  of  June  3,  1887,  3 
Purd.  §§40,  42,  p.  2451. 

556  Hess  V.  Heft,  3  Super.  Ct.  582;  Ridgeway  v.  Speelman,  7  Dist. 
290. 

557  MuUer  v.  McGowan,  29  Super.  Ct.  71. 

558  Wheeler  &  Wilson  Mfg.  Co.  v.  Heil,  115  Pa.  487;  Franklin's  Ap- 
peal, IIS  Pa.  534. 

559  Hess  V.  Heft,  3  Super.  Ct.  582;  Slichter  v.  Heft,  3  Super.  Ct.  586. 

560  Turner  &  Co.  v.  Belles,  15  Dist.  973. 

561  Hynes  v.  Riehl,  20  Montg.  126. 

562  Hoffman  v.  Whallen,  3  Lane.  L,.  Rev.  217. 

563  Franklin's  Appeal,  115  Pa.  534;  Wheeler  &  Wilson  Mfg.  Co.  v. 
Heil,  115  Pa.  487;  Hess  v.  Heft,  3  Super.  Ct.  582;  Woodward  v.  Root,  2 
Wood.  387;  Commonwealth  v.  L,indsey,  2  Foster  216. 
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144.  Actions  for  alienating  her  husband. 

A  wife  may  maintain  an  action  against  her  brother-in-law  for 
the  alienation  of  her  husband's  affections,  and  if  the  evidence 
for  her,  though  contradicted,  tends  positively  to  show  that  he 
separated  from  the  plaintiff  in  consequence  of  the  acts  and  the 
demand  and  request  of  the  defendant,  the  case  is  for  the  jury.°^* 
In  such  an  action  an  attorney  at  law  may  testify  as  to  statements 
made  to  him  by  the  husband,  if  at  the  time  they  were  made,  no 
professional  or  confidential  relation  existed  between  him  and  the 
husband.^®^  In  like  manner  a  husband  can  sue  his  wife's  father 
for  the  alienation  of  his  wife's  affections."*^  Again,  in  such  an 
action  by  a  wife  against  her  husband's  father  to  recover  damages 
for  the  alienation  of  her  husband's  affections,  the  measure  of 
proof  required  to  sustain  the  claim  against  the  defendant  is 
greater  than  it  would  be  against  a  mere  intermeddling  stranger, 
as  a  father  has  a  right  to  advise  his  son  in  good  faith  concerning 
an  unfortunate  marriage."*^ 

"There  is  a  wide  and  essential  difference,"  says  Justice  Elkin, 
"between  the  rights  and  privileges  of  J.  parent  in  such  cases  and 
those  of  an  intermeddling  stranger.  In  all  such  cases,  the  motives 
of  the  parent  are  presumed  good  until  the  contrary  is  made  to 
appear.  In  other  words,  there  can  be  no  recovery  against  the 
father  unless  it  clearly  appears  that  he  acted  maliciously,  with- 
out justification,  and  from  unworthy  motives."''''^  In  an  action 
against  a  father  to  recover  damages  for  the  alienation  of  his 
daughter's  affections  from  her  husband,  "it  is  not  only  necessary 
to  allege  all  the  essential  elements  required  to  sustain  the  action, 
but  the  measure  of  proof  must  be  correspondingly  high.  It  will 
not  do  to  allege  an  extreme  case  and  support  it  by  indifferent 
proof,  or  by  proof  which  fairly  considered  only  shows  that  the 
parent  did  what  any  parent  would  have  done  under  similar  cir- 
cumstances for  the  peace  and  comfort  and  happiness  of  his  house- 
hold."=«» 


564  Lyon  V.  Lyon,  197  Pa.  212. 

565  Ibid.    See  Chap.  6,  §27,  Vol.  i,  p.  215. 

566  Beisel  v.  Gerlach,  221  Pa.  232. 

567  Ickes  V.  Ickes,  237  Pa.  582. 

568  Beisel  v.  Gerlach,  221  Pa.  232,  234. 

569  Ibid. 
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145.  Actions  to  charge  her  separate  estate. 

In  an  action  to  charge  a  married  woman's  separate  estate,  under 
the  statute,  the  husband  must  be  joined ;°'''  so  also,  he  must  be 
joined  in  an  action  against  her  executors,  for  necessaries  fur- 
nished in  her  lifetime.^'^  By  the  act,  if  the  husband  deserted  or 
separated  himself  from  his  wife,  and  was  absent  from  and  living 
out  of  the  county,  so  that  he  could  not  be  served  with  process 
within  the  same,  and  such  desertion,  separation  or  absence  have 
continued  for  one  year  or  more,  then  the  wife  might  be  sued 
alone,  for  necessaries  for  the  support  and  maintenance  of  her 
family,  or  for  repairs  and  improvements  to  her  separate  estate, 
made  at  her  request.^^^  The  plaintiff  must,  either  in  his  declara- 
tion or  replication,  set  forth  such  facts  as  bring  the  case  within 
some  one  of  the  exceptions  of  the  act;  if  he  declare  generally, 
the  plea  of  coverture  is  prima  facie  a  bar.'''^  It  is  only  necessary, 
however,  to  prove  that  the  claim  is  for  necessaries  for  the  sup- 
port of  the  family,  and  that  they  were  purchased  by  her,  or  by 
some  person  authorized  by  her."'*  The  question  of  the  husband's 
insolvency  only  arises  on  the  execution ;°''°  as  his  property  must 
be  first  exhausted,  before  recourse  can  be  had  to  the  separate 
property  of  the  wife.°'°  Whether  necessaries  were  purchased 
by  a  married  woman  on  her  credit,  and  whether  the  goods  were 
necessaries,  is  for  the  jury."''  A  married  woman  may  charge 
her  separate  estate  with  a  debt  contracted  for  the  board  and  edu- 
cation of  her.  children."'*  It  has  been  held,  that  a  scire  facias 
cannot  be  sustained  upon  a  judgment  obtained  against  a  married 
woman,  before  a  justice,  and  filed  in  the  common  pleas,  unless  it 


570  Lippincott  v.  Hopkins,  57  Pa.  328. 

571  Musgrave  v.  Sartori,  9  Pitts.  L.  J.  355. 

572  Act  12  June,  1878,  P.  L.  206. 

573  Imhoff  v.  Brown,  30  Pa.  504 ;  Murray  v.  Keyes,  35  Pa.  384 ;  Parke 
V.  Kleeber,  37  Pa.  251;  Berger  v.  Clark,  79  Pa.  340.  And  see  Bowler  v. 
Titus,  6  W.  N.  C.  384. 

574  Bear's  Estate,  60  Pa.  430;  Rigoney  v.  Neiraan,  73  Pa.  330. 

575  Davidson  v.  McCandlish,  69  Pa.  169. 

576  O'Malley  v.  Dempsey,  3  Leg.  Gaz.  225;  Stiles  v.  Jeflfries,  8  Pliila. 
303. 

577  Parke  v.  Kleeber,  37  Pa.  251 ;  Rigoney  v.  Neiman,  73  Pa.  330. 

578  Reed's  Estate,  4  Phila,  375.  But  her  estate  is  not  liable  for  medical 
services,  rendered  on  her  husband's  retainer.  Sawtelle's  Appeal,  84  Pa. 
306. 
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affirmatively  appear  that  the  debt  was  contracted  by  the  wife  for 
necessaries."*  When  an  action  is  brought  against  husband  and 
wife,  with  a  view  of  charging  the  wife's  separate  estate,  she  may 
appeal  from  an  award,  without  her  husband  joining;  and  there- 
after the  action  proceeds  against  her  alone,  and  if  she  succeed  on 
the  trial,  she  recovers  costs."'"  An  attachment  execution  cannot 
issue  on  a  judgment  against  husband  and  wife,  until  an  execution 
has  first  issued  against  the  husband  and  been  returned  unsatis- 
fied; such  writ  is  an  alias  execution,  within  the  meaning  of  the 
statute."'^  A  married  woman,  whose  husband  has  deserted  her 
cannot  be  made  personally  liable  for  boarding,  until  her  husband's 
estate  has  first  been  exhausted;"*^  nor  can  she  give  a  valid  judg- 
ment note  for  a  debt  so  contracted."'^ 

146.  Action  for  debt  contracted  dum  sole. 

In  a  suit  against  a  married  woman  for  a  debt  contracted  dum 
sola  the  pleadings  must  show  that  the  debt  was  contracted  before 
marriage;  a  statement  alleging  a  promise  by  husband  and  wife 
would  be  bad."'*  And  if  a  verdict  is  obtained  against  a  husband 
and  wife  for  a  debt  contracted  by  her  dum  sola,  judgment  will 
be  entered  for  the  making  of  a  levy  only  on  her  property."'" 

147.  Feme  sole  traders,  (v) 

As  there  is  no  feme  sole  trading  in  Pennsylvania,  but  what 
falls  within  the  provision  of  some  statute,"'^  we  must  look  to  the 
acts  of  assembly  for  the  definition  and  powers  of  such  traders. 
The  first  statute  upon  this  subject  was  that  of  1718,"''  which  pro- 
vides, that  where  any  mariners,  or  others,  shall  go  to  sea,  leaving 
their  wives  at  shop  keeping,  or  to  work  for  their  livelihood  at 

V    4  Vale  12042,  12089. 

579  Glenn  v.  Bracey,  7  Leg.  Gaz.  174,  22  Pitts.  L.  J.  183.  Every  judg- 
ment against  a  married  woman  which  does  not  show  her  liabiUty  on  its 
face,  is  void.    Swayne  v.  Lyon,  67  Pa.  436. 

580  Murray  v.  Keyes,  35  Pa.  384 ;  Lippincott  v.  Hopkins,  57  Pa.  328. 

581  Franklin  v.  Rush,  I  Phila.  571. 

582  Cleaver  v.  Scheetz,  70  Pa.  496. 

583  Wallace  v.  Gibbs,  i  W.  N.  C.  446.  Though  a  judgment  against  a 
feme  covert  may  be  void,  one  who  has  entered  into  a  recognizance  for  a 
stay  of  execution  thereon,  is  bound.    Schoyer  v.  Jones,  26  Pitts.  L.  J.  167. 

584  Martin  v.  Renier,  11  W.  N.  C.  370. 

58s    Whiteside  v.  Boardman,  10  W.  N.  C.  136. 

586  Jacobs  V.  Featherstone,  6  W.  &  S.  346. 

587  Act  22  February,  1718,  i  Sm.  L.  99,  2  Purd.  §1,  p.  1662. 
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any  other  trade,  all  such  wives  shall  be  deemed,  adjudged  and 
taken  as  feme  sole  traders.  The  Act  of  1855°*^  extends  the  rights 
and  privileges  of  feme  sole  traders,  and  subjects  to  the  liabilities 
thereof,  the  wives  of  such  persons  as,  from  drunkenness,  prof- 
ligacy or  other  cause,  shall  neglect  or  refuse  to  provide  for,  or 
shall  desert  them.  And  in  order  that  creditors,  purchasers  and 
others  may,  with  certainty  and  safety,  transact  business  with  a 
married  woman,  under  such  circumstances,  it  provides,  that  she 
may  present  her  petition  to  the  court  of  common  pleas  of  the 
proper  county,  setting  forth,  under  affidavit,  the  facts  which 
authorize  her  so  to  act,  and  if  sustained  by  the  testimony  of,  at 
least,  two  respectable  witnesses,  and  the  court  be  satisfied  of  the 
justice  and  propriety  of  the  application,  it  may,  upon  such  notice 
as  shall  be  directed,  make  a  decree,  and  grant  her  a  certificate, 
that  she  shall  be  authorized  to  act,  have  the  power,  and  transact 
business  as  a  feme  sole  trader ;  and  such  certificate  shall  be  con- 
clusive evidence  of  her  authority,  until  revoked  for  cause,  upon 
the  petition  of  the  next  friend  of  her  children.  The  Act  of 
1872^^^  secures  to  married  women  the  proceeds  of  their  separate 
earnings,  whether  as  wages  of  labor,  salary,  property,  business  or 
otherwise,  provided  they  first  present  to  the  proper  court  of  com- 
mon pleas,  a  petition,  on  oath  or  affirmation,  stating  their  inten- 
tion to  claim  the  benefits  of  the  act,  which  the  court  shall  direct 
to  be  filed,  and  recorded  in  the  office  for  recording  of  deeds ;  and 
such  record  is  conclusive  evidence  of  their  right.  But  in  any  suit 
concerning  such  property,  the  party  claiming  the  same,  shall  have 
the  burden  of  showing  title  and  ownership,  in  the  first  instance.^*"" 
The  Act  of  1718  provides,  that  such  feme  sole  traders  may  sue 
and  be  sued,  plead  and  be  impleaded  at  law,  in  any  court  or 
courts,  during  their  husbands'  natural  lives,  without  naming  their 
husbands  in  such  suits,  pleas  or  actions ;  and  that  when  judgments 
are  given  against  such  wives,  for  any  debts  contracted,  or  sums 
of  money  due  from  them,  since  their  husbands  left  them,  execu- 
tions shall  be  awarded  against  the  goods  and  chattels  in  the  pos- 
session of  such  wives,  or  in  the  hands  or  possession  of  others,  in 

588  Act  4  May,  1855,  §2,  P.  L.  430,  2  Purd.  §5,  p.  1663. 

589  Act  3  April,  1872,  P.  L,.  35,  3  Purd.  §54,  p.  2455.  And  see  Spier's 
Appeal,  26  Pa.  233. 

590  A  married  woman,  except  as  against  creditors,  is  only  bound  to  es- 
tablish her  title  by  the  ordinary  degree  of  proof.  Sawtelle's  Appeal,  84 
Pa.  306. 
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trust  for  them,  and  not  against  the  goods  and  chattels  of  their 
husbands,  unless  it  appear  to  the  court  that  such  wives  have,  out 
of  their  separte  stock  or  profit  of  their  trade,  paid  debts  which 
were  contracted  by  their  husbands,  or  laid  out  money  for  the 
necessary  support  of  themselves  and  children ;  in  which  case,  ex- 
ecution shall  be  levied  upon  the  estate,  real  and  personal,  of  such 
husbands,  to  the  value  so  paid  or  laid  out,  and  no  more.  Under 
this  statute,  a  feme  sole  trader  can  maintain  an  action  in  her  own 
name,  for  a  distributive  share  of  her  ancestor's  estate.^'^  And 
she  may  be  sued,  without  naming  her  husband,  for  debts  con- 
tracted, either  in  the  course  of  her  trade,  or  for  the  maintenance 
of  herself  and  children,  whether  the  same  be  by  simple  contract 
or  by  specialty  ;^^^  so,  a  feme  sole  trader,  owner  of  real  estate, 
may  be  sued  for  repairs,  done  by  her  order,  without  joining  her 
husband.^^^  Under  the  Act  of  1855,  a  married  woman  may  show 
the  existence  of  circumstances  which  bring  her  within  the  pro- 
visions of  the  act,  and  entitle  her  to  the  privileges  of  a  feme  sole 
trader,  though  she  have  not  obtained  a  decree  to  that  effect, 
under  the  fourth  section  ;^^*  but  without  such  decree  she  cannot 
be  held  liable  as  such;^^^  the  rights  and  privileges  of  a  married 
woman,  deserted  by  her  husband,  are  not  correlative  with  her 
liabilities,  under  the  statute,  but  are  more  extensive;  her  lia- 
bility for  debts  contracted  arises  from  her  pursuing  some  busi- 
ness, at  which  she  works  for  a  livelihood.^''^  A  married  woman 
whose  husband,  by  reason  of  sickness,  is  unable  to  support  her,  is 
not  a  feme  sole  trader,  within  the  meaning  of  the  statute,  though 
she  carries  on  a  business  for  herself.^"  The  statutes  relating  to 
feme  sole  traders  do  not  enable  such  woman  to  incur  an  obliga- 
tion as  surety ;  it  not  being  shown  to  be  necessary  for  the  prose- 
cution of  her  separate  business  or  profession.'^^     The  Act  of 

591  Valentine  v.  Ford,  2  Bro.  193.  It  must  be  borne  in  mind,  that  an 
action  at  common  law  will  not  now  lie,  for  a  distributive  share;  the 
remedy  being  exclusively  in  the  orphans'  court.     See  §82. 

592  Burke  v.  Winkle,  2  S.  &  R.  189. 

593  Winternitz  v.  Porter,  86  Pa.  35. 

594  Black  V.  Tricker,  59  Pa.  13. 

595  Hentz  v.  Clawson,  34  L.  I-  S- 

596  Cleaver  v.  Scheetz,  70  Pa.  496,  8  Phila.  3. 

597  Weiler  v.  Greiner,  34  L.  I.  13 ;  King  v.  Thompson,  87  Pa.  365. 

598  Cochran  v.  Garrettson,  i  Leg.  Gaz.  R.  218. 
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1872  relieves  a  husband  from  liability  for  the  debts  of  a  wife, 
doing  business  under  that  statute.""* 

A  decree  constituting  a  married  woman  a  feme  sole  trader  is 
not  essential  to  the  enjoyment  of  the  privileges  conferred  by  the 
Act  of  1718;*°°  nor  will  it  be  annulled  on  her  own  petition.^"^  An 
averment  in  her  petition  to  have  herself  declared  a  feme  sole 
trader,  and  that  she  was  not  only  married  and  owned  real  es- 
tate, but  had  been  deserted,  gave  the  court  jurisdiction.'""  The 
husband  was  duly  notified  of  the  hearing  and  two  witnesses  satis- 
fied the  court  of  the  propriety  of  the  petitioner's  application. 
This  met  every  requirement  of  the  law.*"*  Under  the  Act  of 
1855  a  married  woman  whose  husband,  through  drunkenness 
and  profligacy,  neglects  to  provide  for  her  and  her  children,  is 
entitled  to  all  the  rights  and  privileges  of  a  feme  sole  trader;'"* 
but  if  his  drunkenness  is  not  habitual  and  is  not  accompanied  by 
desertion,  she  is  not  entitled  to  the  benefit  of  the  act.'"'  If  the 
husband  appears  in  court  on  notice  of  the  proceedings,  and  files 
an  answer,  the  proceedings  are  presumed  to  be  regular.'"® 
Whether  he  has  neglected  or  not  to  provide  for  her  as  the  law 
requires  is  a  question  for  the  jury.'"'  She  may  bring  a  suit  in 
her  own  name,'"^  reside  with'"*  and  employ  her  husband  to  super- 
intend her  business,  nor  can  the  additional  property  thus  ac- 
quired through  the  use  of  his  skill  be  taken  by  a  levy  of  his  cred- 
itors.'^" On  the  other  hand  she  is  liable  as  a  feme  sole  trader  on 
proof  that  her  husband  neglected  to  provide  for  her,  and  that  she 
conducted  business  on  her  own  account  apart  from  him.'^^ 
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610  Gibbs  &  Stefrett  Mfg.  Co.  v.  Goe,  i  Penny.  238. 

611  Orrell  v.  Van  Gorder,  96  Pa.  278. 
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148.  Actions  by  wife  who  has  been  deserted. 

The  Act  of  1718  contains  a  further  provision,  that  if  an  absent 
husband,  having  his  health  and  liberty,  stay  away  so  long  from 
hjs  wife  and  children,  without  making  provision  for  their  main- 
tenance, that  they  are  likely  to  become  chargeable  to  the  public 
authorities ;  or  if  such  husband  shall  live  in  adultery,  or  cohabit 
unlawfully  with  another  woman,  and  refuses  and  neglects,  within 
seven  years,  to  return  to,  and  cohabit  with  his  wife ;  then  and  in 
every  such  case,  the  estate  of  such  husband  shall  be  liable  to  be 
taken  in  execution  to  satisfy  any  sum  or  sums  of  money,  which 
the  wives  of  such  husbands,  or  the  guardians  of  their  children, 
shall  necessarily  expend  or  lay  out  for  their  support  and  mainte- 
nance ;  which  execution  shall  be  founded  upon  process  of  attach- 
ment against  the  estate,  wherein  the  absent  husband  shall  be  made 
defendant.  As  the  Act  of  1855  has  conferred  upon  married 
women,  deserted  by  their  husbands,  all  the  remedies  given  by  the 
Act  of  1718,  such  wife  can  sue  her  husband  for  moneys  expended 
in  support  of  herself  and  children,  by  attachment  of  the  hus- 
band's property.  It  is  not  necessary,  in  such  case,  that  the  hus- 
band should  be  a  mariner ;  nor  that  she  should  have  been  decreed 
a  feme  sole  trader;  nor  that  she  should  get  her  living  by  shop- 
keeping;  nor  that  the  husband  should  cohabit  with  another  wom- 
an."^^  The  right  results  from  proof  that  she  has  been  thrown 
upon  her  own  resources  for  support,  from  any  cause,  and  that 
her  husband  has  deserted  or  neglected  to  provide  for  her.'" 

"Any  wife  who  has  been  deserted,  abandoned  or  driven  from 
her  home  by  her  husband,  may  sue  her  husband  civilly,  in  any 
court  of  this  commonwealth  having  the  jurisdiction,  upon  any 
cause  of  action  now  existing  or  hereafter  accruing,  with  like  ef- 
fect as  if  such  wife  were  a  feme  sole,  and  in  such  case  the  wife 
shall  be  a  competent  witness  against  the  husband.""*  A  statute 
had  been  passed  on  this  subject  in  1856,*^^  which  was  amended  in 
1879  and  1893.  "Prior  to  1856  she  could  not  bring  a  suit,  even 
against  a  stranger  in  her  own  name;  it  was  necessary  to  join  her 

612  Reilley  v.  Reilley,  4  Brewst.  169;  Rohrman  v.  Rohrman,  35  L.  I- 

1 20. 

613  Conley  v.  Bentley,  87  Pa.  40. 

614  Act  May  i,  1913.  P-  L-  146. 

615  Act  April  II,  P.  L.  31S,  Act  June  11,  1879,  §2,  P-  L-  128,  2  Purd. 
§68,  p.  2461,  Act  June  8,  1893,  §3,  P-  L-  345,  3  Purd.  §69,  p.  2461. 
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husband  with  her,  because  they  were  regarded  in  law  as  one 
person."*"  Whenever,  therefore,  she  has  been  deserted  by  her 
husband  she  may  maintain  a  separate  action  in  her  own  name  to 
recover  damages  for  personal  injuries  to  herself,  and  if  the  fact 
of  desertion  is  established  at  the  trial,  the  omission  to  aver  it  in 
her  statement  is  immaterial.*^'  If  she  is  supporting  a  minor 
child  she  may  recover  for  the  loss  of  his  services  resulting  from 
the  negligence  of  another.*^*  This  right  has  been  established  by 
the  statute  of  1895,  which  declares  that  "a  married  woman,  who 
is  the  mother  of  a  minor  child  and  who  contributes  by  the  fruit 
of  her  own  labor  or  otherwise,  towards  the  support,  maintenance 
and  education  of  her  said  minor  child,  shall  have  the  same  and 
equal  power,  control  and  authority  over  her  said  minor  child,  and 
shall  have  the  same  equal  right  to  its  custody  and  services  as  is 
now  by  law  possessed  by  her  husband,  who  is  the  father  of  such 
minor  child."*" 

Ejectment  also  lies  by  a  wife  against  her  husband  who  is  living 
separate  from  her,  and  against  her  will  has  taken  possession  of 
her  real  estate,  treating  the  action  as  a  substitute  for  a  bill  in 
equity.*^"  She  may  also  maintain  an  action  against  one  who  has 
wrongfully  induced  her  husband  to  leave  her,  for  example,  her 
husband's  father.  But  a  clear  case  of  want  of  justification  on 
the  father's  part  should  be  shown  before  he  can  be  held  respon- 
sible.*^'^ A  wife  living  separate  and  apart  from  her  husband  may 
maintain  an  action  against  him  for  forcible  entry  and  detainer.**'' 

The  Act  of  1854,*^'  providing  that  any  person  furnishing  intox- 
icating drinks  to  a  person  in  violation  of  law  shall  be  held  civilly 
responsible  for  the  consequential  injury  to  person  or  property, 
will  not  sustain  an  action  by  a  wife  against  a  saloon  keeper  for 
loss  occasioned  by  the  imprisonment  of  her  husband  for  a  crime 


616  McKendry  v.  McKendry,  131  Pa.  24. 

617  Koch  V.  City  of  Williamsport,  195  Pa.  488. 

618  Kerr  v.  Pennsylvania  R.  Co.,  169  Pa.  95 ;  O'Brien  v.  City  of  Phil- 
adelphia, 215  Pa.  407.  See  Kelley  v.  Pittsburgh  &  Birmingham  Traction 
Co.,  204  Pa.  623,  which  is  carefully  distinguished  in  the  O'Brien  Case. 
See  also  Chaps.  31,  35. 

619  Act  June  26,  P.  L.  316,  2  Purd.  §75,  p.  1885. 

620  McKendry  v.  McKendry,  131  Pa.  24. 

621  Gernerd  v.  Gernerd,  185  Pa.  233. 

622  Commonwealth  v.  White,  18  Phila.  496. 

623  Act  May  8,  §3,  P.  L.  663,  2  Purd.  §58,  p.  2328. 


Actions  By  and  Against  Parti cui,ar  Persons.      2971 

caused  while  under  the  influence  of  liquor  furnished  by  the  sa- 
loon keeper.    Her  interest  in  her  husband's  earning  power  is  not 
property  within  the  meaning  of  the  statute."-* 
149.  Competency  of  married  women  to  testify. 

"It  was  a  general  rule  of  the  common  law,"  says  Justice 
Clark,«25  "that  when  the  wife  was  interested,  the  husband  was 
not  a  competent  witness  to  testify,  either  for  or  against  her  inter- 
est. The  converse  of  this  rule  was  equally  true,  and  the  wife 
was  not  competent  to  testify  in  her  husband's  behalf,  nor  could 
she  be  called  to  testify  against  him.^^"  By  the  first  section  of 
Act  of  1869,  however,  it  was  provided  that  'no  interest  nor  policy 
of  law  shall  exclude  a  party  or  person  from  being  a  witness  in 
any  civil  proceeding;  provided  that  this  act  shall  not  alter  the 
law  as  now  declared  so  as  to  allow  husband  and  wife  to  testify 
against  each  other.'  Whilst  by  this  provision  a  wife  remained  in- 
competent as  a  witness  to  testify  tigainst  her  husband,  she  was 
rendered  competent  to  testify  for  him.  But  by  the  same  section 
it  was  further  provided  that  'this  act  shall  not  apply  to  actions  by 
or  against  executors,  administrators  or  guardians,  nor  where  the 
assignor  of  the  thing  or  contract  in  action  may  be  dead,'  etc.  By 
this  second  clause  of  the  proviso  the  competency  of  the  v/ife  to 
testify  in  favor  of  her  husband  was  stricken  down  in  actions  by 
or  against  executors,  and  in  all  that  class  of  cases  the  law  prac- 
tically remained  as  if  the  Act  of  1869  had  not  been  passed.""" 
The  amended  Act  of  1887  is  more  than  confirmatory  of  the  com- 
mon law  rule;  it  declares  in  express  terms  that  neither  husband 
and  wife  shall  be  permitted  to  testify  against  each  other.  Of 
this  prohibition  the  parties  to  a  suit  and  the  trial  judge  are 
bound  to  take  notice."^^  In  an  action  of  trespass,  therefore, 
against  a  husband  and  wife,  in  which  it  is  admitted  that  the  ac- 
tual trespass  was  committed  by  him  who  is  called  up  for  cross- 
examination  for  the  sole  purpose  of  testifying  against  her,  he 
should  not  be  permitted  to  testify  that  he  was  acting  as  her  agent 
in  committing  the  trespass."^^    Nor  can  a  widow  testify  in  sup- 

624  Bradford  v.  Boley,  167  Pa.  507. 

62s  Bitner  v.  Boone,  128  Pa.  567,  569. 

626  Yeager  v.  Weaver,  64  Pa.  425 ;  Ballentine  v.  White,  77  Pa.  20. 

627  Taylor  v.  Kelly,  80  Pa.  95. 

628  Canole  v.  Allen,  222  Pa.  156.    See  Chap.  22,  §61,  Vol.  i,  p.  892. 

629  Ibid.    The  court  will  take  judicial  notice  of  such  an  error  whether 
it  was  assigned  as  error  or  not.    Ibid. 
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port  of  claims  against  her  husband's  estate  with  regard  to  con- 
fidential communications  made  by  him  to  her.  She  may,  how- 
ever, testify  in  such  a  case  about  ordinary  business  transactions 
in  which  others  have  participated.*^" 

A  married  woman  is  not  a  competent  witness  to  testify  to  a 
question  between  her  husband  and  herself,  although  the  question 
is  not  presented  by  an  issue  in  the  proceedings,  where  the  result 
to  the  husband  is  not  an  incident,  but  directly  involved  in  the 
determination  of  the  question.^^^ 

630  Robb's  Appeal,  98  Pa.  501;  Cornell  v.  Vanartsdalen,  4  Pa.  364; 
Peiflfer  v.  Lytle,  58  Pa.  386. 

631  Cunningham  v.  Crucible  Steel  Casting  Co.,  21  Dist.  1004.  Neither 
the  Act  of  May  31,  1887,  P.  L.  158,  2  Purd.  §§31,  32,  p.  1494,  nor  the  Act 
of  June  8,  1893,  §3,  P.  L.  344,  3  Purd.  §69,  p.  2461,  makes  the  defendant 
a  competent  witness  to  testify  in  a  suit  in  equity  by  a  wife  against  her 
husband,  to  cancel  a  deed  and  compel  a  reconveyance  of  her  separate 
property.    Heckman  v.  Heckman,  215  Pa.  203. 


